n 


/ 


7 


MENTS both for and againſt 


* 
9 25 
* — 


» are Impartially 


the 


. 4 
93 #: ; 
N. * 
1 
5 
* « 
. * * 
| : Fa a : 
. ; : : 0 7 
ng 12 8 5 br; by 4 Me Wer „ Nen 
— DC. N 
＋ 5 —— 8 * * 
4 2 l k 4 ; . 
* \/ "IP" * py . 7 <7 * 
4 . ” . : * &+ # : o f 
« + * * 


** 1 fv 


LONDON 


* — 
F 4 


Me in the Strand, A. BEL I in Cornhil, 


4. 


5 


Printed for D. BROWN RE at Exeter-C 


J. DAR BVT in Bartholomew-Cloſe, A. Bzrr E SW ORTH in Parer-woſter-Row, 


PEMBERTON in Pleetftreer, C. Rtvrx oh o in F. Paul's Church-yar 
. Hooks in Hleerſtreet, R. CRUuTtixDeN and T. Cox in Cheap ſide, 


- BATTLEY in Pater-noſter-Row, and E. SYM x in Cornhil. M. DCC. XVIII. 


* ö —— 


\s 


: WH 
N n 


* 
4 
* 
* 
— 
Wo 
1 
1 
3 
* 
' 
. 
& 
arms Aon, 
L 
be 
5 
* 
% 
1 — 
; 
4 
5 
4 
= 
's 
- * 


— 
8 


1** 4 


ay 4 


— 


1 


31 122 * 


. 


- — Eg ——— ů ——— Erh 2 * 


1 
— 


r r 7 Ae » 1 een 


1 
1 


- bl 
— 1 
„ 
a 
». 1 7 
- 
f 
* . 
3 
W 


\ 
% - 
* 
7 
* 
# 
10 * - .® PP: 
" * © # 
* 5 Lg 
* * 2 * 
— 
ry Suh. „ 


art 4 # PO outs + 


* tt „ 
- 6 — «” # 2 f þ 
4 4 1 2 „ © 
* 1 $ \ 7. 
Wa _—_— +. — hd a. wt Nw * 
« 1 * * 
U : ! B 
Cn Ingo OY þ "> £% 
75 y i% 3 
2 6 * vere % * 4 * . . 4 | 
FL 5%" F % F* C 
L EL 
« - V. 
A » , . „ ＋ * d » 
p 1 „„ — a 
; e AM re bp, 
» a 4 a. 4 *. 
* » — * — » * 24 A = wb 4.4 1 2115 & +2 
T — N 2 7 * . „ * 
3 * . A 4 4 N % \ 2 * A * Py: *S 3\ 
8 N * of by %. 3 I A 1 * 1 
* od E . * - *t - * ** * * % (4 * 7. E 
* 4 A La * Ki. Au wy * 
5 * * bi 
+ * p 2 PI — 1 . 7 F 
* C2 ; 1 1 £ s ; „ > , 2% 6 
1 uf wb 4 41490 >; F Fe tid! 
- . 2 40 
* 
1 
„ 22.33 K KK VE „ . *. rr 
— — — mga *v * Ono, 
4 F A ; 7 ; 2 
.. 
N : ö 5 0 j 4 
* mA * "Y * „ 
* 5 >a * » - — 
w * 
8 * 
„ — - » „„ r * „ 4 Ax ly Che” 2 — * 
c * u 
3 * \ ” 
” ; 1 47 FIR, 7 oo: <7 Wy | aa Y 2 
js * | * 9 ” 4 * % 9 Y : : # 71 A * * 
4 # «ton inn dh f * a 1 * 4 4 CC „ 2 " hy N 1 
q o „ — - 128 — — GY - 
* TR 
i 
LE e 2 * r oO) i: „„ PS — ——ͤ — K— ns —— 
. 8 „ 
* 
# 
* 
* 
1 — 4 A 


. 6 \ 
4 
l 5 


ita 


{ | . g © F4 


„ — * 

* 

; 2 i T'» 
IH [ 8 # 1 
; 8 4 ; : S 

y 3 at # 1 k 

F g . LY — * 

$53 . * 


e eren 


„ 


„ 


* 4 2-4/0 OG 


5 — 


„.. „„ „r 


r S 


4 Wm OSS — res PEP Poor. een” * — 


Ng 
Oe 78 


1 


8 
r 


r 


n 
* — 


* I 9 . 
4 : * 1 4 
w—_ 


* 
, il 


wy 
. 


* 


C3! 
e 


tet f 


— 


vs CN RIES 


1 a » 4 4,* * 7 » 9 2» >< U 980 5 [DEX } 7 5 7 * * (1 7 '# 9 1 8 
7 7 „eee ere \ ODCLEM EIA EMS £200 LOR ee eee 0 e 5 N 
5 8 to as 2 . fo on v) ” N My Sf N ; ( * * 412 . } 9 N. 'S Mo \ (, 2 5 1 Ni 'C_ ONS \ T5 #\ nr 1 J. 'C St ne! C — 
en 34 wi þ r N * — N P 8 : ö . 0 
Ty * 85 1 ww | * 


” i of \w L 4 
WC 


gf . 
p 8 8 
. * if N 
* CY = * 8 1 - 6 


* * 21 8 Y J a * 1 
: - 4, y 1 1 \ — 

Py 8 . - * - ' x 4 b S, A 

} * : ; 3 Ne > 8 #- + 

N 2 5 £2 * 88 


FE 


a 45 
/ 
© 0 ” 
: 4 
: by . * 
. , - — 1 
1 % * 
* ® . 
Ye KW 
F — 
= f 8 4 b 
4 4 3 . 3 ; 
" * . . Fay , h 
4 * 
* 9 
. 
* 


AI NCG out of Curioſity, for ſome Years before, 


as well as ſince, the late wonderful and happy Re- 

Dy Ez volution, carefully perus'd, for the Satisfaction of 
Age my own Conſcience, all Treatiſes of any Value 
chat have been publiſh'd concerning the Origin 
and Rights of Civil Government; as well of Mo- 
aa rchy as other kinds of it, and alſo concerning 


=== the antient Government and fundamental Conſti- 
tut ions of this me : I found it neceſſary, in order to the better 
retaining of-what'T had read, and making a more certain Judgment 
upon it, to write down the moſt conſiderable Arguments on both 
lides,. as well of thoſe who . will have Monarchy to be Jure Divino, as 
ofithoſe who-allew it "only to Government in general ; of thoſe who 
maintain abſolute Subjection, or Paſive- Obedience as they call it, as 
well as of thoſe who hold Reſiſtance in ſome Caſes to be neceſſary; of 
thoſe that maintain our Mozarchy to have been limited by the Con- 
ſtitution it ſelf, agd of thoſe that ſuppoſe all our Righrs and Liberties, 
nay, the very Being of Parliaments, to owe their Origin wholly to the 
gracious Conceſſion and Favour of our former Kings. 5 


_ [Having made impartial Collections of this Nature, and ſhew'd 


I 


would Pr re pleaſant as well as profitable to the Reader, eſpe- 


cially 
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cially thoſe of our young Nobility 


of a nice nature, and that my Collections contain ſtrict Inquiries 


would be to my ſelf, as well as to the Reader, to confute any Au- 


Books very unacceptable to the World. And tho I grant that writidg 


affirm, that this may be in a great meaſure prevented 


Authors, either in Latin or Engliſb, eſpecially in thoſe that have writ 


Words: and becauſe I would not act the Plagiary, have truly quoted 


tial Diſcovery of the Truth. And ſince ſome of them have beeh 
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And Gentry, for whom I princt- 
pally deſign'd this Undertaking, to digeſt What I had writ into Dia- 
logues or Converſations,:-ſuppos'd:to be hgld-betwixt: two intimate 


= 


Friends, who, notwithſtanding their different Principles in Politieks, 


had always maintain'd ſtrict and.generous Correſpondence. | I Was 
the more inclin'd. to this Method, becauſe I ahlexy'd: that Writing of 
Controverſies by way of Dialogue, according td true Rules, had:9b- 


tain'd well among intelligent Readers; and becauſe my Subjects are 


into the Principles laid down in the Writings of ſeveral Perſons of 


great Reputation for Learning and Ingenuity. | „ 
I was ſenſible how invidious & Task it muſt prove to write on pur- 


poſe againſt ſo many Great Men, and how troubleſom and tedious it 
thor Page by Page; which Method, I perceiv'd, had made Anſwers to 


by way of Dialogue has likewiſe Objections and Difficulties, as being 
more diffuſive, and taking. up more time, where either the one or the 
other Diſputant is apt to. rove from the Subject; yet I make bold to 
ted by the Writer, 
if he keep cloſe to the Queſtion, and not ſtart a freſh, Hare till the 
old one is run down. So that a Man may make and anſwer Ob- 
jections in as few Words this way, as by Polemical Diſcourſes. 
And tho it be granted, that Matters of Form in Dialogues are more 
tedious, yet the Reader, as well as Traveller, will find, that the 
Pleaſantneſs of the Road often makes amends for its being ſome- 
— 7:77 8 ey 
Whether I have truly purſued the Rules of Dialogue, ' muſt be leſt 
to the Reader's Judgment; but I can juſtly affirm; that I have care. 
fully avoided all bitter and reflecting Language on either fide, NS 
deſign'd theſe Diſcourſes for common' Places of Argument, aiid:not For! 
of Railing. I have alſo declin'd ſhewing my elf a Party, or giving 
my own Opinion in any Queſtion, and therefore have not made either 
of my Diſputants the other's Convert; tho nothing is more eafy-in 
writing Dialogues as well as Romances, than to make the Knight- 
Errant always beat the Giant. 5 fo.» St 3g 
In all my Diſcourſes I have conſider'd and contracted the beſt, Ar- 


» 


guments I could find in the moſt conſiderable antient and modern 


on either ſide fince the late Revolution. As for thoſe in our own 
Language, wherever I conceiv'd any Author to ſpeak ſo well, or to 
argue ſo cloſely, that to put it in other Words would make it worſe; 
I have always put the Arguments of both the Piſputanis in their own 


the Book and Page from whence I took them. For other Authors, I 
hope none will take it ill, if I have ſometimes-made bold to contract 
their Arguments, without altering their Senſe or Words further than 
by putting in or put an Expreſſion to make the Stile run more ſmooth. 
Lalto deſire them not to think that I write on purpoſe to confute 
them, ſince my Deſign is not to write againſt any Man's Opinionsþas 
they are his, but only to examine them freely, in order to an impar- 


perhaps too commonly and favourably received by our ordinary 
Gentry and Clergy, if any ingenious Perſon will take upon him far- 
— ther 
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cher to aſſert" or viticate auf Oplbion here queltion'd by the one or 
re other Diſputant, and will clearly and fairly. ſhew me where any 
Argument might have been put more home, or any Objection more 
ſolidly anſwer'd ; F 'Thall, inſtead of taking it amils, / give him my 


« 
= 


nents under their proper Heads with all due 
'Acknowledgmehts;*only 1 defire him, whoeyer he be, to forhear all 
harſh Refettionts and coarſe Language ; orfierwiſe he mult pardon 
me if I only take notice of his Reaſons, and neglect his Paſſions. 77 

I hope no candid Reader will flight thoſe Dialogues,. which treat 


8 


Subſtance of his At 


of Opinions that at preſent may ſeem to be of faſhion, viz. che Divine 
Right of Monarchy, and Succeſſion from the Patriarchal Power given 
| by God t Alen; for every one\temembers the time when our Pul- 
pits and Preſſes would ſcarce ſuffer any other Doctrine to be preach'd 
or publiſh'd on thoſe Subjects. It fares with ſome Politigal Opinions 
as with Faſhions, which are never ſo generally receiv'd and worn, as 


. E e E „ b bee | 
when they have been in vogue at Court. Thoſe Divines and Law- 


I 


* 


yers, who Were the Inventors or new Vampers of them, commonly 
receiv'd the: greateſt Rewards and Preferments : ſo that as the Court- 
Taylors did with Faſhions, they invented ſuch Doctrines and Opi- 
nions as were moſt hurdenſom and uneaſy. to all ſorts of People, ex- 
cept a few Great ones, who were to be Gainers by them. 12 
I deſire it: may be obſerv'd, that however odd or unreaſonable 
theſe Doctrines may ſeem to moſt Men now, yet certainly they muſt 
formerly have ſeem'd to carry a great Arte e of Truth, ſince 
they were able to captivate the Reaſon of the major part of both 
Houſes of Convocation in the beginning of King "Fame the Firſt's 
Reign, when by ſeveral of their Canons they declar'd them to be the 
only ſure Foundations of all Civil Authority and of Obedience to it; 
as appears by the Treatiſe, call'd Biſpap Overal*s _ Convocation-Book, 
And tho neither King nor Parliament thought fit to give thoſe Ca- 
nons tlie Stamp af Ciuil Authority, and make them Law, yet this did 
not hinder ſeveral of the Learned Clergy and Laity from embracing 
thoſe Opinions; ſuch as Sir Robert Filmer, and his Vindicator Mr. Bohan, 
and the Reverend and Learned Biſhop Sanderſon, with divers others 
of Note: 'whoſe Arguments I have made uſe of and conſider'd in 
ſome of ' theſe Dialogues, but with as little Reflection as poſſible, 
fince I know what is due to the Memory of ſuch Great and Worthy 
Perſons. | This, was the reaſon why I only made uſe of the initial Let- 
ters of their Names, or the Titles of their Books, in the Margin; 
which are explain'd by an Index at the beginning of this Work, as 
they were at the beginning of each Dialogue in the firſt Edition : 
what is not ſo mark*d, I deſire the Reader to look upon the Words, 
not the Senſe, to be my own; for I don't pretend to be an Inventor 
of new Notions in Politicks, there being no Man more ſenſible than 
my ſelf of that old Lain Sentence, Nihil dictam quod non dictum prius. 
Tho the Title of the firſt Dialogue mentions no more than the 
diſcuſſing of the Queſtion, whether Monarchy be of Divine Right, 
yet the naturaF Power of Fathers, Maſters of Families, and Freemen, 
are diſtinctly treated of, and cloſely enquir'd into, as being the firſt 
Elements or Principles of all Civil Powers, as thoſe alone out of 
which at firſt they could be regularly made: And tho I have made 
one of the Diſputants argue pretty ſtiffly againſt. the Divine Right of 
Monarchy, and of Indefeaſible Hereditary Succeſſion to Crowns; yet I oy 
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Defence, will 

to the ffrit 
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ſiſtance whatever; 
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verſy with better 2 and greater Eloquence, I hope they will | 


two late Writers; 


. 


had writ. 8 IG N 5 | WOW PEAS 5 5 7 
And ſinee I don't take all that has been laid down on either ſide 
for unqueſtionaple Demoaſtrations, I hope neither Party will take it 
ill that I have fairly repreſented the ſtrongeſt and moſt plauſible Ar- 
guments on both ſides; for Truth will not look tlie worfe, or loſe 

. N ground, 


o 


we PREFACE. 
ground, if it appears in its true natural Dreſs againſt its Oppoſite, 
But if a great deal of What has been ſaid, by Perſons too vio- 
lent on either ſide, appear to be mere precarious Opinions, whoſe 
beſt Authority is from the great Names of thoſe that have broach'd 


them; 1 hope no indifferent Perfon will take it ill; if I endeavbur to 
diſcover thoſe Miſtakes, ſince all Men; are liahle to! Errors: and as 


none can be more ſenſible of this than my ſelf, ſo when either of. 
thoſe Learned Perſons, or any other, ſhall convinde me of weak or 
falſe Reaſonings, I promiſe to retract them with the firſt Oppor- 
ti aer ok ar ebe ene, 

As to my Diſeourſes upon the Supreme Legiſlatiye Power; and the 
Fundamental Conſtitution of our Government, together with the 
Antiquity, of Great Councils or Parliaments; and whether they al. 
ways. conſiſted of; Biſhops, Barons or Temporal, Lords, ö and Com- 
mons; ig la Queſt ion to be decided only from the Hiſtories and Laws 
of the Nation. And I dare aſſure the Reader, that I have advanced 
nothing upon it on either ſide, but what have /prodac'd good A u- 
thorities for, either from the Hiſtories and Govefnments of our on 
or. neighbouring Nations, or from the Collections of our Exgliſb Saxon 
Laws, and antient as well as modern Writers upon our Laws; and 
laſtly, from our Statutes ſince the reputed iConqueſt, without omit- 
ting any Authority that I judged-material to be ürged on either part. 


* 


As for thoſe Parliamentary Records here quoted, they are either 


ſuch as have been already printed from the Rolls in the Tower, or 
other Offices at Mieſtminſter, and ſo are allowed for authentick, or 
elſe are ſuch as have not yet been made publick ; for the Truth of 
which, the Reader may ſearch, the Records themſelves, if he have any 
Diſtruſt that I have not quoted them fairly And I can farther: aſ- 
ſure the Reader, from better Judgments than my own, that he will 
find more here than ever was yet publiſd at once, or perhaps at 
all, upon thoſe important Subis sts 2 
As to the fixth Dialogue, I muſt own the Subject of it to be one 


of the hardeſt and moſt important, tho perhaps in the Judgment of 


ſome, the dryeſt and moſt unpleaſant part of my Task, viz. to adjuſt 
who were antiently the conſtituent Parts or Orders of Men that 
made up our Legiſlative Aſſemblies, That the Biſhops, Abbots, Priors, 
Earls, and chief Thanes or Barons, were principal Members, is gran- 
ted by all Parties; but whether there were from the very Original 
of theſe Great Councils, or till long after the coming in of the Wor- 
mans, any Repreſentatives for the Commons, as we now call them, 
in diſtinction from the Lords Spiritual and Temporal, is made a queſ- 
tion. The firſt who raiſed the Doubt, for. ought I can find, was 
Pohdore Virgil, an Italian, who wrote the Hiſtory. of England in the 
ſixteenth Century, and it hath been continued by ſome Antiquaries 
ſince that time: tho the firſt who undertook to prove the contrary, 
was the Author of a Treatiſe publiſh'd by James Howel in the Cottoni 
Poſthuma, under the Name of Sir Robert Cotton, about 1654. And af- 
ter him, this Notion of the Biſhops, Lords, and other Tenants in capite, 


being the ſole Repreſentative for the whole Nation in thoſe Councils, 


was next printed in the ſecond part of Sir Henry Spelman's Gloſſary, 
Tit. Parliamentum; where King Johu's Charter is brought as the main 


Argument to prove that Aſſertion. The next who appeared in Print 


on this Subject Was Sir William Dugaale in his Origines Juridiciales; 
who, tho he tranſcrib'd the ſame Notion and Arguments from Spel- 
| man's 


Us 


© 


5 
1 OP 7 
e 


? v; vet he allows our Commons to have been always 
1 e in Parliament, tho not by Members of their own 
chuſing : notwithſtanding which, he agrees with the Author of the 
Paſſage in the Gloſſary, that the Commons firſt began by Rebellion in 
the 49th of Henry III. 1924-9, 4 "© 
Which Opinions being look*d upon not only as novel and erroneous, . 
but dangerous to the fundamental Rights and Liberties of the People 
of this Nation, they were oppos d by William Petit Eſq; in his Trea- 


tiſe, intitled, The Rights of the Commons of England aſſerted, &c. He 


was ſeconded by the Author of the Treatiſe „call'd, Jani Anglorum facies 


' yova. Soon after both thoſe Books were animadverted upon by Dr. 


Brady, in two Editions of his Anſwers to them ; but the Rights of the 
Commons were again vindicated by the Author of Fan Ang/oram, &c. 
in another Treatiſe, intitled, Jas Anglorum ab antiquo, which has not 
yet been anſwer'd. 1 N 

I have been the more particular in my Account of thoſe Authors, 
becauſe rhis Controverly being largely debated in them, T thought it 
proper, for ſaving the trouble of reading ſo many Books, to reduce 
all the material Arguments and Authorities made uſe of by both Par- 
ties, in this weighry Controverſy, into this and the two following 
Dialogues ; and have, as near as I could, confin'd my {elf to the words 
of thoſe Authors, as will appear by che Quotations in the Margin. 

I muit own, that having had a long and familiar Acquaintance 
with Mr. Petit, he furniſh'd me with divers Authorities both in Ma- 
nuſcript and Print, not hitherto taken notice of by any Writer on 
this Subject. And had Dr. Braay, or any of his Friends, thought fit 
to communicate their Object ions againſt any thing I have writ, I 
{ſhould have fairly publiih'd them, with ſuch Anſwers as the Caſe 
might have requir'd. 5 

I hope the Reader will pardon mie, if I ſeem too prolix in the Inter- 
pretation of divers Words and Phraſes, us'd by Dr. Brady and his Op- 
ponents in a quite different Senſe from our antient Hiſtorians, Re- 
- cords, and Statutes; for if the various Uſe and equivocal Meanings of 
thoſe Expreſſions be truly ſtared and laid open, according to the ſeve- 
ral Ages in which thoſe Authors liv'd; or ſuch Laws were made, I 
reckon this great Diſpute will ſoon be at an end. 

I think it needleſs to inſiſt upon the Nature of the other Dia- 
logues, The Deſign of them is obvious, from the ſummary Account 
of the Subject pretix'd to them; ſo that all I ſhall add, is, that in each 
of them, as well as the former, there are many incident Queſtions 
handled of Law, Hiſtory, and Divinity, that relate naturally to the 
Subject. The Reader will eaſily find this, by conſulting the large 
Alphabetical Index annex'd to this Edition, which makes it a com- 


pleat Common-place Book for underſtanding our Conſtitution: a a 


thing hitherto very much wanted, and not to be met with, but by 
conſulting multitudes of Books, at no ſmall Expence both of Mony 
and Time. | | ; | 

I can aſſure the Reader, that all the Authorities here made uſe of 
from Hiſtorians and Records, are truly cited, without leaving out or 
concealing any thing that I thought made for or againſt either Opi- 


nion. And as for the Records, they are either ſuch as having been ſuf- 


ficiently try'd, have paſs'd for authentick betwixt Dr. Brady and his 
Antagoniſts, or elſe ſuch as J my ſelf have ſeen and examin'd, and 


conſider'd the Purport of them carefully. If any ſuſpe& the contra- 
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ry, I have given them a fair Opportunity, by my Quotations, to ex- 
amine the Truth of it themſelves ; ſo that by weighing and comparing 
Hiſtorian with Hiſtorian, and Record with Record, and ſometimes 
both together, as the Subject- Matter requires, they may be able to 
make a right and impartial Judgment of the whole. of 

I hope that the Arguments, in all the following Diſcourſes, will 
prove fo plain and convincing to careful and unprejudic'd Readers, 
that they may as eaſily diſcover the Truth, as an honeſt and unbiaſs'd 
Jury-Man can, at a Trial, judge on which fide the Right and Juſ-— 
tice of the Cauſe inclines, upon the bare hearing of Evidence on both 
ſides, even before the Court hath ſumm'd it up. But on which ſide 
ſoever the Reader brings in his Verdict, I heartily wiſh that God 
may direct his Mind, and guide his Judgment to find out and em- 
brace the Truth ; which as it was the only end of my writing at 
firſt, is now the end of republiſhing theſe Dialogues : which, ſince the 
principal Subject of them has again ſo lately been controverted, not 
only by the Pen, but by the Sword, *tis hop'd may be of uſe to ſettle 
the Minds of People, who to their Coſt have been ſo frequently miſ- 
led, becauſe they did not underſtand our Conſtitution. n 
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An ALPHABETICAL CATALOOMUkE of the 
LET TE RS, by which the Names and 
Books of Authors are denoted in the Margin 
of the following DTALOGUES. 


> 
> 


R. Brady's Anſwer to Mr. Cook's Argamentum Anti- Norman- 
nicum. 
. Dr. Brady's Animadverſions on Jani Anglorum facies nova. 
. Dr. Brady's Anſwer, Edit. in Folio, to Mr. Petit's antient Rights 
of the Commons of England, 
. Bohun's Concluſion to Sir Robert Filmer's Patriarcha. 
. Bohun's Defence of Sir Robert Filmer. 
Dr. r. Brady's Gloſſary at the end of his Anſwer to Petit's antient 
Rights of the Commons. 
Dr. Braay's Preface to his Hiſtory. 
. Bohun's Preface to Patriarcha. 
P. Biſhop Sand»»(o,'s Preface to the Power of the Prince. 
. Filmer's Directions for Obedience to Governors. 
M. Sir Robert Filmer's Anarchy of Mix'd or Limited Monarchy, 
Sir Robert Filmer's Directions to Obedience. 
J. Filmer's Freeholders Grand Inqueſt. 
Sir Robert Filmer's Obſervations on Forms of Government. 
Sir Rovers Filmer's Obſervations on Grotius De Jure Belli & 
Pacis. 
Sir Robert Filmer's Patriarcha. 
Sir Robert Filmer's Preface to Obſervations on Ariſtotle. 
Sir Robert Filmer's Preface to his Political Obſervations. 
. Grotias de Jure Belli & Packs, 
Harmon) of Divine Law. 
Dr. Hicbes's Jovian. 
. Hiſtory of Paſſive-Obedience. 
. Hejlin” s Stambling-Block of Rebellion, Folio. 
x M. Hus ton's Treatiſe of Monarchy, 
. Jus Anglorum ab Antiq 40. 
3 Johnſton s Excellency of Monarchical Government. 
= Eſtrange's Obſervators. 
N. funda de Jure Natare & Gentium. 
M. Patriarcha non Monarc ha. 
R. C. ork s Preface to the Rights of the Commons of England / 
erte 
Plato Redivivus. 
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1 Alphabetical Catalogue, Sc. 


R. C. Petit's Antient Rights of the Commons of England aſſerted. 


R. H. C. Ruſbworth's Hiſtorical Collections. 
C 


R. Dr. Sherlock's C aſe of Reſiſtance. 
P. P. Biſhop Sanderſon 8 Preface to Archbiſhop Uſber's Power of the 
Prince. | | 
T. G. Two Treatiſes of Government, ; 


T 
V. J. R. Vindiciæ Juris 1. 
U 
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S. A. S. Mr. Dudley Diggs's Unlanfulneſs of Subjects taking ap Arms 
agdinſt thei Sovereign, Edit. 1643: TE 
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DIALOGUE I 
HETHER Monarchy be Jure Divino; pag. £ 
651̃B oy ne 
Whether there ran be made out from the Natural, or Reveal'd 
Law of God, any Succeſſion to Crowns by Divine Right. 50 
DI Ak III. 


Whether Reſiſtance of the Supreme Power, by 4 whole Nation, or People, in 
| Caſes of the laſt Extremity, can be juſtif d by the Law of Nature, or Rules 
f the Gele . 5 103 


: D 14 bs IV. 


Whether abſolute. Non-Reſitance of the Supreme Powers be enjoin'd by the 
Doctrine of the Goſpel, and was the antient Practice of the Primitive 


Church, and the conſtant Doctrine of our Reform'd Church of England: 
NETTED 156 


» 
1 {\ q 
2 - 


- 


JS 77 2 
2 5 Il 
a 


yo 
2 
VN 
N % 


* 
— 
! 


iVhzther the Ring be the fole Supreme Legiſlative Power of the Kzngdom : 
And whether our Great Councils, or Parliaments, be a fundamental Part 
of the Government, or elſe proceeded from the Favour and Conceſſions of 
former Kings. a ns oa — 214 


& + +0 


DIA L. VI,. 


Whether the c ommons of England, repreſented by Knights, Citizens, and 
"Bargeſſes in Parliament, were one” of the Three . in Parliament, 


Aire the 4910 of HOES * or, 8 Hi Barren PS 265 


4 85 ontinuation of the 1 += roo concerning the Ae if the 
Commons in Parliament; wherein the beſt Authorities for it are-propoſed 


and examined : With an Entrance upon the Queſtion i Non-Reſiſt ance. 
391 


DIAT | + 6 


Whether by the Auris. Laws and Conſtitutions of 12 Ring 4 as dj as 
by the Statutes of the 13th and 14th of Ring Charles II. all Refs ſtance of 
the Ring, or of thoſe commiſ/io len d by him, are expreſly forbid upon any 

Piretence whatſoever. 

And alſo, mhether all chebs.. who offifted his Majeſty Ring William, 
either befone. or Ver his coming Ws are % oe the Breach of © this 
Law *'-* 442 


DIAL. * 


I. Whether a King of England can over fall from, or forfeit his + Boy ES IF 


_ Dignity for any Breach of. an Original C ontratt, or wilfal Laolation of the 
Fundamental Laws of the Kjngdoms + 7 

II. Whether Ring William, = ay Norman, did by his Conqueſt acquire ſuch 
an abſolute ps By Sr: ape R ight to the Crown of this Realm for himſelf and 
is Heirs, as. could newer. le en * n or Hates fen ai Mate- Aa- 
miniſtration or Danny late ven. wa r Nel) by al 49 
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I. In:what ſenſe all C Fa ken- is Herized-from aa, andin what ſenſe it may 
be allo fro the People, 8 

II. Whether his Majeſty Lin William, whos Prince of Orange, bad 4 
Juſt Cauſe of War againſt Ring James II. 

III. Whether the Proceedings of his Majeſen before he was Ring, as 
alſo of the late Convention, in reſpert of the ſaid Ring James, is juſit- 
Js bj mw Lay 25 Me, N ae hs Ny oe our Government. 
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I. Whether the Vote of the late Convention, wherein they declared the Throne 
to be vacant, can be | Jofiff's rom: the antient de Fe k and Cafrome of 
this. Ning ade," — 2. L. 0 

II. N. eee ſad Conventiony: caching irg Williani coal Queen Mary 
to. b Lawfa land Ng Ning ee of Anglamy, may be pa: 
:pfied by the ſaid Conſtitution. 

III. Whether the Att paſſed in the ſaid Convention, after it —— 4 Par- 
lament, whereby Roman Catholick Princes are debarred from ſucceeding 
to the Crown, was according to Lam. 603 
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TT CONTENTS. .* © xy 
5 eie © a0 
I. Whether an Oath of Allegiance may be taken to 4 Ming or Queen de Fa go, 


or for the time being. RF 
II. What is the Obligation of ſuch an Oath ; whether to an actual Defence of 

their Title againſt all Perſons whatſoever, or elſe to a bare Submiſſion to 

their Power. — 1 
III. Whether the Biſhops, who refuſed to take the Oath of Allegiance to 

their Majeſties, could be lawfully deprived of their Biſhopricks. 651 % 


| Fa L AY; 


Shewing, that the Arraigning and Murder of Ring Charles I. can by no 
means be juſtified by the Proceedings of the Convention-Parliament againſt 
King James II. apon his Abdication; the Grounds and Manner thereof 

being wholly different. Proved by an exact Relation of the Beginning, 
Progreſs, and Iſſue of the late Civil War. 2 6 
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AGE 39. Line. 24. for me read be, P. 54. 1, 25. for enjoin' d read enjoy d. P. 92. 1. 25. for 
Belkrap read Belknap, P. 108. |, 23. for Winzerus read Winzetus. P. 18 1. 1. 52, for Salves 


r. Slaves. The Page which ſhou'd be 186, 1s 191, P. 246. |. 48. for effiuxiam read effiuxam. At 
the bottom of p. 253. for M. r. F. id. the top of p. 254. P. 280. J. 9. from the bottom, for Oecomi 


r. Oeconomi. Ib, I. 14. from the bottom, for Rediplomatica, r. Re Diplomatica, P. 283. J. 2. from 
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3 Whether Monarchy be Jure Divino. 
2 S BETWEEN 


Mr. FREE MAN, a Gentleman; and Mr. MEANWELTL, 
2 Civil Lawyer: 


Suppoſed to be immediately upon the late King IAM Ess frſt Departure: 


, $$ $3, O OD morrow, Sir: What! at your Study thus early this 
Kt e 298 Morning. = | e TE 
M. That is no wonder, if you were acquainted with 
:* my Hours: But pray, Sir, may I not likewiſe ask you what 
extraordinary Occaſion brings you out of your Lodgings fo 
7 LOGO % much ſooner than your ordinary Time ? 
e F, Why, Sir, Ill tell you. Being awake very early this 
Morning, and not able to ſleep for thinking on the great 
Change that might happen, let either the King or Prince get the better; and 
hearing ſome odd Rumours laſt Night of the“ King's Intentions to go away : 1 
was reſolved to get up, and go to the Coffee-houſe, to hear what News; where 
I had ſcarce ſat down, before a Gentleman comes in from Mhitehall, and brings 
us 4 certam Account, that the King withdrew himſelf this Morning between 
threc and four of the Clock, no Body knows whither, (tho* moſt believe he is 
gone after the Queen into France) which I thought would be ſo ſurprizing (I will 
not fay welcome) to you, that being ſo near your Lodgings, I thought it would 
| B be 
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be worth while to ſtep up, and tell you of it, and take your Thoughts of this 
great (and I hope happy) Change, which ſo great a Revolution is likely to pto- 
duce in this Nation. Ss, WS ns Na 

M. I thank yon, Sir, for your Kindneſs, tho it is not half an Hour ago, that 
one I employ in ſome Buſineſs relating to a Client of mine, came hither, and gave 
me the ſame account, tho' it was no great Surprize to me; for ever ſince Sunday, 
g ſent the Queen ànd Prince away, I believ d that he gave the Game 


is I was of another Mind, and thought, that when he had ſe- 
cured the Queen and Child, he would have had one Braſh with the Prince before 
he could have got to London; and if he had had the worſt of it, he could have but 
gone away at laſt. But to leap away on this manner, and to loſe three King- 
doms without ever ſtriking one ſtroke, it is not, I confeſs, ſuitable to that high 
Character his Admirers have always had of his Courage and Conduct. 

M. Alas! good King: What would you have Him do? Ox Fhom conitg 
rely of, when ſome of his gear Relations, and divers þf thoſe whotn he had raiſed 
almoſt from nothing, had &ſerted him? How cord he thth truſt an Arm 
Mercenaries, who being moſt of them but the Dregs of the People, would, it is 
likely, rather have delivered him up to the Prince; than have ventured their Lives 
for him. | „ 

F. What you have ſaid concerning his Majeſty's Relations and Confidents dę- 
g him, makes rather againſt than for the King's Cauſe; fince it cannot be 
ſuppoſed they would have left a Prince'to whom they were ſo much obliged, to 
join themſelves with his Enemy, from whom they had no reaſon to expect greater 
Advantages than they had already ; unteſs they had been fatisfied in their Con- 
{ciences, that the Proteſtant Religion eſtabliſh'd in theſe Nations, and alſo our 
hts and Liberties, were in imminent danger of being utterly loſt and 
deſtroyed. And tho' I grant that ſome of the King's Officers and Soldiers went 
over to the Prince; yet, conſidering how few they were that did ſo, not being 
(as J am credibly informed) above ſeven or eight hundred Men at the moſt, and 
what great Numbers of Men he had left with him; he might, methinks, have 
turned out thoſe Officers he ſuſpected, and put others in their rooms, who would 
have engaged to live and die with him An | 
might have ſent thoſe Regiments he mot ſufpeted back to London And then 
reckoning the Soth and 474% Forces that came lately over, beſides the Papiſts he 
had in his Army, and thoſe who, having more Courage than Conſcience, could 
never expect to fight for a Prince, who would pay them better: I am confident 
(if this had been done) he might, after the going over of thoſe tew Troops, have 
made up as good, if not a better Army than the Prince's; and ſo need not have 
ſcampered laſt Week from Salisbury in that haſte he did, whilſt the Enemy was 
near fifty Miles off. But as it is, Iam very well ſatisfied with all that hath hap- 
pen'd in this great Revolution, and cony 
Ouos perdere vult Jupiter, dementat prius. 

M. So far I go along with you, that God doth often make uſe of the Wicked 
neſs and Treachery of Men, to bring his great Defigns about; but whether God 
| hath ordained this great Revolution, as you call it, for a Deliverance or Puniſh- 
ment to this Nation, I am yet in doubt: For if you pleaſe to conſider how much 
thoſe two Cauſes have contributed to this turn of Affairs, I ſuppoſe, if you argue 
according to my Principles, we mult own, that tho' this Change hath happen'd 
by God's permiſſive Providence (as all things elſe, tho' never ſo ill) yet whether 
he doth approve of all that hath been done to procure it, I much doubt; ſince it 
divers of our Nobility, with ſome of our Clergy, had not quitted their Doctrines 
of Paſſive Obedience and Non-Reſiſtance, ſo long owned by the Church of Eg- 
laud, this Revolution could not have happen'd at all, or at leaſt not ſo ſuddenly, 
as it did: So that indeed J muſt confeſs, I am not only grieve at his Majeſty's 
hard Fortune, but alſo ſtand amazed, and cannot but refle& with wonder on the 
ſtrange Viciſſitude of worldly Affairs, to ſee a Great King, who but laſt Week 
commanded a powerful Army of more than forty thouſand Men, forced out of his 
Throne, and made to fly his Kingdom, by a Prince that did not bring half that 
Number into the Field. And who can ſufficiently bewail the King's Misfortunes, 
who hath been at once betrayed by the ill Advice of his Counſellors, the Trea- 
chery of his Friends, and the Cowardice of his Soldiers? 


d if this would not have done, he 


inced of the Truth of that old Saying, 
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Dialogue the Firſt. 
Ps Methinks, Sir, there is no ſuch great Cauſe of Wonder, much leſs of Con- 
cern in all this: | 

Nadine or orojok'd a powerful Enemy to invade him from abroad, but (by induſ- 
triouſſy labouring to introduce Popery and Arbitrary Government at Home) had 


loſt the Hearts of almoſt all, except his Popiſh Subjects; inſomuch that many of 


his own Soldiers were ſo terrified with the Thoughts of being diſcarded (like 
the Proteſtant Army in Jreland) to make room for Iris and French Papiſts, that 
they had very little Courage to fight, when they ſaw Caſhiering was the beſt 
Reward they could expect, if they p ved victorious. And who can much pity 
2 Prince, who would rather loſe the Affections of his People, than diſpleaſe a 


few Prieſts and Jeſuits : So that if he ſuffers, he may thank himſelf ; it not being 
Religion, but Superſtition which brought this Misfortune upon him. Since the 


King having got a Prince of Walen and (as it is highly ſuſpected) joined himſelf in 
a ſtrict League with France for the Extirpation of Hereticks, it laid an abſolute Ne- 
ceſſity upon the Prince of Orange to come over, that, by the Aſſiſtance of the 
States of Holland, he might not only relieve us, but vindicate his own, and her 
Royal Highneſs his Princeſs's Right to the Succeſſion, and ſecure his Country 
from a dangerous and powerful Invaſion, which it was threatned with both by 


Sea and Land, whenever the Kings of France and England ſhould be at leitfurc 


to join their Forces, to make War upon them; which you know all Europe 


hath expected for above theſe two Years laſt paſt. 


M. Theſe things were ſomewhat, if they could be proved; but indeed, ro 


deal freely with you, I look upon this League, and the Story of the ſuppoſititious 


Birth of the Prince of Wales as meer Calumnies caſt out by wicked and crafty 
Men to render the King more odious to his People. 


F. Nay, Sir, yon don't hear me poſitively affirm either the one or the other, 


ſince I grant they are not yet made out; but whoſoever will conſider all the Cir- 


cumſtances of the Birth of this Child, cannot but be ſtrongly inclined to believe 


* 


the Pope, complain that his Holineſs, by oppoſing his Intereſt in Europe, had hindred him 
in theſe great Deſigns he had for the Extirpation of Herefie * by which he muſt ſurely 
intend England or Holland; Proteſtantiſm being ſufficiently expelled out of his 
own Country already. And he could not do it in either of the other without 


the Conſent and Afliftance of his Brother the King of England. Or to what 


purpoſe ſhould the King of England join with France to ruin Holland, and his own 
Son in- Law into the Bargain, but to make a War meerly for Religion; ſince nei- 
ther the Dutch, nor the Prince their Stadt holder, gave him, till now, any juſt 
Provocation ? | . 5 

M. Well, however, theſe are but bare Suſpicions and Preſumptions, at moſt, 
and not Proofs ; and therefore in a doubtful Matter, as this is, if we ought to 
judge favourably of the Actions of others, much more of Princes, whoſe Councils 
and Actions, though private, yet are till expoſed to the Cenſure and Calumnies 
of their Enemies; and therefore, I hope, you will not blame me, if I freely con- 
feſs, that I am deeply concerned to ſee an innocent and miſled King forced to 
ſeek his Bread in a foreign Land; and the more, ſince many of the Nobility, 
Gentry, and common People, have contributed ſo much to it, by taking up Arms 
againſt him; and that ſo great a part of his own Army, and Officers, ſhould, 
contrary to their Allegiance and Truſt repoſed in them, run over to the Enemy. 
Nay, that ſome of our Biſhops and Clergy-men ſhould, contrary to the ſo often 
acknowledged Doctrines of Paſſi ve-Obedience, and Non- Reſiſtance, not only 
countenance, but be likewiſe active in ſuch deſperate Undertakings, and this in 
direct oppoſition to the known Laws of God, and this Kingdom; which muſt 
needs make our Church a Scorn to our Enemies the Papiſts, and a Shame and 
Reproach to all Proteſtant Churches abroad, and render the People of England 
odious to all the Crowned Heads in Europe. — 

F. Well, Sir, I fee you are very warm, and I hope more than the Cauſe de- 
ſerves, You may judge as favourably of the King's Proceedings, and as hardly 
of the Actions of the Nobility, Gentry, Clergy and People in this Matter as you 
pleaſe, But yet 1 think I can make it as clear as the Day, that they have done 


| B 2 ü nothing 
N. 


For who can much admire that a Prince ſhould be thus uſed, who 


3 


. FN — 
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nothing by joining in Arms with the Prince of Orange, but what is juſtifiable: by A 
the Principles of Self-preſervation, the Fundamental Conſtitutions of the Govern- 4 
ment, and a juſt Zeal for their Religion and Civil Liberties, as they ſand: ſe- 9 
cured by our Laws; unleſs you would give the King a Power of making us Pa- "| 
piſts, and Slaves, whenever he pleaſed. But as for your Doctrine of an abſolute = 


Obedience without Reſerve, and the Divine Right of Monarchy and Succeſſion, you 
need not be much concerned whether the Papiſts laugh at you or no, ſince here 
are very few of them (if any) who are ſuch Fools themſelves as to believe ſuch 
futilous Opinions. But indeed they have more reaſon to laugh at you whilſt.you 
maintain, than when you quit them; ſince as they have only. rendered you à fit 
Object of their Scorn, ſo they would have made you, bur a more eaſie Sacrifice 


1 : 
_— + 1 822 


: to their Malice. For what can Thieves deſire more, than that "thoſe they de- . 
ſign to rob, ſhould think it unlawful to reſiſt them? And what could the Papiſts 7 
have wiſh'd for more, than that our Hands being fetter'd by this Doctrine 1 


of an indefinite Paſſive- Obedience, our Lives, Religion and Liberties ſhould lie 
f at their Mercy? Which how long we ſhould have enjoyed; whenever they 
1 thought themſelves ſtrong enough to take them away, the late cruel Perſecu- 
tions, and Extirpations of the Proteſtants in Fance, Savoy, Hungary, and other 
Places, have proved but too fatal Examples; and therefore no wonder (et. your 
Wo high-flown Church-men write or preach. what they pleaſe) if the Body of; the 
4 Nobility, Gentry and People of England could never be perſuaded to ſwallow 
Doctrines ſo fatal to their Religion, and deſtructive to their Civil Rights and 
Liberties both as Men and Chriſtians. 
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in | And as for the Antiquity of theſe Doctrines, I think they are ſo far from be- 
El ing the ancient Tenets of the Church of Eugland, that they are neither to be 
J. found in its Catechiſm, Thirty nine Articles, or Book of Homilies, taken in their 
08 „ true Senſe and Meaning; though indeed there is ſomething that may tend that 
1 way in ſome of the late Church Canons about fifty Years ago; but I do not look 
"4 upon them as the ancient eſtabliſh'd Doctrine of our Church, becauſe theſe. Ca- 
*Y nons are not confirmed, but condemned by two Acts of Parliaments, and conſe- 
wo quently never legally eſtabliſhed as they onght to be by the publick Sanction of 


| the King and Nation. Our old Queen Elizabeth's Divines, ſuch as Biſhop Bil- 
Vide Bilſot ſon and Mr. Hooter, being wholly ignorant of theſe Doctrines, nay, teaching in 
e mag ſeveral Places of their Writings the quite contrary. Nor was this Doctrine 
2 586. of abſolute Subjection, and Non-Rekiſtance ever generally mainta in' d, until about 
. 7. 279, 280. the middle of King James Reign, when ſome Court Biſhops and Divines began 
a Hooker's Ee to make new Diſcoveries in Politicks as well as Divinity; and did by their 
cleſtaſ. Policy, Preaching and Writings affirm, that % King had an abſolute Power over Men's 
L. I. J. 11. Eſtates, ſo that it was unlawful in any caſe to diſobey or reſiſt his perſonal Com- 


mands, if they were not directly contrary to the Law of God; as may appear 


by Dr. Harſuet, then Biſhop of Chicheſter, his Sermon upon this Text, Give unto 1 

10 Cæſar the things that are Cæſar's; wherein he maintained, That all the Suljecis Goods = 
; and Money were Cæſar , that is, the King's, and therefore were not to be denied 8 

0 him if he demanded them for the publick uſe; which Sermon (though ordered 
N by the Lords and Commors to be burnt by the Hangman) yet was ſo "1 
grateful to the Court, that he was ſo far from being out of Favour for it, that | 

he was, not long after, tranſlated to Norwich, and from thence to the Archbiſhop- 1 


rick of ork. So likewiſe about the beginning of King Charles I. Dr. Mana- 
ring preached before him; the Subſtance of whote Sermon was ſomewhat higher 
N. H. C. p. than the former, (viz.) That the King das not bound by the Laws of the Land, not to 
605. impoſe Taxes or Subſidies without the Conſent of Parliament, and that when they were ſo 
impoſed, the Subjects were obliged in Conſcience, and upon pain of Damnation, to pay 


them 3 which if they refuſed to do, they wwere guilty of Diſloyalty aud Rebellion, For which - 

Sermon he was impeach'd by the Commons in Parliament 4 Car. I. and there- 5 

upon ſentenced by the Houſe of Lords, to be diſabled to hold or receive any Ec- EY 

| clefiaſtical Living, or Secular Office whatever, and alſo to be impriſoned and 2 
0 fined a Thouſand Pounds. Notwithſtanding all which, we find him preſently = 
2, 635. after the Parliament was diſſolved, not only at liberty, but alſo preſented by the 7 

j King to a rich Benefice in E/ex, and not long after made Biſhop of &. David's. 2 

So likewiſe one Dr. Sithorp about the ſame time preached an Aſſize-Sermon at : 

Northampton, on Rom. 13. 7. wherein he maintained much the like Doctrines, as, 1 

That it was the King alone that made the Laws, and that nothing could excuſe from an i 

| l | active J 


r Dialogue the Firſt. 9 

2 ende +9 bis Commands, bat what” is againſt the Law of God and Natiir? + Vid? Archlp. 
HR 4 8 to ly Pole-Money. upon” their Subjects Heads. Bur this "_ 5 5 7 
2 wt J have read, that this Sermon was licenſed by Dr. Laud, then Biſhop of C. , 434. 
pon David's; beeanſe Archbiſhop Abbot had refuſed to do it as contrary to Law, 
555 Which he Was very much frowned upon at Court 5 and it is ſuppoſed tO have 
been one of the main Cauſes of his Suſpenſion from his Arch-Epiſcopal Juriſdic- 

tion, which not long after happened. But as for this Sib:horp, though he lived 
long after; (even till the King's Return) yet being (as Archbiſhop Abbot deſcribes 
him) a Man. of. but ſmall; Parts or Learning, I cannot learn that he was ever 
prefer d higher than the Parſonage of. Brackley, and another in Northamptonſhire, 
whoſe Name Tha ve forgot 1 1 12661 | =; - 
But I find a new Doctrine broach d by ſome modern Biſhops and Divines 
about the: middle of the Reign of King Jumer the Firſt, That Monarchy was 
of Divine Righit, ar Inſtitution at leaſt Tb ſo that any other Government was ſcarce 

_ wartantable or lawful:: | And/of_this new Sect we. mult more eſpecially take no- 
rice of Sir R. E. who thath written ſeveral Treatiſes to prove this Doctrine, and 
Which is worſe, That ail Monarchs being abſolute by Divine Inſtitution, they cannot be F. P. £ « Zo 
limited or obliged either by Oaths, Laus or Contracts with their People, farther than they © 7 © 
themſelves ſhall think fit, or confiſteut with their Juppoſed Prerogatives'; of which they only 
are to be the ſole Judges. So that whoever” will but conſider from the Reigh of 
our four laſt Kings, what ſtrong Inclinations they had to render themſelves abſo- 
late, and that few Divines, or Common, or Civil Lawyers were preferr'd in 


* 


Fee Cowel's 


1 | their Reigns to any conſiderable Place, either in Church or State, who did not 2 
8 maintain theſe new Opinions both on the Bench and in the Pulpit : You need Parliament, 
4 : | not wonder when- the Stream of Court Preferment ran ſo ſtrong that way, if ſo Prerogative. 
1 many were carried away with it; ſince it was but to expoſe themſelves to certain 

8 Miſery, if not to utter Ruin, to oppoſe it. All who offered by ſpeaking or wri- 

1 ting to maintain the contrary, being branded with the odious Names of Puritans, 

5 Commonwealths- men, Whigs, Cc. ſome of whom you may remember were not 

_ long ſince impriſoned, fined, nay, whip'd for ſo doing. So that it was no won- 

. der if there were but very few to be found who durſt with ſo great hazard ſpeak 


what they thought; nor could any thing, but the imminent Danger upon our Laws, 
Religion and Properties, proceeding from the King's illegal Practices, have 
5 opened the Eyes of a great many Noblemen, Gentlemen and Clergy, who, con- 
1 trary to the Opinions ſo much lately in vogue, did generouſly venture both 
8 their Lives and Eſtates, to join their Arms with the Prince of Orange againſt the 
TW King's unjuſt and violent Proceedings: 5 | | 
» 1 MM. I do not doubt, notwithſtanding all you have ſaid, to prove before I have 
done, theſe Doctrines of Non-Refſiſtance, and of the Divine Inſtitution of Mo- 
narchy, to be moſt conſonant to the Word of God, and to the Doctrine of the 
Primitive Church, and alſo to that of our Reformed Church of England. Nor 
were thoſe Divines you mention in King James the Firſt's Time, the Authors or 
Inventers of theſe Doctrines which were publickly received, and decreed by both 
Houſes of that Convocation which began in the firſt Year of King James, and 
continued till the Year 1610, as appears by divers Manuſcript Copies of the 
Acts or Decrees of this Convocation, the Original of which was lately in the 
Library founded by Dr. Coufins, late Biſhop of Durham, beſides a very * fair Copy, * This is ſince 
now to be {cen in the Archbiſhop's Library at Lambeth : Which if you pleaſe to Printed under 
8 peruſe, you may be quickly ſatisfied, that the Church of England (long before = gs f : 
= ever Sir R. F. writ thoſe Treatiſes you mention) held that Civil Power was Big O98 
= given by God to Adam and Noah, and their Deſcendants ; as alſo that abſolute cation-Boob. 
Subjection and Obedience was due to all Sovereign Powers, without any. Re- 
ſiſtance; as claiming under thoſe Original Charters: Theſe Doctrines being 
there fully and plainly laid down and aſſerted, as the Doctrines of our Church. 
So that you deal very unjuſtly with the Memory of thoſe Divines, as alſo of 
Sir R. F. to make them the firſt Broachers of it; whereas you may find that it 
Was the Opinion of the whole Convocation, for many Years before ever thoſe 
Divines, or that Gentleman began to preach, or write upon this Subje&. Nor 
Ps gre the only Men who maintained theſe Principles; but Archbiſhop Uber, 
and Bimop Sarderſon (whom I ſuppoſe you will not reckon among your flattering 


TR Biſhops) have as learnedly and fully aſſerted thoſe Doctrines, you ſo 
much condemn, as any of that Party you find fault with, and have very well 
proved 
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proved all Reſiſtance of the Supreme Powers to be unlawful, not only in abſo- 
late but limited Monarchies. Of the Truth of which you may ſufficiently ſatiſ- 


ty yourſelf, if you will but take the Pains to read the Learned and Elaborare 
Treatiſes written by thoſe good Biſhops, (viz.) The Lord Primate Uſer's Pow- 


er of the Prince, and Obedience of the Subject, and the Biſhop of Lincoln's Pre- 


face before it; as allo the {aid Biſhop's Treatiſe de Juramemo, written whilſt he 
was Doctor of the Chair in Oxford. . | ' "4. en ee 


F. I muſt beg your pardon, Sir, if I have never yet ſeen or heard of that Con- 
vocation Book you mention, much leſs of the Opinions therein contained; ſince 
there is no mention made of their Proceedings, in any Hiſtory or Record of 
thoſe Times either Eccleſiaſtical er Civil, as I know of. But this much I am 
certain of; that theſe Determinations or Decrees you mention, (call them wich 
you pleaſe) never received the Royal Aſſent, much leſs the Confirmation of the 
King and Parliament, one of which (if not both) is certainly requiſite to make a 
opinion either in Doctrine or Diſcipline to be received by us Lay- men for the Doctrine 
of the Church of England, otherwiſe the Canons made in 1640 would oblige us in 
Conſcience, tho they ſtand at this day condemned by Act of Parliament: So that 
however, even according to your own Principles, you cannot urge this Book ds 


the Authoritative Doctrine of the Church of England, unleſs their Determina- 


tions had received the Royal Aſſent; which you yourſelf do not affirm they had 
for you very well know that, as in Civil Laws, no Bill is any more than waſte 
Parchment if once the King had refuſed to give his Royal Aſſent to it, ſo dike- 
wiſe in Spiritual or Eccleſiaſtical Matters, I think no Decrees or Determina- 


tions of Convocations are to be received, as binding either in points of Faith 
or Manners by us Lay- men, till they have received the Confirmation of the King, 


and the two Houſes of Parliament: Or otherwiſe the Conſequence' would be, chat 


if the King, who hath the Nomination of all the Biſhopricks and Deaneries, as 


alſo. of moſt of the great Prebendaries in England, of which the Convocation 
chiefly conſiſts, ſhould nominate ſuch Men into thoſe Places, which would agree 
with him to alter the - preſent eſtabliſh d Reformed Religion and Government, 


and to bring in Popery or Arbitrary Power, the whole Kingdom would be ob- 


liged in Conſcience to e ce it, or at leaſt to ſubmit without any contradic- 
tion to thoſe Canons the King and Convocation ſhould thus agree to make: 
which of how fatal a Conſequence it might prove to the Reformed Religion in 


this Kingdom, this King's Choice of Biſhops and Deans, ſuch as he thought moſt 


fit for his turn, would have taught us when it had been too late. 
M. You very much miſtake me, Sir, if you believe that J urge the Authority 


of this Book to you, as containing any Eccleſiaſtical Canohs, which I grant 


muſt have the Royal Aſſent; but whether that of the two Houſes of Parliament, 
I very much queſtion ; ſince the King without the Parliament is Head of the 
Church, and divers Canons made under Queen Elizabeth, and King James, are 
good in Law at this, day, tho' they were never confirmed by Parliament. But I 
only urge the Authority of this Book to you, to let you ſee that theſe Doctrines 


are more Ancient than the time you preſcribe; and alſo thar the major part of 


the Biſhops, and Clergy of the Church of Eugland, held theſe Doctrines which 

ou ſo much condemn, long before thoſe Court Biſhops or Divines you mention, 
medled with this Controverſy; and I ſuppoſe we may as well quote ſuch a Con- 
vocation Book, as a Teſtimony of their Senſe upon theſe Subjects, as we do the 


French, Helvetian, or any other Proteſtant Churches Confeſſions of Faith, drawn 


up and paſſed in Synod of their Divines, tho' without any Confirmation of the 
Civil Power. e . 

F. If you urge this Convocation Book only as a Teſtimony, and not Autho- 
rity, I ſhall not contend any farther about it: But then let me tell you, that if 
the Canons or Decrees of a Convocation, tho' never ſo much confirmed by King 
and Parliament, do. no farther oblige in Conſcience, than as they are agreeable 
to the Doctrine of the Holy Scriptures ; ſure their Determinations without any 
ſach Authority, can only be look'd upon as the Opinions of ſo many particular 
private Men. And tho' I have a very great Reverence for the Judgments of fo 
many Learned Men; yet granting thoſe Doctrines you mention to be contained 
in this Book, I think notwithſtanding, that we may juſtly examine them accord- 
ing to the Rules of Reaſon, and expreſs Teſtimonies of Scripture, by either of 


which, when I ſee you can convince me of the falſhood of my T es 1 
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BIBLIOTHECAPOLITICA. 
can propoſe to you, for the true ſtating and underſtanding this noble Controverſy, 


were firſt to look into the Natural ſtate of Mankind after the fall of Adam; and 
enquire, Firſt, If God has appointed any kind of Government by Divine Inſtitu- 


tion before another. Secondly, I he has not; how far Civil Power may be look'd 


upon as from God, and in what ſenſe as derived from the Pe6ple. Thirdly, Whe- 


ther Reſiſtance by the Subjects in ſome Caſes be incompatible and abſolutely de- 
ſtructive to all Civil Government whatſoever. Fourthly, Whether ſuch Reſiſtance 


be abſolutely contrary to the Doctrine of Chriſt contain d in the Scriptures, and that 


of the Primitive Church purſuant thereunto. Fifthly, Whether ſuch Reſiſtance be 
contrary to the Conſtitution of this Government, and the expreſs Laws of the Land. 


| Sixthly, Whether what has been done by the Prince of Orange, and thoſe of the 
Nobility, Gentry, @c. in purſuance of theſe Principles, has been done accord- 


ing to the Law of Nature, the Scriptures, and Ancient Conſtitutions of this 
Kingdom; which material Points if we can once ſettle, and diſcover where the 
Truth lies, it will prove the cleareſt Comment and beſt Interpretation of all thoſe 
places of Scripture, and Quotations of Fathers, and other Authors which are 
cited by Divines or other Writers, for the Doctrines of the Divine Inſtitution of 


' Monarchy, and the abſolute Subjection of Subjects without any Reſiſtance. For 


when we have once diſcover'd what the Law of Nature or right Reaſon diRates ; 
I think we may relt ſatisfy d that that is the true Senſe of the Scripture : God 
not having. given us any Precept or Command, in Moral, or Practical things, 


that can be contrary to the Law of Nature or Reaſon ; or incompatible with 


the happineſs and welfare of Mankind-in this Life; as the reveal'd Will of God 
does chiefly regard that which is to come. 

M. I do very well approve of your Propoſal; and therefore pray Five me firſt 
your Opinion on thoſe Heads, that I may ſee how far I may agree with you, 
and wherein I muſt differ from you; for I do aflure you my Intention is not to 
argue with you meerly for diſputes ſake, but that we may corre& the Errors 
of each others Underſtanding, and diſcover, if it be poſſible, where the Truth lies: 
Therefore pray, Sir, begin f-/# with the Natural ſtate of Mankind; but remember 
to do it like a Chriſtian, and one that believes that we are all deriv'd from one 


firſt Parent, and that we did not at firſt ſpring up out of the Earth like Muſh- 


rooms, or as the Men whom Ovid feigns to have been produc'd of the Dragons 
Teeth Cadmus is feign'd to have ſown, who, as ſoon as they ſprung out of the 
Earth, immediately fell a fighting and killing each other. 

F. I thank you, Sir, for your honeſt and kind Advice; and ſhall therefore in the 


firſt place ſuppoſe, that the Neceſſity as well as Being of all Civil Government 


proceeded from the Fall of Adam; ſince if that had not been, we had ſtill liv'd, 
as the Poets fancy Men did under the Golden Age, without any need of Kings 
or Commonwealths to make Laws againſt Oppreſſion, Theft, Adultery, Mur- 
der, and thoſe other Injuries which Men are now too apt in this lapſed corrupt 
State to commit againſt each other ; much leſs would there have been any need 
of Judges or Executioners, either to ſentence or puniſh Offenders; for if Man 
had continued as free from Sin as he was in Paradiſe, there could have been no 
need of a Supreme Coercive Power, ſince every Man would have perform'd his Du- 


ty towards God and his Neighbour without any puniſhment or conſtraint. So that 


all the Authority that can be ſuppos'd could have been then neceſlary for the 
good and happineſs of Mankind, would have been no more than Directive, as that 
of the Husband over his Wife; or Imperative, as that of Parents over their Chil- 
dren ; the former of which would not have been an Abſolute Coercive Power nei- 


ther, but rather ſuch a Power as his Underſtanding then had over the inferiour Fa- 


culties of his Soul, join'd with a voluntary Submiſſion of her Will to his; the Coercive 
Power of the Husband, and his more extenſive Rule over her, being conferr'd by 
God on Adam, and in him on all his Poſterity after the Fall, for the regulating and 
reſtraining the unreaſonable Deſires and Paſſions of the Woman, which then began 


to exert and ſhew themſelves in her: And as for paternal Authority, that would 


have been ſo far from being Coercive, that Children having no Inclination to diſ- 
order, either in their Wills, Appetites or Paſſions, there would have been ſo lit- 
tle need of Puniſhments, that they would not have required ſo much as Reproof 
or Correction; God having firſt planted the Laws of Nature or Reaſon in every 


Man's Breaſt free from rebellious Motions againſt it; ſo that Children then could 
have had no more to do, than to pay their Parents all that Gratitude, Duty and 
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Dialokue the Firſt. Sos 
Obedience which was due to thein as the ſubordinate - Cauſes of their Being; 


- which could only conſiſt in performing thoſe indifferent things, which they then 


would have had occaſion to command them; ſince Mankind being immortal, and 
inging forth 
4 5 N of attending and relieving their Parents, when ſick, old, 
or decrepid, and unable to keep themſelves ; and fo. likewiſe upon the ſame 
grounds all other Men would have been equal by Nature, in reſpect of any Civil 
Difference; for when there was no neceſſity of Men's Service, there would have 
been no Diſtinction between Maſter and Servant. RY 7 
But after the Fall the State of Mankind was altered, and Self love, and the 
Deſire of Self: preſervation, grew ſo ſtrong and exorbitant above all natural Equity, 
that the inordinate Paſſions of Men blinding their Reaſons, they began to think 
they had a Right not only to the Neceſſaries of Life, but to whatever their unruly 
Appetites deſired, or that they thought they could make themſelves Maſters of. 
To remedy which Inconveniencies, I ſuppoſe; the Fathers and Maſters of Fami- 
lies, and other Freemen (in whom alone then reſided that little Government that 
then was in the World) were forced, after ſome time, to agree upon one or more 


Mien, into whoſe hands they might reſign all their particular Powers, and to make 
Laws for the due governing and reſtraining thoſe diſorderly Appetites and Paſ- 


ſions, and alſo endowing them with a ſufficient Authority to put them in execu- 
tion. But which of the Governments now extant, or that have been formerly, 


were prior in Nature, I think cannot well be known ; whether it was a Monarchy, 


or an Ariſtocracy, conſiſting of all the Heads or Fathers of Families, or Freemen, 
is not material, ſince the S. S. are ſilent in it: But it being ſufficient to ſuppoſe, 
that it was at firſt begun by the Perſuaſion or Mediation of ſome one or more wiſe. 
and virtuous Perſons, and was conſented to by the whole Number, conſiſting of 
many Families, who were ſenſible of thoſe great Inconveniencies and Miſchiefs 
they lay under for want of Civil Government. But be it which way it will, tis 
moſt certain that it was principally intended by God for the Good and Preſervation of the 
Governed, and not for the Greatneſs or Advantage of the Perſon or Perſons appointed to 


govern ; ſince God deſigned all Civil Government for the reſtraining of Man's in- 


ordinate Paſſions and Luſts after the Fall, and procuring, by ſufficient Rewards 
and Puniſhments, that Peace and Happineſs, which could now no longer be ob- 
tained by Men'snatural Inclinations to that which was equitable and honeſt. And 
beſides, it is abſolutely impoſſible to ſuppoſe, that any great Number of People, 
not preſſed by the Invaſion of a powerful Enemy from abroad (which could not 
be ſuppoſed in this early Age of the World) would ever be brought to conſent to 
put themſelves under the abſolute Power of others, but for their own greater. 
Good and Preſervation, or to part with their natural Liberty, without advan- 
taging rhemſelves at all by the Change. : OO TD | 

M. Iwill not take upon me to aſſert after what manner Mankind would have 
been governed, in caſe our firſt Parents had continued in their primitive State of 


Innocency. But this much I think I may boldly affirm in oppoſition to what you 


have already ſaid, that Civil Government, after the Fall, was not alike in all the 
Fathers and Matters of Families; but that Adam alone was by God endued with 


it, as the great Father and Monarch of Mankind: So that not only Civil Power, R. F. 4, AA. 
in genere, but in ſpecie, (vix.) Monarchical, was immediately after the Creation 5. 234, 255. 


conferred by God upon him. And Adam was Monarch of the whole World, even 
before he had any Subjects. 


F. Sir, not to interrupt you, it ſeems ſomewhat hard to conceive how Adam 


could be a Father before he had Children, or a Monarch before he had Subjects. 


M. If you pleaſe to conſider it, you will find no Abſurdity at all in this Aſſer- 


tion. For though I confeſs there could be no actual Government without Sub- Ibid. 


jects, nor Fatherhood without Sons; yet by the Right of Nature it was due to 
Adam to be Governour of the World, when as yet he had neither Sons nor Sub- 
jects: So tho' not in Act, yet at leaſt in Habit, or in Potentia (as they ſay in the 
Schools) Adam was a King, and a Father, from his Creation, and even in the 
State of Innocency, he had been Governour over his Wife and Children. For the 
Integrity or Excellency of the Subject doth not take away the Order or Eminency 
of the Governour: For Eve was ſubject to Adam before he ſinned ; and the An- 


gels, who are of a moſt pure Nature, and cannot fin, are yet Subjects to God, and 


perform all his Commands. Which will ſerve to confute what vou ſay in dero- 
C : gation 


of it ſelf all Neceſſaries for Human Life, there could 
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gation of Civil Government, or Power, that it was introduc'd by Sin, or the Fall 
of Man. Government, I grant, as to coactive Power, was not till after Sin, be- 


cauſe Coaction fyppoſeth ſome Diſorder, which was not in the State of Innocency; 
but as for directive Government, the State of Humane Nature requires it; ſince 


Civil Society cannot be imagined without a Power of Government. For altho' 


as long as Men continued in the State of Innocency, they might not need the Di- 


rection of Adam in thoſe things that were neceſſarily. and morally to be done; yet 
things indifferent, that depended meerly on their Free-will, might well be directed 
by Adam's ſole Command. VVVVVFVP OR Rav 

. Pray, Sir, give me leave to ſettle this Point between us, before you pro- 
ceed farther; and I doubt not, when you better conſider what I ſay, you will 
not think we have any juſt Occaſion to differ. So far then you and I are agreed 
that even before the Fall Adam was ſuperior over his Wife and Children, and that 
they owed him not only Gratitude and Reſpect as a Parent, but alſo Obedience 
in all indifferent things: Yet T deny that this Power or Superiority of Adam over 
his Wife and Children was at all a Deſpotical or Civil Power, but meerly Oeco- 
nomical, for the Good and Convenience of Adam, and the well ordering and Pre- 
ſervation of his Family; which you will eaſily grant, if you pleaſe to conſider what 


are the eflential Differences of Civil Government from Oeconomical. Nov the 


eſſential Properties of Civil Government conſiſt in preſerving and defend ing the 
Subjects, both. in War and Peace, from foreign Enemies, and inteſtine Injuries, 
and Iavaſions of Men's Perſons or Properties, and in revenging and puniſhing all 
ſuch Tranſgreſſions by Death, or other Puniſhments, and conſequently in making 
Laws concerning Property, and for reſtraining all Robberies, Murders, and the 
like. Now, in the State of Innocency, there could be no need of any of theſe: 
eflential Functions of Civil Power: for your ſelf muſt grant, that Man was then 


not apt to ſin, and alſo immortal; ſo that all Laws about Peace or War, Puniſh- 


ments of Offences, publick Judgments concerning Meum and Tuum, and all Inju- 
ries, were abſolutely needleſs, and had never been in Nature, if Adam had not 
ſinned; and then how you can call this Authority, or Superiority (which I 
grant Adam had over his Wife and Children) Civil Power, I can by no means 


underſtand. | 
But I do utterly deny, that even after the Fall Adam was a Monarch, or Sole 


and Abſolnte Lord over the whole Earth, and all Creatures therein contained; and 


deſire you to give me ſuch plain Proofs of it, either from Reaſon or Scripture, that 
I need no more doubt of it, than your ſelf. | " 
M. I ſhall, firſt of all, give you an Argument drawn from the Reaſon of the 


thing; and in the next place, the Authority of Scripture, for my Opinion: And 


firſt, I think it is evident, that every Man that is born is ſo far from being free, 
that by his very Birth he becomes a Subject of him that begets him; and even 
Grotizs himſelf acknowledges, that Generatione Jus acquiritur in Liberos, And in- 
deed the Act of Begetting being that which makes a Man a Father, his Right of 
a Father over his Children can naturally ariſe from nothing elſe. And the ſame 


Author in another place hath theſe Words upon the Fourth Commandment : Pa- 


reutum nomine, qui naturales ſunt Magiſtratus, etiam alios Rectores par eſt intelligi, quo- 
rum authoritas Societatem humana contivet - And if Parents be natural Magiſtrates, 


Children muſt needs be born natural Subjects. So that not only Adam, but the 


ſucceeding Patriarchs had, by Right of Fatherhood, Regal Authority over their 
Children, as may appear by divers Teſtimonies out of Scripture ; and therefore 


it is very reaſonable, that all Fathers ſhould have a Power over the Lives of their 


Children, ſince it is to them that they owe their Life, Being and Education: And 


I think that even the Power, which God himſelf exerciſeth over Mankind, is by 


Right of Fatherhood. 8 


F. Before you come to Scripture, give me leave, in the firſt place, to examine 
your firſt Argument, which you deduced from the Law of Nature, or Reaſon: 
For I doubt, if you pleaſe better to conſider of it, you will find, that ſo light and 
tranſitory an Action, as that of Generation, cannot give any Man an abſolute 
Property and Dominion over the Perſon and Life of thoſe whom he begets ; fince 


few Men do principally intend the giving of a Being to another, ſo much as they do their own 


Pleaſure, in that Action. Nor do we owe our Lives, properly ſpeaking, to our 
Parents, but o (0d, who is the true and original Cauſe of our Being; tho” it is 
true he makes uſe of our Parents as phyſical, tho? not as moral Means or Inſtru- 
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Dialogue the Firſt. 11 
ments for chat end; ſince it doth not lie in their power to hinder the generating 
or Chi FO if they perform the Acts neceſſary thereunto. So that both the An- 
recedent and the Conſequent ate altogether falſe, viz. That: Parents. give, their 
Children Life and Being, and that therefore they have an abſolute Power over 

their Lives and Perſons : Which, if it were true, would give the Mother an equal 
Title to the Lives of the Children, 7 the Father; ſeeing they owe thein Lives 
as much to the one as the other: Which Power in the Mother J am ſure you will 
not admit of. But as for what you ſay concerning the Power of Fathers, ariſing 
from Education; tho, I confeſs, that is a much better Title than the other; yet 
doth it not follow, that, becauſe by reaſon of my Parents Care of me, before 1 
was able to help my, ſelf, T owe my Preſervation. and Well: being to them, that 
therefore they are to be perpetual and abſolute Lords over my Perſon and Life; 
fnce, by th is breeding me bp, they only performed that Duty and Truſt, which 
God had laid upon them, for the Good and Preſervation of Mankind, and which 
they could flot, without committing à Sin, either refuſe or decline ; and there- 
fore their Authority or Power over my Perſon, being only for my Well-being, can 
extend no farther than whilſt I am not of Years of Diſcretiog to underſtand the 
true Means of my own Good and Preſeryation : And tho? grant, that I am bound 
in. Gratitude to return this Care and Kindneſs by all Acts of Duty and Piety to- 
wards them, as long as I live; yet doth it not therefore follow, that they are 
Maſters of my Life, and of all that I haye ; ſince this. were to take away more 
Zhan they themſelves ever gave. And tho' I ſhould grant you, that even the 
Power, which God himſelf exerciſeth over Mankind, is by Right of Fatherhood 
or Creation; yet this Fatherhood is ſuch, as utterly excludes all Pretence of Title 7. J. G. 45. 
in earthly Parents: For he is our King, becauſe he is indeed the Maker of us all, ?. 69. 
which no natural Parents can pretend to be of their Children. But if you pleaſe 
more cloſely to confider your own Argument, you will find that it will quite 
deſtroy your Hypotheſis, For if all Fathers have an abſolute Power over their 
Children by Generation, then Adam could only have Power over his own Chil- 
dren which he begat, and none at all over his Grand- children; ſince their Fathers, 
by this Argument of Generation, ought to have had the ſame Power over their 
Children, Which Adam had over them, for the ſame Reaſon. So that this Mo- 
e Adam, as a Father, could extend no farther than one Genera- 
tion at the moſt. 1 / 
M. I ſhall not further urge this Argument of Generation, ſince I ſee you are 
not ſatisfied with it; but this much I think I can clearly prove from Scripture, 
that Adam was Lord over the Perſons and Lives of his Wife and Children; by 
virtue of that Command which God gave Eve, Gen 3. 16. Unto the Woman he ſaid, 
Twill greatly multiply Sorrow and thy Conception: In ſorrow thou ſhalt bring forth Chil- 
| 25 27 thy Defire. pl be to thy Husband, and he ſhall rule over thee. From which 
885 p E Fre en only an abſolute Power granted him by 
a i 1 1 5 welt 75 Poſterity that ſnould be born of her. For, in the 
"rin; r. 757 4 Ve een to yield an abſolute Subjection to her Huſ- 
Fr Cubis ak 7 mu over er as her Lord, from theſe Words, and thy Deſire ſhall 
over thee. And if bis Wit "why 1 e Margin) and he bl rule 
nol 3 F4 : 6 ol, 798 thus to be ſubject to him, then likewiſe by a Pa- g. p. P. . 31. 
e eee hook oe Children were to be fo too; it being a Maxim in the Law 
» 4s well as in the Civil Law, that Partus ſequitur ventrem : So that if 


the caſe of a Maſter of a She-/lave, not only the Perſon of the Woman, but all that 


= = to be abſolutely ſubje& to Adam, the Iſſue by her muſt be ſo too; as in 


are begotten of her, either by her Maſter or any other Man, are likewiſe his Ser- 
_ : otherwiſe the Children would be in a 5 condition than their Mother; 
and - uy no Superior but God, both his Wife and Children muſt have 
3 . WE to him. There is likewiſe another Rule in the Civil Law, Ib. 7. 32. 
hs 1 95 = 4 TIES of Nature too, Quicquid ex me & uxore mea naſcitur, in Poteſtate 
e n , t a this is true in ſome ſenſe in all Fathers whatſoever ; yet it was 

3 w _o WY degree, where the: Father had no Superior over him but 
Necho has 8 5 not. And farther, it ſeems apparent to me, from the very I. 5. 20, 21, 
Ade 2 20 us d in creating Mankind, that Adam's Wife and Children 
re * to him: For if Adam and Eve had been created at once, it 

N ve been known which of theſe two had the beſt Right to command, 

was to obey, F or Adams Strength, or Wit alone, would not have 
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wile as he, or at leaſt ſhe mph Have c000g i her ſelf To.; andif theſe two h 
diſter d and fonght, nought but hich of then 
„ Ä 
So when they had Children born between the , the Children cou d.have told as 
1 caſe they 14 ad. ditfer d 4 
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Ih. f. 22. could have Been in the World. Bur when God created o y an, and out 'Y 
6. 24+ of him one Woman was ma great De this; for. ng 'M 
1 Tim. 2. 12, other Creature was thus made at twice, but Man, Naw St; thew 460 1 
13. for Gods acting thus, whe the Woman ſhonld not teach, nor uſurp Alu- "8 

rhority over the Man, Oc. And mark toe Beaton ; Em Adant ua, 00.90 Mi 


6.25. in the Corinthians, fromthe Hiſtory of the, the fame Applile deduces.rwma ? 


1 Cor. 11. £4 is bt of the Woman, hut the Nimam of the Man; (that is, Eve was formed 2 
9. neither was the Mag greaumd for the Noman, but the Woman for the Man. So that you 1 
ſee here is Adam ffated in a degree of Superiority over his Wife before the Fall ; Us 
and immediately after it, God again renew'd Adam's Title, when, he told Eve.(as MW 
{.26, T have but now mention d) 7% Defire ſhall be ſubject to thy Husband, and he ſhall rule * 


Fl. had not diſorder d her Faculties, and render d her apt. and kara ne 
8 Husband, this Command need not have been given her; but ſhe would have 


4» „4 


1 


„ Power granted to Adam over Eve, was not regal nor deſpotical, but only in dle 


and the reſt obey, to avoid Confuſion, will appear, firſt, if vou conſider 

that this Subjection of Eve to Adam was not enjoin d till after the Fall, and 

is part of God's Judgments denounc'd againſt her, for tempting her Husband to wy 

eat the forbidden Fruit, and certainly included ſomewhat more than that Supe- ny 

% riority which he had over her by his Creation, or elſe God ſhould not have made 4 

it any part of the judgment denounc'd upon her. If this Submiſſion ſhe o. d to — 

her Hnsband before the Fall, had been of the ſame nature with that Subjection ſhe 

: was to be under after it; which yet I take to be neither ſervile nor abſolute, but 

Wy only a conjugal Obedience or Submiſſion of her Will to his, in all things relating 
My to the Government of the Family, and the Carriage of her ſelf; tho I do not de- 
LINE ny but the Husband may ſometimes reſtrain her by force, in caſe ſhe carries her. 
_ ſelf unchaſtly, or indiſcreetly, to the loſs of her Reputation, and Prejudice of his 
. Intereſt, when ſhe will not be directed, or advis'd by his Perſuaſion, or Com- 
7-2 mands, which before the Fall, when ſne was in a State of Innocency, there was. 
5 i no need of; ſince (as your ſelf grant) before the Fall ſhe knew what was her 


Duty, and performed it without any force or conſtraint, &c. And ee that 
2 5 Text, 


| _ which you have now-quoted out of 'Gereſts, Thy Defire ſhall be-[ ject] to 
* er, he ſhall rn is not fairly cited: For, as for the marginal 
Addition, vi. L ſaljett] to thy Husband, it is not warranted from the Hebjew 
Original, or Verſion of the LX X; che Hebreu having no more than 0 Defire 
fall be to thy Husband). which the LX X renders eocpoh, 47.6. the Converlion of In- 
clination of the Deſire, by which ſome Interpreters underſtan d fro more that Wb 
carnal Æppetite. So: likewiſe from the Words | 724 over thee] they like wiſe ob- 
ſerve, that Moſer makes uſe of the ſame Hebrew Word, when he makes mention of 
the Sun and Moon ruling the Day and Night, tho they do not do it by any Vio- 
tence; or corporeal Foroe: So likewiſe,” by this ruling of the Husband, is not co 
be underſtood any. abſolute, deſpotick Power, whereby he hath 2 Right to diſpoſe 
of the Perſon and Actions of his Wife in all things at his pleaſute'; but that ſhe 
may in many caſes refuſe, nay eontroul his Commands, and reſiſt his Actions; in f 


* ! 5 
, \ 


caſe. they prove unlawful, or deſtructive to her ſelf and Children. ba . 
But that this Argument of St. Paul, of the Husband's Superiority over his 
Wife; was not granted to Adam alone, but equally extends to all Husbands what- 
ſoever, appears from the very Text it fel; or otherwiſe St. Paul had argu d very 
impertinently of the Duty of all Wives: And if fo, it wilt follow that every one 
of Adam's Sons, as ſoon as he took a Wife, had the like Authority over her, as 
Adam had over their Mother: And if over their Wives, then, by your Maxims 
(of Parius ſequitur wentrem,” & quicquid ex me & uxore mea naſcitur, in poteſtate mea eſt) 
all the Sons of Adam muſt have had the ſame Power over their Children, as their 
Father had over them. So that the ſame Conſequence will Kill follow from theſe 
Places of Scripture, and alſo from your Civil Law Maxims, that either Adam had 
no Civil or Deſpotick Power over his Wife and Children; or elſe, if he had, that 
every one of his Sons, when married and ſeparated from his Father's Family, had 
the ſame, and conſequently there were as many Princes as diſtin& Maſters of Fa- 
milies; and then what would become of Adams Monarchy, I give you leave to judge. 
M. Imuſt beg your Pardon, if I am not latisfied with your Anſwer to my laſt 
Argument: For J am till of opinion, notwithſtanding: what you liave ſaid, that 
„ Eve was to yield an abſolute Subjection to her Husband, from that Place 
da lready cited, That her (viz. Eve's) Defire (i. e. Will) ſpouid be ſubje& to her Fuſs 
_ bard, &c. To which you anſwer, that this Subje&ion of Eve to Adam was not 
the ſame which Sons owe their Fathers, or Slaves to their Lords; and that Eve 
owed Adam not a filial, or ſervile, but a conjugal Subjection. For I would fain | 
know the difference, in the State of Nature, between one and the other: For B. P. P. . 27, 
if you pleaſe to compare that Place of Geneſis, I but now quoted, with that other 28 · 
where God gives Cain Power over Abel, his younger Brother; you will find them 
the ſame in Words, as alſo in Senfe. For in this God likewiſe tells Cain, That 
unto thee ſhall his Deſire be ſubjett, and thou ſhalt rule over him. And ſure God could Gen. 4. 7. 
not intend by theſe Words, that Alel ſhould yield a conjugal, but a filial Sub- 
jection to his elder Brother; and theſe Words are not capable of two Senſes, but 
muſt be underſtood alike in both Places (i. ei) That the Defire (which is a Fa- 
culty of the Soul, and that the moſt active too) was to be ſubject, and the Body, 
and all the Powers of it, were to be over- ruled by him; which is as full and 
abſolute a Subjection as can be expreſs d in Words. And whereas you ſay, that 
theſe Words were not ſpoken till after the Fall, and thence ſeem to infer, that 
Eve did not owe Adam ſo much as a conjugal Subjection before that; St. Pau! 
EY hath given you an Anſwer to that already; which it is: needleſs to' repeat; and 
4 al therefore, upon the whole matter, I think your Diſtin&ion of a conjugal Sub- 
;jection different from a filial or ſervile one, will Genify nothing 
4 doubt not, Sir, but I ſhall be able to make good this Dikinaion of a ſer- 
vile and a filial Obedience; and in order to it, ſhall reply to the Conſequence 
you have made, for Eve's abſolute Subje&ion to Adam, from the like Expreſſion 
uſed by God to Caix concerning his ruling over his Brother Abel, as is us'd here 
to Eve concerning her Subjection to her Husband and that becauſe the Subjection 
of Abel was abſolute, that therefore her Subjection muſt be ſo too · I muſt crave 
* Pardon if I deny you Aſſumption; for I think I am able to prove, that nei- 
Ter Abel, nor any other younger Brother, was, or is obliged, by virtue of this 
3 to eng an abſolute Obedience to his elder Brother, in thè State of Na- 
i or that he is therefore his Lord and Maſter. Nor can I ſee any Abſurdi- 
7, but that the ſame Words might be ſpoken to ſeveral Perſons, yet in different 
| : Senſes, 
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Senſes, Wich, according to the Nature of the Perſons to whom they were ſpoken, 
might have different Effects. As here theſe Words, when ſpoken to Eve, enjoin 
a conjugal Submiſſion of Eve's Will to Adam as her Husband; but whemſpoken 
to Abel, they may ſignifie a fraternal Submiſſion of Abels Will to Cain's, as the 
elder, and perhaps the wiſer of the two, but without giving any abſolute or 
deſposick Fower over either, eigen no foul wth i $13 bien 
M. I cannot be yet ſatisſied with your Reply; for methinks this is hut to 
trifle with God's Word, when he told Cain, thy Brother's deſire ſhall be ſubject 
to thee, that is, (/ay you) Thou ſbalt rule over him: auly as far as te thinks fit; or if 
thou haſt the knack to wheedle or perſuade him. Was not this a mighty Matter 
for God Almighty to appear to Cain about? An excellent and rational way to ap- 
peaſe his Wrath towards his Brother? Whereas God here plainly enjoineth a Subjec- 


; 3 210108. * 


tion from Abel to his elder Brother; and if ſo, by vertue of the: fame Words, à like 


Subjection of Eve to Adam; and then it will likewiſe follow, that as the Streains are 


of the ſame Nature with the Fountain; the Subjection of all her Poſterity will like- 


wiſe be included in hers, which I have ſufficiently proved already, had you not 
miſtaken the true Senſe of thoſe two Maxims I laid down. For firſt; if Parts 
ſequitur ventrem, and the Mother be a Subject, as Eve was, all her Poſterity mult 
be ſo to all Generations. And it Quicquid ex ne & uxore men naſcitur, in poteſtate 
mea eſt, be true, then Adam's Grand- children, and great Grand- children, deri- 
ving themſelves from him and Eve, muſt be likewiſe under Adam's Power. Nor can 
I ſee how his Sons, or Grand- children, by ſetting up ſeparate Families, could 
ever diſcharge themſelves from this abſolute Subjection to Adam, ſince they could 
never have quitted his Family without his Conſent; and when they did quit it, 
unleſs he pleaſed to manumit them, they, their Wives and Children were ſtill as 
much ſubject as they were before. Since I do not ſee, if they were once Subjects 
to him, how any thing but his expreſs Will and Conſent could ever diſcharge 
them from it. Nor was that Authority (which every one of theſe Sons of Adam 
might exerciſe over their Wives and Children, though they were not freed from 
the Power of their Father) any more inconſiſtent with that Subjection and Obe- 
dience they owed him, as their Prince, than in an abſolute Monarchy, the Power 
of Fathers and Husbands over their Wives and Children, as to the things rela- 
ting to the well- ordering and goverfiing their Families, is inconſiſtent with that 
ſupreme predominant Power whiih the Monarch hath over the Father himſelf, 
and all his Family; or than the Power of a Maſter of a Family, in the Ifle of 
Barbadoes, over his Slaves that are married, and have Children, is inconſiſtent 
with that Marital and Paternal Power which ſuch a Slave may exerciſe over his 
Wife and Children within his own Family, tho' ſtill ſubordinate to the Will of the 
Maſter, who may forbid any ſuch Slaves, or their Children to marry, but where 
he hath a mind they ſhould ; and may likewiſe hinder them from correcting er 
putting to Death their Wives and Children without his Conſent. Though ſuch 


Subjects in an abſolute Monarchy, or Slaves in 'a Plantation, cannot have, or 


F. 4. MM. 
7. 244. 
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enjoy any Property in Lands-or Goods but at the Monarch's, or Maſter's Will. 
And ſo likewiſe at firſt none of theſe Sons of Adam, though they ſet up diftin& 
Families from their Fathers, could enjoy, or encloſe any part of the Earth with- 
out his Grant or Aſſignment, to whom the whole was given by God before. 
It ſeems likewiſe to be a great Miſtake, when you at firſt affirmed, that all 
Civil Government was ordained by God, for the Benefit and Advantage of the Sub- 
jects, rather than the Governours, Whereas from the firſt and moſt Natural Go- 
vernment it appears, that Children, who were the Subjects, were ordained as 
much for the benefit and help of their Parents, who were the firſt Monarchs, as 
their Parents for them. From all which we may draw theſe Concluſions : 
Firſt, That from Gen. 3. v. 6. already cited, we have the Original Charter of 
Government, and the Fountain of all Civil Power derived from Adam as the 
Father of all Mankind. So that not only the Conſtitution of Power in general, 
but the ſpecial Limitation of it to one kind, (viz.) Monarchy, and the Determina- 
tion of it to the individual Perſon of Adam, are all Ordinances of God. Net- 
ther had Eve, or her Children, any Right to limit Adam's Power, or join them- 
ſelves with him in the Government. Now if this Supreme Power was ſettled, 
and founded by God himſelf in Fatherhood, how is it poſlible for the People to 
have any Right to alter, or diſpoſe of it otherwiſe ? it being God's Ordinance 


that this Supremacy ſhould be unlimited in Adam, and as large as any Ads of 
| N 118 
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So that he was not only a Father, but a King, and abſotute Lord F. P. O. 4. 
over his Family; à Son, a Subject, and a Servant, or Slave, beingone and the 
ſame thing at firſt ; the F ather having:Power to diſpoſe of or ſell his Children or 
Ser vants at his pleaſure: Anditho' perhaps he might deal too ſeverely or cruelly in 


his Will. 


ſo doing, yet there was none above him, except God, in the State of Nature, = 
who could call him to an account, much leſs reſiſt or-puniſh him for ſo doing. 
E You have, Sir, made a very long Speech upon the Monarchical Power of 
Adam, which you have made of ſo large an extent, that this imaginary Kingſhip muſt 
ſwallow up all the other more dear and tender Relations both of a Husband, and 
of a Father. So that were I not ſarisfied you were a very good natured Man 
and ſpoke more the Senſe of others than from your own natural Inclinations I 
ſhould-be apt to believe, that if you had ſufficient! Power, you would prove as 
great a Tyrant over your Wife, Children, and all that ſhould be under your 
Command, as ſuch Arbitrary Tenets would give you leave: But ſince, I hope, your 
Error lies rather in your Underſtanding, than in your Nature; T ſhall make bold 
to ſhew' you the Miſtakes you have committed in thoſe Principles you here la) 
down. I might firſt begin with the Place of Scripture you farther inſiſt u . 
for Eve abſolute Subjection to Adam from the like Expreſſion uſed by G8. to 
Cain concerning his ruling over his Brother Abel, as is us'd here to Eve: And 
though you are pleaſed to think my Expoſition of this Place ſo ridiculons, yet T 
doubt not but to be able to prove, when I come to ſpeak of this — | 
Divine Authority of elder Brothers over the younger, that this Place c 
be underſtood in any ſuch Senſe, according to the beſt Interpteration th So 
the Reaſon of the Subject, and the Senſe the beſt —— t uj * — 
allow: But I ſhall defer this *till we come to diſcourſe concernin Nabe 8 8 is 
of Adam in this Monarchical Power you ſuppoſe. Aud beter I ſhz 1 ont Ar 
preſent purſue that abſolute Power, which you ſuppoſe Adam to Mere bad — 
only over Eve, but all her Deſcendants. For indeed your Ar f E wg 
and conſequently all her Children's abſolute Subjection to Ada Ee 1 e 8, 
a very falſe Suppoſition. Since if the Subjection of Eve to Jian mid of all 
Wives to their Husbands is not ſervile or abſolute, neither can thar of the Chil- 
dren be fo ; fince, according to your own Simile, if the Streams are of the 
ſame Nature of the Fountain, they can never riſe higher than it : And th "A 
grant, Adam might in ſome caſes have put his Wife or Childre Death, f * 
enormous Crime againſt the Law of Nature; yet I allow hi . hy wm. p e 
2 Husband or Father, but ofily as a Lord or Maſter f ſr ebe oe 
having no Superior in the State of Nature, I gra of a ſeparate Family, who 
Prerogative, f. V endued by God mich chis 
88 0 _ « # — _ _ erz 5 of Mankind, leſt ſuch horrid 
5 o its prejudice, ſhould paſs unpuniſh'd. But that the Husb: 
or Father, doth not act thus in either bf theſe two Capaciti a, 

Firſt, Becauſe the Scripture tells us the Husb Derr J can eaſily prove. 
t ne re Cs 0 Wite are one Fleſh, Cen. 2. 24. 
Husband to put his Wie to Death, ue 9 e . hg MW 
comesno longer worthy of that render Affection he on; h -©....: 40 
ths alder, de, 40 à Ferber, oupht nos b deb ought to bear her. Then as to 
Being he hath been the cauſe of, and wh opts forced nog, Poem 
Sabltance, and on whom the hat ee phy principally made out of his own 
2 Years, until he finds ab e hay 55 8 ere 
mily ; or hath ſo laid wait againſt his Life, th 1 
not be ſafe; or elſe commi Mee eee 
of God and Nature, do 8 e e e 
When he ceaſes any longer to deſerve the ee = _ than Death ; in ſhorr, 

Yet this Authority holds no longer than wo 8 s SEE EN 
ther's Family, and ſo ſubje& to his Pow 8 ut the Son remains part of his Fa- 
why we do not read, that Adam took an 8 Fs take 50" be the reaten 
becauſe he was before freed from his P 4 We of Cain's murdering his Brother, 
certainly had been Adds Dur . Vers, © y ſetting up another Family, which 
riſdidtion ; Murder being 28 y to have done, had he been then under his Ju- 
the Puniſhment of it by” Death we g 2 before the Flood as after, though 
But I ſhall prove this point 0 pi not poſitively enjoin d by God till then. 
Children might enjoy, or encloſe ba articularly by and by, as alſo that Adam's 

> me part of the Earth without any Grant or 
Aſſent 


Gen. 9. 5. \ 
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Aſſent from Adam, to whom you ſuppoſe (though without any Proof as yet) nt 
the whole Earth was given by Gd. | 


Jo conclude; I doubt you miſtook me when you ſay, I at firſt affirmed, that 


all Civil Government was ordained by God, for the Benefit or Advantage of the 


De oblig. 
conſe. Prel. 


J. (. 19. 


Dig. to Tit. 
5. I. 16. 


Subjects, rather than that of the Governours; and therefore you undertake to 


ſhew me, that in the firſt and moſt natural Government, viz. that of a Family, 


Children, who are Subjects in the State of Nature, are ordained as much for the Benefit 


and Help of their Parents, who are their Princes or Maſters, as their Parents for them ; 


in which Aſſertion you fall into more than one Miſtake; for I do not aflert, that 
in Civil Government the Benefit or Advantage of the Subject is only to be con- 
ſidered : For I ſhall eaſily grant, that Princes may very well challenge a very 


great ſhare in the Honour and other Advantages that may be reap'd by their 


Government ; and yet for all that, when the Happineſs and Preſervation of the 
Subjects is incompatible with that of the Prince, the former is to be preterr'd;; 
and Biſhop Sanderſon is of this Opinion, when he tells us in his Lectures“ De 
Juramento, That the end of Civil Gevernment, and the Obedience that is due to it, is the 
Safety and Tranquility of Humane Society; and therefore the end is certainly to be 


preferred before the means, when they cannot both conſiſt together. But this 


is no Argument for the preferring the Benefit or Advantages of Parents before 
that of their Children, ſince Paternal is not Civil Government : Nor are Fathers 
abſolute Princes or Maſters over their Children, as you ſuppoſe ; and yet I think 
I may ſafely affirm, that even in this Paternal Government, though it be granted 
that Children are ordained fox the Benefit, or Help of their Parents; yet when 
their Happineſs and Preſervation is inconſiſtent with that of their Children, it 
may be a great doubt which is to be preferr'd, ſince God's chief Intention in Pa- 
rents was for the Preſervation and Propagation of Mankind ; and therefore I 
cannot ſee how it could ever be any part of the Paternal Power, for a Father to 
make his Child a Slave, or to ſell him to others at his pleaſure, as you ſuppoſe; 
this being no part or end of the Deſign or Daty to a Father. 1 
And whereas you lay to my charge my miſtaking the true Senſe of thoſe Civil 
Law Maxims you have quoted; I think I can eaſily prove, that the Miſtake lies 
on your ſide, and that you have miſapplied them, to make them ſerve your pur- 
poſe : for as to your firſt Maxim, Partus ſequitur Ventrem, from which you infer, 
that the Child ought to be of the ſame condition with the Mother, this Rule in 
your Civil Law relates only to Baſtards, and not Legitimate Children, who fol- 
low the condition of the Father according to your Digeſt : Qui ex uxore mea naſ- 
citur, filins mariti eſt habendus; ſo likewiſe in your Code, Cum legitimæ nuptiæ factæ 


Cod. Tit. 19. ſunt, patrem liberi ſequuntur, vulgo quæſitus matrem ſequitur. Nor is your ſecond 


L. 14. 
Dig. Tit. 5. 
L. 19. 


Maxim more true; for though I grant, according to your Roman Law, the Father 
might have abſolute Power over his Wife and Children; yet I cannot ſee how this 
word, naſcitur, can be extended beyond thoſe that are born of a Man and his Wife, 
and therefore can never concern Grand- children much leſs any more remote 


Deſcendants; and this very Law, that a Son or Daughter might be killed by 


2 Father, ſeem'd fo cruel and odious, even to the ancient Romans themſelves, that 


neither the Law of the twelve Tables, nor the- Julian Law of Adulteries, 
which were provided againſt Fathers, Sons, and Daughters, ever extended it to 
the Grand-father, Grand- ſon, or Grand- daughter by Interpretation; or Argument 
a caſu conſimili. Nor do theſe Words, in Poteſtate mea eſt, prove more than that 


all Children are born under the Power of their Parents, though whether they 


ſhallalways continue ſo long as they live, is not to be proved from this Maxim; nor 
if it were, doth that make it a Law of Nature. For I muſt needs obſerve this 
of divers of you Civilians, that whatever Maxim you find in your Civil Law 
Books, that will make for your Notions, you preſently adopt them for Laws 
of Nature, without ever enquiring by the ſtrict Rules of Reaſon, and the Good 
of Mankind, (by which alone any Law of Nature is to be tried) whether they 
are ſo or no. | | 

I ſhall not trouble my ſelf to confute thoſe falſe Concluſions you have brought 
from thoſe weak Premifles ; for if I have deſtroyed your Foundation, I think 
your Superſtructure cannot ſtand ; and therefore you muſt pardon me, if I can- 
not find this Original Charter of Government, and of all Civil Power, to be 


derived from Adam by any Argument that yet you have brought either from 


Scripture, 


_ 
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Scripture, or Reaſon; only give me leave to obſerve thus much upon what you 
have ſaid, That if not only the Conſtitution of Civil Power in general, but the ſpecial 
- Limitation of it to one kind, (viz.) Monarchy, be the Ordinance of God, I 
cannot ſee how any other Government but that can be lawfully fet up, or obey- 
E 1 ed by Men, ſince no Government can challenge- this Priviledge againſt Divine 
RE Inſtitution. res r 
M. Since this Hypotheſis doth not pleaſe you, I ſhall be glad if you can ſhew 
me any better Original, either of Adam's Paternal Power, or of Civil Govern- 
ment, than this that God gave Adam over Eve, who indeed was, as at the firſt E. P. P. g 36, 
Mr Subject, ſo the Repreſentative of all that followed; and it reaches not only to 
—_ All her Daughters in relation to their Husbands, but to all of them in relation 
3 to their Fathers, and to her Sons too, in relation to both their Father, and their 
eldeſt Brother after his Deceaſe, if no Body ſuperior to both of : 
: : lupe oth of them, and him 
interpoſed, and diverted, or rather over- ruled it. 2 294 MP 
For (1.) If a Priority of Being gave Adam a Power over his Wife, i TR 
much more ſo over his Children. an Dr ES him 
(2) If God's taking Eve out of Adam, the forming her of is Ribs 
without his Concurrence, did yet make her his Infelior, bs inden Tn 
much more ſo, which were derived from him, and by his Act. 
(3.) If the were formed for him, not he for her; and that was another rea- 
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In the mean time give me leave to tell you, that Eve's being the Repreſentative Ml 
of all Wives, did not put either herſelf or her Daughters into any abſolute Sub- 5 
jection either to Adam, or their Husbands; if it did, then could not this Sub- 
jection be likewiſe owing either to Adam, as the Patriarch, or Grandfather of 
the Family, or to his eldeſt Son after his Deceaſe ; ſince this would make every 
Wife in the ſtate of Nature, to have had two abſolute Lords, her Husband, and 
her Husband's Father, which is contrary to our Saviour's Rule, that no Man 
can ſerve two Maſters, that is, in the ſame kind of Service: And therefore it 
plainly makes out my diſtinction, that there is a great deal of difference between 
3 Conjugal Submiſſion of a Wife to her Husband, and a Servile Subje&ion of a 
Ele to his Lord, as alſo of that Obedience or Duty, which a Subject oweth 1 
his Sovereign; fince by your own Hypotheſis it neceſſarily follows, that either 1 
Cains Wife (for Example) was not to be ſubject to her Husband, or elſe muſt be 1 
free from all Subjection to her Father Adam : But as for any Submiſſion to Cain, 
as elder Brother after Adam's Deceaſe, I deſire to be excuſed medling with it, till 
we have diſpatch'd the Queſtion in hand. 170 11 i 
I come now to thoſe freſh Conſiderations you bring for this Monarchical Pow- 


commanded it? — ” | 18 5 
I grant indeed that from God's Creating Eve out of Adam, it did render her 
inferior to him, and alſo from God's expreſs Command, that ſhe was to be ſub- 


| ject to him in all Conjugal Duties; yet did neither of theſe render either her, or | ; 
0 her Children abſolute or perpetual Subjects, and Slaves to Adam. And that their 


1 being deriv'd from him, or by his Act, doth not at all alter the Caſe, I have al- 
1 ready proved. ; | 
As for the third, That if ſhe were formed for him, and not he for her, that 
this muſt be another reaſon which muſt extend to his Children too: Here the Aſ- 
12:18 ſumption is not only falſe, but the Conſequence too: For ſhe was not only form- 
. ed for him, but that they might be a mutual help to each other; and therefore the 
| Scripture tells us, A Man ſhall leave his Father and his Mother, and ſhall cleave unto his 
Wife, aud they two ſhall be one Fleſh; which Words (in my Opinion) are very far 
from proving any ſuch abſolute Subjection ; for no Man can ever tyrannize over his 
own Fleſh; and if ſuch an abſolute Subjection had been intended from Eve-to 
FI Adam, it had been more conſonant to Reaſon, for the Scripture to have enjoin'd 
vt her to have left her Fatherand Mother to cleave to her Husband. Whereas in- 
i deed there was no more meant by this Text, than that when a Man marries, he 
bh may. freely quit his Father's Family, and joining himſelf to his Wife, may ſet up 
| another of his own. But as for the Children that were begotten between them, 
tho' I grant they might be intended both for the Comfort and Afﬀiſtance of him, 
and her; yet I have already proved that the Parents are more chiefly intended 
for their Children's Propagation, and Preſervation, than the Children are for their 
Intereſt and Happineſs. _ ; 
Your fourth Conſideration is only a ſuppoſition of the Queſtion which is yet 
to be proved; that Eve was under an abſolute Subjection to Adam after the Fall. 
I have already proved this ſuppoſition not to be true; and therefore the conſe- 
quence, as to the Children, is falſe like wiſe. | 
Your fifth is rather an Interrogation than an Argument, whether Children 
1 ought not to be, and have not always been ſubje& to their Parents all over the 
_— | World? In anſwer to which, I grant that it is true, that they have ever been ſo, 
= tho not in your Senſe, For I hold this Subjection neither to be ſervile, or abſo- 
9 lute, not yet perpetual, as long as they live: But in reply to this limitation of 
„ the Power of Parents over their Children both in its extent and duration, you 
tell me, this is purely owing to the Civil Laws of Nations, and not to the Laws of Na- 


Gen, 2. 24. 
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i ture; and for a Proof of this, you produce God's own People the Fews for an 56-2 
Example, that the Power of the Father over his Son was not determined but 7] 


J 


Dialhgus ther Fir. 19 


b his Death. But yourſelf confeſſed, hat ie could nor exerciſe this Potter of Life and Vid. Seiden 


10iftrate”; the Circumſtances of which, if they be“ Jure Gen- 
Dy 1 i TI 2 for, | firſt; the F athe 2 could not WE e 
anton Son pur 10 Dearh, till he had accuſed: him before the Elders of the 
City, that is, the Judges who were eſtabliſh d in every Frecinct, ha, upon a ſo- 
lemn hearing, were to ſentence ſuch a rebellious Son tobe ſtoned to Death by all 
the People of the City: Where you may obſerve that the Father had no Power 
to put him to Death himſelf; and therefore acted in this caſe, as an Accuſer, or 
2: Witneſs, not as 2 Judge. N But if. you 1! believe Maimonides, one of the moſt 
Learned of the Jewiſh Rabbins, he Will tell you that by the Municipal Law of , %. l. 
the Jews,” this Power of the Father did ſearce extend beyond the thirteenth Year „in. 
of the Son's Age, after which the Son was reckon d adult, and emancipated from 
his Father's Power, and could not after that incur this Puniſhment of a ſtubborn 
and rebellious Son; and a Father who did bur ſtrike his Son after he was adult, in- 
currd Excommunication, for that he offended againſt the Law. And tho'I grant 
that the Nations you mention did exerciſe a Power of Life and Death over their 
Wives and Children, yet will not the Practice of ſome particular Nations, tho ne- 
ver ſo much civilizʒ d, amount to à Proof of a Law of Nature, which is only to 
be made out from evident Rules of right Reaſon, and the great end of this Law, 
the common good of Mankind; and eſpecially; when againſt, the Examples of thoſe 
Nations which you produce, I can likewiſe ſet thoſe of many more Nations, where 
this Cuſtom was not allowed, after once Civil Government was eſtabliſh'd. | 
And as for the Romans themſelves, amongſt whom the.greateſt Examples of this 
kind are to be found, they will not all of them amount to above three, or four, in 
fix or ſeven hundred Years ; and then, tho there might be very good cauſe for it, 
yet the People of Rome never ſo much eſteemed or loved ſuch Fathers after they 
had put their Sons to Death, as they did before, but counted them too ſevere and 
cruel: for ſo doing. And you may read in Valerius Maximus, and Seneca, that De Clem. 
they killed Erixion, à Roman Gentleman, for whipping his Son to Death like a 
Slave; ſo much did they abhor all ſuch Cruelty of Parents towards their Children. 
And afterwards,” when by the general Corruption of Manners amongſt the Romans, 
Fathers grew. more cruel to their Children, and often put them to Death without 
cauſe ; thoſe of your Faculty ſuꝑpoſe that ſome of the Roman Emperors (tho 
it is uncertain Who) took away this Power from Fathers, and made it (as it is 
now among us) Murder, for a Father to put his Son to Death; tho' others ſup- 
poſe (ſince there axe no particular Edicts to be found concerning this Matter) 
this Law to be changed by degrees, and to be. left off by common conſent of the 
Romans themſelves ;, for it ſeems dangerous to: grant to a private Perſon the Cog- 
niſance of any Crime, which, might belong to publick Authority; and they 
thought it betten oi ſtrengthen both the Paternal and Marital Power by other 
__ than putting to Death. And therefore Simplicius, upon Epiftetys's Enchiri- 
ion, ſays, that the Romans allowed Fathers this Power, becauſe they thought 
they might very well truſt their natural Affection to their Children, for the exerciſe 
of that Power of Selling them, or putting them to Death, which twas ſuppoſed 
they Would rarely uſe, unleſs. cympelled by extream Neceſſity, or unpardonable 
Crimes; and therefore if a Father; would put his Son to Death, he was to do it 
With his own Hands, that he might ſufier as well ag his Son; but when this tender 
Affection too failed, it was no Monder that the Reman Emperors did not think it 
for the common good of theix People to truſt Fathers with this Power any lon- 
ger, Which they had hitherto gxerciſed, not ſo. properly by right of Fatherhood, x 
as that of the Maſter of a Family, who governed his Servants and his Sons by a 


MEG anne er IT IT T7. Sent id 149 1 1 P 
o conclude, I cannot. bur. obſerve, how ſlyly you waye my obje&ion againſt 
the Divine Inſtitution of Monarchy; for 5 33 to 3 
all other Governments as unlawful, yet the conſequence will be the ſame upon 
2 Principles: For if it be a good Argument which ſome make. uſe of, for the 
$ n of the Church by Biſbops, becauſe that Government being ſuppoſed 
b them to haye been inſtituted, by the Apoſtles by Diyine Precept; therefore 
that no other Government but Epiſcopacy- can be lawful, or any true Church, I 
where that Goyernment is not in uſe : So the ſame Argument will likewiſe hold 
in Civil Governments, that all others muſt be unlawful, if Monarchy alone were 
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ordained by God, and that all other Forms whatſoever began from Re 
the Faicks of Men, „ e en eee ee e ee 
M. To anſwer what you have ſaid, in the firſt place, I cannot ſo ſlighitiy paſs 
over this Argument of the Law of Nations, by which I ſuppoſed the Pow 

of Fathers over the Perſons of theit Children is ſufficiently eſtabliſhed, and from 
whence alſo it appears that among the-Fews, as well as Romans, the Children were 
look d upon as part of the Subſtance of their Father, and conſequently that they 
had a perpetual right in their Perſons, as long as they lived; that the Roman had 
the Power of ſelling their Children three times, yourſelf do not deny; that the 
Jews alſo had it in uſe among them, appears firſt, by the Story of the Poor 
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Woman, the Widow of one of the Sons of the Prophets, who complained to 


Chaz. 4.1. Eliſha, in the ſecond of Kings, telling him that her Husband i dead, and the Creditor 
is come to take her two Sons to be Bondmen. And fo likewiſe in the New Peſtament, 
our Saviour in St. Matthew ſuppoſes it as a thing commonly practiſed in thoſe 
parts of the World where he lived. For in the Parable of the King, who would 
take account of his Servants, amongſt whom, one owed him Ten thouſand Talents: 


Mat. 18. 24, But foraſmuch as he had nothing to'pay, his Lord commanded him to be fold, and his Wife 


2 and Children, and all that he had, and payment to le made. Which was founded upon 
that Law amongſt the Jews, that Fathers might ſell their Children for Bond- ſer- 
vants, until the Lear of Jubilee, as appears by -Nehemiah, Chap. 5. where he re- 
lates the Complaint of thoſe poor Fews, who had been forced, for want, 20 
bring their Sons and their Daughters into Bondage : Neither was it in their Power to re- 
deem them, for other Men had their Lands, and their Vineyards. © e DU, 

And amongſt the Romans, this Power of ſettling their Children continued, till 
it was forbidden by the Emperor Juſtinian. And as for the Grecians, Plutarch in 
his Life of Solon relates, that till his time it was lawful amongſt the 4thenians, 
for Fathers to ſell their Children to pay their on Debts: And I ſuppoſe ic was 
upon this account, that Cymon, the Son of that great General. Miltiades, was kept 
in Priſon by the Athenians, till he had paid the Fine of Ten thouſand Talents, 
which his Father died indebted to the Commonwealth. And Philoſtratus in his 

Life of Apollonius T hyaneus relates, that it was common amongſt the Phrygians to 
ſell their own Sons. And to come to more Modern Times; a Son amongſt the 
Muſcovites may be ſold four times; but after the fourth Sale, the Father hath 
no longer a Right in him, as the Baron of Aberſtein tells us in his Relation of 
Myuſcovy ; and it is not only in uſe amongſt them, but alſo amongſt the Tartars, 
Eaſt-Indians, Chineſes, and the People of Japan, not only to ſell their Children 
themſelves, but alſo, that they are liable to be ſold by the Prince, or his Of- 
ficers, for their Father's Debts, or Offences: So that you ſee here is the conſent 
of moſt of the civiliz'd Nations in the World, who ſure in this follow the Dic- 
tates of Nature and Reaſon, in the exereiſe of a full and abſolute Propriety and 
Dominion, in, and over the Perſons of their Children; ſocthat if it be a receive 
Cuſtom or Law amongſt moſt Nations, it is alſo from Reaſon too, fuce the Latu 
Nations is only that which rectides its obligation from ibe conſent of many Nations, as Gromus 
well obſerves : And Ariftorlelays'it-down as one of the ſtrongeſt Proofs, when all 
Men agree in any thing: And Cicero tells us, That the conſent of moſt Nations 
is to be looked upon as a Law of Nature; and therefore theſe Cuſtoms are to 
be eſteemed as obligatory amongſt all civiliz d Nations, where the Municipal 
Laws of thoſe Countries have not feſtrained or altered this natural Power, and 
Intereſt, which Fathers had originally over the Perſons of their Children; 
But as for what you ſay, that according to my Principles, no other Govern- 
ment can be lawful beſides Monarchy, I ſhall give you the ſame anſwer, that ſome 
of the moſt Moderate of our Divines have given to thoſe, who would ake the 
like Objection againſt us of the Church of Exgland, that believe Epiſcopacy to 
be Jure Divino, viz. That God, for the neceſſity of ſome Eccleſiaſtical Order 
and Government in a Church, may permit, nay (perhaps) allow that Form of 
Government as lawful, which himſelf never inſtituted; nay, which perhaps wis 
unlawful to have been ſet-up in the Church at all: And ſo like wiſe in Civil Go- 
vernments, I will not deny, that thoſe Forms may be lawfully obeyed: as the 
' - Ordinance of God, which he never inſtituted ; but have wholly- proceeded 
from the Rebellions, or Inventions of Men. W ee 36449. SIT 
E I muſt confeſs, Sir, I cannot ſee how any Law of Nations can be ſuppoſed 

to lay any Obligation upon Mankind, different from the Law of Now 2 

| | Eaton, 
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8 Dialogue thei Firſt. 21 
_ Recon, or the revealed Law of God in Seipture. And, tho I confeſs ther 
—_ :;. ome diviſion amongſt Learned Men about this Matter; yet I think it 


- far more Rational to ſuppoſe, that there are but two Laws that can be 
R _ of Humane Actions, the Natural Law, and the Divine. And of this 
Opinion is the Learned: Gris himſelf, in the place you but now cited, where 
he ſays, he added the Words, mam Nations, becauſe. there can ſcarce be found 
any Natural Law, which is alſo wont to be called the Law of Nations, that is 
bbs to all Nations: Yea, that is.gften look d upon as a Law of Nations in 
one Country, which I. not ſo — — ſays he) we ſhall ſhew in its 
—_ ncerning Captivity, and Popimmmm.. 12 
| 2 — — C — of this, I will make bold to read to you in 
= Englif ſome part of what the excellent Puffendorf hath written upon this Sub- 
=E iect. in his Learned Work De Jure Natura & Gemium, Lib. 2. Cap. 3. which you S. 23. 
may here peruſe with me if you pleaſe. 1 er va 4 K 
5 © The Law of Nature, and the Law of Nations, is accounted by many, one 
. * and the ſame, which only differ by an extrinſick Denomination. And from 
. « -hence Hobbs, De Cive, c. 14. f. 4. divides the Law of Nature into the natural Law 
« of Men, and the natural Law of Commonwealths, which is commonly cal- 
died 7-4 Gentium: And then adds, that the Precepts of both are the ſame; but 
1 c becauſe;Commonwealths, when once inſtituted, do put on the Perſonal Proper- 
5 c ties of Men; that Law which ſpeaking of the Duty of particular Men, we 
* call natural, being applied to all Commonwealths or Nations, is called Jus 
= & Gentium, to which Opinion we doJikewiſe ſubſcribe; neither do we think there 
. * can be any other — or poſitive Law of Nations, which can have the 
2 « power of a Law properly ſo called, and which may oblige all Nations, as pro- 
* .ceeding from a Superior. But moſt of thoſe things, which amongſt the Ro- 
man Civil Lawyers, and others, are referred to the Law of Nations; as ſup- 
poſe, about the manner of acquiring of Contracts, and the like, do either be- 
< long to the Law of Nature, or elle to the Civil Laws of particular Nations, 
ks which. agree together for the moſt part in theſe things; yet from which no 
c new or diſtinct ſort of Law can be rightly conſtituted, becauſe thoſe Laws are 
common to Nations, not from any Agreement or mutual Obligation, but in 
rhat they do by accident agree, from the peculiar Will of the Law-givers in 
dach particular Commonwealth; from whence the ſame things may be changed 
by one People or Nation, without conſulting the reſt, and oftentimes are found to 
be ſo changed. And of this he here gives us ſeveral Examples of different Cuſ- 
toms amongſt Nations, in making War upon each other, according to diverſe 
Forms or tacit Agreements, whereby War may be managed with as little Cruelty 
as may be. But thus he proceeds; Theſe Cuſtoms, although they may ſeem to 
contain ſome Obligation, as ariſing from this ſort of tacit Agreement amongſt 
KY Nations 3 yet if any Prince ſhall wage A awful War, and neglect them, Or 
*::Thonld do quite contrary. to them, he would not be guilty of any Sin againſt 
* the Law of Nature“; but only of a piece of Roughneſs or Incivility, that he 
did not make War according to thoſe Rules of Honour, which are uled among 
them, by whom War is looked upon as a liberal Art. {And a little farther pro- 
ceeds thus: ] Amongſt the principal Heads of the voluntary Law of Nations, 
©-Grotizs reckons the Right of Ambaſſadors, where we alſo ſuppoſe, that by the 
every Law hof Nature, Ambaſſadors are inviolable even with the Enemy, as 
long as they appear Ambaſſadors, and not Spies, and do not contrive Plots 
againſt thoſe to whom they are ſent. And having ſbe um the neceſſity of Ambaſſadors 
an order to Peace, he thus goes on : But there are other Privileges attributed to Am- 
2 baſſadors, eſpecially co thoſe who. reſide in a place rather to fiſh out the Secrets 
of another State, than for Peace ſake; thoſe Privileges depend from the meer 
indulgence of that Prince to whom they are ſent, and ſo, if it ſeems good to 
0 him, may be denied them, without the violation of any Right, if he will like- 
wie ſuffer that his own: Ambaſladors ſhould be treated in a like manner.” 
AL 1 lee whether this Author tends, but do not underſtand what uſe you can 
make of it to your purpoſe. 1 | | 
. But I will quickly ſhew you, if you pleaſe to have a little Patience: And \\ 
therefore-to apply what I have now read to the Matter in hand; in the firſt place, it 
is apparent from this Author, that the Law or Cuſtom of Nations hath no Ob- 
ligation as ſuch, but only as it agreeth with the Law of Nature, and the Har. 
| * | : 
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of God; and what Laws of Nations are ſounded on the Law of Nature, can 


ledge of the Cuſtoms or Laws of all Nations; ſince who . is able to know them 
all? And therefore theſe Laws muſt be tried, either by the natural light of a 
Man's own Conſcience, or elſe by conſidering, whether this or that Practice of a Na- 
tion conduces to the honour or ſervice of God, or the common good and happineſs 
of Mankind, and ſo may be knon as well by the Unlearned as the Learned. Now l 
ſuppoſe you will not affirm, that this Law of the abſolute Property and Domi- 
nion of Fathers in and over, their Children, can be diſcovered: by either of theſe 


ther kill him or ſell him, or uſe him like a Brute; without any Contradiction or Re- 
ſiſtance. And as for the other, I think I have ſufficiently proved, that this abſolute 
i Power, which you aſſert of Fathers over their Children, doth not proceed from 
25 that great Law of Nature, viz. the common Good and Preſervation of Mankind, 
to which the Practice of it may prove very deſtructive ;-which, if proved, I think 
I may eaſily anſwer all that you have now ſaid about the particular Cuſtoms. of 


F 


M more than they are. þ 1 L184 v8 bn a 0 
„ e For, in the firſt place, as for thoſe you alledge out of Scripture, they do (as 1 
1 ſaid before) only regard the Municipal Laws of the eus. Thoſe of the Romans 
9 touching this matter did only concern that Commonwealth whilſt it was in being, 
ö N and no other Nations whatſoever. - And for this Opinion J have both Grotius and 


. | 1 after having ſet down the different Powers which Fathers may exerciſe over theit 
= Children, according to their different Ages, thus affirms: Whatſdever is beyond 
. * thele Powers, proceeds only from a voluntary Law, which is different in divers 
1 Places: So by the Law which God gave the Jeu, the Power of the Father 
* over his Son or Daughter, to diſſolve their Vows, was not perpetual, but only 
* endured as long as the Children were Parts of their Father's Family. +... 
And by the ſame Rule I may add, that Children were not reckoned as part of 
their Father's Goods, and to be ſold by him, or ſeized upon by Creditors for his 
Debts, any longer than they continued Members of their Father's Family, and con- 
ſequently were not ſeized upon as his Sons, but Servants. And I defy you to 
ſhew me an Example, where ever among the Jews, the Children, after they were 
adult, and parted from their Father's Houſe, were ſold or ſeized as Slaves for their 
Father's Debts. And as for the Remans, it is plain they acknowledged their Patria 
Poteſtas to be in uſe amongſt them neither by the Law" of Nature! or. Nations, but 
| only from their own Civil Law, as appears by this Title, almoſt at the very 
1 beginning of Juſtinian's Inſtitutions (which, as I ſuppoſe; you know better than) 
Inf. L. L. C. 2. Patria Poteſtas eſt Juris Ciuilis & Civium Romatorum proprin. The Fext follows in 
J. 9. theſe Words (as I remember) Jia Poteſtatis, quod in lileros hubemus,; proprium eft 
Civium Romanorum; nulli enim alii ſunt huminet, qui talem iu liberos habeant pdteſtatem, 

qualem nas habemus : And therefore they would not permit Strangers to exerciſe it 

over their Children within the City of Rume. And if the Power of the Father 

amongſt the Fews and Romans was not by the Law of Nature or Nations, 9 

more could it be ſo, tho? exerciſed amongſt never ſo many other Nations; ſince 

if it were one of the Laws or Precepts of. Nature, it could never have:been taken 

away or reſtrained by any Civil Law, no not by the expreſs Conſents of all Fathers. 

And as for your Inſtance of C mon amongſt the Atheniuus, it makes nothing to- this 

purpoſe; ſince, if I take it at the worſt, iti maketh no more, than that the Athe- 

nian Commoriwealth dealt very ungratefully and tyrannically with Miltiades and 

his Son; and it might be that they kept him Priſoner, as being Heir to his Fa- 

| ther's Principality in the Thracian Cherſouneſe, out of which they ſuppoſed he might 
W ther's Debts, where he hath Aſſets by Deſcent. oo nd open 
1 But for all your other Examples, unleſs they have a Reaſon in Nature to ſup- 
- + o_— port them, they will no more prove that by the Law of Nations Fathers ſhou!d 
$4 : have a Right of Life and Death, or of ſelling their Children, than if you ſhould 
5 | argue from the common Cuſtom amongſt the. Lacedemonians, the Aborigines in Haly, 
Lal. the Inhabitants of the Kingdom of Sophiris, as amongſt the Indians mentioned by 
| Qu. Curtius, and the Chineſes, and the Inhabitants of Formoſa at this Day; all 


which either did, or now do deſtroy their Children as ſoon as they are berge, 
5 e orth, 
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only be tried by ſome Rule, which certainly is not to be learnt from the Know- 


ways; or that a Man's Conſcience will tell him, that it is his Duty to let his Fa- 


Laws of divers Nations concerning this matter, tho your Inſtances were many 


Puffendorf of my ſide: For the former, in the beginning of the Chapter laſt quoted, 


pay the Debt; as the King with us doth often put an Heir in Priſon for his Fa- 


ples of d 
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. or elſe in the Womb before they are born, if they pleaſe ſo to do. And | 
= 3 Nations you have inſtinced in, and particularly the Maſco- 
2 ho can ſell their Children but four times, it is apparent it is only a Muni- 
Ho Law; for if the Property of the Father over the Sons Perſons were by them 
looked upon as perpetual, he might not only ſell him four times, but forty, if it were 

Able. And after all, I ſuppoſe you will not be ty'd to follow the Practice of 
the-Muſcovites in other Actions, as a Pattern for other more civilized Nations 

But on the other ſide, I have, againſt this Cuſtom of your Nations, the Exam- 

es of divers altogether as wiſe and civiliz d, who did not permit Fathers to 
exerciſe this abſolute Power over their Children; and therefore againſt yolit 
Example of the Jews I ſet that of the Egyptians; who did not permit Parents to 
heir Children to Death, nor yet to ſell them, unleſs in caſe of great neceſ- 
fity, and when they could not otherwiſe maintain them; and then ] grant it may 
be neceſſary. So likewiſe againſt your Roman Law, I ſet that of all the Greek Na- 
tions, none of whom permitted Fathers to * their Children to Death, except P!utarch. in 
the Spartans ;\ and that was only in one caſe, and that with the Jadgmenrt and Leuze. 
Conſent of the eldeſt Men of the Family, when their new born Infants were fo 
weak or ill ſhaped, as to be thought not worth the rearing- So likewiſe againſt 
your Examples of the antient Cauli, I ſet that of the Germans, a Nation altogether. 
as Wile and civilized as the other, to whom I could likewife add the antient Bri- 
tains, Spaniards, and divers others. And to the more modern Examples of the 
Eaſtern Nations, where this Cuſtom is permitted of ſelling or killing their Chil- 
dren, I ſhall oppoſe the Tzrks and modern Perfians, amongſt whom it is forbidden, 
as alſo amongſt all the Nations of Europe, who believe Chriſtianity : And if we 

o over to America, we ſhall find that they are there ſo indulgent to their Children, 

that no Fault whatſoever, tho” never ſo great, ſhall make them put them to Death. 
And to let you ſee that this is moſt ſuitable to Reaſon, the two greateſt Philoſo- 
phers amongſt the Greeks, Plato and Ariſtotle, have condemned it; the former in 
his Laws, where he expreſly forbids it, ſuppoſing that in no caſe whatever a Fa- 
ther ought to put off all Piety and Humanity towards his Son, and that a' Son 
ſhould be rather led by Nature, than driven by Force, to obey his Father; eſpe- 
cially ſince his Power is ſufficiently eſtabliſſied by the Law, and the appointing of 
publick Judges. And Ariſtotle, in his Morals to NMicomachius, lib. 8. cap. 12. ac- 
cuſes the Jus Patrium, then in uſe among the Perfrans, as tyrannical: And Grotins 
tells you, he produces theſe Examples of the Romans and Perſians, only that we 


put t 


might diſtinguiſh Civil Rights from Natural: From whence it appears, that the % p. Tro. 


putting of Children to death by Parents was look d upon as an odious thing a- diu, Rerum 
mongſt the wiſeſt of the Antients; and therefore neither the Lex Regia, nor the Fudiratarum 
Law of the XII Tables, nor the Julian Law de Adulteriir (all which left Fathers L. vi. & 
a Power over the Lives of their Sons and Daughters) yet would extend this Power 2 TY 
by Interpretation to the Grand-father towards his Grand-ſon or Grand- daughter. Liberorum. 

MM. Yet for all this, I think all the wiſeſt and moſt civilized Nations Were of 
my opinion, and it is from them that we ought to take this Law of Nations 

rather than the others; and therefore I think the Romans were a great deal wiſer 
and better People than the Greeks, and the antient Gauls than the Germans, Not 
does your Argument againſt this Power of Life and Death in Fathers by the Law 
of Nature ſeem cogent, that if it were ſo, it could never be taken away or 
reſtrained by any Civil Law ; fince this Argument will make as much againſt that 
Power of Life and Death, with which you inveſt your Fathers of Families in the 
State of Nature; ſince if they have it by the Law of Nature, it could no more 
= pi HE or taken away by Civil Laws, than any. paternal Power in the 

ike caſe. * | 

F. I pray, Sir, hold: If this Controverſy is to be decided by the Wiſdom and 

the Civility of Nations, we ſhall never have done: For in the firſt place, who 

ſhall judge of this Conſent of the moſt civilized People? and that no account is 

to be made of thoſe whom you call barbarous; for what Nation will acknow- 

ledge it ſelf to be ſo, or can arrogate ſo much to it ſelß as that it may require 
all others to conform themſelves to their Laws and Cuſtoms ; and that all Nations 

mult be barbarous that a& otherwiſe ? Antiently the Arrogance of the Greeks made 
them look upon al] other Nations as barbarous ; and then the'Romwms ſucceeded 

in this fooliſh Conceit of themſelves ; and at this day we People of Europe (who 

are but a few in compariſon of the reſt of the World) do ſuppoſe our ſelves to 
exceed 
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exceed all others in Knowledge. And yet on the other ſide there are divers Na- 


tions, who prefer themſelves far before us; and J have read that the Chineſes have 


a Saying, that the Europeans ſee with one Eye, themſelves with two, but that all 


the reſt of the World are ſtark blind; and yet this Nation maintains a Power of 


ſelling and expoſing their Children, which we Europeans abhor. Now pray tell 
me, if there is not ſome common Rule to be drawn from Reaſon, or the common 


= of Mankind, how ſhall we judge which is in the right? So that notwith- 


anding all that hath been ſaid on this Subject, I think I may ſafely conclude 
with the Judgment of the Learned Puffendorf, in Lib. 6. Cap. 2. where ſpeaking of 
the Paternal Power, he ſays thus : © But neither the ſame Power, as ſuch, ſeems 
* to extend it ſelf to that of Life and Death by reaſon of any fault, but only to a 
moderate Chaſtiſement. For ſince this Authority is employed about an Age 
te that 1s weak and tender, and in which ſuch incorrigible Crimes can hardly be 
« committed, which nothing but Life can expiate; it is much better that a 


_ © Father ſhould turn out of doors a Son, who doth wilfully refuſe through Obſti- 


ce nacy and Wickedneſs all due Correction. So that Abdication and Diſinheriting 


ce ſeems to be the utmoſt Puniſhment which can be inflicted by a Father on a 


< Son, conſidered as ſuch. S Ts 15 | 
M. I ſee it is to no purpoſe to ſpend longer time about this Queſtion; ſince 


© yourſelf have all along allowed, that the Father of a ſeparate Family in the State 


of Nature hath a Power to put his Wife or Children to Death, in caſe they have 
committed any heinous Sins or Offencey againſt the Laws of God or Nature. 
But you have not yet told me (and I doubt cannot) how Adam, or any other Maſ- 
ter of a Family, could be endued with this Power of Life and Death, unleſs it 
were granted him by God. ] 5 055 

F. I promiſe to give you full Satisfaction to this Queſtion by and by; but in 
the mean time, pray let me make it a little more plain to you, that this Power 
of Life and Death, which may be exerciſed by Maſters of ſeparate Families over 


their Wives and Children, in ſome caſes, is not by any Power they receive from 


God, as Husbands or Fathers, but only as Heads or Maſters of ſuch Families, 
may be proved by this Inſtance : Suppoſe a Maſter of a Family, independant on 
any other (as in the Indie) hath neither Wife nor Children; yet ſure he hath 
notwithſtanding the ſame Power of Life and Death over his Servants or Slaves, 
for ſuch great Offences as you have mentioned, in caſe there be no ſuperior Power 
over him to take cognizance of ſuch Crimes. And to make this yet plainer, ſuppoſe 
a married Man, having a Wife and Children, will live (together with them) in 
the Family of ſuch a Maſter as I have now deſcribed (yet not as a' Servant, but 
as an Inmate or Boarder) and whilſt he ſo continues, his Wife kills one of her 
Children, or one of his Sons, murders his Brother, who hath Right to puniſh 
this Offence, but the Maſter in whoſe Family he is an Inmate > And this fol- 
lows from your own Suppoſal : For if every ſeparate Family in the State of Na- 


ture be a diſtin& independent Government, then all thoſe that enter themſelves, 


as Members of ſuch a Family, muſt be ſubject to the Maſter or Governor of it. 
Nor do you reduce me into any Abſurdity by your Reply to my Argument, 
by urging, that if the Power of Lite and Death were originally in Fathers by the 
Law of Nature, it could never be reſtrain'd nor taken from them without their 
Conſent : That then this will make as much againſt the like Power of Maſters of 
Families; ſince I muſt grant, this is taken away by Civil Laws; and why may 
not the other? To this I reply, that you do not obſerve the ſtrength of theſe 
Words, Without their Conſent : For I ſuppoſe that no Power whatever can take this 
out of the hands of ſuch Fathers, cr Maſters of Families, in the State of Nature, 
without they aſſign it to the Supream Powers of the Commonwealth upon its firſt 
Inſtitution 3 whereas you make this Power to be obtainable by Force, by Con- 


- queſt, or Uſurpation, not only over thoſe that are not at their own diſpoſal, as 


Children and Servants, but over their Fathers and Maſters too, without their 
Conſents ; which 1s contrary to the Law of Nature and Reaſon. 

M. I ſee you take it for granted, that 1 will admit your Inſtance of the Power 
of Lite and Death to be in the Maſters of Families, and not as Fathers, in the 
State of Nature : But as'plain as you think it, ſince you queſtion the Power of 
Life and Death, which I ſuppoſe to be inherent in all Fathers; I know not why I 
may not with more Reaſon queſtion your allowing the like Power to Maſters of 


ſeparate Families, ſince there is no reaſon, in my Opinion, which you can ve 
I | or 
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ah power in vour Maſters of Familtes, which I cannot with like reaſon 
on aue d ec by Fathers and Husbands over their Waves and Chil- 
= i caſe they deſerve it. For if it be for the Good and Preſervation of Man- 
kind, that great and enormous Crimes, ſuch as Murder and Adultery, ſhould be 
1niſhed, and that with Death; who is more fit to inflict theſe Puniſhments, or 

— be ſuppoſed to judge more impartially of them than the Father or Huſ- 
band himſelf ſince he cannot put his Son or Wife to death, however they may 
deſerve it, without: very great reluctancq ſince he, as it were, thereby lops 
off a Limb from his own Body. Atid theretore I cannot fee any Reaſon hy 
ſuch a married Man as you deſeribe ſnouldg by coming under another Man's Roof 
only as an Inmate or Boarder, and not as a Slave (Which I grant would alter the 
Caſe) loſe that Power of Life and Death, which I fuppoſe he bath by the Laws 
of God and Nature over his Wife and Children, - unleſs he had actually given it up 
to the Maſter of that Family; with whom he came toi board. And therefore as 


| I do not deny, but that a. Maſter of a ſeparate Family hath Power of Life and 
Death, and alfo of making Peace and War. with other ſuch Maſters of Families, 


nay with Princes themſelves, if there ben occaſion, as we read in Geneſis, Ch. 14. 
that Abraham made War with. the four Kings who had taken Lor Priſoner. So 
likewiſe when Judah pronounced Sentence of Death againſt Thamar his Daugh- 


ter- itlaw, for playing the Harlot, Bring ber forth, ſays he, and let ber be burnt, 


Gen. 38. I oven this was not done by the Authority ot a Father alone (ſhe not 
being his own Daughter, and his Son being then dead) but as the Maſter of a 
ſeparate Family, who hath. (Lgrant) Power of Life and Death, as he is Lord over 
the Perſons of his Children, as Servants, and conſequently over their Wives alſo: 
For if he hath: Power over his Son, he hath certainſ the like over all that belong to 
him, as long as they continue Members of his Family, and that he hath not thought 
fir to manumit or ſet them free. But now deſire to know by what Right theſe Pa- 
triarchs could exerciſe all theſe Marks of Soveraignty, eſpecially this great Power of 
Life and Death, unleſs it were derived from God at firſt; ſince no Man hath any 
Power to diſpoſe qt his own Life at his pleaſure; and therefore ſure hath naturally 
no Power over, that of another Man's: So that not only this Power of the Pntriarobs, 
but alſo that of all Monarchs to this day, muſt be derived from this Divine 
Original. Oc et ein % e t love ray: 2051, 
F. Well then, I find you're forced to quit the Power of a Father, as ſuch, by 
Generation; ſince it plainly appears, that this Power of Life and Death, which 
you affirm a Husband or Father may exerciſe over their Wives or Children in the 
State of Nature; is not, quatenus à Father, but Lord and Maſter over them; 
which in the firſt; place I cannot allow to be true in relation to the Wife; nor 
that the Submiſſion of the Wite's Will to the Husband muſt imply a Power of Life 
and Death. over her: For if ſhe is not his Slave (as certainly ſhe'is not, for then 
a Man might ſell his Wife when he pleaſed) I cannot ſee how the herſelf could 


convey by force of the Contract (any ſuch;Power over her Lite, tho? I grant indeed, 


it ſhe happen to commit Murder upon one of her Children, or other Perſon of the 
Family, he may proceed againſt her as an Enemy, but not as a Subject; and if it 
be for Adultery it ſelf, I cannot ſee that the Husband can by the Law of Nature 
puniſh her with Death : For ſince that Crime doth really diflolve the Bond of Ma- 


trimony, Divorce, or putting her away, and deſerting the Child born in Adultery, 


was even among the Romans look d upon as a ſufficient Puniſhment: But as for the 
Power of Parents over their Children, I do not deny but that a F ather may have 
the like Power over his Children whilſt they are part of his Family, as over his 
Slaves or Servants, in caſe of ſuch great and enormous Crimes as you have already 


mentioned; but that this is not as a Father, but Mater of a Family, your {elf 


have already granted in your Inſtances of Abraham and Judah; tho' it you, will 
conſider the laſt a little better, you will find that Judah did not proceed thus 
againſt Thamar, as her Father or Maſter, but by ſome other Right: For if you 
pleaſe to look upon the Irth. Verſe of that Chapter of Gene/is; from whence you 
cite this Example, you will find that Thamar, after the Death of Onan her Huf- 
band, went with Fudah's leave, and dwelt in her own Father's Houſe, and ſhe 
was then a Member of his Family, and, conſequently. (according to your Hypo- 
theſis) not under Judah's Power, when ſhe was thus got with Child by him; and 
therefore not he, but her own-Father ought to have condemned her, if this Judg- 
ment had belonged to him as to the 1 of the Family. And therefore ſome 
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10 of the Rabbins with more reaſon ſuppoſe, that when Judah gave this Judgment 3 
1 againſt Thamar, he did not act either as a Father or Maſter of the Family; for he 7 
1 was then under the Power of the Canaanizes (ho certainly had ſome Civil Govern © 
- ment among them at that time) and therefore they ſuppoſe that he acted thus as . 
4 a Civil Judge, appointed by the Prince or ſupreme Magiſtrate of that Nation. 1 
1 But to defend the Inſtance I have given you of à Father of a Family loſing: his FE 
Mat! Power of Lite and Death, upon his becoming a Part or Member of another Fa- 3 
1 mily; you your ſelf have already yielded me as much as I can reaſonably deſire I 
| 1 for the defence of my Aſſertion, ſince you allow this Power of Life and Death to . 
14 Fathers, not as ſuch, but as Lords and Maſters over their Children, as over their 3 
Wt Slaves; and if fo, I deſire to know who can challenge this Power but the Maſter 4 
„ of the Family with whom he lives, unleſs you can ſuppoſe two diſtinct Heads or 3 
=. Maſters in the ſame Houſe ; and then they will not be one Family, but two; under 1 
1 different Heads, each of them {till retaining their diſtinct Rights. But you will 3 
ol 118 ſay, that this Boarder or Inmate is not a Servant or Slave to the Maſter with 1 
f | 1 |; wWhuhom he lives, and therefore hath not forfeited or given up his Right or Power 9 
1 of Life and Death over his own Children to him. It is no matter whether he did 
1 or not, ſince: by making himſelf a Member of the other's Family, he ceaſed to be 1 
. Mlaſter of his own, and conſequently mult loſe all the natural Rights or Prerogatives 
1 belonging to it, of which I grant this of Life and Death to be the chief: For if MY 
1 5 Families in the State of Nature are like ſo many diſtinct Commonwealths, indepen- 
1 dent upon each other; it will likewiſe follow, that the Heads of thoſe Families 
„ muſt be in all things neceſſary for the Good and Preſervation of the Family, like 
Tx ſo many diſtin& Civil Sovereigns, and conſequently muſt have a Power of Life 
$640 and Death, and alſo of making Laws, with Puniſhments annexed to them, in all 
1 Caſes where the Good and Peace of the Family require it. If therefore in a Civil 
1 State, or Monarchy, an abſolute Prince come into the Dominions or Territories of 
„ another, it is acknowledged by all Writers on this Subject, that ſuch a Prince loſes 
0 that Power of Life and Death which he had before, and cannot exerciſe it as long 
„ as he is in the other Prince's Dominions : So by the ſame reaſon, if Maſters of 5 
0 Families, in the State of Nature, are like ſo many Civil Sovereigns, it will follow, = 


that they muſt ceaſe to be ſach, when they become Members of another's Family, 2 
= unleſs you will fall into the Abſurdity of ſuppoſing two abſolute independent 1 
= Heads, or Maſters, in one and the ſame Houſe ; which, what a Confuſion it 
= would bring, I leave to your ſelf to judge. „ 
MM. I ſhall not much diſpute this Power of Life and Death with you, as belong- 
ing to Maſters of ſeparate Families: But pray ſnew me how they can exerciſe 


ö this Power over the Lives of thoſe that are under their juriſdiction, unleſs it were 
granted them by God, by virtue of that original Power given to Adam, not only as 

„ a Father, but Prince of his Poſterity. 211 1 : 
„ F. I do not doubt but I ſhall give you a ſatisfactory Anſwer to this important 


Demand, without ſuppoſing any extraordinary Divine Commiſſion from God to 
Adam : For as for your Inſtance of Abraham's making War, Leagues, or Cove- 
nants with other Princes, it is no more than what any Maſter of a ſeparate Fa- 
mily may do for his own and their defence; and what, if you or I were Maſters 
of a Family in the Indies, where there is no Power above us, we might do as well 
as Abraham; and all this without any other Commiſſion from God, than the great 
Right of Nature, Selt-preſervation, and the Well-performance of that Truſt which 
God hath put into our hands, of defending and providing for our ſelves and our 
Families ; ſince if God hath ordained the End, he hath likewiſe ordained all Means 
neceſſary thereunto : and therefore there is no ſuch great Myſtery in this as you 
ſuppoſe, Ie : | - 
2 If there were no more in it than a mere Right of Self-defence, for which I 
grant Retaliation or Revenge may be alſo neceſſary, you would have a great deal 


1 — of Reaſon on your ſide: But pray ſhew me how a Father, or Maſter of a Family, 
r can condemn either his Wife, Child, or Servant to Death, as a Puniſhment for 
. any enormous Crime, ſuch as I have mentioned (and you agreed to) without ſuch 
1 a Divine Commiſſion as I ſuppoſe Adam had; ſince I own Revenge or Retaliation 
2 "vs may be uſed by private Men in the State of Nature, by the Right of Self- defence, 
3 which I grant may be exerciſed between Equals. But ſince all Puniſhments, pro- 
13 perly taken, are the Acts of Superiors towards their Inferiors, I cannot conceive 
110) how any Father, or Maſter of a Family, can infli ſo great a * 0 
| | cat 


don any Member of it, unleſs he derived this Power immediately from 
e the Divine Charter committed by him to Adam, and from 
thence to be derived to all Maſters of Families, or Civil Sovereigns, who could 
never derive this Power from the joint Compacts or Conſent of F athers, or Maſ- 
ters of Families; ſince no Man could convey. that to another, which he had not 
himſelf. And I have already, I think, with 2 great deal of Truth aſſerted, 
that no Man hath Power over his own Life, to take it away when he pleaſes, 
and therefore cannot have it over another Man's; much leſs canconvey any ſuch 


| Right to others, except it were granted at firſt by God, in the manner J have 
= ſuppoſed, which I conceive may eaſily be made out by ſeveral Places in Genefis ; 
_ by which it plainly appears, that Adam, and after him Noah, were ſupernatu- 
. rally endued with this Divine Power. | 


F. Though I am ſatisfied that this Hypotheſis is extreamly abſurd ; ſince if 
it were ſo, only Chriſtign or Jeuiſbo Sovereigns, or Magiſtrates, who ackno w- 
ledge the Scriptures, could lay any claim to, or exerciſe this Divine Power; 
N whereas we tind it practiſed by all thoſe Nations, with whom the Memory of 
. Adam and Noah is quite loſt, and therefore muſt claim this Prerogative, not from 
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Z A any revealed, but natural Law of. God: Yer howeyer, ſince you think you have 
= ſuch clear Texts of, Scripture on your fide; I deſire you to produce them, tho”, 
b 3 ; if they ſhould make out what you ſay, they would only ſerve to confirm, by 
4 Divine Revelation, that Prerogative of Life and Death, which all Maſters of 
| Families, as well as Civil Sovereigns, enjoyed by the Law of Nature, before 
. ever the Bible was written. A 2 
* M. As for my own part, I am ſo well ſatisfied of this Supream Power of Lite 
. and Death granted at firſt by God to Adam, and after to Noah, that I cannot 
. ſee that without the Suppoſal of this, any Supream Power could lawfully be. exer- 
„ ciſed by Civil Sovereigns at this Day: And therefore I am of Mr. Selden's Opi- 
. nion, who in his moſt learned Treatiſe, De Jure Gentium apud Hebraos, maintains, 
4 with the Jeuib Rabbins, That the Law of Nature can never be plainly proved, 
. and made out by Reaſon, without a Tradition of its Precepts, as given by God 


to Adam, and thence conveyed to Noah, and his Poſterity : Which Divine Laws, 
or Commands, are called by the Jews, the Seven. Precepts of Noah, which 
* whatſocver People would. obſerve, they permitted them to live as Inhabitants 
= among them ; though they. did not embrace Circumciſion, or thoſe other Rites 
= and Ceremonies commanded by the Law of Maſes. Now amonglt theſe Precepts, 
that of inſtituting publick Judgments for Capital Crimes, is one of the firſt, in 
purſuance of that Command which God gave Noah immediately after the Flood 
Gen.yg. v.6. IA hoſoever ſheddeth Man's Blood, by Man ſhall his Blood be jhed ; for in the Image 
of God made he Man. By which Text almoſt all Commentators underſtand, that it is 
not any common Man, but the Perſon of the Civil Magiſtrate, or Sovereign, 
that 1s to be meant : Since it would be both impracticable, and alſo breed great 
Confuſion in Civil Societies, if by this Word Man, every common Perſon, not 
endued by God with this Supream Power of Life and Death, ſhould be under- 
ſtood ; and therefore I do ſuppoſe, with the moſt learned Fews, that\this Power 
was firſt exerciſed by vertue of that Divine Charter that was given of it by God 
to Adam, and then renewed again to Noah, by the Text above-mentioned. _ 
Now that Adam had, by Divine Grant, an abſolute Dominion over the whole F. p. O 
World, and all Creatures therein contained, will appear from Gen. 1. v. 27, 28. 211. 
(Here is the Bible, I deſire you would read it with me.) S God created Man in 
his own Image, in the Image of God created he him; Male and Female created he them : 
And God bleſſed them ; and God ſaid unto them, Be fruitful and multiply, and repleniſh 
the Earth, and ſubdue it; and have dominion over the Fiſh of the Sea, and over the Fowl 
of the Air, and over every living thing that moveth upon the Earth. By which Grant, 
or Donation, from God of ſubduing the Earth, and having dominion over the 
Creatures, Adam was made the general Lord of all things, with ſuch a particu- 
lar Propriety to himſelf, as did exclude his Children from having any ſhare in 
15 So that if Cin had his Fields for Corn, or Abel his Flocks, and Paſture for 
42 ee by Adam's Grant, or Aſſignation, none of his Children or 
3 nw n Property in Lands or Goods, without his particular 0 
F. You muſt pardon me Sir, if I cannot be of Opini, | 
5 your Opinion, that all the 
Precepts of the Law of Nature muſt depend upon no r Foundation, than 
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BipBtiotute a PorrtTica - 


a Tradition of the ſeven Precepts, ſuppoſed by the Jer; Rabbins to be given 
to Adam, and" Noah, and from them conveyed to all their Poſterity ; ſince we find 
not the leaſt mention of any ſuch Precepts in the Scripture, or in Foſep/hrs, Philo 
Judæus, or any other antient Writer, but only in the Talmud: Which, though it 
pretends to a great Antiquity in its Traditions, yet any judicious Man that will 
but peruſe it, may eaſily ſee the Falſhood, as well as Abſurdity of the pretend- 
ed Tradition of theſe Precepts; one of which is againſt eating the Members of 
any living Creature, which favours ſo ſtrongly of a Jeu Superſtition, that if 
that were a true Precept, or Law of Nature, no Man could eat a Diſh of Lamb- 


ſtones, or a Black-Pudding, without ſinning againſt the Law of Nature: And it 


is very improbable to ſuppoſe, that all Mankind, except Jews, Chriſtians, and 
Mahometans, ſhould be obliged to live or act by thoſe Laws or Precepts they never 
heard of. For if (as you your ſelf muſt grant) the Memory or Tradition of 
theſe Precepts be quite loſt amongſt all Nations, except che Jews, it is all one as 
if they had acted without any Law at all; and conſequently, if they have not ſome 
better grounds for their Obſervation of the Law of Nature, than theſe Precepts 
of Noah, I doubt whether (according to your Hypotheſis) all Civil Sovereigns, 


that do not own the Original of their Power of Life and Death to this Divine 


Charter granted to Adam, and Noah, are any better than Murtherers, ſince 
they take upon them to exerciſe this great Prerogative without any Divine Au- 
thority for ſo doing. But I hope to ſhew you, before we have concluded this 
Converſation, that not only the Power of Life and Death, but alſo other Laws 
of Nature, may eaſity be deduced, by Reaſon, to have been given by God to 
Mankind, by the ordinary Courſe of his Providence, without recurring to Di- 
vine Revelation; which can only oblige thoſe that have heard of it. Bur ſince 
you lay ſo much ſtreſs upon thoſe Texts of Scripture you have now cited, I 
pray give me leave to examine, whether they will bear that Senſe you put upon 
them. As for the firſt of thoſe Texts you quote, Maſoever ſbeddeth Mais Blood, 
by Man ſhall his Blood be ſhed, 8c. Suppoſe I ſhould take it in that ſenſe you put 


upon it, only to extend to Civil Sovereigns, or Magiſtrates, it will be ſo tar from 


proving a Power of Life and Death to have been granted by God to Adam, 
and from him conveyed to Noah, that this Place ſeems to imply the contrary ; 
for if it was a known Law before, that Murther was to be puniſhed with Death 
by a Father, or other Magiſtrate, to what purpoſe was this Command now 
given to Noah? Since if it were a Divine Law before the Flood, wherefore is it 
here repeated ? And therefore all Expoſitors agree, that this is the firſt Precept 
enjoining Murther to be puniſhed by the Civil Magiſtrate, which, before, any 
of the Kin of the Perſon ſlain might have executed; as appears by Gene/is 4.v. 14. 
when Cain ſaid unto the Lord, 7 ſhall be a Fugitive, and a Vagabond en the Earth; 
and it ſhall come to paſs, that every one that findeth me, ſhall ſlay me; which had been 
a needleſs fear, if none but Adam had a Power to take away his Life for the 
Murther of his Brother, as you ſuppoſe ; much leſs that God ſhonld have need- 
ed to have ſet a Mark upon him to keep him from being murthered by his 
Brethren, or other Relations. Nor will that other Place yon cite out of Genefis 
prove Adam's ſole Dominion over the Earth, and all the Things and Perſons 
therein contained: For if you pleaſe to conſider it, you will find, that it is fo 
far from proving your Opinion, that it ſpeaks the dire& contrary. Pray there- 
fore obſerve of whom Moſes ſpeaks in thar Place : Surely, not of Adam atone, 
when he ſays, Male and Female created he them ; and God bleſſed them, and ſaid unto 
them, Be fruitful and multiply, and repleniſh the Earth, and fſubdne it, and have Do- 
minion over the Fiſh of the Sea, and over the Fowl of the Air, and over every liwing 
thing that moveth upon the Earth From whence we may obſerve, firſt, That theſe 
Words being directed in the plural number, both to the Male and Female, were 
not intended to Adam alone; but by way of Anticipation, not only to himſelf, 
and Eve, (who was not then made) but likewiſe to their Poſterity (that is) all 


Mankind: Then that they ſhould Je fruitful, and multiply, and repleniſh the Earth, and 


ſubdue it, (that is, poſſeſs and enjoy it) and have Dominion, &C. over every living 
thing that modeth (in the Hebrew) creepeth upon the Face of the Earth. By which 
Words 1t appears, that not any Dominion over Mankind, but only over Brute- 
beaſts, that move or creep upon the Earth, is hereby conferred. And that 
this muſt be the true meaning of this Place, is plain, if you will but read the 
two next Verſes that follow. And Cod ſaid, Behold I have given you every Herb 


bearing 
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| 1h it upon the Fate of all the Earth; and every Tree, in which is the 
1 RR 7 ee 3. 40.y0u it ſhall le for Meat.» And to every Beaſt of the Earth, 
5 * very Foul of the Air, and to every thing that creepeth upon the Earth, wherein 
7 wn Lite / hade given every green Herb for- Meat ; and it was fo. Which Words 
42 certairty directed to the ſame Perſons as the former (that is) to all Mankind, 
by the ſame Argument as» that every green Herb is here granted for Meat to 
every Beaſt of the Earth, and every Fowl of the Air, c. that then was, or ever 
ſhall exiſt in Nature. S0 that this Text, which you have cited to prove this 
abſolute and ſole Dominion of Adam over the Earth, and all the Creatures there- 
in contained, is ſo far from proving any ſuch thing, that it ſeems to me to make 
out the direct contrary Doctrine, v2. that the Earth, and all- the Creatures 
therein; were not granted to Adam alone, as the ſole Lord and Maſter of them; 
but in common to himſelf, his Wife, and all his Poſterity, who had as good 4 
right to them, as he had himſelf. 8⁰ that I muſt tell you, if you intend to 
bring me over-to your Opinion, you muſt produce {ome better Proofs out of 
Scripture, or Reaſon, than thoſe made uſe of by Sir K. F. And therefore I deſire 
that you would give me ſome plainer Proofs for Adam's abſolute Power over his 
Wife, and all his Poſterity, than hitherto you have done; ſince I cannot ſee any 
Divine Charter granted by God in Scripture, of any abſolute Power, or Dominion, 
over their Lives or Perſons, /- | 2 
M. I ſhall, Sir, do my beſt Endeavour to give you all the Satisfaction I can 
poſſibly therein ; -theretore I defire you farther to take notice, that Mr. Set 
den, in his Mare Clauſ::m, from the ancient T radition of the Fewih Rabbis, 
has underſtood. this Text in Geneſis, to give Adam an abſolute Power over the 
Earth, and all things therein contained, excluſive to his Poſterity, as long as he 


ved, So that if Sir R. E and divers others, have erred in the ſenſe of this 


Place, I believe it is more than you or I can prove, ſince ſure they would not 
have put this ſenſe upon itz. without they had ſome good reaſon for it. 55 
But this mueh, I ſuppoſe, you will admit, that Adam was created by God, 


29 


; I. C. 4. 


and is in Scripture called the Son of God, as indeed he was; and if fo, let Lat. z. 27. 


your ſelf, or any other rational Man conſider, whether it be at all likely that 
God ſhould not endow this Son of his, the Father of Mankind, with ſo much 


Authority and Power as ſhould enable him to govern his own Family, and Chil- B. P. P. 
dren, as long as he lived, without depending upon them for their Conſent, and Sect. 32. 


chopping Logick with them, whether his Commands were reaſonable, or lawful 
or not 2 And if a Power of Lite and Death was neceſſary (as the Murther of 
Abel by Cain ſhews it was) whether Adam had no more ſhare in that Power, 
than any of his Children or Grand-children: Which is ſufficient to ſhew you the 
Abſurdity of your Tenets, that the Authority of Adam over his Poſterity was 
not abſolute in its Exerciſe, as well as perpetual in its Duration: And this, I 


think, you cannot but admit, becauſe you have already acknowledged this 


Power of Life and Death to proceed from, or to be gramtectby God to Adam; 
and fo conſequently mult have continued with him as long as he lived. 
F. Well, I perceive you find your Monarchy, or abſolute Dominion of Adam 


over Eve, and all her Poſterity, as allo over all the Creatures of the Earth, not 


to be proved from any of theſe places of Scripture you have brought for this 
extravagant Opinion; and therefore you now urge upon me my own conceſſion 
of this ſupream and abſolute Authority of Life and Death, which I do not deny 
but 4dam might have exerciſed in ſome caſes over his Wife and Children, as 
long as they continued part of his Family - But that he was not endued with 
this Prerogative as a Father, but as a Head or Maſter of his own Family, I 


think I have ſufficiently proved, and therefore need not repeat it. And indeed, 


your own Inſtance of the Murther of Alel by Cain, (which, for all we can find, paſt 
unpuniſhed by Adam) ſufficiently proves, That this Power of Life and Death 
over his Children or Grand-children, when once they were ſeparated from his Fa- 
mily, was not a neceſſary Prerogative of his Government; or cl{? that his Children, 
and Grand-children, when they have erected new Families of their own, had it 
as much from God as he; and that from the ſame Reaſon which you give, why 
God endowed Adam with it, viz. becauſe without ſuch a Power, they could not 
have been enabled to govern their Children and Families as long as they lived. 
do that Adam's being created by God, or called his Son, gave him not a jot 
more power over his Children, aud his Deſcendents, than what, as a Maſter, or 

Head 
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Head of a Family, he would have had by the Law of Nature however; and ir 
is all one in this Caſe, whether you ſuppoſe Mankind to have been created by 
God, or to have exiſted from all -Eternity, provided you hold the Being of a 
God, according to the Hypotheſis of the more Modern P/atoniſts, who though 
they held the Eternity of the World, yet likewiſe owned all things to be govern- 


ed by God's Providence: And therefore, if on this Suppoſition Mankind could 


not be well governed nor preſerved, without inflicting of Capital Puniſhments for 
great Crimes, and that they are. neceſſary for its Peace and Preſervation; it 
1s likewiſe as neceſſary, that there ſhould be ſome Judge appointed by God to 


inflict them, which in the State cf Nature can be only the Head, or Maſter of 
a Family; as after Civil Government is once inſtituted, it belongs to the Civil 


Sovereign or Commonwealth. And this I hope will ſerve to anſwer your Scru- 
ple, how Adam, or any other Maſter of a ſeparate Family, may very well be en- 
dued with this great Power of Life and Death by the Law of Nature, without 
ſuppoſing any Charter granted him for it by Divine Revelation; or elſe depend- 
ing upon his Children's conſent for his Exerciſe of it. 16:46 

But before I farther conſider, whether this Power of Adam, or of any other 
Father or Maſter, be perpetual or not, and extends any farther than his own 
Family, give me leave to examine, whether or no Children, when grown to years 
of Diſcretion, and even while they continue Members of their Father's Family, 
may not in ſome caſes chop Logick with him, (as you call it) and not only queſ- 
tion, but judge whether his Commands be reaſonable or lawtul, or not; or 
elle Abraham (for Example) muſt have ſacrificed to Idols, becauſe his Father bid 
him. Whereas Joſeph tells us, He rather choſe to quit his Country, and his Father's 
Houſe, than to fin againſt God. And therefore I think you cannot deny, bur if 
Husbands or Fathers command their Wives or Children to do any thing that 1s 
morally unlawful, or contrary to the Laws of God, or Nature, they may law- 
fully (nay are obliged) not to obey ſuch unlawful Commands. | 


M. I ſhall fo far agree with you, that if the thing commanded be apparently 


contrary to the Laws of God and Nature, that they are not obliged to obey 


their Commands; but they muſt be evidently, and apparently fo, before they 
thus take upon them to refuſe Obedience to them; otherwiſe I deny, that their 
Conſcience, however miſguided, ought to be any excuſe, or juſt ground of their 


Diſobedience. For if their Conſcience be truly grounded upon the Laws of God, 


or Nature, that will excuſe them; but if it be not, Conſcience without ſuch a 
Law can never do it. And yet this Non- performance of the unlawtul Commands 
of the Husband, or Father, may very well conſiſt without any Anarchy, or Diſ- 
order in the Family; ſince the Wife and Children muſt always yield him an 
active Obedience, in performing all his Commands, or elſe a paſſive one, in ſubmit- 
ting to whatever harſh Uſage,or Puniſhment, ſuch a Husband, or Father, ſhall pleaſe 
to exerciſe or inflict upon them for their Nonperformance of them, though never ſo 
unlawtul. But yet certainly in all poſſible and indifferent things, Children are bound 
to yield, not only a paſſive, but an active Obedience to their Father's Commands : 
For if his Children ſhould have a liberty to judge of his Commands, whether they 
arc reaſonable or not, what can enſue but Anarchy and Confuſion in all Families? 

F. Well, I am glad we are ſo far agreed, that a Wife and Children in the ſtate 


of Nature have liberty to judge of their Husband's and Father's Commands, 


whether they are lawful or not, and alſo to diſobey them when they are not ſo: 
And I think I may carry this a little farther, and affirm, that ſuch Wife and 
Children cught not to obey the Commands of ſuch a Husband, or Father, though 


they are not really contrary to ſuch Divine or Moral Laws, but only errone- 


ouſly ſuppoſed ſo by them; and therefore moſt Caſuiſts agree, that even an er- 
roneous Conſcience does oblige, as long as a Man lies under that miſtake. For St. 
Paul tells us, I hatſcever is uct of Faith, is Sin, Rom. 14. Nay farther, ſuch an 
erroneous Conſcience may excuſe a Man before God, if his ignorance was not 
wilful, but invincible, and not proceeding from his own fault; but of this no 
Man can judge bur God alone, and the Party whoſe Conſcience it is; and there- 
fore ſuch a Husband, or Father, can have no right or authority to compel their 
Wives and Children to perform ſuch Commands, becauſe the Will ought always 
to follow the Di&ates of the Underſtanding ; and therefore they ſhould not be 
forced to do that, which they judge contrary to God's Moral or Divine Law; 


ſince Conſcience may be inſtructed, but can never be forced. Neither will your ae 
£ | 0 
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. ve Obedience 1 vou 1 10 — 
Obedience 1 underſtand well — my you in hie Matter : For ative 
it is next doo to th e top for paſſive Obedi in 
is next d to that We call a Bull or Nonſenſe. A Aence, J think 
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And therefore, ſince you will needs have it, I do extend this Power of Reſiſtance, 
not only to Madneſs, or Drunkenneſs alone, but even to Anger, Luſt, or any other 
exorbitant Paſſion a Man can be ſubject to; and J do likewiſe give all the World a 
ower to judge when ſuch a Man is mad, or furiouſly paſſionate, as well as his 
Wike Servants, or Children, if in thoſe drunken, and mad fits, he goeth about 
to kill them, or any elſe. For I think in that Caſe, you will not deny, but any 
honeſt Neighbour may ſtep in, and bind him, or hold his Hands; and ſo may 
likewiſe the Wife or Children themſelves. As ſuppoſe, this Father, or Huſ- 
band, ſhould be ſo far tranſported with Paſſion, or Luſt, as to go about to kill 
his Wife, or raviſh his Daughter; I hope you will not deny, but they may law- 
fully reſiſt him, if they can neither run away, nor yet pacify him by ſubmiſſion, 
prayers, or tears; which I grant are much better Methods, if they may pre- 
vail: But what if they can neither get away, nor yet any of thoſe gentle Means 
you propoſe, can wotk-any:good upon him; what ſhall they do then? Can any 
one believe, that God hath appointed an innocent Wife, or Children, to be made 
a Sacrifice to the Madneſs, Drunkenneſs, Paſſion, or Luft of ſuch a Father, or 


Husband? And as for the Caſe you put, where the Husband or Wife ſhould 


charge each other with Madneſs, or drinking too much, who ſhould judge be- 
tween them? It is a meer Cavil ; for as long as they fall out, and only brangle, 
it is no matter whether there be any Judge or not. But if it proceeds to blows, 
and they are like to miſchief or kill each othef, no doubt but the Children or 
Neighbours may come in and part them; and may either hold, or ſhut up one, 
or both of them, till they are ſober. 1 endes 

M. Pray, Sir, let us leave this touchy Diſcourſe concerning Sel defence till 
anon, when we ſhall have occaſion to fall more naturally upon it. Suppoſe then 
I ſhould at preſent grant you, that a Wife or Children may (in caſe of ſuch ex- 
tremities as may happen to them by the Madneſs; or Drunkenneſs of the Hus- 
band, or Father) reſtrain, or reſiſt his violence, in caſe no other means can pre- 
vail; what is this to diſobeying his Commands, or reſiſting him when he is ſo- 


ber? Which certainly they have no right to do. But to come as near you as 


poſſibly I can, and to let you ſee I am not a Man of a domineering Temper; and 
who approve of unneceſſary Severities, or unnatural Rigours, either in Maſters 
of Families, Husbands, or Fathers; I grant that no Father, or Maſter of a Fa- 
mily, has any right to puniſh, or put toideath the meaneſt of his Slaves, much 
leſs his Children, without a ſufficient cauſe ; or that he may fell his Children, 
or otherwiſe tyrannize over them by cruel Uſage, or too ſevere Puniſhments, ſince 
they are not only part of his own Subſtance, and to whom by the order of the 
Creation he gave a Being; but was alſo (as you well obſerve) ordained by 
God for their happineſs, and preſervation, as they were alſo (as well as his 
Wite) for his conſtant help, comfort, and ſubſiſtence ; and therefore they were 
as much, or more, made for him, as he for them; as it is plain concerying the 
Wife from the Text in Genefis, when God ſaid, it is not good that the Man ſhould be 
alone, Iwill make him an Help meet for him, Gen. 2. 18. (viz.) the Woman; and there- 
fore, as her ſubjection to her Husband is perpetual, as long as ſhe lives, ſo like- 
wiſe is that of the Children, in whom he acquireth a Property by their Educa- 
tion for ſo many Years; which I look upon as a greater obligation than their 
Generation; and over both whom he muſt in the ſtate of Nature have an abſo- 
lute Power of Life and Death; which though I grant he may happen ſometimes 
to abuſe, yet I ſuppoſe no Perſon living hath any right in that ſtate to reſiſt him 
in the execution of it, much leſs to call him to an Account, or puniſh him for 
the Male-adminiſtration of his Power. And you have granted, that the Husband 
in the ſtate of Nature hath a Power of Life and Death over his Wife, if ſhe 
murthers her Children, or commits any other abominable Sin againſt Nature; 
and that then ſhe may be juſtly cut off from the Family, aud puniſhed as an 
Enemy to Mankind, and fo certainly may his Children too. But what need! 
ſay any more of this Subject, when you have not as yet anſwered my former Ar- 
guments, concerning the Abſoluteneſs, and Perpetuity of this Conjugal Subjec- 
tion, (and that which will likewiſe follow from it) the conſtant Service and Sub- 
jection of Wives and Children to their Fathers in the ſtate of Nature. 'There- 
fore pray, Sir, let us return again to that Head, and let me hear what you have 
to object againſt thoſe Reaſons I have brought for it. 
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Dialogue the Firſt. 
Sir, if 1 have not kept ſo cloſe to 3 Gre n I _—_ 
| ay thank your ſelf for it, who brought me oft from what 
have 2 ; . a on n by your Diſcourſe of Paſſive-Obedience and 
; 5 and I know not what ſtrange unintelligible Power ot Lite and Death, 
* God on Adam, as a Husband, and a Father. But firſt, give me leave 
that this Subjection of- the Wife is neither abſolute, nor irrevo- 
of which, I ſhall lay down theſe Principles. 1. That the Wife in 
when ſhe ſubmits herſelf to the Power of her Husband, does 
did before, or rather to enjoy more of the comforts of 


F. I beg your pardon, 


the State of Nature, 
it to live as happily as ſhe 


ie in a ſingle State. ] 
_— ee Jo SalC-proſerration. 3. Neither did ſhe make him the ſole and 


of the means that may conduce to theſe Ends: For if this were 
. never ſo cruelly, or ſeverely, ſhe could have no cauſe to cen- 
ſure him, or complain in the leaſt againſt him. 4. If ſhe has not ſo abſolutely 
ven up her Will to his, ſhe is ſtill Judge when ſhe is well uſed by him; or 
elſe ſo cruelly, that it is no longer to be endured. And therefore if ſuch a Huſ- 


band will not allow his Wife ſufficient Food and Raiment, and other Neceſſa- 


ries; or that he uſes her cruelly, by beating, or other Puniſhments, or hath en- 
deavoured to take away her Life; in all theſe caſes in the State of Nature, and 


where there is no Superior Power to complain, or appeal to, ſhe may certainly 


quit him; and I think ſhe is not bound to return, or cohabit with him again, un- 


til ſne is ſatisfied he is ſorry for his former cruel Treatment of her, and is re- 
ſolved to make amends for the future. But whether this Repentance be real or 
not, ſhe only gan be Judge, ſince ſhe can only judge of her own Happineſs, and 
the means of her Preſervation. And the end of Matrimony being tor their mu- 
tual happineſs, and help to each other; if he has broke his part of the Com- 

act, ſhe is then ſo far diſcharged from hers, and conſequently in the meer State 
of Nature (which is that we are now talking of) the 1 Matrimonii (as you 
Civilians term it) will be likewiſe diſſolved: So likewiſe if ſuch a Husband, for 
no juſt cauſe, or crime in the Wife, but only to be rid of her, ſhould endeavour 
to take away her Life; as ſuppoſe, to ſtrangle her in her Sleep, or the like, no 
doubt but ſhe may (notwithſtanding your Conijugal Subjection) reſiſt him by force, 
and ſave her Life, until ſhe can call in her Children, or Family, for her reſcue and 
aſſiſtance; who ſure may alſo, notwithſtanding this abſolute Deſpotick Power 
you place in their Father, or Maſter, reſcue her from his Rage and Malice, whe- 


ther he will or not: Nay they are bound to do it, unleſs they will be Acceſſaries 


to her Murther. 25 3 5 
M. Theſe are doubtful Caſes at beſt, and do very ſeldom happen; and a Huſ- 
band can ſcarce ever be ſuppoſed to be ſo wicked, as to hate, and deſtroy his own 


Fleſh; and therefore we need not make Laws on purpoſe for Caſes that ſo rarely 


happen. | | T7, 

F. Rarely happen! J ſee you are not very converſant at the Old Baily, nor at 
our Country Aſſizes; where if you pleaſe to come, you may often hear of Caſes 
of this nature; and I wonder you that are a Civilian, and have ſo many Matri- 


monial Cauſes in your Spiritual Courts, brought by Wives for Separation, prop- 


ter Savitiam, Oc. ſhould doubt whether Husbands do often uſe their Wives ſo ill, 
that it is not to be endured. But if the Wife have theſe Privileges, pray tell 
me, why the Children ſhall not have the ſame, according to your own Maxim 
of Parts ſequitur Ventrem, ſince the Subjection of Children muſt be according to 
your own Principles, of the ſame nature with that of the Mother; and then 
pray. what becomes of this abſolute and perpetual Subjection you talk of? _ 

A. Let hope you will not affirm, but that Children are under higher obliga- 
tions ot Duty and Obedience to their Father, than a Wife is to her Husband, 
with whom perhaps ſhe may in ſome Caſes be upon equal Terms ; but Children 
can never be ſo in reſpect of their Father, to whom they are always inferior, and 
ought to be abſolutely ſubject in the State of Nature, (that is) before Civil Laws 
have reſtrained Paternal Power. 

F. 1 thank you, Sir, for bringing me ſo naturally to the other Head I was 
coming to, and I agree with you in your other Maxim, of Quicquid ex me & ux- 
ore mea naſcitur In Poteſtate mea eſt, yet not in your Senſe : For if I ſhould grant, 
that the Father's Power over the Child commences from his Power over the 
Mother, by her becoming his Wife, and * herſelf, and conſequently all 

y | the 


2. That therefore ſhe did not renounce either her 
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the Hue that ſhould be begotten of her, to her Husband's Power; yet as I have 
prov'd already in caſe of the Wife, ſo I think I may affirm the ſame in that of the 
Children, that they are not deliver'd by God ſo abſolutely to the Father's Will, 
or Diſpoſal, as that they have no Right, when they attain to Years of diſcretion, 
to {eek their own Happineſs and Preſervatjon in another place, in cafe the Father 
uſes them as Slaves, or elſe goes about to' take away their Lives without any juſt 
cauſe; ſince when Children are at thoſe Years, I think they are by the Laws of 
Nature, ſufficient Judges of their own Happineſs, or Miſery, that is, whether 
they are well, or ill uſed; and whether their Lives are in danger, or not, by 
their Father's Cruelty. py „ bs Bet e 

For tho' I grant that Children, conſidered as ſuch, are always inferior to their Pa- 
rents; yet I mult likewiſe affirm, that in another reſpect, as they are Men, and 
make a part of that great aggregate Body of Mankind, they are in all Foints 
equal to them; that is, as* the Parents have a right to Life, Happineſs, and 
Selt-preſervation, ſo have they likewiſe ; and conſequently to all neceſſary means 
thereunto, ſuch as Food, Cloaths, Liberty, (I mean from being uſed as Slaves) 
which Principles, if true, will likewiſe ſerve for a farther Proof againſt that ab- 


- 


 _ ſolute Property, and Dominion, you ſuppoſed to be conferred on Adam over the 
Earth, and all things therein, excluſive to that of his Wife and Children. For 


B. P. P. 
c. 2. Sect. 9. 


if they had a Right to a Being and Self- preſervation, whether he would or not, 
ſo had they likewiſe to all the means neceſſary thereunto ; and he was not only. 


obliged to provide Food and Raiment for his Children, whilſt they were unable to 


do it for themſelves, but alſo when they grew up to years of diſcretion, they might 
take it without his Aſſignment, and this by virtue of that Grant in Genes J be- 
fore quoted; And God ſaid, Gen. 1. (viz. to the Man and the Woman, and in them 
to all Mankind, then in their Loins) Behold, I have given you every Herb bearing Seed, 
which is upon the face of the Earth, &c. Behold, to you it ſhall be for Meat. So that 
ſure you were too raſh, in affirming with Sir R. E that a Son, a Slave, and a Ser- 
vant, were all one at the firſt : For I hope I have proved, the Father doth not 
acquire any abſolute Property in the Perſon of the Son, either by his begetting 
him, or bringing him up; for then I grant, a Son and a Slave would be all one. 


But if you pleaſe better to conſider it, you will find, that Fathers were never 


ordained by God for perpetual Lords and Maſters over their Children, but rather 
as Tutots and Guardians, till they are of Years of diſcretion, and able to ſhift 
for themſelves; God having deſigned the Father to beget and bring up his Child, 


not for his own intereſt or advantage only, but rather for the Child's happineſs 


and preſervation, which by the Laws of God and Nature he is bound to pro- 
cure: For as it is the Son's Duty never to do any Action, that may make his Fa- 
ther repent his begetting, or bringing him up; ſo on the other ſide, the Father 
ought not to treat his Son ſo ſeverely, as to make him weary of his Family, 
much leſs of his Life. It is the Apoſtle's Precept, Epheſ. 6. 4. Parents provoke not 


your Children to wrath ; which certainly he knew they were apt to do, or elſe that 


Precept had been needleſs. Now pray tell me, if Adam had uſed one of his 
Sons (whom he loved worſe than the reſt) ſo cruelly, as to make him a Slave inſtead, 


of a Son, and when grown a Man, ſhould have put him to all the ſervile and hard 


Labour 1maginable,with ſcarce Victuals enough to live upon, or Cloaths to cover him; 
what muſt this Son have done? born all patiently? Or elſe do you think it had been 
a damnable Sin, if he had fled into the Land of Nod, to Cain his elder Brother? 
M. To anſwer your queſtion, I think in the firſt place it had; for I do not 


only take Cain to have been the firſt Murderer, but Rebel too: And in the next 


place this Queſtion is needleſs; for it can ſcarce be ſuppoſed, that ever Adam, or 
any Father can be ſo wicked and ill-natured, as to uſe a Son thus cruelly, with- 
out ſome juſt occaſion ; but if he had, I think he ought to have endured any thing 
from his Father, rather than have left him without his leave, ſince I cannot ſee 
how Children can ever ſet themſelves free from their Father's Power, whether 
they will or no. | 2 ; 
F. It that be the condition of Children, they are then, inſtead of Sons, as 
abſolute Slaves as any in Turkey, whenever their Father pleaſes. But yon have 
already granted, that Fathers ought not to uſe their Children like Slaves, nor to 
ſell them for ſuch to others; and tho' J have no great kindneſs for Cain, yet I 
know not what warrant yon have to call him Rebel: I am ſure neither the 
Scripture, nor Joſephis, mention his going to the Land of Ned, as an offence 
| | com- 


1 againſt his King and Father, Adam; but rather as a piece of Con 


in waters : [ . | . 
commit" Obedience to God's Sentence, who had made it part of his Curſe 


pliance or ws g 
os Mt A hall not mucli trouble my ſelf whether Cain was a Rebel or not; I only 
rell you what ſome Learned Men have thought of his quitting his Country 5 but 
as for other Children, tho I grant their F athers ought not to uſe them like Slaves, 

et if they ſhould happen to do ſo, IL think ſuch Children ought to bear it as a 
Jadgwent inflicted by God for their Sins, and ſhould not by any means ſet them- 


ſelves free; tho their Fathers uſe them never ſo ſeverely ; lince it is God's Wil 


they ſh e born, and continue under the Power of ſuch ſevere Fathers. 
„ 33 Sir; tell me: What if this Son had fallen into the power of à 
Stranger who would thus make a Slave of him, was he likewiſe bound to bear 
this as 2 Puniſhment from God for his Sins, and might he by no means ſet him- 
ſelf free? ſince this could not happen without God's permiſſive Providence at 
leaſt; and I think you will ſcarce prove it more in the Caſe of the Father, unleſs 
you will allow God to be the Author of Tyranny and Oppreffion 
M. I grant, that a Man that is made a Slave to a Stranger by force, without 
juſt cauſe given by him, may ſet himſelf free by what means he can; but I deny 


he hath the ſame Liberty in reſpect of his Father, ſince the Father's Power over 


him is from God; and ſo is not the Strangers: 


E. What Power of the Father do you mean ? that of making his Son a Slave; 
or of uſing him as a Father ought to uſe a Son ? The latter of theſe I very well 


7 


underſtand to be from God, but not the former: And if the Father hath no ſuch 


Power from God, I cannot ſee how it can be any Act of Difobedience in a Son 


to look to his own Liberty and Pteſetvation; fince Cruelty and Tyranny can 
never be Prerogatives of Paternal Power; as you your ſelf confeſs. os 
MM. I grant, indeed, a Father hath no ſuch Power from God to treat his Son 
thus cruelly ; but if he does, I ſay again, that God having ordained the Son to 
be abſolutely ſubje& to his Father, he mult endure it, let the conſequence of it 
be what it will: And I ſuppoſe you will not deny, but that in caſe of neceſlity, 
as when a Father hath not wherewithal to nouriſh and breed up his Children, he 


* 


may ſell or aſſign his Intereſt in them to any Perſon, who will undertake to pro- 
vide for their Nouriſhment and Education; and that the Children fo ſold, or 


aſſigned, do thereby become abſolute Servants to the Perſon to whom they were 


5 


thus aſſigned as long as they lived; and why this ſhould' be their Condition n 


reſpe& of a Stranger, and not ſo to their Father, I can ſee no reaſon, ſince thei 
Father would have been at as much trouble and charge for their Education as the 
Stranger. 1 e gebe 2 169 
F Iſo far go along with you, that in caſe of ſuch neceſſity as you mention, a 
Father may ſell or aſſign the preſent Intereſt in his Child to a Stranger: yet I can- 


not ſee any reaſon that this Sale, or Aſſignment, ſhould confer fo abſolute a Pro- 


perty in the Perſon of this Child, as that therefore he ſhould be a Slave to this 


Maſter, or Foſterer, as long as he lived: Since admitting that the Father, or 
other Perſon who takes upon him that Care, may perhaps juſtly claim a Right in 


the Service or Labour of the Child, to ſatisfy them for their trouble and charge 
in bringing him up; yet it doth not therefore follow, that this Service is due as 
long as the Child lives, but rather until ſuch time as they can make their Labour 
ſatisfy them for their charge and trouble in keeping him, which may very well be 
by that time the Child attains to twenty five Years of Age at fartheſt : And there 
are thoſe that have offered to breed up and maintain all the F oundlings and Baſtard 
Children in England, it they may be bound: to ſerve them until about that Age. 
So that I ſee no reaſon why a few Years of Education ſhould give any Man a Right 
over another's Perſon as long as he lived. . „ 
But if you urge, that the Child owed his Life to his Father, or Foſterer, ſince 
without his aſſiſlance he muſt have periſhed, and therefore the Service of the 
_ Child's whole Life is but little enough to recompence it : To this I anſwer, That 
the Parents are under an abſolute Obligation, by the Laws of God and Nature, to 
breed- up their Child, and they ſin, if they do not perform it as they ought ; the 


end of a Father being chiefly for the breeding up and prefervation' of the Child ; 


and therefore there is no reaſon he ſhould acquire ſuch a P in him, mer 
ae be quire ſuch a Property in him, merely 

2 he did his Duty: And the Puty of a Father being to better the Condition 

ot his Son, and not to make it worſe, I doubt whether an abſolute and perpetual 
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Servitude, or Death it ſelf, were the better bargain. And if this Right will not 


HW for the Father himſelf, much leſs will it for a, Foſterer, ſince he is likewiſe 
obliged by, the Laws of Nature and common Humanity, as well as by his Con- 
tract with the Father, to breed up this Child ſo aſſigned him; and not to let him 
periſh, if he be able to breed him up. Nor ought this Father's or Foſterer's tem- 
poral Advantage, which he may make of this Child, to be the principal end of his 
'Undettaking ; but the doing good to Mankind, and the Advantage he may reap 


thereby, is to be conſidered only as an Encouragement, and not as the only Motive 


to this Duty, ſince he is obliged to do the ſame thing, tho he were ſure the Child 
would either die or be taken away from him, before he could be with him half 
long enough to ſatisfy him for his Charge. ae 


Neither doth this Reaſon hold true, even according to the Scripture Rules of 
Gratitude, that a Man hath a Right to exact, of one to whom he hath done 2 
Courteſy, or beſtowed a Benefit, a Return as great as the Benefit beſtowed; | ſince 
this were not Beneficence, but meer Bartering or Exchange; and a Man who had 
his Life ſaved by another's aſſiſtance (ſuppoſe by pulling him out of the Water) 
mult be obliged by this Principle to ſubmit his Lite to his diſpoſal ever after. And 
therefore I deſire you would give me ſome. better Reaſons, why ſuch a Son ought 
to be ſo abſolutely ſubject to his Father's Power, as that it is not lawful for him, 
upon any account whatſoever, to free himſelf from it, le 
ſo cruelly or ſeverely. 


M. Well, Sir, ſince you defire it, I will give you the beſt Reaſons I ham 9 


God cannot permit ſo unreaſonable a Liberty as this would give to all Children, in 
caſe they ſhould make uſe of it whenever they thought fit; and therefore God 
hath ordained it thus, to take away all thoſe Pretences of Undutifulneſs and Diſ- 
obedience, which Children might make, ſhould they be permitted to be their own 
Judges, when they might quit their Father's Family without his leave; which Pre- 
tence of cruel Uſage they would be ſure to make uſe of, thereby to leave their 
Parents upon evefy {light occaſion, ſaying, that their Fathers were ſo cruel and 
ſevere, that there was no living with them any longer ; when indeed it was not 
fo, but on the contrary, no juſt Cauſe of Complaint againſt them, more than bare 
correcting them for their Faults : And ſo the Father might be bereft of ſome, nay 
all his Children, who ſhould be helpful and ſerviceable to him in his old Age, 
which would breed great Confuſion and Inconveniences in Families, eſpecially in 
the State of Nature ; as in the Caſe you have put concerning Adam's Sons, they 
being the only Servants he could have to make uſe of on all Occaſions. 

F. I deſire you in the firſt place to take notice, that I put this Caſe concerning 
Adam by way of Suppoſition only; not but that TI have a better Opinion of our 
firſt Parent (notwithſtanding his Fall) than to believe him ſo ill-natur'd, or that 


he was ever ſo cruel as to uſe his Children thus hardly. But in this depraved 


State of Nature ſuch unnatural Rigors and Cruelties in Fathers, as well as Diſo- 
bedience in Children, is but too frequent; which no Man needs to doubt of, that 
will but conſult the Cuſtom of divers Nations in Africa, and other Countries, at 


this day; where they ſell their Sons for Slaves, and exerciſe this Fatherly Power 


with the greateſt Tyranny and Rigor, uſing them as Slaves, or ſelling them to others 
for ſuch things as they want. And if you think it againſt the Law of Nature for 
ſuch Children, when they ſec themſelves ready to be ſold to work in the Mines in 
Peru, or Sugar-works at Barbadoes, to run away into another Country to avoid 
ſuch a Condition, which is as bad or worſe than Death, you may enjoy your 
own Opinion; but I am ſure you'll have but few Proſelytes, but ſuch as are of 
the like arbitrary Principles. And as for your Pretence, that if Children ſhould 
be allowed to judge when their Fathers treated them too ſeverely, or like Slaves, 
they would all run away; that is but a Subterfuge: For firſt, it is a neediels 
Caution, Children being, when young, not apt to leave their Parents who. have 
bred them up, upon whom they depend for their. Subſiſtence, and to whom, if 
they are treated like Children, they ſeldom fail to bear a natural Duty and Afﬀec- 
tion; and if well uſed, they will, when of Years.of Diſcretion, be likewiſe wit 
ling to ſtay with them, and look after them when ſick or old; not only fox Duty, 
but alſo for their own advantage, and in hopes of having a ſhare in what Goods 
or Eſtates they may leave behind them when they die. But if, when they.come 
to Years of diſcretion, they can better their condition by marrying, and leaving 
their Father's Family, their Parents are bound in conſcienc; to let them go; ſince 
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t. his Father uſe him never 
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3 to better the Condition of their Children, and not to make it 
0 wry 115515 that ſuch Children either take care of their Patents 
themſelves, or elſe hire others to do it for them, in cafe they want their Afﬀiſtance 
by reaſon of their old Age, Poverty, or Siekneſs. But if Children may not quit 
their Father's Families, tho they are never ſo hardly or ſeverely dealt with, the 
conſequence will be, that Fathers may keep theit Children as dlaves as long 28 
they live, 'tho' je were to u hundred Heure, d eie in) ken eben 4s others, ts be 
uſed worſe, if poſſible; the Abſuraity of which Aſlertions, and how contrary 
to the common Good of Mankind, I might leave to any indifferent Perſon to 
. I think, I may very well (according to the Learned Grotins) divide 
the Lives of Children into hee Periods of Ages. : T he fiſt is the Period of Infancy 
or imperfect Judgment, before the Child comes to be able to exeteiſe his Reaſon. 
The ſecond is the Period of perfect Judgment. or Diſcretion, yet whilſt the Child 
continues Kill part of his Father's E amily. The third 1s, after he hath left his 
Father's, and enter'd into another Family, or fets up a Family' himſelf. In the 


firſt Period, all the Actions of Children are under the abſolute Government of their 


parents: For ſince they have not the Uſe of Reaſon; nor are able to judge what 
is good or bad for themſelves, they could not grow up nor be preſery'd, unleſs 
their Parents judged for them what means beſt conduced to this end; yet this 


Power is {till to be directed to the principal End, vis. the Good and Preſervation. 


of the Child. In the ſecond Period, when they are of mature Judgment, yet con- 
tinue part of their Father's Family, they are ſtill under their Father's Command, 
and ought to be obedient to it in all Actions which tend to the Good of their 
Father's Family and Concerns. And in both theſe Ages I allow the Father has a 
Right to make his Children work, as well to enable them to get their own Living, 
as alſo to recompence himſelf tor the pains and care he has taken, and the charge 
he may have been at in their Education, and allo to eorrect them, in caſe they 
refuſe to work or obey his Commands. But in other Actions the Children have a 
Power of acting freely, yet ſtill with a reſpect of gratifying and pleaſing theit 
Parents, to whom they are obliged for their Being and Education; ſince without 
their care they could not have attain'd to that Age. But this Duty being not by 
force of any abſolute Subjection, but only of Piety, Gratitude and Obſervance 
it does not make void any Act, tho' done contrary to their Duty. The third and 
laſt Period is, when the Son, being of Years of diſcretion, either by Marriage of 
otherwiſe is ſeparated from his Father's Family: In which caſe he is in all Actions 
free, and at his own diſpoſal, tho* ill with reſpe& to thoſe Duties of Piety and 
Obſervance, which ſuch a Son muſt always owe his Father, the Cauſe thereof 
being perpetual. e . to 5 


* 
7 


M. I mult beg your pardon if I cannot come over to your Opinion, notwiths F. O. G. p. 22. 


ſtanding all you have ſaid in this long Diſcourſe ; ſince J cannot conceive how in 


any caſe Children can naturally have a Power or moral Faculty of doing what they 
will without their Parents Leave, ſinee they are always bound to ſtudy to pleaſe 
them: And tho", by the Laws of ſome Nations, Children when they attaiti te 
Years of Diſcretion have a Power and Liberty in many Actions; yet this Liberty 
is granted them by poſitive and humane Laws only, which are made by the Su- 
Pream Fatherly Power of Princes, who can regulate, limit, or aſſume the Authority 
of inferior Fathers, for the publick Benefit of the Commonwealth. So that natu- 
rally the Power of Parents over their Children never ceaſes by any Separations; 
i167, by the permiſſion of the tranſcendent Fatherly Power of the Supream Prinee, 
Children may be diſpens'd with or privileged in ſome caſes from Obedience ts 
lubordinate Patents. _ WS 2 ICED 7 3 


— 


. And J muſt beg your pardon, Sir, if I cannot alter my Opinion in this 


matter, for all that you have now ſaid, ſince you can give me no better Reaſons 
than what you-did at firſt: And tho' you ſay, you cannot conceive how Children 
can ever inany-eaſe have a Power or moral Faculty ef doing what they will with- 
out their Parents Leave, yet they may have ſuch Power in many caſes, whether 
you can conęeive it or no. For tho? I 


- 


cency include a full and perfect Dominion of Fathers, in the State of Nature, oyer 
the Perſons of their Children, and an abſolute Power over them in all caſes hat- 
loever, ſo that the Children ean have no Right to conſult their own Good or Pre- 
WES ſervation, 


ee e, o grant, that Children are always bound P. u. 
to ſtudy to pleaſe their Parents, yet doth not this Duty of Gratitude or Compla- 21. 
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ſervation, however it may be endangered by their Father's Paſſion or ill Nature 

Since a Wife is always obliged to this Duty of Complacency to her Husband; yet 

is not this ſo abſolute, but that in the State of Nature ſhe may quit his Family in 

thoſe Caſes I have already mentioned, and againſt which you had nothing to object. 

And I deny your Poſition, that Children, when they attain to Years of Diſcretion, 
derive that Power and Liberty they uſe in many Actions from poſitive Humane 

Laws only ; or that the Power which Parents naturally have over their Children 

can never ceaſe by. any Separation, but only by the permiſſion of the Father. 

For as for Bodin, and divers others that have written on this Subject, they do 

no more than follow others, who have aſſerted this abſolute Power of Fathers 

upon no better grounds than the Civil or Roman Municipal Laws, without ever 

troubling themſelves to look into the true Original of Paternal Authority or Filial 

Subje&ion, according to the Laws of Reaſon or Nature. And moſt Treatiſes cf 

| this Subject being commonly writ by Fathers, no wonder if they have been very 
| exact in ſetting forth their own Power over their Children, but have ſaid little or 

nothing of the Rights of Children in the State of Nature; and therefore I ſhall 

farther let you fee; that this Duty of Children, even of pleaſing or obeying their 

Parents, can only extend to ſuch things as they may reaſonably or lawfully com- 

mand. For ſuppoſe that Adam had commanded ſome of his Sons or Daughters 

never to marry, you cannot deny but this Command had been void (that being 

| the only means then appointed to propagate Mankind :) For when there then lay 

| | a higher Obligation upon them to increaſe and multiply than there is now, they 
might then certainly have choſen Wives for themſelves, when they were of Years 

of diſcretion, and capable of Marriage: 3 
And farther to ſhew you, that Children may in ſome Caſes ſeparate themſelves 
from their Father's Family and Subjection, without their Fathers Conſent, is ap- 
parent as to the Daughters, who if they were at firſt obliged by this Precept to . 
marry, might likewiſe do it whether he would or not, and were to be obedient ME 
to their Husbands when they were married, the Obedience which they before 5 
owed to their Father being now transferred to their Husband ; or elſe they muſt 
ſerve two Maſters, which is againſt our Saviour's Rule. By which it appears, 
that the Subjection of Daughters in the State of Nature is not perpetual : And to 
rove that Sons have a like Right to ſeparate from their Father's Family, let us 
wet" that Adam had been ſo cruel and unnatural as ſome Fathers are; that 
being only ſenſible of the Profit he received from his Sons Labours, he would 
never have permitted them to leave his Family, nor to enjoy any thing of their 
own, but would have kept them like Slaves as long as they lived : If you affirm, 
that he might have done ſo if he had pleaſed, and that the Sons had no lawful 


means to help themſelves, ſince he only was Judge whether ever he thought fit to Mi 
ſer them free or not ; you your felk have already granted the contrary, when you 
affirmed, that a Father had no Right to ſell his Child as a Slave; and then ſure MY 
he can have as little Right to uſe him ſo himſelf, 15 
But as for what you ſay againſt that natural Equality of Children to their 935 b 
Parents, conſidered as Men, you might eaſily have underſtood it, if your Thoughts MY l 
: were not {o wholly taken up with this tranſcendent imaginary Empire of Fathers MY | 
in the State of Nature, as if they were ſomewhat more than Men: For pray tel! 5 
me, are they not equal, who have the ſame Right from God to the ſame things? ̃ J 
For if Fathers have a Right to live and be preſerved, ſo likewiſe have the Chi- . a 
dren ; and if they have a Right to the End, they have likewiſe the ſame to the I R; 
Means neceſſary thereunto, ſuch as are Food, Raiment, Freedom from Slavery, SY bo 
&c. And if they are thus equal, they mult likewiſe, when they attain to Years : 
of diſcretion, be endued with a Power of judging for themſelves, concerning what MW 2 
things are neceſſary to their Happineſs and Preſervation, and what tends to their M 
Miſery or Deſtruction; and conſequently may very well judge whether their Fathers de. 
treat them kindly or cruelly: For if the Father in the State of Nature is the ſole 5 
Judge of the Means that conduce to his Son's Happineſs and Preſervation, with" bu 
| out his Conſent he may determine, that Poverty, Slavery, and Torment, ſhall be = of 
i fit Means, and conducing to this End, which is againſt Senſe and Reaſon. And r h 
; tho I grant, that Sons may ſometimes be miſtaken in the true Means that may Oe 
® | lead to theſe great Ends of Lite; yet doth not this take away their Right of 5 | fact 
| judging for themſelves, any more than it doth the ſame Right from their Father 
who as Men are alſo liable to the like Miſtakes. Neither did any Slave or Subject . 
N ever 4 


N 
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r gire up his Will ſo totally to his Maſter or Monarch, as abſolutely to renounce 


ever g 
or to the Means that may conduce 


all Right to Happineſs and Selt-preſervation, « 
thereunto. Bur I think we have ſufficiently debated this great Point of the natural 


Power of Fathers over their Children : And therefore 
Let us in the next place conſider, whether Children may not upon theſe Prin- 


ciples in ſome caſes make uſe alſo of Self- defence, even againſt their Fathers, if 
they cannot otherwiſe avoid certain Ruin and Deſtruction: Therefore I will firſt 
ask you what you think of this Caſe > A Son in the State of Nature being ſepa- 
rated from his Father's Family, and having Children ahd Houſe of his own, what 
ſhall he do in caſe his Father, by the evil Suggeſtions of a Stepmother or other 
wicked Perſons, be ſo far incenſed againſt his Son, as to ſend Men to burn his 
n 125 o his JOS deſtroy his Plantation ? | 
If the Son be abſolutely ſet free from his Father's Famil 
his conſent, I do not deny but that ſuch a Son may reſiſt t ole 8 
N to oo Dy and Fs Y amily, and may repel their Violence by force; but I 
o not allow the Son the ſame Power to reſiſt the ſon 2 
ſhould c ome PR dis to deſtroy him,” Perſon of the Father, if he 
F. Why ſo? Do you think a Father, by being ſo, ha re 
W 5 n and ruin his Family than a ee % hath any greater Right to 
No; but becauſe the Perſon of a Fath ht alv o 
= re as ſacred as his natural Prince ; = ifs e l "i 
8in : gain. 8 he might happen to kill him in the Scuffle, which would be a 
F. Well, ſuppoſe the worſt, wo Id thi 28 i | 
ſuffer himſelt, Wife, and innocent Ne N hey, Mp 
left to periſh by Hunger and Cold? St. Bt favs. That be th yy , ey have, and 
1 e worſe than an Infidel ; and, I think "4 would the Son bs if for 2 
ting s 8 : : 5 
wet 8 7 e he ſhould permit all his Family to be expoſed to cer- 
M. This Precept of St. Paul obli 75 3 
. 
is unlawful, as J take this Reſiſtance of the Perſon pn Fath 1 4 oy 
F. I grant indeed that a Father, acting as ſuch, is n aſs 5 
you he corrects his Son; but 1 ſuppoſe - will * hy ho in Lys N. 
be acts as a Father, but an Enemy, when h h about w 33 
WL fon to kill or ruin him; unleſs * 5 : e wor about without any juit Occa- 
== deſtroy can conſiſt together in 3 . 
. mg Subje& : Neither can 
the Father hath any Right to deal ch SO k eee 
_ _ 1:..- dly and violent! ; 
and his innocent Family. B „ ently towards his Son 
BE his own Life, and that of Wi and Chi 3 e e e ee 
re Dory > ildren, and all that he hath, to this ima- 
M. There ſeems to me t E 
which the Son muſt Nee e 1 or hi ies 8 3 
a N if he give up his Wife, Children 5 d Jug CIT ; and 
would ſcarce be a ſufficient ans 1 „ ill, it 
W The heed is "Shins 9 all the en he hath received from 
den e A I * atſoever can take off or obli- 
deal with you as a Father, but an 808 5 de whulſt acting thus, doth not 
ate and will bs xlwads his an do WH Yo can, x "ll Our anon, nnd you 
ſtill owe him Subjection. For 3 you can, and fo conſequently you will 
ot Nature too, and this moſt of all in the St 18 ＋ ly of the Civil Law, but tkar B. T. v. 4. 13. 
Laws had geſtrained the Paternal Powe tare of Nature, that is, before Civil : 
and laſtly from hs ES n 7 gp a ſanguinis nullo delicto dirimi poſſunt; 
Man can render Honour to him wh — een 
def Js om he goeth about to reſiſt, and ſo may alſo 
I confeſs you ha ap I 8 
S 
of Nature in thus reſiſting his Father, th T is ſo far from acting againſt the Law 
if he acted otherwiſe. But firſt to anſ « 1 think he would rather manſarels Is 
5 — or Education do N 8 n 11 
acrifice himſelf, his W. enefit, that a Man is obliged t 
h his Wite, and Children, and all that he hath, in return fb it. . 
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Firſt for Generation: I ſuppoſe you will not much inſiſt on that, ſince you muſt 
grant that a Father doth not act in that matter as a voluntary, but natural Agent; 
neither 1s it in his power to hinder the Child that he gets from being conceived or 
born; neither did he get him ſo much to propagate;his Species, as to gratify his 
own preſent natural Appetite. k oF: - 7 

Then for Education, which I grant is much the greater Obligation, ſince by 
the former I am only born an irrational helpleſs Creature, but by the other I am 
made a reaſonable Man, able to help and provide for my ſelf, and knowing my 
Duty to God and other Men ; yet even theſe Obligations are not i: Terje to 


0 


make me ſacrifice my {elf and all that J have to his Fury or Humour. I grant in- 


deed, that if it were to ſave a kind Father's Life, a Son may be obliged to venture, 
nay lay down his Life to perform it; but I deny, that even for ſuch a Father he 
hath a Right to give up the Lives of others, which are not at his diſpoſal (as 
thoſe of his Wife and Children are not) in this caſe. For this were not only to 
return more than was firſt given, but alſo to pay Debts with that which is not 


my own ; and to give up their Lives, and let my Father take them away, is all 


one, if I can hinder it: Qui non prohiber, facit. Then as for the Relation of a Fa- 
ther, which you ſay no Fault of his can obliterate or deſtroy, you muſt grant that 
it may be ſuſpended for a time: As, when a Man binds or reſiſts his mad or 
drunken Father, who would kill him or his Wife or Children, he doth not do it 
to the Father, but to the mad Man or Drunkard ; and ſo likewiſe in this caſe, he 
doth not reſiſt his Father, but a furious unreaſonable Creature, who is ſo far from 
behaving himſelf as becomes a Father, that he doth not a& like a Man. Nor 
doth your Maxim hold true in all Caſes, and therefore is no Law of Nature; for 
Jura ſanguinis aliquo deliffo dirimi poſſunt, or elſe a Father could never put his Son 


to death for any Crime whatever, which you have affirmed he may: But certainly 


when he acts thus, it is not as a Father, nor doth he deſtroy him as a Son, but an 
Enemy or Malefactor. 7; k 

Now I deſire you or any indifferent Man to conſider, ſince the common Good 
of Mankind is the Sum of all the Laws of Nature, and the great Rule by which 
they are to be tried, which Rule is to be preferred, and conduces more thereunto, 
when they cannot conſiſt at once or together : That a Father, who by your own 
confeſſion comes to do an unlawtul wicked Action, viz. to ruin and deſtroy his 
Son, with his Wife and Children, ſhould be reſiſted, and conſequently one Man's 
Life put in hazard; than that many innocent Perſons ſhould be ruined, and per- 


haps ſtarved to death for want of Food and Shelter. And as for the fifth Com- 


mandment, that extends no more to the Father than to the Mother; tho' you are 
leaſed to leave her out, becauſe it makes againſt your Opinion : And therefore 
if by honour is meant, Thou ſhalt not reſiſt ; then no Man ſhould reſiſt his Mother 
any more than his Father, it ſhe went about to kill him; and yet not the Mother, 
but the Father, is by your Hypotheſis the natural Monarch, that hath this Power 
of Life and Death over the Son. But let us purſue this Point no farther ; if you 
will not be convinced, I cannot help it. - oy 
But pray tell me now, what a Son mult do, if his Father, tranſported by Fury 
and Malice, ſhould go about to kill him with a Sword or other W capon, and that 
he hath no other way left to ſave his Lite, neither by Intreaty nor Flight (which 1 


grant ought to be done if poſſible) whether he may reſiſt his Father with what 


next comes to hand, or ſuffer himſelf to be killed ? | | 
M. I am much better ſatisfied in this caſe than in the other, that he ought 
rather to let his Father take away his Life than reſiſt him, ſince here is but one 
Life to be loſt; whereas, I confeſs, the other Caſe was harder, becauſe there 
were more Lives concerned than the Son's ; and J am of this opinion partly for 
the ſame Reaſons as before, and partly becauſe *tis more ſuitable both c Reaſon 
and the Law of Nature, as alſo to Holy Scripture, Precepts and Examples: For 
if St. Peter command Servants to be ſubjeft to their Maſters, &c. not only to the 
Good and Gentle, but alſo to the Froward; and if Servants, much more Sons, who 
owe their Fathers a higher Duty and Obedience than Servants can owe their Maſ- 
ters; and Jſaac was ſo far convinced that his Father Abraham had Power over his 
Life, that tho' he was a luſty young Man, and could carry Wood enough to conſume 
a Burnt- offering, yet do we not find that he offered in the leaſt to reſiſt his Father, 
when he was about to bind him to be ſacrificed : For he very well knew, that his 


Father could not be reſiſted without endangering his Life, if not taking it away 
e 
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in the Scuffle- And ſure yu will grant, that a Son ought rather of the two to [et 
his Father kill him, than he take away his Life, by whoſe means he received his 
own; efpecially ſince Abrahaih was the Malter of a great F amily, and in whoſe 
Life and Well-being not only his Mother; but all the Family, had an Intereſt, as 
neeeſſary” for their Well-being and Hoppites. Nor cn T think, thar 2brahan 
world have ſo readily aſſented to God's Command for the doing of it, had he 
net been already ſatisfied,” that he had an unaecountable Power of Life and Death 
over His Son by the Laws of God and Nature: e e ph aaa 
Huh the firſt place to anſwer. your Aüthorities fiom Scripture: ; as for that 
Place lf St. Peter you have eited, it is not a Precept given by the Apoſtle to Sons, 
but to Servants or Slaves, whoſe Lives and all that they had were at their Maſters 
ablokite diſpoſal; being ithoſe whom the Apoſtle Paul calls, Servants under the Toke'; 
and unels you will malte a Slave and a Sen to be all dne (which you have already 
denied) this Precept doth nb. At all c6neern them. And as for the Example of 
Daa, tier will make 48 little for your advantage; for firſt, as to Abraham, he 
could: net but know , that to kill his Son without an) juſt Cauſe,” was as much 
Murder in him as iw an other Man. Now What could he a juſter ot à higher Cariſe 
thas'God's particular Command? So chat as this Act of Abraham is not to be 
taken: as un Example by other Fathers, ſo neither doth the Example of Jſaac oblige 
other Sons to the Ike Submiſi6n?; thefefetè it is moſt reaſonable to ſuppoſe; that 
Taac being then (as Chronologers make him to be) about ninetèeen or twenty P. . A. P. 23. 
Tears öflage, and of Tears of diſeretion to ask, wliete was the Lamb for the 
Buratoffering, Was alſo inſtrüged by his Father, before he came to be offered, 
of the reaſon of His dealing thus with hin; and then the Submiſſion was not 
payed ko his Father's, but tô God's Win; from whom he miraculouſly received 
his Being! But if any Man doubt whether Reſiſtance in ſuch a caſe were nr 


+ 1 : „ 
, 


Ileave. t to his-own Conſeience to conſider, whether, if his Father had him alon 


Father cut his Throat without any Reſiſtande, only becauſe he pretended Divine 
Revelation for it. Not but that I ſo far agree with ydu like wiſe, as to limit ſuch 
a Reſtſtance only to the holding his Father's Hands, Or Warding off his Blows, but 
3 his Life ; but of the two, rather to loſe his on thai td 

ill him 
the Father be mad, I doubt whether the Son is bound to let him kill him rather 
than cake away his Life, ſincè ſueh a Father's Life is no way uſeful to the Good 


whylhe may not do the lame thing, when his Father is tranſported by a ſudden 
Rage or unreaſonable Malice ; {ince both of them do take away the Uſe of natu- 
ral Reaſon, as mueh the one as the other, according to that Saying of the Poet, 
Ira for brevts e Anger is but a ſhort Madnefs: Fury and Malice being alike fatal 
and deſtructiye to the Son's Life and Safety With Drunkenneſs and Madneſs; nor 
doth ſach a Son reſiſt his Paternal Power, bat only his brutiſh Force and Violence. 
So tltat if Sons (when grovvn to Years of diſctetion) have not. a Riglit to defend their 
Lives; inithe State of Nature, againſt all Perfons whatſoever, who go about to 
rakee i agay without any juſt Cauſe; every Son ought to ſuffer his Father to kill 
him, hene ver, being tranſported by Madneſs, Drunkenneſs, or ſudden Paſſion, 


he Hatha U, Ill ſo to do: Which how it can conſiſt with that great Law of Na- 
— Sat ropagatins and preſerving the Species of Mankind, if a Father ſhould 
_ an-unreaforiable unlimited. Power; III leave to your ſelf. or any other 
be debe u oec. 'Ner/doth it follow; that becauſe a Son can in no wiſe \ 
— ot ' — wo Taber: he buglit not therefore 10 reſiſt him; ſince tho I grant 
, eee a : ghr'sf Supetiors over their Inferiors yet {6 is not Reſiſtance; p. x. 27. 
Heady moved Hows that Reliſtanct is Exerciſed” bérueen Equals, as I have. 
alkeady- proved Sons are to their Fathers, itt alk the. Rights of Life and Self- 
| 5 | preſervation ; 
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preſery 1 and conſequently to judge when their Lives and Eſtates are-unjuſt- 
] inva . | ig; | 2 2157 904 | Cut 1117 1228 f We 
1 I muſt confeſs I am in a great doubt which will moſt conduce to that great 
Law you mention (which I grant to be the Sum of all the Laws of Nature) vis. 
of preſerving or proſecuting, the common Good of Mankind ; that Fathers ſhould 

have an abſolute irreſiſtible Power oyer the Liyes and Fortunes of their Children, 

let them uſe it how they will; or elſe that Children ſhould haye a Right to xeſiſt 

them, in ſome caſes, when they go about to take away either of them without 

any juſt Cauſe : For tho}, I own, that (if the former Principle be true) Parents 

. may be ſometimes tempted to take away their Children's Lives or Eſtates without 
any juſt Cauſe; ſo on the other ſide, if Children ſhall aſſume ſuch a Power to them- 

ö ſelves of judging when their Fathers do thus go about to invade either their Lixes 
f or Eſtates, it will (I doubt) lay a Foundation for horrid Confuſſons and Diyiſions 
in Families; ſince, if Children are under a conſtant Subjection to their Fathers, 
ji they ought then to be abſolutely ſubje& ro them in the State of Nature, and there- 
: fore ought never to be reſiſted: For if all Fathers, and Maſters of Families, are 


L 


truſted by God with an abſolute Power of Lite and Death over. the Wite, Chil- 
dren, and Seryants of the Family, as your ſelf cannot deny; then no Reſiſtance 
of this abſolute Power can ſubſiſt with the Peace and Tranquility of that Family, 
without the Diminution ox total Deſtruction of that abſolute Power, with which 
| F | 7] . | 1. | [4.4 [tg IJAL 


i they are entruſted. | & 190 05 AUG . CIIROIONSGTAY 2&) NON BI 
| And tho T;admit that.Parents ought neither tg uſe nor ſel their Children ſor 
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Slaves, nor to take away either their Lives or Goods, without great and ſufficient 
| Cauſe ; yet of theſe Cauſes Fathers, in the State of Nature, muſt be the only and 
uncontroulable Judges; Since, if Children (whom I ſtill conſider as Subjects tho 
not as Slaves, in this State, as long as they continue Members of their Fathers 
Family) ſhould once have a Right to reſiſt, when, they thought their Lives, ot 
Eſtates were unjuſtly invaded ; they might alſo oftentimes, through Undurtifulneſs 
or falſe Suggeſtions, pretend or ſuppoſe that their Fathers were,mad,. drunk; or 
in a Paſſion, and went about to take away their Lives, when really they: intend 
no ſuch thing, but only to Hier them due Correction: Which would give il. 
dren an unnatural Power of reſiſting, or perhaps of killing heir Fathers „upon 
falſe Surmiſes or ſlight Occaſions. ü EF e | 


= * . 


And as this would introduce great Miſchief and Confuſion in private Families; 
ſo would it likewiſe prove a Foundation of Rebellion againſt all Civil Powers 
whatſoever ; if Subjects, who are the ſame thing in a Kingdom that Children are 
in a Family (in the State of Nature) ſhould take upon them to reſiſt their Prince 
whenever they think he goeth about to invade either their Lives or Fortunes, 
which would likewiſe ſerve to juſtify all the moſt horrid Rebellions in the World ; 
ſince all Rebels whatſoeyer may or do pretend, that their Lives, Liberties and 
Fortunes are unjuſtly invaded, when indeed they are not ; and likewiſe upon the 
leaſt Hardſhip or Injuſtice in this kind inflicted upon any private Subject, either 
by the Prince or his Miniſters (which Abuſes and Violences do often happen even 
under the beſt Governments). any ſuch private Perſon, who ſhall think himſelf 


thus injured, may upon this Principle take up Arms, and endeavour to right or de- 
fend himſelf againſt ſuch Violence; by which means, under pretence of ſecuring 
a few Men in their Lives or Eſtates, whole Kingdoms (if ſuch Perſons can find 
Followers enough) may be caſt into all the Miſchiefs and Confuſions of à Civil 
War, till the Prince and Government be quite deſtroyed. =. Joby br 
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F. I muſt confeſs, the Arguments you now bring are the beſt you have yet pro- 
duced, ſince they are drawn from that great and certain Law of proeuxing the 

common Good and Peace of Mankind. But I hope I ſhall make it plain co you, 

that no ſuch terrible Conſequencęs will follow from the Principles I have already 

laid down ; and therefore 1 mult firſt take notice, that you have in your Anſwer 

confounded two Powers together, which ought to be diſtinguiſhed in the State of 

Nature, viz, the Power which Fathers, as Maſters or Heads of Families, way 

exerciſe over the Lives of their Children or Servants; whilſt they remain Members 

of their Family, and that Reverence and Duty which Children muſt always owe 

their Fathers as long as they live, even after they become Fathers or Maſters of 

Families of their own. In the firſt State, I have already allowed, that ſuch Fa- 

4 thers, as Maſters of Families, may lawfully exerciſe a far greater Power ovet 
their Children, whilſt they are Members of their Family, than they e 
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PAST * from it, yet is not this Power in all Caſes abſolute or irreſiſti- 

bie E Mredry proved ; and therefore I do in the firſt place reſtrain this 
Right of ſelf defence only to ſuch Caſes where a_ Father would take away 2 
Sons Life in à fit of Drunkenneſs, Madneſs, or ſudden Paſſion, without any 
crime committed, or juſt cauſe given: Which J alſo limit to a bare ſelf defence, 
without injuring or taking away the Life of the Father if it can poſſibly be 
avoided; and in this Caſe, if the Son, who is like to ſuffer this violence, may 
not judge when his Life is really in danger to be deſtroyed, becauſe he may pre- 
rend fo when really it is not. This is no juſt reaſon to overthrow ſo great a 
Right as ſelf preſervation; ſince if this were a ſufficient Objection, it would have 

the ſame force againſt all ſelf defence whatſoever : For it doth often happen 

that wicked and unreaſonable Men will pretend that they were forced to take 

away the Lives of others, only to preſerve their own, when indeed it was alto- 
gether falſe and needleſs, and they only killed them to ſatisfy their own Malice 

or Paſſion. And therefore, as there is no reaſon that the abuſe of this natural 


+ ould be uſed as an Argument againſt the uſe of all ſelf defence, by any 

5 . en wh ; ſo likewiſe beide ought the like abuſe thereof by ſome wick- 

ed Children to be brought as an Argument againſt its being made uſe of at all 

by others, who are never fo unjuſtly aſſaulted, and in danger of their Lives from 

their Fathers violence. If the firſt Principle be true, (on which this is founded) 

that a Son may exerciſe this Right of ſelf defence in ſuch Caſes, without any 
intrenchment upon his Father's | Paternal Authority, or that E ilial duty and re- 

ſpect which he muſt always owe him whenever he returns to himſelf, and will 

behave himſelf towards him as becomes a Father, and not like an Enemy or 
Cut-throat.. ' © © „ I 36 „ 2 

And as for the Quarrels and Confuſidns, which you alledge may happen in 

Families between Fathers and Children, in cafe ſuch a liberty ſhould be allow- 

ed, thoſe inconveniences will prove very inconſiderable, if you pleaſe to take 
Notice: That; firſt, I do not allow this Right of Reſiſtance to be exerciſed by 

any Children before they attain to yeats of diſcretion. Secondly, that after they 

have attained to theſe Years, no Reſiſtance ought to be made againſt a Father, 

whilſt they remain part of their Father's Family, but only in defence of their own, 

their Mothers, Wives, and Children's Lives; fince I grant, that a Son as long 

as he continues a Member of his Father's Family, ought to beſtow all his own 

labour for his Father's profit; and cannot acquire 250 Property either in Lands or 

Goods without his Father's conſent: And ſince you conceive this Right of ſelf de- 

Fence, if allowed to Children, would be the cauſe of ſo great miſchiefs in Families, 

if Children ſhould have any Right to judge when their Fathers abuſed their Power 

over them; let us a little conſider on which fide this abuſe is moſt likely to hap- 

pen; for if you pleaſe but to look into the World,” and ſurvey the Nature of Fa- 

thers and Children, and ſet the faults of the one agzinſt the other, you will find, 
that (as I confeſs) it is the Nature of many Childetn to contradict and diſobey 

their Fathers Commands, and that moſt youhg People hate reſtraint, and love 
too much liberty, and may oftentimes think their Fathers too harth or ſevere to 

them, when they really are not; yet doth ſuch” falſe Surmiſes and diſobedient 

Actions ſeldom end, either in abſolute Reſiſtance,” or taking away their Fathers 

Lives by force; or if they do fo, it is really done for their own defence, or whilſt 

they are aſſaulted by them in their own Lives, or thoſe of their Children; but 

is commonly - acted privately, to ſatisfy their own revenge or malice, which I 
hold to be utterly unlawful : So likewiſe let us conſider on the other fide, thoſe P. n· A. 
temptations that Fathers lie under of injuring their Children, or taking awa 2 115 
their Lives, or uſing them like Slaves, without any juſt Cauſe; you'll find that 

they, by reaſon of their Age, natural Temper or Infirmities, may be eaſily tran- 

ported to that degree of Paſſion, that not conſidering the Follies of Youth, the 

may oftentimes, in their Paſſion, either beat them ſo cruelly, as utterly to diſable 

or maim them, or elſe take away their Lives for little or no Cauſe. And be- 

ſides, Fathers being often covetous and ill natured, (which are the Vices of old 

Age) may (where there is no Power over them to reſtrain them from it) either 

eep them as Slaves themſelves, or elſe ſell them to others for that purpole, (as 

+ already given you an Example of the Negroes in Africa) and which of 

Bo 2 r are moſt likely to happen between Children and Parents - 

ate of Nature, I ſhould leave to any indifferent Man to judge between 
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and thoſe of their Wipes and Children, from the unjuſt Violence of their Fathers, 


Since if all Fathers were ſatisfied that their Children have a 


here likewiſe reſtrain this {e! | S © 
of ſuch Fathers upon the Pian Eſtates of their Children, in which Caſes, I 


& 
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us. And therefore I think, it more condyces to the good and peace of Families, 


and conſequently the happineſs and preſervation of Mankind, (which are the end 


of an 1 that Children ſhould be allowed theſe Rights (T have already laid 
letting their natural Liberty from Slavery; and defending their Lives, 


than that they ſhould be left. wholly at their Diſpoſal to be maimed, killed or 
ruined, whenever their Coyetouſneſs, Paſſion or Malice may prompt them to it: 
Right thus to. de- 

fend themſelves in theſe Caſes againſt their unjuſt Violence, it would be a means 
to make them act more cautiouſly, and to behave themſelves with greater Ten- 
derneſs and Moderation towatdsthemn . 
So that to conclude: I utterly deny that theſe Principles, I have here laid down, 
do at all. tend to countenance Rebellion, or raiſing 5 a in Civil Go- 
vernments; ſince I cannot allow you have proved Parents to be Princes or Mo- 


narchs in the State of Nature, or that Families, and Kingdoms or Common- 
wealths are all one: Or if I ſhould grant them to be ſo, yet would it not there- 


fore follow, that every private Subject in a Civil State hath the ſame Right to 
defend his Life, or that of his Wife and Children, againſt the Violence or In- 
juſtice of the Supream Powers, as a Son may have in the State of Nature to de- 
fend his Life, Oc. againit his Father's Rage or Violence; ſince I grant no par- 


ticular Subje&, on his own grace Account, can contradict or reſiſt the Supream 


Power of the lawful Magiſtrate (however unjuſtly exerciſed) by Force, with- 
out diſturbing, or at leaſt endangering the Quiet and Happineſs of the whole 
Community, and perhaps the Diffolution of the Government it ſelf, which is 
againſt the Duty, not only of a good Subject, but alſo of an honeſt moral Man, 
who will not diſturb the publick Tranquility for his own private ſecurity or re- 
venge. But in private Families the Caſe is otherwiſe, and Children may refiſt 
their Father in the Caſes already put, without introducing either Anarchy or 
Civil War in the Family; fince it can ſcarce be preſumed, that either their Mo- 


ther, Brothers or Siſters, Will take part with a Son or Brother, againſt their Huſ- 


band and Father, unleſs it were that they might thereby hinder him from com- 
mitting Murder, by defending their Son or Brother's Life, when thus violent] yand 
without cauſe, aſſaulted; and if it ſhould ſometimes happen otherwiſe, yet this 
would be a mnch leſs miſch ich, than that, out of this fear, the Lives and Liber- 
ties of an innocent Wife and Children ſhould ſuffer, without cauſe, by his Drun- 


kenneſs or Paſhon. 


But as for the Reſiſtance which Sons may make in the State of Nature, and 
when ſeparated from their Father's Families, it is of a much larger extent, fince 
they may then not only defend their own Lives, but alſo thoſe of their Waves, 
Children, and their Eſtates, againſt their Father's unjuſt violence. Though I do 
elf defence only to caſes of actual Invaſion or Aſſault 


alſo abſolutely condemn all A tions and Proceedings, done by way of prevention, 
before ſuch violence or aſſault is actually begun to be made upon them; much 
leſs do I allow of any revenge or return of Evil for Evil by ſuch Children, when 
the danger is over; ſince however ſuch revenge may be lawful between Perſons 


— 


in the State of Nature, no Kays related or obliged to each other; yet do I by | 
no means allow the ſame privil 


lege to Children againſt their Parents, ſince I look 
upon the Obligation they have to them, to be of ſo. high a Nature, that it can 
never totally be cancelled, tho in thoſe Caſes of ſelf preſervation and defence 
they may be fuſpended for a time. As if I owed my Lite, and all that I have 
to ſome great Perſon, who hath either ſaved the one, or beſtowed the other up- 
on me, though I ſhould be very undutiful and ungrateful too, if upon hisbe- 
coming my Enemy, though without any juſt cauſe, I ſhould go about to return his 
injuries in the ſame kind; yet were I not therefore obliged to give up that ike 


and Eſtate he had before beſtowed upon me, whenever he thought fit, without 


any juſt occaſion to take them away; and I am confident that, Reſiſtance in cheſe 


Caſes, and with theſe Reſtrictions, doth neither derogate from that Gratitude 


and Piety, which Children always ought to pay their Fathers, nor yet can tend 


to encourage either Anarchy or Rebellion; ſince ſuch Sons, when once married, 


and are become Maſters or Heads of Families themſelves, then ceaſe to be 

under their Fathers Subjection as they were before, though I confeſs they are 
always 
Lk 
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Djatozue the Ft.. 


always to honour and reverence him according to God's comtitand in 
will deal with them as Fathers, and not as Enemies. 


* 


leg bur chs much 1 think is ſtill true, that all Supream Powers whatever cannot 


wichout Rebellion and abſolute Diſſolution of the Government be reſiſted by the 


Subject; ſo that if the Government of Fachers dt Heads of Families be Su 
pream, as you ſeem to grant, that cannot be refiſted neither, wirhout bringing 

E. Pray give me leave, Sir, to interrupt you a little; I deſire you to ræmember 
that I do not allow the Power of Fathers or Maſters of Families to be any 
more then Oeconomical, and not Civil Power; and I have already ſnewed you, 
how Reſiſtance of ſuch à Power, when violently and unjuſtly exerciſed, may be 
reſiſted without any Anarchy or Confuſion in the Family: But as for Reſiſtance 


4 


any other, till we have.diſpatch'd this, ſo that I would rather, if you any freſh 
Ob jections to make, that you would now do it, becauſe it groweth late. 

M. I muſt confeſs ingenuoufly, your Arguments have much ſtaggered me, 
fince I lee great inconveniences may happen on either ſide. For if the Father or 
Maſter may e the ſole Judge, when and how he may exerciſe this abſolute 


Power, I grant all thoſe Milchiefs may ſometimes fall out, which you have here 
ſet forth: So on the other ſide, if the Children may be Judges in their own Caſe, 
thoſe Evils may often happen, which I have already alledged. And therefore 
pray pardon me, it I am not too haſty in altering my Opinion in this Point, 
n better conſideration. But methinls you have not yet fully anſwered one of 
my main Arguments, to prove the Power of Life and Death to proceed om 
God alone, and therefore muſt have been conferred at firſt on Adam, ſince no Man 
hath a Power over his own Life, (as I ſaid before) and therefore cannot have it 
er ihriof Uggg T re re TITS S 
F. I thought I had already as good as anſwered this doughty Objection, 


« 


when I had yielded to you, that neither private Men, nor Maſters of Families 

have any Right to defend their own Lives, muck leſs to take away thoſe of 
others; but as it is granted them by God in the Law of Nature, in order to 
the procuring the great end of it, vix. the happineſs and propagatiou ef Mankind, 
which I own could not, in this lapſed and depraved State of Nature we now 
are in, long ſubſiſt without ſach a Power. Jet I think I have alteady ſufficient- 
ly proved, that we have no need to recur to I know not what Divine Charter 
granted by God to Adam or Noah, and from them derived to all Civil Magiſ- 
trates, that ever have been ex ſhall be in the World, the Conſequence of which 
wonld be, that no Sentence of Death could be juſtly given againſt any Man, but 


in ſuoh Kingdoms or Commenwealths, vho o this Authority as conferred on 


them by God in Adam or Nuab, from which they muſt derive their Title to it. 


Now. deſire you would ſhew/ me how many Kingdoms or Commonwealths 


there are in the World, ho ever heard of, much leſs owned this Divine Char- 
ter, this fine Notion, yea ſcarce reaching farther than ſome few Divines and high 
Maul uf nn,... por rug 1 
But be it as it will, che Antecedent or firſt Propoſition is not true, that no 
Man in any caſe whatſoever hath Power over his own Life, and therefore nei- 


_ ther is your Conſequence; for I ſuppoſe, that for the ſame end for which the 


Civilo Powers may take away another Man's Life, viz. in order to the: greater 
good. of Mankind, (of which my Religion or Countty is a part) I am likewiſe 
Maſter of my own, and may lay it down or expoſe it, when I thinł . it can con- 
duce ro a greater good than my ſingle Life can amount to. And therefore; the 
Example of Cudrus the Aitbenium King is highly celebrated by all ancient Au- 
rnors, and is not condemned by any Chriſtian Writer that I know of, for ex- 
Poing himſelf to certain Defith-to gain his Citizens the Victory, the loſs of 
which ' would have been the ruin of that State. And in the firſt Book of Macta-. 
beer, Chap. 8. 43. (which though it be not Canonical Scripture; yet is allowed 
to be read in our Churches, as containing Examples of good Manners) you 
way read that Eleazer, the younger Brother of Judas Maccabeus, is there highly 
commended for his Valour in killing the Elephant, on which the ſuppoſed King 

Antiochus 


all Caſes, | 
when they nne longer diſpute this Righe of Refill dee in Children in the Caſes 
I. I hall no longer diſpute this Right of Reſiſtance in in t es 


of Civil Powers in ſome Caſes, it is not the Subject of this Diſcourſe; and 
therefore I deſire you would nom mind the Subject in hand, and not paſs off to 
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Euſeb. 1.8. 


Rom. 5. v. 7. 


( 
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Antiochus was mounted, that he might thereby deſtroy him likewiſe, though he 
might be aſſured of his own Death, by the Elephants falling upon him: And 
the Zeal for the Chriſtian Religion amongſt the Primitive Chriſtians was ſo great, 
that we may read in Tertullian, and divers Eecleſiaſtical Hiſtorians, of whole 
Troops of Martyrs, who, though unaccuſed, yet offered up their Lives at the 


Heathen Tribunals to a voluntary Martyrdom. And farther, Euſebius himſelf 


doth not condemn, but rather commends ſome Primitive Chriſtians, that being 
like to be taken by their Heathen Perſeeutors, caſt themſelves down headlong 
from the top of their Houſes, eſteeming (as he there tells us) a certain Death as an 
advantage, becauſe + they: thereby. avoided the ' cruelty and malice of their Perſecutors. 1 
could likewiſe give you (if it were not too tedious) ſeveral other Examples of An- 


cient Martyrs, who have given up themſelves to certain Death, to ſave the 


Lives of ſome of their Friends, or elſe of Chriſtian Biſhops, whom they Jookt 


upon as more uſeful to the Church than themſelves, and which St. Paul himſelf 


does likewiſe ſuppoſe to be Lawful, when he tells the Romans, T hat though ſcarce- 
ly for a righteous Man would one die; get peradventure for a good Man ſome would even 
dare to die, that is, a Man highly beneficial to others. And the ſame Apoſtle, 
in the laſt Chapter of this Epiſtle, returns thanks to Priſcila and Aquila, not only 
on his own behalf, but alſo for all the Churches of the Gentiles, becauſe they had 
for his Life laid down their own Necks; that is, hazarded their Lives to ſave his, 
and where ever they might have thus expoſed them, ſurely they might have loſt 
.them too. And therefore I think, I may with reaſon affirm, that in moſt Caſes, 
where a Prince or Commonwealth may command a Man to expoſe his Life to 
certain Deſtructioſl for the publick good of his Religion or Country, he hath 
Power likewiſe to do it of his own accord, without any ſuch command, the Ob- 
ligation proceeding not only from the Orders of his Superior, but from that Zeal 
and Aﬀection, which by the Laws of God and Nature he ought to have for his 
Religion and Country, even beyond the preſervation of his own Life. F 
M. Well, I confeſs, that this that you have now ſaid, carries ſome colour of 
reaſon with it, and is more than I had conſidered before. But pray reſolve me 
one difficulty more, which {till lies upon my Mind. By what Authority, leſs 
than a Divine Commiſſion from God himſelf revealed in Scripture, do Supream 
Powers take upon them to make Laws? And that under no leſs Penalty than 
Death itſelf, againſt ſuch Offences, as by the Laws of Nature do no ways de- 
ſerve Death, ſuch as Theft, Counterfeiting the publick Coin, with divers other 
Offences, needleſs here to be reckoned up. And if a Father (as you will not al- 
low him) hath no Right over the Lives or Perſons of his Wife and Children, I 
cannot ſee how a Maſter of a ſeparate Family can have any ſuch Power, more 


than his Wife, or any other of the Family; and the Scripture ſeems to counte- 


nance this Power of puniſhing for Murder, to be in any that will take it upon 
them; and therefore you ſee Cain ſaid, whoever meets me, will ſlay me. And God 
tells Noah, whoever ſheddeth Man's Blood, by Man ſhall his Blood be ſhed, without re- 
ſtraining it to any Man particularly who is to do it. | Pi. 
F. This Objection is eaſily anſwered, if you pleaſe to conſider, what you 
vourſelf did a good while ſince urge to me, that God endowed Adam with ſo 
much Authority, as ſhould enable him! to govern his own Family and Children 
as long as he lived; which I readily granted you, and I only differed in the 
manner of its derivation, you affirming it to proceed from a Divine Charter or 


Grant by Revelation conferred upon him by God; and I maintaining, that both 


he, and every other Maſter of a ſeparate Family, derive it only from God's na- 


tural, and not. revealed Law, which if it be well proved, ſuch Maſters of Fa- 
milies, as alſo all Civil Powers (whom I ſuppoſe to be endued with the Power 
of all ſuch Maſters of Families or Freemen taken together) may for the ſame 
end, (viz.) the good Government and Peace of their Families and Common- 
wealths, make Laws under no leſs a Penalty than Death it ſelf, againſt ſuch O- 
fences as by the Law of Nature do not deſerve it; ſince without ſuch a Power 
(the. wickedneſs of Man being come to this height it is) no Family or Common- 
wealth could be long preſerved in Peace or Safety. And therefore, I ſuppoſe 
vou will not affirm, but that ſuch a Maſter of a Family may very well in 

any Puniſhment leſs than Death for ſuch Offences, which if they find too gentle 
to amend thoſe Crimes, they may likewiſe for the ſame reaſon increaſe the Pu- 


niſhments ordained for it. And therefore I yield, that tho* Theft doth not in its 
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Dialogue the Firſt. 
© AJ-re deſerve Death, yet if the Maſter of ſuch a ſepatate Family ſhall 
ren Children or N be ſo adllicted to this Vice, as not to be amend- 
ed by any leſs puniſhments than Death, he may, for the quiet of his Family, 
make a general Law, that whoſoever for the future ſhall commit Theft, ſhall 
Gffer Death; and I doubt not but ſuch, 4 Law, when promulged, may be law- 
fully executed; ſince this Maſter of a Family is intruſted by God with the ſole 
Power of judging, not only what are Crimes, but alfo'what are fit Puniſhmencs 
for them, ſince both are alike neceſſary. for the haꝑpineſs and preſervation of the 
Family * And 1 ſo far agree with you, that ſuch Maſters of Families have a 
much Power over the Lives of their Children and Servants, "as the moſt abſolute Monarchs 
hays over their Subject, that is, for their-common good, and no farther. And up- 
on che ſame Principles do all Kin c and Commonwealths inflict capital Puniſh- 
ments for the Tran ion df all h Laws, as do'any way:etitrench upon the 


— 


ommon Intereſt and Safety of their People; and upon this ground, they may 
july inflict no leſs Puniſhments than Death, for Coining of falſe Money, which 
isbbat a ſort of Theft from the publick: Treaſure of the Common onwealth. And 
the ſame may be aid for all capital Punſſhnents ordained againſt other Offences 
oi the ſame Nature. v1 n 0 AY V. | 10 o 1 cee . 5 | ar 
Het Fathers or Maſters of Families are endued by God, (as you your felt 
now own) not only with'this Power of. Eife and Death, for enormous Crimes 
apainft the Laws of Nature, but alſo to make new Laws, or'etdain' what Pu- 
niſuments they ꝓleaſe for ſuch .Offences, . as they ſhall judge deſtructive to xke 


47 
8 p 


guiet and happineſs ol their Families, Eſee no difference (notwithſtanding what oF EE 
you have hitherio aid: 40; the contrany).berween Oeconomical and Civil Power. Sect. 10. 


* 


Fox if we compare the. natural Righrs of a Father or Maſter with thoſe of a 
King or Monarch, we ſball find them aſt one without any difference at all, but 
only: in the latitude or extent of thein. For as the Father or Maſter over one 
Family in the State of Nature; ſo a King, as a Father or Maſter over many Fa- 
miljes; extends his; care to preſerve, feed, cloath, inſtruc, and defend the whole 


Commonwealth his War, his Peace, his Courts of Juſtice, and all his Acts of 


Sovereignty, tend only to preſerve and diſtribute to every Suborditiate, and Infe- 
rid Father and his:Clildren, their Rights and Privileges. Hath a Monarch 
Power to make new Laws, and appoint what Puniſhments he will to enforce 
their Obſervation? So alſo hath a Father of a Family. Hath an abſolute Prince 
Power to command or diſpoſe of the Goods and: Eſtates of his Subjects, for 
their common Quiet and Security? Soi alſo hath a Father or Maſter of a Fami- 


that may prove prejudicial or deſtructivè to the peace and happineſs of their Fa- 
milies; yet doth it not therefore follow, that the Government of private Fa- 
milies and Kingdoms are all one, ſincedihey differ very much, not only in their 
En bur alſo in their End. For firſt, the Fatherly Power bythe Law of 
s =o ordained only for the Generation and Education of the Children, till 
oui Derbelg ens an rte ana betete, and kucken is ordained by God 
:. tis Ralarion fa Father iſ inherent in him, 
1 8 — parted» with, or aſigned over to any eher, fo as to 
n e e eee ee or fp 
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There is alſo, beſides the Power of/a Father, that of a Maſter or Heal of a 
Family over his Children and Servants, whilſt they continue Members or Sub- 


jects of it, which Power Egrant may be aſſigned, or made over to one, ormGe 
Perſons, whenever ſuch Maſter ſhalt think fit to / inſtitute a Kingdom or Com- 


monwealth : Let; as Dr. «Sanderſon: very Well :obſerves, this Power of a Mater 
differs very much from that of the + Civil Powers of à Kingtom or Commòm 
wealth; as well in the Object, as End of this Power, For fit the Pœwer fa 
Father is only over one ſingle Family; whereas that of à Common wealtirit 
over divers Families, united under one Civil Head. Sun,]; In reſpect ft 
End, the Power of the Maſter is chiefly ordaitiedifor his:own Intereſt and adyan- 


tage but that of the Civil Power chiiefly reſpects the. good of the whole Pegs 


ple or Community. Laſely, the Power of tlie Maſter of the Hamily is only 
for the maintaining his on natural Property in thoſeithings Whieh he hathac- 
quired. in the State of Nature; whereas one great Ruf Civil Govetnmemq is 


to introduce and eſtabliſ Civil Property in thingsgnatcording to the Laws of 
the Commonwealth, and alſo to maintain it when ſoicnſtituted. To condlude; 


Fathers beget their Children, and Maſters acquire tthemſelves Slaves and Seit 
vants, but it is from the conſent of ſeveral Fathers or Maſters of ſeparate" Familiesſi alu 
any ſort of Civil Government: commenced at firſt 3 ſo that the People at firſt made Kings und 
not Kings the People. And further, it is the duty of Fathers and Maſters to pro- 


vide for their Children and Servants, but the People ought to provide for their 


Kings, not only. for their Neceſſities, but for their Magnificence and Grandeur; 


ſo that the Power of Fathers and Maſters is Natural, whereas that of Kings and 
Republicks is Political and. Artificial, as proceeding rom Compacts or the Con- 
ſents of divers Heads of Families or other Fre- men. And as Kingdoms and 


Families differ in the manner of: their: Inſtitution, ſo do they like wiſe in thei 
Ends, which is of a far larger extent in. the latter, than in the former; the main 
deſign of inſtituting Kingdoms and Commonwealths, being not only ro defend 


their Subjects from ſuch injuries or viblence that they may do each other 3 but 


chiefly, by their united Forces, to guard them from the violence and invaſion ol 
Foreign FÄ - 9575 07 inn bi 57191919 01 0 97.97 e 5127707 
For though I grant, it may ſometimes happen, that a Family may conſiſt ſof ſo 
great a number of Children, Servants: or Slabes, as may make à little Army, 
ſuch as Abraham's was, when he made War againſt the- four Kings; yet is this 
purely accidental, and not at. all eſſential to the being of a Family, which is 
as perfect in all its conſtituted parts, if it conſiſts of three or four Perſons, as of 


three or four hundred. Whereas a Kingdom or Commonwealth cannot ſubſiſt, 


unleſs it can either by its own Power, or united Forces, defend its Members 
from Foreign force and invaſions: So alſo in private Families, in the State of 
Nature, there can be no Property acquired in Lands or Goods by any Mem- 
ber of it, without the Maſter's expreſs will or permiſſion. But in all Civil Go- 
vernments, the very inſtitution and preſervation of Civil Property was one of 
its chiefeſt Ends, which may eaſily be proved by experience: Since in all Na- 
tions, where there is any Property either in Lands or Goods, there is a neceſſity 
of ſome Civil Government to maintain it. Whereas in divers parts of | Africs 
and America, where there is no diſtin& Property in Land, and where there ate 
no other Riches, than every Man's ſmall Cottage and Garden, with their Hunt- 
ing and Fiſhing; Inſtruments, there is no need of any Common or Civil Powet 
over them, higher than that of Maſters or Fathers of Families, who own no 


Superiority among themſelves, unleſs it be when they go to War, and then they 


chuſe out of their.own Numbers, for their Captains or Leaders, thoſe whom they 
know. to be ſtouteſt and moſſ experienced, whoſe Power determines as ſoon às the 
F volt oo oor 200 65 37%; eps 

But to make: an end of this long Diſcourſe; ſuppoſe: I ſhould grant all you 
can deſire, that Oeconomicaliand G ut 
in larggneſs or extent; yet wilb it not follow, that therefore it muſt be in all 
Cafes irreſiſtible, ſince I think Lam able to prove, that. no Power Whatever (ex- 


7 


cept that of God himſelf) can be enduetd with this: Prerogative, if once it goes 


about to fruſtrate, and deſtray all the main Ends of Government, (via.) the hap” 
pineſs and ſafety f the Subjects, either by downright deſtroy ing of them, or 
elſe by reducing them to a condition of Slavery and Miſery. But to let you 
ſee, I would-Ueal fairly with you, I will diſcourſe this Point of Adam's Sove- 

| * reignty 


vil Government do not differ in kind, but 


Dialogue the Firſt. 
but will at preſent take it as the Lawyers ſay, de bene eſſe, or 
ed; and I deſire you would ſhew-me in the next place, when Adam died, 


oy What Law, either Divine or Natural, Can ot Sh (chuſe which you will) 
ud command over all tle reſt of his Brethren, and their Deſcendants. And 


reignty no farther, 


gain, if you could tlo this, What beueſt this Doctrine would yield to all. 
ga and Km at this-day, or how. e intend to deduce à Title for them, 
80 om Adam or Noah, or any of their Sons, to their reſpective Kingdoms, and 
conſequently to an abſolute 8 of their Subjects. without Weh, all your 


Hypotheſi will fi hay in folks | 
12 1 hk Na Sir, fo Your: 68030 dealings and for, the great 
pains you have taken * * elt SSM my Underſtanding in this important Queſtion. 
And though I doubr, you have laid * Principles not ſo ſuitable to God's Will 
revealed in the Holy Seripture riptrre, yet I will not impute it to any want of ſincerity 
in yourſelf, Who, I ns are er wb 15 Truth of what you have maintained; 
ſo on the other ſide, I ou tale it ill, if E-caynot leave my own 
Opinion, which Jthave ali 7 ther t upon, as moſt ſifitable to the Doc- 
trine of the Church of England, . 5 Practice ve the Primitive Church, and 


to the Laws of the he 0 and mu ria „till I am convinced (ak 


in an Error. But 10 e 5 IN a furt Ubnverlation with 2 
this i important Subj let me % when, we ſhall met wk I 
may prove 10 on I che foly Sct 


«A + well as thoſe Authors It have PE 
| 4 that there is 4 * Right of Blau inftitnzed: I) God for the Sueceſſiun of 
Kingdoms, which cannot without a kind of Sacrilege, or the higheſt Injuſtice, 
be taken away from the Right Heir. 

FH I kindly accept your profter, and, if you pleaſe, ſhall diſcourſe this i impor⸗ 
e with you to Morrow in che Evening, if your Qcoakiens will Bive 
you. leave. 8 


M. I expect you between ſeven and del and i in the mean tiwe am your Ser- 
vant: F-93120 £0; VOM 3765-16 3 


R C11 « gl 
4 5 # ; 
N 
' g , * 


A 
< \ . L * * « 
4 7 1 V \ FA 
vw WV # by 2 2775 5 
_ : 
IS ' > Big 5 A % * 


R a 2 I — $3.4] FC EE: 4 oAY% 
7 WORRY N 5 


— 


* 
2 8 ? £ 
— — \ „57. . "YN 4 7 1 ; ! 1 x 
V Fa) i= $: W 2 W ML LEED Ws 
. | N , 
2 ED Bo > - * - "I * 5 
1 — 2 ” = '% 7 «4 bY „ 
PAL N \ <5 1 — &E , "2,:\: 3 a ä Þ. 
. 0 2 4 s, >. 
FTY o 


0 
VF 4 th i 
WM f \ ; 
12 i151 G96 it af 
T7 ; F 
| w g 14 
— N — — # #4 we 5 * 
* an, 
* 
14 i i 4 3 5 
1 > « D 17 j z 1418 & bl "14 
7; | 1 2 , p 4 115 "of 
I „ 97 47 1 w 0 0 : 7 4 £ . 
Th if e711 * y CY * » Ile N 
* # 7 e I 4 4 G 4 wt "Y ky 
? ſi. 77 
4 $ ve Cz VV ©# 4 
1 N 4.134 1 { 
| - 


: | | th P 
, kts #3 


. ' . N 3s 
» - A % I ; "4%, #7 ? 
* * "= * 0 — l 9 
þ » i : - 
\ : * , ; « — — „ 9 ” y 
4 
* \ 
* "> % 
* - * Fl 
A . 


* 


1 de r r 


FW 8 8 a. 19 5 e 


588888888 


v3 F 
* * 


DIALOGUE IL 


W hether there can be made out from "this N 
tural, or Revealed Law of God, any Suc- 
eln fo Crowns by Divine Right ? „ 


»Þ 


1 48.8.8 3 % O U are, I ſee, Sir, a AGE Man to oak Hur * Play 
do me the favour to fit down by the Fire, I will but make 
an end of what I am writing, and wait on you preſently. 

F. Your Servant, Sir, take your own time; but Pray 
remember the point you are now to ſatisfie me in. 

ee 2 M. Now, Sir, I have done; and if I remember right, I 
SEES ESE am to derive a Title to all the Kings and Monarchs that 
8 ever been, or ſhall be in the World, from that ſupream fatherly Power 
conferred by God on Adam. As for Commonwealths, which I muſt own to be 
of meer Humane Invention; tho' I will not ſay that they are abſolutely unlaw- 
ful, yet I think they are not the Powers ordained by God in Scripture, 
F. Well, Sir, we will diſcourſe farther of that anon; and therefore J do aſ- 
ſure you, I do not deſire any more of you now than that you ſhould prove the 
Divine Inſtitution of Monarchy, and I think that task {ufficient if it can be made 
out in one or two Meetings.- 
M. It may ſeem indeed ſomewhat abſurd to maintain, that all Kings are now 
7, P. Ch. 1. the Fathers of their People, ſince you'll ſay Experience Ne the contrary. It 
98. is true all Kings are not now the natural Parents of their Subjects, yet they all 
either are, or are to be reputed the next Heirs to thoſe Primogenitors, who 
were at the firſt the natural Parents of the whole People, and do in their Right 
ſucceed to the Exerciſe of the Su bare Juriſdiction; and ſuch Heirs are not on- 
ly Lords of their own Chi ak alſo of their Brethren, and all others that 
were ſubject to their Fathers: Wd therefore, I ſuppoſe, that God, when he con- 
ferred this Supream Power on Adam, did not intend it ſhould die with him, 
but deſcend to his Heirs after his deceaſe. 

F. Well, I ſhall at preſent grant you all this likewiſe, though it might be 

ueſtioned. But pray, who were thoſe Heirs ? many, or but one Perſon ? © 

M. I ſuppoſe you will alſo grant me at preſent, what we before diſputed, that 
the Power of Fathers over their Children, being the Fountain of all Regal Ar 
thority, by the Ordination of God himſelf, it follows that Civil Power not 
only in general is by Divine Inſtitution, but even the Aſſignment of it ſpecit 
cally to the eldeſt Parents. 

F. Pray whom do you mean by eldeſt Parents? our great Grand-mother Eve! 
For if you mean by it one that firſt had had Children, ſhe muſt come in as next 
Heir to Adam by theſe Words. 

M. No, Sir, you altogether miſapprehend me, I mean the eldeſt Son of Adam; 
Eve was his Wite, and could have nothing to do to inherit in an Hereditary Mo- 


narchy as this was. 
| F. I bet 


Ikid. 


Dialogue the Second. To 


| ar pardon, Sir, if I miſunderſtood you, but you muſt thank the 
—_— — ee of your Expreſſion for it; for, I ſuppoſe, you cannot 
deny, but eldeſt Parents commonly ſignifie either the eldeſt Men, or Women 
chat have Children, or thoſe who have longeſt had Idue; and then in either of 
theſe Senſes, our great Grand- mother Eve ſtood faireſt to be Heir of this Di- 
vine Power of Adam: But this I am ſure of, Parents can never ſignifie Heirs 
Male or Female, much leſs a Child who may ſometimes (according to your Hy- 
potheſis) happen to be Heir. But ſince I am gotten into this Miſtake, I ſhall 
not leave my hold, but ſhall make bold a little to argue our great Grand-mother's 
Title; for indeed I cannot ſee any reaſan why her eldeſt Son (tor Example) ſhould 
have any right to govern his Mother, and all his Brothers and Siſters, whilſt ſhe 
er iel if your Argument from Generation muſt be good, that every Man 
that is born, becomes a Subject to him that begets him, this Argument will ſerve 
for Eve as well as Adam; ſince (as J have already proved) the Mother hath as 


great (if not a greater) ſhare in the Generation of the Children, than the Father: 


Or ſecondly, if you infiſt upon the Divine Grant, you ſo much talked 
of laſt time, of Adam's Dominion over the Creatures, in which his Children 
were included; I then proved to you, that this Grant was made as well to Eve 


as Adam ; and conſequently, that either ſhe muſt have thereby an equal right 


with him, or at leaſt after his Deceaſe, to this Dominion, as a Husband and 
Wife, when joint Purchaſers have to an Eſtate at Common Law. And laſtly, if 
the Commandment of, Honour thy Father and thy Mother, were then in force by 
the Law of Nature, or by expreſs Command from God, and that by Honouring, 
obeying muſt be meant (as moſt Commentators agree) then it will follow, that 


afcer Adam's Deceaſe, all Eve's Sons and Deſcendants, though never ſo remote, 
were to have obeyed, or been ſubject to her, and not to her eldeſt Son, unleſs 


ou can ſhew me that the Salique Law, againſt the Succeſſion of Women, was 


made by Adam the firſt Monarch, which, 1 ſuppoſe, you will not undertake to 


rove. | | 1 
M. I muſt confeſs I did not conſider this Difficulty ; for indeed it might never 
have happened, ſince Eve might have died before Adam; or if ſhe did outlive 
him (which is uncertain) yet ſhe was then very old, and conſequently (beſides 
the natural weakneſs of her Sex). uncapable or unfit for Government, and ſo 
might very well leave it to Sh]; ſince Cain, the eldeſt, had by the Murder of his 


Brother, and his flying away into another Country, forfeited his Birth-right, 


and made himſelf uncapable of the Succeſſion. On | 3 
F. So then here is a Forfeiture, and an Abdication of this Divine Right of 

Succeſſion 1n the very firſt Deſcent ; whereas indeed I ſuppoſed, that this Di- 

vine Right had been at leaſt as unforfeitable as the Crown of England; the 


very Deſcent of which, as our Lawyers tell us, purges all Defects in the next 


Heir, though he had murdered his Father and elder Brother too. But I only 


ſhew you the Abſurdity of this Notion, and ſhall not longer inſiſt upon it; 


therefore pray proceed. 35 
8 Þ | = — . a 7 ; * . 
M. I cant tell what might have been ſaid, if Cain had come to claim his 
Birth-right : But this is certain, that he neither did, or could come to do it, 


ſince God condemned him to live in a ſtrange Country far from his Brethren ; 
and we read, That Cain went out from the preſence of the Lord, and dwelt in the Land Ger, 4-16; 


of Ned, on the Eaſt of Eden; and he built a' City, and called the Name of it Enoch, 


| after the Name of hit Son Enech. And there are tour Deſcents ſet down immedi- 
atcly of his Family, which could be no other than the Princes of that City of 


Cain's Race. So that you ſee, even in Cain's Line, the Principality deſcended 
to the eldeſt Son. 1 | 

. I confeſs Cain Children and Grand-children. are particularly ſet down in 
Scripture ;. but that they were Princes or Monarchs over their Polterity, or which 


way this City was governed after Caiz's Death, whether by one, or by all the 
Sons of Cain, is no where mentioned: But I ſee ſome Men can find even abſo- 


_—— e in a Text, where the Scripture mentions no ſuch thing ; and no 
wonder, for the Alchymiſts have found out likewiſe the Invention of their Elixir, 


or Philoſophers Stone, in ſuch Texts as you and I can ſce no ich thing. But 
to be more ſerious: 


H 2 | That 


5 
C. 2. Sect. 9. 


1 


90 
De 4 
0 . 
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That a Father ſhould be Lord over his Children and Poſterity, I confeſs there 
may be ſome colour of Reaſon, though none cogent enough to make it out: But 
that an elder Brother hath any Natural or Divine Right to be Lord over all the 
reſt of his Brethren, I can find no ground for in Reaſon, even upon your own 
Principles; for if every Man by his Birth becomes the Subje& of him that be- 
gets him, it will neceſſarily follow, that a Man by his Birth cannot become a 
Subject to his Brother, who (ſure) did not beget him 
Therefore, I ſuppoſe, you will {till inſiſt upon that place in the fourth of Ge- 
neſis, which you cited at our laſt Meeting, when God told Cain, ſpeaking (as you 
ſuppoſe) of his Brother Abel, His defire ſball be ſubjef# unto thee, and thou ſbalt rule 
over him. From which Words I then told you, I thought an abſolute Subjection 
of Abel, and of all younger Brothers whatſoever, could not reaſonably be in- 
ferred : For you may remember I ſhewed you; that this Promiſe by God to 
Cain, concerning Abel, might be only perſonal, and relate to Abel only, and not 
to the reſt of his Brethren, much leſs all other younger Brothers, that ſhould be 
in the World. And in the next Place, this Ruling might only have been by Ad- 
vice and Perſuaſion, and not by any Authority or Right of commanding him, 
So that if this be the Place (as I ſuppoſe it is) from whence you would deduce 
your Divine Right oß elder Brothers being Monarchs over the younger in all 
Hereditary Monarchies, I muſt freely tell you, I think it a very bold Underta- 
king to found a Divine Right upon ſuch doubtful-Expreſſions, as theſe of God 
to Cain. | | RE BEET 92, 1 LEY 

M. I confeſs, T was now about again to urge this Place to you; for as I was 


not then well ſatisfied with your Explanation of it, which you now again re- 


peat, ſo upon ſecond Thoughts Iam much more unſatisfied with your Paraphraſe 


B P. P. f. 64, upon them. For you ſeem to me plainly to pervert the Senſe of the Words, and 


make them ſignifie juſt nothing. For ſure when God ſpake the ſame Words to 
Eve concerning Adam, as he did to Cain concerning Abel, can you conceive they 
were meant perſonally to Exe only, and concerned no other Wife that ſhould 
be after her? Or can you aſſign any Reaſon why theſe Words ſhould be rather 
meant perſonally in the laſt, and not in the firſt caſe ? unleſs you will do it out 
of pure love to Anarchy and Confuſion. And if you ſay theſe: Words do not 
ſignifie any deſpotick Power, but a ruling or governing by fair means or Per- 
ſuaſion, this ſeemeth meer trifling with God's Word, who ſays expreſly, Thy 
Brother's deſire ſhall be ſubject to thee, that is, (ſay you) as far as he thinks fit; 
and thou ſhalt rule over him, that is, if thou haſt the knack to wheedle or per- 


[ Ibid. c. 2. 6 7. ſuade him. Would not this have been a mighty Matter for God Almighty to 


have appeared to Cain about, and an excellent Argument to comfort him, and 
to appeaſe his Wrath againſt his Brother? So that it ſeems apparent, by this 
Law given by God to Cain and Abel, that this Regal and Paternal Authority 
was not to die with him, nor to be equally divided amongſt all his Children at 
his Death; or that from thenceforth no Man ſhould have a Right, by Birth, of 
commanding another; for this Command to Abel could not be ſuppoſed to take 
Place in the Life of Adam, for then Adam was Lord over all his Children, and 
ſo none of them without his Permiſſion could rule over the reſt ; and if it were 
otherwiſe by Adam's Appointment, then Adam was the Sovereign ſtill, and the 
Son or Grandſon, ſo exerciſing this Power, was but his Deputy: But after 
Adam's Deceaſe, then it became a real Sovereignty in his eldeſt Son, as having 


none but God ſuperiour to it. 2 

F. I hope you will judge more charitably of me, than to believe that the Senſe 
that I have put upon theſe Words, though different from yours, is out of any 
love of Anarchy or Confuſion, much leſs out of any deſign to pervert or wrelt 


this place of Scripture: And if I ſhould be ſo ſevere as you are, perhaps J 


might with more reaſon lay this Charge at your Door. For, in the firit place, I 
am not ſatisfied with your Argument, that theſe Words could not be meant 
perſonally, or concerning Abel only; becauſe the ſame Words, when ſpoken of 
Eve, do likewiſe concern her Poſterity ; and therefore, when ſpoken concerning 
Abel, they muſt likewiſe relate to all younger Brothers in Hereditary Monarchies; 
which conſequence I may with very good reaſon deny, for whatſoever Subjec-* 
tion may be due, by vertue of the like Words, from Eve and her Poſterity, to 
Adam and all other Husbands, is to be ſuppoſed to have been enjoined, becauſe all 


Women are deſcended from Eve, and ſo were repreſented by her as their firſt 
* «hs Parent. 


3 


Ul 


(as a7 
notice, that ter t. 
Margin of our Engliſß Bible, 
brew it is no more than, 


Creation, appears by the time of the Birth of Sh (who was born ſome time af- Ger. 5. 3. 


1 


revenged of him for the Affront he had received in having his Sacrifice preferred 
before his own? So that this Interpretation of yours is ſo abſurd, that I do much 
rather agree with divers learned Commentators, as well Jews as Chriſtians, who 
make not only a quite different Interpretation, but alſo a different Verſion of theſe 
Words from the Hebrew Text: And if you have the Learned Jeſuit Menochius 8 . 
Notes upon the Bible, I pray let me ſee them. Here pray obſerve what he ſays 
upon this place: Sed ſub te erit appetitus ejus. In Hebræo & apud LX X eſt, Ad te con- 
wer ſio ejus. Senſus eft : Peccatum ejuſque appetitus & concupiſcentia te ſollicitabit ad con- 
ſJenſum.; ſed ita, ut ad te converti, & a te conſenſum petere & impetrare debeat. Id noſter 
interpres ad ſenſum clare vertit, Sub te erit appetitus ejus. By all which he means no 
more, than that Sin ſhould tempt or ſollicit him to offend, but that he ſhould rule 
over it, that is, had a Power ſo to do, if he would uſe it as he ought. So like- 
wiſe Mr. Ainſworth upon this Place (as you may ſee in Pool's Criticks) puts a like 
Senſe upon the following Words, referring the whole Sentence to the Sin, in theſe 
Words: Peccatum ponitur pro pena peccati; juxta Hebræos ita accipitur, Gen. 19. 15. 
Lev. 20. 2. 1 Reg. 7. 9. Serſuseſt : Prope te punitio peccati, & ad te deſiderium ejus; 
1. e. cupit te pena peccati tui, ut ſolet poſt peccatum admiſſum; fed tu, fi vis, dominaberis 
ili, i. e. potes declinare peccatum. Q, d. Puna hac ficut canis eſt, qui ad oſtium cubat, 
cupiens ingredi ; ſed in poteſtate Domini eſt vel claudere oftium ue ingrediatur, vel aperire 
ut intret. Probaturhic ſenſus 1. Prins membrum de pramio loquitur, reportabis ſeil. præ- 
mium ; ergo poſterius loquitur de pena, peccatum jam inerat ipſi, punitio vero nondum, 
Jed ad fores erat. So that, according to theſe learned. Commentators, this Place 
is to be thus turned out of Hebrew If thou doſt not well, Sin lieth at the door, and to 
thee is its defire ; but thou mayſt or ſhalt rule over it. Which ſeems to me to be a much 
more genuine and rational Interpretation than that of our Exg/ih or Latin Bibles. 
So that I think I-may juſtly except againſt the Authority of ſo doubtful and obſcure 
a Place, as ſufficient to found your Monarchical Power of elder Brothers in the 
State of Nature. N pers eee 
M. Well, Sir, ſince you are no better ſatisfied with this Teſtimony out of Ge- 
neſis, for the Divine Right of Primogeniture, I will no longer inſiſt upon it; tho” I 
am not yet convinced, but that my Interpretation of this Place is truer than yours, 
lince I have likewiſe great Authorities on my ſide, both antient and modern, be- 
Hides our common Verſions, to authorize it; and therefore ſince I have many other 
Examples out of Scripture of this kind, I ſhall the leſs inſiſt upon it, but will now 
Proceed to the Examples before the Flood. Firſt therefore, it ſeems highly pro- 
bable, if not certain, that whatever Civil Government there was in the World | 
before that Period of Time (as it is very rational to believe there neceſſarily muſi I 
be ſome in ſo long a Space as near 200 Years) it was chief y adminiſtred by thoſe 
bicfl Patriarchs, whoſe Names you'll find particularly recited in the fifth of Geneſis : 
An 
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B. P. P. $52. And ſure that long Chain we there have of them, by whoſe Lives the Chrono- 
logy of the World is only reckoned till the Flood, were in their ſeveral Gene- 
rations conſiderable Perſons, nay Princes over their own Families, which could 
not but be very numerous : And indeed the very counting the Age of the World 

- by the Years of their Lives, 1s to me an Argument, that they were no obſcure, 

unregarded Men, but that they were either Monarchs or Princes of all Man- 
kind, or at leaſt over that part of the World in which they lived: And Joſephs 
is likewiſe of my Opinion, in the firſt Book of the Fewyh Antiquities, where 

(as you may ſee) cap. 3. he expreſly tells us thus: Seth autem centeſima & quints 

ano genuit Enos. Qui dum quinque & nongentos vixiſſet annos, rerum curam tradidit 

lio ſuo Caine : And immediately after proceeds thus, Lamechum autem filium ge- 
nuit Mathuſelas,  Enocho ortus, cum annos ipſe haberet atatis CLXXXVII. Vnperium 
vero Lamecho eidem tradidit parens, quod jam tenuerat ipſe annos DPCCCCLXIX. La- 
mechus pariter Principatum reliquit Noe filio, poſtquam regnaſſet annos DCCLXXVI. 

Nee deniq; rerum ſummam tenuit annos nongentos & quinquaginta ; Lamecho annos 182, 

atatis habenti genitus. And Noah, the laft of the ten Patriarchs, and the ſurviving 

Patriarch of all Mankind, was declared by God the univerſal Monarch of the 

V. 2. z. World, as ſoon as he came out of the Ark; to whom he granted the Domi- 

F. O. G. f. 4). nion over all things, as appears by thoſe Words of God to Noah, Gen. 9. where- 

„. 1. ©: 4 py I conceive, that though it hath been thence concluded by Mr. Selden in his 

il Mare Clauſum, that there was a general Community between Noah and his Sons, 

ky yet the Text doth not clearly warrant it. For although the Sons are there join- 

My ed with Noah in the Bleſſing, yet it may beſt be underſtood with a Subordi- 

'._ nation, or a Benediction in Succeſſion ; and the Bleſſing might truly be fulfilled, 

1 if the Sons, either under, or after their Father, enjoyned a private Dominion: 

WW. Nor is it probable, that the private Dominion, which God gave to Adam, and 

| by his Donation, Aſſignation or Ceſſion to his Children, was abrogated, and a 

0 Community of all things inſtituted between Noah and his Sons after the Flood. 

il 1 8 And when Noah was left the ſole Heir of the World, why ſhould it be thought 

. 25 3. 7 that God would diſinherit him of his Birth-right, and make him only Tenant in 

| Oxon Edit. common with his Children? And if the Bleſſing given to Adam, Gen. 1. 28. be 

compared to that given to Noah and his Sons, Gen. 9. 2. there will be found 2 

conſiderable difference between theſe two Texts. In the Benediction of Adam 

Wh we find exprefled a ſubduing of the Earth, and a Dominion over the Creatures ; 

12 neither of which are expreſſed in the Bleſſing of Noah, nor the Earth there once 

named : It is only ſaid, The Fear of you ſhall be upon the Creatures, and into your 

Hands are they delivered ; then immediately follows, Every moving thing ſhall be 

Meat for you, as the green Herb, &c. The firit Bleſſing gave Adam Dominion over 

the Earth, and all Creatures; the latter allows Noah Liberty to uſe the living 

Creatures for Food: Here is no Alteration or Diminiſhing of his Title to an ab- 

1 ſolute Propriety of all things, but only an Enlargement of his Commons. 

þ F. As for the Government. of the World before the Flood, I. have already ac- 

knowledged, that the Scriptures being filent in it, no Man can affirm any thing 

poſitively concerning it, whether it was Regal, Ariſtocratical, or Paternal : Neither 
is it any Proof, that becauſe God thought fit, for our underſtanding the Age of 
the World, or the Genealogy of Noah, from whom all Mankind now takes 1ts 

Original, to ſet down a Series of the Patriarchs from Father to Son; or, that be- 

cauſe they were no obſcure, unregarded Men, that therefore they muſt all be 

abſolute Princes or Monarchs over their Families. This is, as a Father ſaid 
long ago, Divinare magis quam ſcire. But I ſee, when Prejudice once blinds our 

Reaſons, we eaſily make good the old Saying, Facile credimus quod volumus. But 

. as for your Quotation out of Joſeph, T grant indeed, that at the firſt ſight it 

n makes for you: But ſuppoſe it doth, I cannot ſee how a Man can lay any ftrels 

1 upon it, ſince the Scripture, being ſilent of any ſuch Monarchy, or Principality 

4 in theſe Patriarchs ; ſince this Author writes his Hiſtory above three thouſand 

Years after the Time that theſe Patriarchs lived, which he there mentions ; and 

that we are ſure there were no Authors then extant, that writ of the Anti- diluuiau 

Patriarchs, but Moſes only, Foſephzes could ſpeak no otherwiſe than by guels, ot 

from ſome uncertain Traditions preſerved amongſt the Phariſees, of which Sect 

he was: To which Traditions, when not warranted by Scripture, how little 
credit 1s to be given, our Saviour himſelf teaches us; and alſo the many futi- 


4 lous Traditions of the Rabbins, at this Day, do ſufficiently ſhew us. But, I 
of | % ſuppoſe, 
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Dialogue the Second. . "oF 
ſuppoſe, that by this Word px, there uſed by Joſephs, (which is rendred by the 5 
Latin Verfion- Principatus) is not meant any Monarchical Power, but only that 
Principality or Eminency, or that Reverence and Reſpect which their Poſterity 
paid them, either in regard of their great Age and Experience, or of the Spirit 
of God, with which they miglit be ſuppoſed to be endued, ſufficient to make 
them to be taken notice of, and reverenced above all other Men living in their 

Time. I have likewiſe, upon better Conſideration, two other Reaſons to add, 
why by the curam rerum, mentioned in this place, cannot be meant a Regal 
Power, becauſe Joſeph» mentions no ſuch thin of Adam the firſt Father, and, 
as you ſuppoſe, Monarch of Mankind; which ſure he would have done, had he | 
| believed him endued by God with ſuch a Power. N : 

The ſecond Reaſon is, that if you pleaſe to obſerve, he aſcribes to Mathr/e- 
lah, Lamech and Noah, as many Years ct Empire, as of Life : So that either this 
place of Joſephus ſignifies nothing ar all, or elſe will make nothing to your pur- a 
© poſe to prove theſe ancicnt Patriarchs to have been ſo many Monarchs. ; 

I come now to the next Period of Time after the Flood, and vrhereof I grant 
we may difcourle with mote certainty : But I could have wiſhed you would have 
repeated more particularly the Werds, whereby you ſuppoſe God granted to 
Noah alone, an abſolute Dominion over the whole Earth, and all the Creatures 
therein contained. But I perceive you thought the Words not very favourable 
for you, or elſe-you would have repeated, or read themto me ; whlch ſince you 
omitted, I pray give me leave to do it for you, and then I will leave it to your 
ſelf to judge whether there can be any thing drawn from this Text to counte- 
nance your Opinion : The Words are theſe, And God blefſed Noah, and his Sons, Gen. 9. 1, 4 
and. ſaid unto them, Be fruitſul, and multiply, and repleniſh the Earth And the fear Yo N 
e you, and the dread of you ſhall be upon every Beaſt of the Earth, and C pon ever Pu] f 
| of the Air, upon all that moveth upon the Earth, upon all the Fiſhes of the Sea = 0 
hand are they delivered. Every moving thing that liroeth ſhall be Meat for ou ; 5 = 
the green Herb have ] given you-all things. Where you may plainly 102 that Ne 15 
hath no Preheminence in this Grant above his Children, who nk (for as m urs 
as I can ſee) by this Text to be Tenants in common with him of the E. 5 
and all its Creatures. Nor is there much difference between this Gra to Nas 
and his Sons, and that made to Adam and Eve, which I proved mp 5 ab 
to all Mankind, more than that the Brute Animals are Bu exf Ny : 485 | 
1 his Sons for Food, which they were not before to jp 196 e 
But I perceive you your {elf are { is is t | i and hs 
vious Senſe of thee Words and eee 8 5 t oo 
ſo as may beſt ſerve your purpoſe ; and indeed you dea rh. rr abs 9 35 
that this Grant may be beſt underſtood with a e d 0 in Sy gy by 57 
5 Ne e ace | oe for your purpoſe that it ſhould-be le wderſicod 125 4 1 9 

at will be beſt underſtood by any Body elſe, which beſt agrees with . 
and obvious Senſe of the Words. S . Srecy ir the plain 
the Bleſſing might be truly e N e e 5 f 7 Gar 
—_ _ a ptivate Dominion : Since that were to ſay 8 a 

reis Words give a joint Title in preſent, (for the Text faith, Jae your Ka 
ey are delivered) may beſt be underſtood with a Sub dinati er e 
bodrlecauſe tis poſſible chat in Subordinati ee of M_ BEEL ; 
EMT rl 
underſtood in Reverſion, becauſe tis poſſible one may live ſo to enjoy i And | 
= as for the other parts of this Grant, the { . 
F 
u nt = full dad equally J 70 0 7 D 3 | _ 5 ar 
of you (lays God) ſhall be upon every Beaſt, 8c. Can EC fav. ahi 
the Creatures were to fear. and fa d 1 „ . 
Z . Sre of Noa only, and-not of his 
: (Into your Hauds they are Ac Woalgn ho hem - Yo * 517 705 bebo: 
pleaſe, or they ſhall be delivered into your Hand 33 
wilely 70 Hay, tat if Adam nad z e ands hereafter? You do alſo as 
he would not now abrogate it: Fo 1 8 eee 
„ : For 1 grant, that if he had given Adam any 

1 a ominion, that there had been no reaſon for hi 
changed it. But I think I have ſufficient! d r eee i 
had no ſuch private Dominion given hi ee ee 
| given him any more than Eve, and thoſe Children 
that 


o 


I 


Il id. 2 47. 


F. C. G. p. 49. 
1. I. C. 4. 


that were to proces from, them: So that this 
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hat were to proceed from them. duppoſition being falſe, there 
will be no ſuc conſiderable difterence as. you ſu between theſe two Texts. 


For certainly, (thoug h it be, not here Exprelied) Neah;s,Sons had as; much t ight 


- 


to ſubdue or poſſeſs the Earth, as the Poſterity.of Adam had before the Hodd, 


1 aw 4 4 # 


and likewiſe to enjoy, or cat. the Products thereok;; only here is granted toda 
and his; Sons a Power to kill the Creatures for Food, Which was not granted to 
Adam, or thoſe that lived before the Flog: And tho you will have this Graßt 
to be no diminiſhing of Neah's Title to a ſole Proprigty in all things, but only 
an Enlargement of his Commons; yet methinks it is a conſiderable Privilege not 
only to himſelf, bur his Sons likewiſe, who are hereby impowered to ule the 
Creatures for Food, as well as their Father, or eiſe their Caſe. had been vety 
hard, if when the Creatures were ſufficiently multiplied, they might not: have 
killed ſo much as a Hare, or a Partridge, without his leave. And if they had a 
right thus to uſe theſe Creatures, how this differs from an abſolute Propriety 
in them whenever they are taken, my dull Underſtanding is not able tocoon· 
prehend. 8 i ir 10 10 
N. Well, ſince you will not admit gf this ſole, Dominion of Mah over all 
things in the World ; I ſhall not longer inſiſt upon it, but will ꝓaſs over to thoſe 


my 
= 


other Authorities I have to produce out of Scripture. jus wy ls 


E I pray, Sir, do; and to let you ſee how fair an Adverfary Iwill be, I: will 
for the preſent admit, that Noah was a Prince. or Monarch over all his Polteritys 
but then pray ſhew me to whom this Power deſcended after; his Deceaſe 3 lor 


I can ſee nothing in Scripture that favours your Divine Right of Primogehitufe, 


but that every one of Neah's: three Sons was a Prince alike over his own Fa- 


mily, and had an equal ſhare. in the Earth, and all its Products, the one as: much 


dwindles into a ſort of Gave-kind, where all the Sans inherit alike. 

M. 1 cannot deny the Matter of Fact to be as you have laid down; but then 
there might be very good reaſon for it, which might render the ſole Principality 
of Neah's eldeſt Son to be not only unlawful, but unpracticable. 3 for, in the: firſt 
place, Mr. Selden in his Mare Clauſum (in the place aforecited)ytells us, fram 
the ancient Tradition of the Jeuiſu Rabbins, 75 


” 
1 4 


hat Noah himſelf, as Lord ef ally 


as the other: So that here it is apparent that your, ſole Monatchy. of the World, 


F 


was Author of the Diſtribution of the World, and f private, Dominion; and that bj the: 


a 


Appointment of an Oracle from God, he did confirm #þ19; Diſtribution; by his Joſt lilli aud 


eſtament, which at his Death he left in ibe Hands of his eldeſt. Sou Stem; and calſo. 


warned all his Sons, that nene of - them ſhould invade any of their \Brgthexs Dominiunt, or 
enjure one another, becauſe from thence Diſcord and Civil Wars url necellarilh follows! 


Nor do I ſee any reaſon, why Noah might not. emancipate, his two younger 


Sons from the Dominion of the elder, and likewiſe give them a ſeparate ſhave oſ 
the Earth, and allo an independant Power over their qwn Family and Poſterity. 
In the ſecond place, it might be impracticable for one Marto;govery. all. Man- 
kind, when in a little time it became ſo multiplied and diſperſed Over the Face of 
the Earth, and the Languages fo confounded by the Act, or Will of God, that it 
was impoſſible for the three elder Sons of theſe three great Pattiarchs to govern 
B. P. P. g ro. them. But during the Life of Noah, we do not read chat any / of his Chiklrens- 
or Deſcendants, withdrew themſelves from him without his leave; but rathenthen 
Cen. 11. 1,2. contrary; for it is ſaid, The whole Earth was of one, £anguage, aud of ue Sprachs. 
and it came to paſs, as they journeyed from the Eaſt, that they found ia Plain iu ibe 
Land of Shinar, &. By which Words it appears theꝝ kept well enough together; 
and the very reaſon why they began to build the;Tower, was; leſt (aid they): 
Ie ſhould be ſcattered abroad upon the Face of the whole. Earth: So. xhat there was: n 
Diſunion amongſt them, nor ſo much as a deſire of it whilſt Noah lived. nol? 


F. I pray give me leave to anſwer what you haye {aid concerning this Hiſtri- 


bution of the Earth by Noa s laſt Will, and alſo his making all his Sous Lords, or 


Monarchs alike, both which ſavour ſo ſtrongly. of, the Rabbinical Liberty of In- 
vention, that I wonder how any learned Man can believe ſuch idle Stories, eſi [ 
Pecially when the Scripture, and the moſt ancient. Hiſtories and Records that 
are extant in the World, mention no ſuch thing. And though Joſephs may;.in 
the place you have cited, ſuppoſe that every one of the Patriarehs he mentions 
were Princes or Monarchs, yet he doth not ſay any thing like it, concerning the 
three Sons of Noah's being Monarchs, or of this Partition of the Earth between 
them; but maketh them to live together in thoſe mountainous Parts, till they 


deſcended 
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16.4144 from thelee into the Flain: So that it was impoſſible for Noah to make 
— thoſe Parts of the Earth, which were not yet diſcovered. And 
it is apparent by the Scripture it ſelf, that a eonſiderable time after Noah's Death 
all Mankind lived rogether ; and therefore there was no Impoffibility (as you 
ſappoſe) why Noah's eldeſt Son could hot have commanded his Brethren, and 
their Deſcendarts, they being not as yet diſperſed, or ſeparated from each other; 
as you may ſee by the firſt Verſes of the Irth of Geneſis, which you cited but 
now. So that if Noah's eldeſt Son was diſinherited of his Right of governing his 
Brethren, and their Deſcendants, that conld not be the canſe of it, which you 
aſſign: And if Primogeniture be a' Divine Right, appointed by God Wimſclt,: and 
unalterable by Humane Laws, as you ſuppaſe, I cannot fee how the Will of a 
Father, which is but a Humane Hſtitution, can ever alter it : For I remember you 
laid it down as a Maxim, at our laſt Meeting, That the Divine Right of the right 
Heir never dies; can be Joſt, or taken atay; fo that if there hath been any ſuch thing 
as 2 Divine Right of Primogeniture belonging to the eldeſt Son of Noah, it is 
not likely that he would have permitted his two Brothers to have uſurped it 


M. I mall not inſiſt longer on this Tradition, concerning the Diſtribution of 

the Earth amongſt the Sons of Noah. But certainly it is not a thing to be made 

fo flight of as you do, ſince Cedrenm, a modern Greek Hiſtorian, is very particu- 

lar in it; beſides, ſo many other learned Men (and the great Selden among the 

reſt) have given countenance to it: And though I grant that Primogeniture 18. 

of Divine Right, yet that might very well be altered by Noah's Will, eſpecially 

ſince his Children might be ſatisfied that he being + Prophet, and Preacher of 
Righteouſneſs, made this Diviſion of his Paternal Power by a' Divine Com- 
But I ſhall nor dwell longer upon this, but proceed to the next Period of 

Time; (viz.) that of the Confuſion, and Diſperſion of Tongues, in which there 

are more evident Footſteps of this Right of Primogeniture, as alſo of the Pa- 
triarchal Power I maintain: And therefore pray turn to the roth of Genefer, 

and there you will find (after the Recital of the Genealogy of every one of the 

Sons of Neah, whoſe Deſcendants are there particularly ſer down) theſe Words 

Mm the fifth Verſe; By theſe- were the Iſles of the Gentiles divided in their Lands ; every F. P. & 4. 
one after his Tongue, after their Families, in their Nations. And likewiſe in the 20th 

Verſe,' Theſe are the Sons of Ham, after their Families, after their Tongues, in their 
Conntries, and in their Nations. And in the laſt Verſe, Theſe' are the Families of 

the Sous of Noah, after their Seneralioii, in their Nations ; and by theſe were the Ni- 

tions divided in the Earth after the Flood. So that if we conſider the firſt Planta- 

tions of the World, which were after the Building of Babel, and the Confuſion 

of Tongues, we may find the Diviſion of the Earth into diſtin Kingdoms, or 
Nations, by ſeveral Families and Languages, whereof the Sons, or Grand-children g. 4, 14 17 
of Noah, were the Kings, or Governors; by a fatherly Right. And for the preſet» P. 275. 
vation of this Power, and Right in theſe Fathers, God: was pleaſed to-beflow upon 
feyeral Families a Language on each by it ſelf, the better to unite it into a Nation or 
Kingdom. So that it becomiig impoſſible (as I ſaid before) for the elder Sons ot 
Deſcendants of theſe three great Patriarehs to govern all Mankind; who now no 
longer underſtood each others. Language, it was "abſolutely neceſſary that the 
Heads of the feycral Families ſhould take that care upon them, and their Chil- - 
dren ſubmit to them ; wheretn they had the Direction of God "Almighty, who 
had commanded them to obey their Parents; and à miraculous Declaration of 
his Will for their Diſperſion, by the confounding of their Language; and that fo 
ordered by God too, that the Deſcendants of the ſame Perſon, and F amily, 
ſpoke one Tongue: Was not this a declaring theſe Fathers Princes of 'thefe 
ſeveral Families, and Tongues by God himſelf, who by his Providence had thus 
contounded their Tongues, and diſperſed them by Families, that they could ne 
longer be governed by three or four Patriarchs, but muſt have as many diſtinẽt 
Governments, as there were different Tongues, there being no means at preſent 
of any Intercourſe, or Correſpondence one with another, or with their former 
Governors * So that however in this Confuſion of Tongnes (by which, as Jo- 
fephrs ſuppoſes, there were ſeventy two diſtinct Nations erected) yet were they 
not confuſed Multitudes without Heads, or Governors, and at liberty to chuſe 
what Governors, or Government they 32 3 but were ſo many diſtinct Fa- 

milies 
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B. F. P. $15-milies which had Fathers for Rulers over them of the ſame Speech : Whereby it 
is manifeſt, that even in the Confuſion, God was careful to preſerve Fatheyly 

Authority, and Mynarchical Power entire, by diſtributing the Diverſity of Languages 

according to the Diverſity of Families; which ſhews that God was {till for Go- 
vernment, and that Paternal too; ſince it is evident that every People followed 

| their Anceſtor, or Patriarch, as their Prince or Leader in this Diſperſion, who 
had a Patriarchal Authority over their Poſterity : Eor by what elſe can you ſup- 

poſe they could have made their Children and Deſcendants to have followed 

them as far as the utmolt Ifles of the Gentiles ? L 931 e 

F. I confeſs there are many Difficulties as well in the time, as manner of this 

Diſperſion, according to our common Chronology; for if you ſuppoſe, that the 

Building of the Tower of Babel fell out within two hundred Years after the 

Flood ; as moſt of our Chronologers, who follow the Hebrew Account, do; then 

it is certain, that Noah, and his Sons, were ſtill alive, who lived till above four 

4 hundred Years after the Flood; ſo that either Noah, and his Sons, did not travel 
ih with the reſt of their Deſcendants into the Plain of Shinar, where they built the 
1 Tower of Babel, which yet ſeems contrary to the Text, which ſays, Al Man- 
1 kind being of one Language, they travelled, &c. And if theſe Children and Grand- 
1 children left their Anceſtors at home, what became of their Monarchical Au- 
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. thority, when their Subjects were gone? And you your ſelf do aſſert, that none 
of Noahs Poſterity divided from him, as long as he lived. So on the other fide, 
| if you ſuppoſe that Noah and his Sons marched along with them in this Expe- 
| dition, you muſt make them either to have quitted their Authority over their 
9 Deſcendants, or elſe to have joined with them in this wicked and fooliſh Enter- 
A prize of building a Tower, whoſe top ſhould reach to Heaven ; which is very 
. hard to conceive of Neah, a Preacher of Righteouſneſs, or his Sons, whom 
1. the Scripture no where mentions, or blames for having a hand in this At- 
. | tempt. 15 „ a 155 | PET. 
il L. 1. c.4 But if you will lay the fault of building this Tower upon Nimrod, as Joſephus 
+ doth, who makes him a great Tyrant, and a wicked Man, this will make againſt 
Wt your own Hypotheſis, which ſuppoſes no Rebellion, or Uſurpation, to have been 
| during the Lite of Noah. So that to avoid theſe Abſurdities, and Difficulties 
. that will fellow by the placing the Building of the Tower of Babel within two 
Ia hundred Years after the Flood, (as you muſt do, if you follow the preſent Her 
| brew Account) I think it were much .better to embrace the Account of the 
of LXX, which by adding a hundred Years to the Lives of each Patriarch between 
| | Noah and Abraham, makes the Confuſion of Tongues to have happened not till 
if | about five hundred Years after the Flood; which takes away thoſe Abſurdities 1 
#3 mentioned, of making Neah and his Sons to have had a hand in the building of 


— — 


| the Tower of Babel, or elſe that Nimred did it, whether they would: or not; 
'* which is likewiſe as hard to ſuppoſe : All which Difficulties, according to this 
Account, may very well be taken away ; ſince then, Noah and his Sons were 

dead, before ever this Tower began to be built. And for the further Proof of 

4 | this, I refer you to the learned Jſaac Voſſieus his Vindication of the Tranſlation 

x of the LXX, and his Chronology accommodated to that Account, as moſt agree 
1 aꝛuble to the ancient Hebrew Original: But this is only by the by. eel 
M. I thank you, Sir, for your Solution of this great Difficulty, which I am 

| ſatisfied cannot be better ſolved, than by this Account of the LXX Verſion. 
1 But I pray anſwer my Argument, which in my Opinion clearly makes out the 
| Divine Inſtitution, as well as Neceſſity of Patriarchal Power. 
5 . F. I was juſt coming to it; and therefore in the firſt place I muſt tell you, 
a that I cannot imagine how you can prove from this Text concerning the Dilper- 
"i ſion of Nations, and their following certain Leaders of their own Family, and 
: Language, when otherwiſe they could not have converſed together; that there- 
fore God muſt be careful in all this Tranſaction to preſerve your imaginary Pa- 


Wo triarchal Power entire ; of which the Scripture is altogether filent. And you might 
KY J. T. C. c. 11. as well tell me, that becauſe in Haunibal's, or Darius s Army, there were whole 
. fo 177. Squadrons of different Languages, who were ranged under Captains of their 
hy” own Language, or Country, that therefore Fathers, or Grand-fathers were 
1 Leaders of each Squadron; or that Dariis, or Hannibal, were careful to preſerve 
5 Paternal Authority. | " 


But 
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Dialogue the Second, © 

| Bu. u doſe I grant you the utmoſt you can ask, yet, fince God thought fit at this 
2 ee all thoſe of one Tribe ſhould ſpeak the — 5 Lan age, 
which was not underſtood by any other, itislikewife very reaſonable to ſuppoſe, that 
they could not travel ſo far as the utmoſt parts of Aa, without chuſing, and tollow- 
ing ſome Captains or Leaders to be their Guides, and Commanders in ſo long a 
ontney ; and whom could the People ſooner chuſe to follow for this purpoſe than 

a der F athers, or Grand- fathers, to whoſe natural Affection, Wiſdom, and long 
Experience, they had from their very Infancy always paid a great reſpect and ſub- 
miſſion : Yet doth it not therefore follow, that ſuch Fathers or Grand-fathers thus 
led or commanded their Children and Poſterity (now grown up to be Men and Wo- 
men) by any natufal or Divine Right, or that tliey followed them otherwiſe, than 
as an Army of Volunteers, or than as a Caravan in the Deſarts of Arabia doth a 
Captain of its own chuſing. But it you will ſuppoſe any thing beyond this, you 
will find yourſelf involved in greater Difficulties and Abſurdities. For pray 
tell me, what great care was there to preſerve a Patriarchal Authority in this Con- 
fuſion and Diſperſion, by breaking it into ſo!many Parts? Indeed I am fo blind 
I cannot ſee it. For as I will not deny, but it was God's Will to confound the 
Language, and diſperſe the Families of Mankind, both for a Puniſhment, and al- 
ſo for the better peopling of the World : So am I not convinced, that God, in 
acting thus, was at all careful to preſerve the Patriarchal Authority derived 
from Adam. For you cannot deny, but that at the ſame time he deſtroyed the 
true Supreme Fatherhood of the natural Monarch, or Heir of Adam, who could 
be but one Perſon, as you yourſelf have already aſſerted: Or, can it be any Rea- 
ſon to ſay, that God, for the preſervation bf Paternal Authority, let ſo many ſe- 
veral new Governments, with their Governors, ſtart-up, who mult all enjoy this 
Authority? And is it not more reaſonable to ſay, that God was careful to deſtroy 
this Paternal Authority, when he ſuffered thoſe of Noah's Sons or Deſcendants, then 
actually in Poſſeſſion of it, to have their Monarchy torn in pieces, and ſhared by 
ſo many of their Subjects? And would it not be an excellent Argument for Mo- 
narchical Government to ſay, when any Monarchy was ſhattered to pieces, and 
divided amongſt many revolted Subjects, that God was only careful to preſerve 
Monarchical Power, by rending a great ſettled Empire into a Multitude of lit- 
tle Governments. So that it is altogether irrational to conceive, that if any three 
or more right Heirs of Noah had Paternal Authority or Sovereignty by Right of 
Fatherhood over Mankind at Babel, that the next Moment, (all they yet living) 
Seventy two others ſhould have a like Sovereignty by Right of Fatherhood over the 
ſame People, divided into ſo many diſtinct Governments: Either then theſe Sen- 
ty two Fathers were actually Rulers juſt before the Confuſion, and then they were 
not one People, but an Ariftecratical Commonwealth, and then where was your 
Monarchy? Or elſe theſe Seventy two Fathers had Paternal Authority, but knew it 
not, which is hard to ſuppoſe. And if theſe Seventy two Grand- children of the 
Sons. of Noah had a Right to divide this Supreme Paternal Authority of Adam 
into as many diſtinft Governments as there were Heads of Families, why might 
not their Sons have done ſo in inſinitum? And then there could never be any com- 
mon Prince or Monarch ſet over them all, but by Force or Conqueſt, or elſe by 
Election; either of which deſtroys your Notion of the Divine Right of Primogeni- 
ture. | 


M. Tis a very pleaſant Notion methinks this of yours, that the Poſterity of B. P. P. 
the firſt Planters of the World ſhould follow their Anceſtors, not as Children or Se. 60. 


Subjects, but as Volunteers, and from a Reverence (torſooth) and Affection to 
their Age, Wiſdom, and Experience. Indeed, I am thus far of your Mind, that 
theſe Children followed their Fathers freely, and were not driven atore them, 
nor dragged after them with Chains: But to infer from hence, that they owed 
their Father none of this Service or Attendance, but out of meer good Na- 
ture and Gratitude, which are due to Strangers that have obliged us by being 
our Benefaciors, is a Notion that only becomes one, that owns no Right to be 
derived from Patriarchal or Paternal Power ; and ſince there were none of theſe 
Patriarchs, who were the Leaders of Mankind in this Diſperſion, but might be 
one or two hundred Years old, if not more; can any thing in Nature look more 
ridiculous, than for Children and Deſcendants of theſe old Men, to ele& them 
who begat them, to be their Leaders: and Governors, at a hundred Years of 


Age? | 
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And to give you an Anſwer why Governments.might not upon my Principles 
crumble into new ones, in inſinitum, I think it may be ſufficient, to tell you, that, 
Firſt, God prevented it, and that for the moſt part by Monatchs, ever ſince the 
Creation of the World; and although he was pleaſed to permit many Diviſions 
after this time; yet he would never ſuffer Mankind to be crumbled into ſuch 
{mall Diviſions, as to make eyery diſtin Houſhold an Independent Government. 
Secondly, Thoſe Monarchs prevented it, who would be ſure to reduce to their 
Subjection any Perſon that ſhould attempt to divide himſelf or Family from the 
reſt, and ſet up for an Independent State, without his leave and liking. Third 
ly, The neceflity of Mankind prevented it, ſuch {mall parcels of Men not being: 
able to preſerve themſelves, but by uniting with the reſt, fox their Support and 
Protection: So that if you could never fo clearly. prove, that hete was no Sub- 
ordination to the eldeſt Son or Heir of Mah, yet this ſigniſied nothing, for 


S. 4 4 


God ordered it ſo to be; and if theſe;Grand-ſons of Noah were Independent Gor, 
vernors of their own Families, without any Subordination to the eldeſt, Son's 
Son or Heir ot Noah; yet were they {till Sovereign Princes and much leſs had 
any dependence upon their on Children and Deſcendants. So that hitherto the 

Mlultitude were kept under Subjection, and could not ſet up a Commonyealth, 
without rebelling againſt. thoſe Independent Governors. „ 
Now if in this horrible Confuſion of Tongues, the People, by the Will of 
God, ſtill fell under the Monarchical Government of theſe Fathers of Families; 
I defire to know when they could obtain their Freedom, and in what Age it 
N 7 I muſt confeſs you had ſome reaſon to look upon my Notion of the De- 
ſcendants of the Sons of Neah following their Anceſtors in this Diſperſion, 
not as Children or Subjects, but as Volunteers, to be as ridiculous as, you 
are pleaſed to make it, could you have any way proved, at. our laſt. Meet- 
ing, that the Power of Parents over their Children and Grand-children to all 
Generations, is as abſolute and perpetual, as that of a Maſter oyer his Slaves, 
and that a Son and a Servant were alt one at the firſt; but ſince you failed in that 
Propoſition, which is the Groundwork of all the reſt, I muſt beg your pardon, if I 
cannot found the Deſcendants of Noah, following their Fathers or Anceſtors in 
the Diſperſion, upon any higher ground, than meer Gratitude and Eſteem : I mean 
for all ſuch of them, who were themſelves at that time Maſters or Heads df 
ſeparate Families; and I defire to know of you, by what other Motive or Obli- 
gation, a great Grand-ſon (for Example) was obliged to. follow his great 
Grand-father to the World's end, as his Prince or Leader, when perhaps, his 
own Father thought fit to lead him another way; and I deſire you to ſhew me 
if they had (as they might very well have) commanded different things, which 
was to be obeyed? And how Diſobedience to a Man's own Father in this caſe 
would have conſiſted with that Law of Nature, which you ſo much inſiſt pon, 
of honouring a Man's Father? But indeed all this miſtake proceeds from your 
firſt falſe Notion, which I ſee you cannot yet be quit of, in {till ſuppoling the 
Obedience and Subjection of Children to their Fathers to be abſolute and per- 
petual: The contrary to which, J have already made out at our laſt Meeting: 
And therefore I mult tell you again, that this Notion of theſe. Grand-children, 
or Deſcendants following their Fathers or Anceſtors, not out of Duty, but 
Choice, 1s not ſo ridiculous as you are pleaſed to make it; and though I do not 
ſuppoſe, that they elected theſe Anceſtors of theirs for their Leaders by a Balli 
ing Box; yet this much J am ſure of, that they might prefer, if they pleaſed, the 
following of their Father or Grand-tather, rather than their great Grand- father, it 
they perceived that he had doted through Age, or elſe by Weakneſs or Infirmities was 
unable to lead them; or that his natural Temper was ſo Imperious and T yranni- 
cal, that there was no living under his Government? Neither doth the Scrip- 
ture it ſelf any where declare the contrary, only ſays in general, that by theſe 
Grand- ſons of Noah, the Iſles or Countries of the Gentiles were divided, ac- 
cording to their Families and Nations, without particularly telling us, who were 
the Princes or Leaders of each Tribe or Family. Ard to inſtance, if this Divi- 
ſion happened in the Time of Peleg or Phaleg, as the Greek LXX makes it, then 
not 4rphaxad the great Grand-father, or Selah the Grand-father, but Heber the 
Grand-lon was the Prince or Leader of his Family at this Diyiſion: Since 8 18 
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BIBLIOTHECA POLITI CA. 


you would have found that this Bleſſing was not intended for Jacob, but Eſau, for 
whom Jſaac then miſtook him. But be it as it will, whether the Bleſſing was 


given to Jacob or Eſau, it matters not; for from theſe Words I can by no means 


gather, that. any Government or Superiority was thereby conferred on Eſau 


over Jacch, or Jucob over Eſau. For, firſt, as to Jacob, this Bleſſing was never 
fulfilled, as to be Lord over Eſau, who was Prince of Mount Heir in Jacob's Life- 
time: And as for bowing, or any other Token of Superiority, we read indeed, 


that Jacob at his meeting his Brother Eſau bowed ſeven times towards him to 


the Ground, though he had before ſold his Birth-right to Jacob; and therefore 
this Birth-right cannot mean any ruling Power, or Lordſhip over his Brethren; 
ſince it is manifeſt from the Text, that Jacob had no more Brothers than Eſau ; 


nor had Jſaac any conſideration of Jacob's having then bought this Birth-right; 


for when he thus bleſſed him, he took him not to be Jacob, but Eſau ; nor did 
Eſau underſtand any connexion between the Birth-right, and the Bleſſing; for 
ſays he to his Father, He hath ſupplanted me theſe two times, he took away my Birth- 
right, and behold now he hath taken away my Bleſſing. Whereas, had this Bleſſing, to 
be Lord over his Brethren, belonged to the Birth-right, Eſau could not have com- 
plained of this ſecond Act as a Cheat, Jacob having got nothing, but what Eſau 
had ſold him long before. 1 . 5 il 6 

So that it is plain, Dominion was not then underſtood to belong either to the 
Birth-right or Bleſſing. And therefore it is more rational to ſuppoſe, that this 


Word Birth-right only relates to the Right of Prieſthood, which the Jews ſup- 


poſed always to deſcend to the eldeſt Son, before the Law was given: And that 
by Bleſſing, is meant no more, than that double Portion of Goods, which by 
the Jewiſh Law was due to the Firſt-born ; and that this is the true Senſe of 
this place, I deſire you to lcok in Gen. 21. 10. (if you pleaſe to give me your 
Bible, I will ſhew you the place, and will read the Words to yon) where Sarah 
taking Iſaac to be Heir, ſays, Caſt out this Bond-woman and her Son, for the Son of 
this Bond-woman ſhall not be Heir with my Son: Whereby could be meant nothing, 


but that he ſhould not have a Pretence to any equal ſhare of his Father's Eſtate 


after his Death, but ſhould have his Portion preſently, and be gone. And far- 
ther we read, Gen. 25. 5, 6. That Abraham gave all that he had unto Iſaac; but 
unto the Sons of the Concubines which Abraham had, Abraham gave Gifts, and 
ſent them away from Jaac his Son, while he yet lived; that is, Abraham having 
given Portions to all his other Sons, and ſent them away, that which he had 
reſerved, being the greateſt part of his Subſtance, Taac as Heir poſſeſſed after his 


Death; but by being Heir he had no Right to be Lord over his Brethren : For if 


he had, why ſhould Sarah deſire to rob him of one of his Subjects or Slaves, by 
deſiring to have him ſent away ? 

So likewiſe, if you look into the firſt of Chron. chap. 5. v. 1. you will find à 
place, that plainly confirms this Interpretation, where it is ſaid ; Reuben was the 
firſt-born, but foraſmuch as he defiled his Father's Bed, his Birth-right was given un- 
zo the Sons of Joſeph, the Son of Iſrael ; and the Genealogy is not to be reckoned after the 


 Birth-right. For Judah prevailed above his Brethren, and of him came the chief Ruler; 
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but the Birth-right was Joſeph's, though he was the youngeſt Son. And that this 
Birth-right was Jacob's Bleſſing on Joſeph, Gen. 58, 22. tells us in theſe Words; 
Moreover I have given thee one Portion above thy Brethren, which I took out of the Hand 
of the Amorites with my Sword, and with my Bow, Whereby it is not only plain, 
that the Birth- right was nothing but a double Portion of Right due to the eldeſt 
Son; but the Text in Chronicles is expreſly againſt your Opinion, and ſhews that 
Dominion was no part of the Birth- right; for it tells us, That Joſeph had the 
Birth-right, but Judah the Dominion. So that unleſs you were very fond of this 
Word Birth-right, without conſidering in what Senſe it is to be taken, you would 
never bring this Inſtance of Jacob and Eſau, to prove that Dominion belongs to 
the eldeſt Son over his Brethren : For if this Bleſſing of Jaac upon Jacob ſigni· 
fies any thing more than this, it could not relate to his own Perſon, who never 
ruled over his Brother at all; and therefore it is at molt no more, than a Pro- 
pheſy, ſhewing that the Jews, as being deſcended from Jacob, ſhould in after 
Times rule over the Edomites, or Poſterity of Eſau, according to what Rebekah 
had been foretold from God; Two Nations are in thy Womb, and two manner of Per 
ple ſhall be ſeparated from thy Bowels, and the one People ſhall be ſtronger than the other 


People, and the Elder ſhall ſerve the Younger, And ſo Jacth blefied Judah, and gu 
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Dialogue the Second. 


1 /bovoh not in his own Perſon, * 
— 98 you might have argued as welk that the Dominion belonged 


the thi over his Brethren; as well as from this Bleſſing of Jſaac, that it 
_— Sou, they being both but Predictions of what. ſhould long after hap- 
en to their Poſterities, and not declaring any Hereditary Right of Dominion in 
47 Til 2 rigorouſly inſiſt, that Primogeniture is ſuch a. Divine Right as can- 
not be altered by any Humane Act or Conſtitution; but yet I take 1t to be ſuch a 
Right, that without the Father orders it otherwiſe in his Lite-time, or that the elder 
Brother doth of his own accord depart» from his Right, he will have a good 
Title to his Father's Government or Kingdom, and conſequently to command 
over the reſt of his Brethren ; and therefore Erotius makes a great deal of diffe- 
rence between Hereditary and Patrimonial Kingdoms, the former being to de- 
ſcend to the eldeſt Son only, but the latter are diviſible amongſt all the Sons, if 


| the Father pleaſe : And hence I ſuppoſe it was, that as Mankind increaſed, one 


petty Kingdom grew out of another. Thus the Land of Canaan, which was 

copled by ſix Sons of Canaar, and Philiſtim the Son of Mizraim, had eight or nine 
2 in the Time of Abraham, and above thirty Kings in Ibu] s Time ; which 
could proceed from no other Cauſe, but the Fathers dividing their Kingdoms in 
their Life-times, or at their Deaths, amongſt their Sons and Deſcendants ; for 
we hear not of one tittle of Popular Elections in thoſe early Days. And 1 
have Proofs enough of this in Scripture. Since thus we find it to have been 
among the Sons of Jhmael and Eſau, as appears by Gen. 2g and 26. where it is 


ſaid, T heſe are the Sons of Iſhmael, and theſe are their Names by their Caſtles and 


Towns, &c. Twelve Princes of their Tribes and Families. And theſe are the Names of 
the Dukes that came of Eſau, according to their Families, and their Places by their Na- 


but in his Poſterity) the Scepter and Domi- 
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ion. And hence it is, that in after Ages, Princes did often divide their King- 


doms amongſt their Children, of which you may ſee divers Examples in Erotius 
De J. B. J. 2. cap. 7. which Diviſions, when made and ſubmitted to by the eldeſt Sed. 12 


Son, I doubt not but were good. Yet I think it cannot be denied for all 
this, that by the Law of Nature or Nations, where there is no Will of the Fa- 
ther declared to the contrary, the eldeſt Son ought to inherit, And this is the 


Judgment not only of Chriſtian, but Heathen Writers. Thus Herodotus, the Herod. Polym: 


9 molt ancient Greek Hiſtorian, lays it down for a general Cuſtom of all People or 
= Nations, that the eldeſt Son ſhould enjoy the Empire; and the Romans were likewiſe of 


this Opinion; and therefore Livy, when he ſpeaks of two Brothers of the Alu- 
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broges contending for the Kingdom, ſays, T he Younger was more ſtrong in Force 


Age and Nature; as alſo doth Trogus Pompeius in his Epitome of Juſtin, when he 
calls it the Right of Nations; and in another place, a Right of Nature, when he 


* 


1 1 than Right. And in another place, he calls this Right of the eldeſt Son, the Right of Fuſtin. l. 11. 


ſays, that Artibazanes, the eldeſt Son of the King of Perſia, challenged the Kingdom Fuſtin. 1. 2. 


himſelf, which the Order of his Birth, and Nature itſelf appointed amongſt Nations. 1 
could give you many other Authorities from more Modern Authors, but I rather 
chuſe to give you theſe, becauſe you cannot except. againſt them, as Writers 
prepoſleſt by either Jewiſh or Chriſtian Principles. So that if this Right of 
228 be not abſolutely Divine, yet it is at leaſt moſt Natural and Rea- 
onable. Pe Eg N 15185 8 

F. I ſee you are convinced, that this Divine Right of Primageniture is not to 
be proved out of Scripture, and therefore you are contented to fall a peg low- 
er, and to take up with the Right of Elderſhip by the Law of Nature or Na- 
tions, which howſoever you are pleaſed to confound them, are for all that two 
diſtin things; for if the Succeſſion of the eldeſt Son were by the Law of 
Nature, it were no more to be altered by the Will of a Father, than the Law. 
ot God itſelf; and therefore notwithſtanding all your Quotations, your Right of 
Primogeniture amounts to no_more than this, -that 1t hath been a common and re- 
8 Cuſtom in many Kingdoms or Nations to obſerve it; and therefore Hero- 
22 you have now quoted, calls it very rightly a Cuſtom of Nations, that 
the eldeſt Son ſhould enjoy the Empire: Which yet it is not true amongſt all Nations 
or People, by your own Confeſſion: For then there would have been no difference 
between Hereditary and Patrimonial Kingdoms; but the eldeſt Son ſhould have 
inherited alone in the one, as well as in the other. Unleſs you can ſuppoſe, (as 
are you wul not) that ſome Kingdoms are to be diſpoſed according to the 
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be practiſed different ways. 


to have had a juſt Preheminence by the practice of many civilized Nations, and 


— 
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Law of Nature, and others not. But if you would have conſidered Grotius 
(whom.you have now made uſt of) he would have inſtructed you better. For in 
the Chapter you have now cited, he makes the difference between them to de- 

nd upon the manner of acquiring the Kingdoms he ſpeaks of; if you pleaſe ] 


6. J. B. il. a. will ſhew you the Words, Sed in Regnorum Succeſſiune diſtingui debent Regua que plan 
cap. 7. g. 12. modo peſſidentur, & in Patrimonio ſunt, ab his qua modum habendi-accipiunt ex populi con- 


ſenſu, de quo diferimine egimus ſupra. Prioris generis Regna dividi poſſunt etiam inter Ma- 


res, & Feminas, ut in Æqgypto, & Britannia, olim fattum vidimus. 


 ——Niullo diſcrimine Sexaus, 
500 Reginam ſeit ferre Pharos, | 
ait Lucanus; de Britanni Tacitus, Neque enim Sexum in imperio diſcernunt. But leok 


a little farther, and you will find the reaſon of the difference between them: 4; 


ea Regna qua populi libero conſenſu facta ſunt hareditaria, ex praſumpta populi voluntate 
deferuntur. Prafumitur autem populus id voluiſſe quod -maxime expedit. And of this 
you may ſee he giveth divers Examples, which we need not particularly recite: 
But this much is apparent, that Patrimonial Kingdoms are diviſible among all the 
Children, becauſe they are ſuppoſed to be wholly in the Father's Power, either by 
Conqueſt, or the firſ# Plantation of them: But Hereditary ones, that deſcend to the 
eldeſt Son, can only become ſo by the free conſent of -the People, by whom they 
were inſtituted ; and therefore both Jhmael and Eſau, whoſe Territories were 
wholly Patrimonial, might very well divide them alike, amongſt all their Sons; 
but then your natural Right of Primogeniture is quite deſtroyed. The like may be 
ſaid of other Kingdoms where this Cuſtom took place: And therefore thoſe 
Paſſages you have cited out of the Greek and Roman Authors, for the Succeſſion of 
the eldeſt Son to be by the Law of Nature, is to be underſtood according to the 


; Senſe of thoſe Authors, who often confounded the Law of Nature or Reaſon, pro- 


perly ſo called, with thoſe commonly uſed, or received Cuſtoms among civilized 
People; which they called the Law' of Nations, which yet were not Laws pro- 
perly ſo called, ſince they may, without any tranſgreſſion of the Law of Nature, 


And therefore, though I allow Primogeniture, as well in Families as Kingdoms, 
look upon it as an excellent ſort of natural Lot (where the elder Brother is fit to 
govern) that he ſhould ſucceed before the younger, to avoid Strife among ſuch Re- 


- lations, and Civil Wars in Kingdoms: Yet that this is ſtill to be underſtood ac& 


cording to the Cuſtom of the Country, or Will of the People, that inſtituted the 
Monarchy, I defire to go no farther, than that Example that you have but 
now brought of Artabazanes, who was the eldeſt Son of Artaxerxes, but born 
before he was King, and Xerxes his younger Son, but born after his obtaining the 
Crown; the Matter being referred to the People, they determined it in favour of 
Xerxes; as you will find in Herodotus and Juſtin, whom you have but now quoted. 
And though I grant, that when afterwards in the ſame Kingdom, the like Contro- 
verſy was ſtarted between Cyrus and Arficas (who was afterwards called Artaxerxes 
Memnon) it was judged juſt the quite contrary way, whether by Right or Favour, 
I will not determine; yet this may let you plainly ſee, that this Ancient and Wiſe 


Nation had no ſettled Law, either natural or municipal, concerning this Matter. 


I could give you ſeveral other Inſtances of the ſame kind, which you may com 


ſult at your leiſure in Grotius, and other Authors; only this much may be cer 


tainly gathered from what yourſelf as well as J have ſaid concerning it, that 
there is no certain Rule or Law, either of Nature or Nations, concerning this 
Matter: And therefore, your Inflances of the Sons of Eſau and Ihmael are ſo 
tar from making out your Hypotheſis, that if their Fathers could divide their 


Kingdoms into as many Parts as they had Sons, without any Subjection to the 


elder Brother, I can ſee no reaſon why every one of their Children or Deſcen- 
dants might not have done the like if they had pleaſed, till their Principalities 
had become as ſmall, as thoſe of the Dukes of Saxony are at this day; ſo that 


cannot ſee, to what purpoſe you have brought theſe laſt Inſtances out of Scripture, 


unleſs it were to make againſt yourſelf, and to prove that there were then, 4 
there are now in the World, a fort of Princes who may be lawfully ſo, with 
out claiming any Title from Adam or Noah, much leſs by any Right of Primoge” 
Aure. | | | | * - M 1 
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written Wl or Teſtaments, ſolemnly publiſhed according to Forms of Law, 
' came in uſe. _ CE ET EI ROE Koa al% Tet ard we 
But becauſe you ſuppoſe that the natural Laws of Succeſſion to Kingdoms axe 
ſo plain and certain, that I may a little convince you of your Miſtake in this mat- 
ter, I ſhall for the preſent ſuppoſe that the Succeſſion of an elder Son or Brother 
is ſufficiently eaſy to be known; yet I doubt it will not prove ſo in many other 
Inſtances : And therefore to let you ſee I do not make this Scruple without. cauſe, 
ſuppoſe Abel (for example) to have left a Son or a Daughter behind him, when 
his Brother murder'd him, pray tell me who was to ſucceed after the Death of 
Adam, this Son or Daughter of Abel, or Seth their Uncle? = 
M. We do not read of any Children that Abel had, and therefore I cannot tell 
what to ſay to it. 1 5 e e 1415. 
E. Well, but ſince it is probable he might have had Children, pray tell me 
(fuppoſing he had) whether this Child, were it Son or Daughter, or Seth the 


04 Uncle, was to ſucceed? 3 3 

wh - MM. Since you will needs have me ſpeak my Opinion in a thing ſo uncertain, ] 
8 think this Child, were it Son or Daughter, ought to have ſucceeded before the 
wo „ CC... „ 
Wy. F. Pray, Sir, tell me by what Law or Rule you thus judge ? whether by the 
{168 Law of God or Nature? * 3 

I. M. I muſt confeſs, God hath preſcribed nothing expreſly concerning it, more 
11 Ver. 8. than what he ſays, Numb. 27. that if a Man dies leaving no Sons, ye ſhall cauſe hi 
00 Inheritance to paſs unto his Daughter ; with divers other Rules of Succeſſion to Inhe- 
78h ritances there ſpecified : And beſides, it is more ſuitable to the Laws of Nature, 
160 that the Children of the elder Brother ſhould inherit before their Uncle, there 
i 4 being no reaſon that they ſhould be puniſhed for their Misfortune, in having their 


0 Father die before he could ſucceed to the Government. ES 
F. I doubt the Place of Scripture you have cited doth not reach this Caſe of 
Kingdoms: For firſt, this being a Municipal Law of the Jeu, could only con- 
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— — DS ——o—_ _——— 
— — 


38 cern that Commonwealth; and ſecondly, it only relates to private Inheritances: 
„ And that this is ſo may be proved from the next Verſe, where it is ſaid, that a 
ll! Man's Brethren ſhall be his Heirs ; that 1s, all of them were to be Heirs alike, 
11 ; only the eldeſt was to have a double Portion. And if this Law concerning Daugh- 
. 8 ters were to reach the Succeſſion of Kingdoms at this day, the Laws of France and 
Wl other Countries, where Women are barred from ſucceeding to the Crown, would by 
„ be againſt the Laws of God and Nature: And the like may alſo be ſaid concern- 5 
| | + ing the Succeſſion of the Nephews before their Uncles, or of Uncles rather than bi, 
„ 5 the Nephews, whoſe Fathers never enjoy d the Crown; divers Nations having 15 
Wl: different Cuſtoms, and that with a like appearance of Reaſon, concerning it. For 50 
1 on the one hand, if the Son of Alel might have pleaded, that he was the Firſt-born 1 
5 of the eldeſt Son of Adam, and fo ought to repreſent his Father; $:zh the Uncle 
* Hh might likewiſe with as good reaſon urge, that he was more nearly related in Blood 
to Adam, as being his Son, than the Son of Abel, who was but his Grandſon; 
in and beſides, being older than he, was endued with more Wiſdom and Experience, 
i and conſequently was fitter to govern. But if Abel left only one Daughter, or 
i more, I doubt not but the Queſtion would have been harder to be decided; 
1 ſince, if Women are not permitted to govern in private Families, they will not 
1 (eſpeciatty amongſt Warlike Nations) be admitted to govern Kingdoms, eſpe- 
* cially ſince it would be left in her power, not only to govern her ſelf, but by 
5 marrying to chuſe a King for her Subjects, whom they do not approve of. And 
Th | therefore we read, that in divers of the antient Kingdoms of the World Women 
Ul, were excluded from the Succeſſion, as they are in France at this Day: 
1 TTG. . 11. Nor are theſe the only Queſtions that either might then, or elſe have in latter 
T1. 157, 158. Ages been ſtarted concerning Succeſſion in Kingdoms and Principalities, and have 
. been the cauſe of great Diſputes between Pretenders to Crowns, where à King 
0 dies without lawful Iſſue: As, whether a Grandſon by a younger Daughter ſhall 
np inherit before a Grand-daughter by an elder Daughter? Whether the elder Son 
oY by a Concubine before the younger Son by a Wite ? From whence alſo will 
5 ariſe many Queſtions concerning Legitimation, and what by the Laws of Nature 
|" is the difference betwixt a Wite and a Concubine ? All which can no ways be 
{8 | decided but by the municipal or poſitive Laws of thoſe Kingdoms or Princi- 
18 palities. It may further be enquired, whether the eldeſt Son, being a Fool 7 
1 | Mad- 
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as they ought to have done. And upon this ground it was, that the Nobility and 
5 People of England put by Maud the Empreſs, and preferred Stephen Earl of Bhi, 
to the Crown before her: For tho he derived his Affinity to the Crown by 2 
Woman, yet being a Man, he thought himſelf to be preferred before her. 80 
likewiſe in the Kingdom of Arragon, Mariana in his Hiſtory tells us, that antiently 
the Brother of the King was to inherit before the Daughter. Examples may al 
be given of divers of the other Inſtances, but theſe may ſuffice. _ | 

M. I pray give me leave to interrupt you a little: For by theſe Examples yon 
would ſeem to infer, that theſe Laws about ſettling the Succeſſion of Crowns in 
ſeveral Kingdoms depended upon the Will of the People ; whereas I may with 
better reaſon ſuppgle, that if ſuch: Laws and Alterations have been in ſuch Sue- 
ceſſions, they were made by the ſole Will of the firſt Princes, in which the Peo- 
P. P. P. ; 51. ple had no hand: For in the molt antient Monarchies there was a Time, when 
the People of all Countries were governed by the ſole Wills of their Princes, which 
by degrees came to be fo well known in ſeveral Inſtances, that inferior Magiſ- 
trates needed not reſort to them in thoſe caſes ; and the People being for a com 
ſiderable time accuſtomed to ſuch Uſages, they grew eaſy and familiar to them, 
and fo were retained, tho the Memory of thoſe Princes who firſt introduc'd them 
j was loſt ; and after Kings finding it better to continue what was ſo received, 
than to run the hazard and trouble of changing them, were, for their own eaſe 
and the good of their Subjects, contented they ſhould be ſtill from Age to Age ſo 
continued. Which Cuſtom may hold as well in Laws about Succeſſion as other 
things ; and therefore we find that even in thoſe Monarchies, where the People 
have nothing to do in making Laws, Women are excluded; which could proceed 
at firſt from nothing elſe but the declared Will or Law of the firſt Monarchs. 80 
likewiſe the Original of the Saligue Law is wholly aſcribed to Pharamond, the 
_ firſt reach King: And Mariana (whom you lately cited) tells us, that Alphonſo 
King of Arragon made a Law, that where Heirs Male were wanting, the Sons of 
a Daughter ſhould be preferred before the Aunt ; which Law is wholly attri- 
buted to the King, for he adds preſently after: Sic ſape ad Regum arbitrium jura 

reenandi commutantur. | 


< 


F. Granting all this true that you have ſaid, you cannot but confeſs, that the 
Laws of God and Nature have eſtabliſned nothing in this matter, or elſe it could 
not be in the power of Kings to make or alter Laws concerning the Succeſſion, 
as your laſt Quotation intimates they may: Yet even in the moſt abſolute Mo- 
narchics,the Laws about the Succeſſien of the Crown muſt wholly depend upon the 
Conſent of the People, who are to {ce them obſcrved, or elſe every Monarch might 
alter theſe Laws of Succeſſion at his pleaſure ; and the Great Turk, or King of 
France (now the Aſſembly of the Eſtates is loſt) might leave the Crown to 32 


| Daughter, if either of them pleaſed, and diſinherit the next Heir Male. | 1 
But as for the Original of this Salique Law in France, you'll find your ſelf much f 
| miſtaken, if you ſuppoſe, that that Law was made by the ſole Authority of Pha- t 
Vide Hotc= ramond: For the antient French Hiſtories tell us, that the Body of Salique Laws, ( 
333 GE which are now extant, were made by the common Conſent of the whole Nation of F 
the Fraxcs, who committed the drawing of them up to three Judges or Commit 4+ 
fioners, and which Laws Pharamond did only confirm: And any one that will but t: 
conſult thoſe Hiſtories may ſee, that Kings were fo far from having the ſole Legi WW 2 
Jative Power in their own hand, that they were frequently elected by the Eſtate. : < 

Nor is that truer which you cite from Mariana, that the Kings of Arragon had | 
Power alone to make Laws: It appears quite contrary from the Conſtitutions of a, 
that Kingdom, where the King could do nothing of this kind without the Cur ac 
ſent of the Eſtates, and was not admitted to the Crown without taking an Oath a 
to the Chief Juſtice in the Name of the People, that he would obſerve the Laws ra 
and Conſtitutions of the Kingdom, otherwiſe that they would not be obliged to D 

obey him. 

But at once to let you ſee, that about the Succeſſion of the Sons or Deſcer ſu 
dants by Daughters, the Caſes are much more nice and intricate; and that when Ol 
| P. N. A. f. ſuch Caſes happen in limited Monarchies, where there is an Aſembly of Eſtates, the) af 
] — are the ſole Judges in ſuch Differences, may appear by two famous Examples in ne 
| Vis. Fact. modern Hiſtory : The firſt is in Scotland, about 400 Years ago, when after the * 
8 


Beth. 7. Death of King Alexander III. who died without Iflue, when two or three ſeveral 
Competitors claim'd a Right to the Crown, as deſcended from ſeveral Daygure 


. 


Dialogue the Second. 
| A Huntington; great Uncle to the laſt King, the chief of which being 
1 pane Irre e ri of the Kibadom not being able to aids 
18 agreed to refer it to Edward J. King of England, who adjudged the 
Coin to Baliol : Yet did not this put an end to this great Controverſy ; for not 
long after Baliol being depoſed, Bruce revived his Title, and the States of Scotland 
declared him King, whoſe Poſterity enjoy it at this day: 3 3 
A like Caſe happened in the laſt Age in Portugal, after the Death of King Henry, 
Grnamed the Cardinal, without Iſſue, when no leſs than four eminent Competitors 
put in their Claims; ſome claiming from the Daughters of Don Duarte, youngeſt 
Brother to the laſt King Henry; but the King of Hain, and other Princes, as Sons 
to the Siſters of the ſaid King. Henry dying without Iſſue, left ten Governors 
over the Kingdom, to decide, together with the Eſtates, the Differences about 
the Succeſſion; who quarelling among themſelves, as alſo with the Eſtates, before 
it was decided, Philip II. King of Spain, raiſed an Army, and ſoon conquered Poi. 
tugal: And yet we have ſeen in his Grandſon's time, that the Eſtates of Portugal 
declared this Title void, and the Crown was ſettled in the Poſterity of the Duke 

anza, who {till enjoy it. 7 5 l 

* much even Kings themſelves have attributed to the Authority of the 
Eſtates in this matter, appears by the League made between Philip the Leng, 
King of France, and David King of Str, wherein this Condition was exprels d: 
That if there ſhould happen amy Difference about the Succeſſion in either of theſe Realms, 
he of the rwo Kings, which remained alive, ſhould nct ſuffer any to place himſelf on the 
' Throne, but him who ſhould have the Judgment of the Eitates on his fide ; and then he 
ſhould with all his Power oppeſe him, who would after this conteſt the Crown, To con- 
clude, I cannot ſee any means how, if ſuch Differences as theſe had ariſen in the 
firſt Generation after Adam, I ſay, how they could ever have been decided with- 


out a Civil War, or elſe leaving the Judgment thereof to the Heads or Fathers of 
== Families, that were then in being: Which how much it would have differed from 
the Judgment or Declaration of the States of a Kingdom at this day, I leave to 


your ſelf to judge. | 


own hands in this matter of the Succeſſion, and leave it to the Szares of the King- 
dom to limit or determine of it; but from the Beginning it was not ſo ; and 
therefore give me leave to trace this Paternal Government a little farther : For 
tho I grant, that when Jacth and his twelve Sons went into Egypt, together with 
their Families, they exerciſed a Supreme Patriarchal Juriſdiction, which was in- 
termitted, becauſe they were in ſubjection to -a ſtronger Prince; yet after the 
Return of theſe //raelites out of Bondage, God from a ſpecial Care of them choſe 
Maſes and Joſhua ſucceſſively to govern as Princes, in the place and ſtead of the 
ſupreme Fathers; and after them likewiſe for a time he raiſed up Judges, to de- 
tend his People in time of Peril. Yet that all theſe were endued with Regal Au- 
thority, may appear, in that Moſes is called in Deuteronomy, a King in Jeſhurinn, 
(that is, over {ſrael.) And when Moſes ſaw that he was to die, he beſought God, 
zo ſet a Man over the Congregation, that the Congregation of the Lord be not as Sheep which 
have no Shepherd. And as for the Judges, it is apparent from the Book that bears 
their Name, that they had Power of making Peace and War, and of judging in 
all Caſes of Appeal; inſomuch that whoſoever would not hearken to the Prieſt, 
or to the Judge, even that Man ſhould die. But when God gave the Maelites Kings 
FT. I pray give me leave to interrupt you a little, for I have a great deal to ſay 
againſt your Notion ,of the Government of the 1ſr-aelites betore they had Kings 
actually nominated by God; for notwithſtanding all you have ſaid, it doth not 
appear to me, that either Moſes, IJgbua, or the Judges, were any more than figu- 
ratively or in a larger Senſe to be {tiled Kings: For as for Miſers being called 
King in Jehurun, he only calls himſelf ſo Poetically, in that excellent Hymn of 
Bleſling, which he beſtoweth upon the twelve Tribes : For certainly God did not 
ſuppoſe him to have been a King, when in Deut. 17. 14. he ſpeaks of the Children 
of 1ſ-ael ſetting a King over them, as a thing that was to happen many Years 
after, and there lays down Rules how he ſhould govern himſelf, which had been 
needleſs, if they had had a King already. And that Me/es was not a King, Foſe- 
thus himſelf thews us in his Autiguities, lib. 4. where he makes Moſes to have in- 
ſtructed the Children of 1/-ael at the time of his Death to this purpoſe : Ariſtocracy 
n the beſt Form of Government, and the Life that is led under it the meſt happy; and 

there- 


wn N 


69 


Vid. Marin Nd 
Tift. Hiſp. 


P of N. . Il, 


þ+ 59. 


Vid. Mezeray 
in the Reign 
of PJilip le 
Lore. 


M. I ſhall not trouble my ſelf to determine how far Princes may tie up their 


F. P. O. 57. 


Deut. 33. 5. 
B. F. F. 35. 


umb. 2 7. 


16,1 


* 5% an 
8 


70 BiBL1oTHECA PoLiTtica. 


therefore let not the defire of any other fort ¶ Government take poſſeſſion of you, owning w 
other Maſter than the Laws, and doing every: thing according to it. Fur God is your King, 
and that is ſufficient for you. And it Maſes was no King, then certainly Fo/lma wag 
none neither. e 2 
| M. Pray give me leave to anſwer what you have now ſaid againſt the Kingly 
B. P. P. Power of Moſes and Joſhua: For if you will pleaſe to remember, that tho the Sap 
Seite 36. hedrim had been conſtituted before this time, yet Moſes eſteemed them as Sheep 
without a Shepherd, if a Man was not {et over them which might go out before 
them, and which might lead them out, and bring them in; and God approved 
his Deſires, and appointed Jona to fucceed him, and the People received him 
Joſh. 1. 16, accordingly, and told him: Al that thou commandeſt us we will do, and whither ſoever 
17. thou ſendeſt us we will go according as we hearkened unto Moles in all things, ſo will ue 
| hearken unto thee, If this were not Kingly Power, then is there no ſuch thing. 80 
| that this Diſcourſe, which Foſephrrs puts into Myſes's Mouth, ſeems directly con- 
trary to Moſes's Thoughts and Practice. And whereas he makes Moſes to have 
oppoſed Obedience to the Laws to Kingly Government, it is a pure Greek Notion ; 
For whilſt the Greciaus lived under Kings, they had few or no Laws; but when 
they ſet up Commonwealths, they then found the Neceflity of having Laws, and 
| then the Dominion of Laus was oppoſed to the Government of Princes: But this 
| was contrary to the Practice of {ſrae] ; for they were to live according to their 
3 Laws, as well under Kings as without them, in all Eſtates and Conditions; and 
ö their Kings were bound to govern them by the Law, and not by their Mills con- 
i trary to the Law. So that in this Jens clearly made the antient Cuſtoms of 
i his Country to comply with a Greek Notion, that had no being for ſome hundreds 
of Years after Moſes was dead. 355 5 | Fs 
And as for the Time of the Judges, even in the Intervals between them, when 
every one did that which was right in his own eyes, even then the Maelites were 
under the Kingly Government of the Fathers of the particular Families, over 
whom the Prince or Head of it had likewiſe a ſupreme Power. 
F. But pray give me leave to ſpeak a little farther : Let me ask you, what is 
an Ariſtocracy, if this be not? viz. an Aſſembly of the Elders, or chief Fathers of 
Families of each Tribe, meeting, conſulting, and reſolving of the publick Affairs 
of the Commonwealth, under their Head or Preſident, the Chief of the Tribe. 
And this is the Government for which Jeſephus makes Samuel fo much afflicted, 
f when the People would quit it for a Monarchy. 8 
3 M. I think you are much miſtaken in this point; for it is no where declared, 
| that theſe Fathers of Families governed their own Families independently; for 
B. P. P. 531. then there would have been no publick Government at all: Nor yet is it (aid, 
that theſe Fathers governed by Majority of Voices choſen cut of themſelves ; for 
then, I grant, it would have been a Democracy : Nor yet doth it appear, that 2 
| few of the better ſort of Fathers of every Tribe governed it by a Council and Ma- 
giſtrates, or that there was ſuch Council of the ſeveral Tribes; but on the contrary, 
every Tribe was governed by the Prince or Head of it; and theſe Princes Miſes 
calls, the Heads of the Houſe of their Fathers, in Numb. 7. 2. and who were over 
Ver. 12. 18. thoſe that were numbered and made their Offerings. And Moſes tells us particu- 
larly what every Man's Name was; as, Naſhon the Son of Aminadab, of the Trite 
of Judah; and Nathaniel the Sn of Zuar, Prince of Iflachar, &c. Now if there 
was in thoſe days any Government at all in 1ſrae/, then were theſe Princes the 
Governors of the ſeveral Tribes, and ſo every Tribe was under a Monarch, tho 
the whole State of H rael was not under any one Perſon, or conſtant ſtanding Coun 
cil, and conſequently was a Syſtem of little Monarchies. N 
F. I am not at all better ſatisfied with your laſt Reply : For in the firſt place 
T have Joſephs on my ſide, who muſt needs know what the Government of his 
Country had been, better than you or I ; and he expreſly calls it an Arifecrary, 
in which the Judge (when there was one) was only in the nature of a General 
or Stadtholder, to whom the laſt Appeal was to be made in all Cauſes : And it is 
alſo as plain, that neither Moſes, Joſbua, nor the Judges, had Monarchical Anuthr 
rity : For tho' it be true, the two firſt could make Yar and Peace, yet this Was 
alſo with the Conſent of the Princes of the Congregation, as plainly appears by the 
Toſh. 9. Story of the Peace made with the Gibeonites, which the Princes of the Cengregatia 
confirm d by an Oath. Neither could they raiſe Taxes upon the People, or take any 


thing from them withort their Conſent ; and therefore Samuel a ppeals to them, 17 
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1 confeſs the Scripture is ſilent ; and therefore I am not at all ſatisfied with yout 
Notion, that the Government of theſe People, when they had no Judges, con- 
ſiſted of twelve petty Monarchies, under the Heads or Princes of the Tribes; 


for there is no Authority in Scripture to countenance any ſuch Opinion, the place 
you bring for it out of the firſt and ſeventh of Numbers not at all provirg it. 


For, though I grant there were twelve Princes of the Tribes, whoſe Names ate 


there ſet down, and who are called Heads of the Houſes of their Fathers, ye: 


1s it no where ſaid, that theſe were endued with Civil Power, or were chief 
Rulers over the Tribes; for it is apparent all Civil Power remained then in Meſe; 


and the Sanhedrim, who under him decided all Controverſies : So that it is moſt 
natural to ſuppoſe, that theſe Heads of the Tribes were not Civil Magiſtrates, 
but the Military Leaders, or Captains of each Tribe, when they went out to 
War, and are the ſame, who, in this Chapter, are called the renowned of the 
Congregation, Oc. and Heads of the Thouſands of I ael. - Oy: 

Nor doth it follow, that becauſe there were ſuch Officers in Moſes's Time, 
that they muſt continue the ſame under the Judges, after ſo many Slaveries and 
Oppreſſions that this People had undergone ; or that if they did Riill continue, 
that their Power was Monarchical ; or that they could do any thing without 
the Conſent of the Heads, or Fathers of Families of each Tribe, in whom I ſup- 
poſe the Supreme Authority was in the Intervals of the Judges: And therefore 
we find in the ninth of Judges, that. the Men of Shechem, and all the Houſe of Milb 
made Abimelech King; that is, not over all the Tribes of Hrael, but over Ephrain 
and half Manaſſes only, which is to be underſtood by Hrael in this Chapter; 
where it is ſaid, wer. 18. by Jotham the Son of Gideon, ſpeaking to the Men of 


Shechem, T hat they had made Abimelech, the Son of a Maid Servant, King over the Men 


of Shechem, becauſe he is your Brother. Wy 
So likewiſe after Abimelech was dead, the Children of Ammon made War againſt 

the Children of rae}, as appears by the tenth of Judges; and they encamped in 

Gilead, which was a Country on the other ſide of Jordan, which was inhabited by 


the Reubenites, the Gadites, and the other half of Manaſſes, who by themſelves 


conſulted for their own Safety; for it is ſaid in the laſt Verſe of this Chapter, 
And the People and Princes of Gilead ſaid one to another, What Man is he that will le- 
gin to fight againſt the Children of Ammon ? He ſhall be Head over all the Inhabitants of 
Gilead. From which Aſſembly and Conſultation it plainly appears, that they 


looked upon themſeves to have a Right of ſetting a Prince or Head over them, 


diſtin& from the reſt of the Tribes of Trae]: And in the next Chapter you will 


it is ſaid that Jephthah went with the Elders of Gilead, and that the People made 
him Head and Captain over them, yet that can't be meant of all Jſ-ae/, but only 
of the two Tribes and a half, which inhabited the Land of Gilead; for we find, 
Chapter the 12th, the Men of Ephraim making War upon Feph:hah, becauſe he had 
not called them out to fight againit the Ammenites ; and you will find, verſe the 
4th, that Jephthah gathered together the Men of Gilead, and fought with Ephraim, aud 
that the Men of Gilead ſmote Ephraim, In all which Story it appears, there was 
none concerned in this War but the Gileadites only; that is, thoſe Tribes that 
inhabited that Region. | 


I have likewiſe another Authority for this ſeparate Power of each Tribe, when 
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there was no common Judge over them; as may appear from the Story of the 
Danites in the 18th Chapter, who wanting a Country to dwell in, it is thete 
ſaid the Children of Dan ſent five Men of their Family to ſpy out a Country tor 
them; which thing could not be done without an Aſſembly of the Chief of the 
whole Tribe: Neither is there any mention in all this Story of any ſuch Chit, 
or Prince of the Tribe, as you ſuppoſe, only that fix hundred Men went by com- 
mon Conſent, who made War, and conquered the City and Country of Laih, 


which they called Dan. 5 


But that all the Children of IV ael, during the Intervals of the Judges, did 
meet in one common Council or Aſſembly, upon any great Accident or Emer- 
gency, appears by the 2oth Chapter of this Book of Judges; where, after the 
Rape and Murder committed upon the Levite's Wife, it is ſaid in the two 
Verſes ; Then all the Children of Iſrael went out, and the Congregation was gathered to. 


gether as one Man, from Dan even to Beerſbeba, with the Land of Gilead, unto the LY d 
in Mizpeh. And the Chief of all the People, even of all the Tribes of Iſrael, prefect 
them 


find, that Jephthah was made Prince, or Judge by the Elders of Gilead. And tho 5 
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Dialogue the Second: - 73 
„„ e 4/ſombly of the People of God, four hundred thouſand Footmen that di cw 

egg de be 4 18 t, x 2255 the Husband of the Human that was ſlain, 
having told them the S:ory, concludes thus; Behold ye are all Children of Tſrael, give 
here your Advice and Counſel; and the Reſult is, Al the People arefe as ant Man, ſay 
ing, We will net an) of us go to his Teut, neither will ue any of 115 turn into his Houſe, &c 
Now if this were not as Democratical an Aſſembly, as you can any where meet , 
with in either the Roman or Greek Hiſtories, I leave it to you your ſelf to judge . 
though I grant the chief of the People, or Tribes of Iſrael,” might preſide in it. 

To conclude; I think I may with very great Reaſon Maintain with Joſepluis, 

that the Government of the Tribes of 1ſrae! was Ariſtocratical before their 

ſett ing a King over them : For had Sumnel been endued with an abſolute Mo- 

narchical Power (as you ſuppoſe) it had been a very needleſs Requeſt of the 

Children of Mael, to ask him to make them a King to judge them, as other 

tions. | 3 

3 You haye made a very long (I had almoſt ſaid a tedions) Diſcourſe to 

rove, that the Government of the Children of Mel was not Monarchical = 
before the Time of Saul: And though I cannot row well remember all the J. . c 2. {10+ 
Particulars of your Diſcourſe, yet this much I can gather from it, that you are | 
fain to confeſs, that during the Intervals of the Judges, aud when there was no King Fudg. 21. 16. 
in Iſcael, but that every Man did that which was right in his oun Eyes : Even then 

the 1ſrazlites were under the Kingly Government of the Fathers of particular 

Families: For in the Conſultation after the Benjamitical War, you mentioned, 

for providing Wives for the Benjamites, we find the Elders ot the Congregation 

bore the only ſway: To them alſo were Complaints to be made, as appears by 

Verſe 22. And though mention be made of al the Children of . Iſrael, all the Cour 

egation, and all the People; yet by the Term of ad, the Scripture means only 
all the Fathers, and not all the whole Multitude, as the Text plainly expourds 

it ſelf, in the ſecond of Chronicles, where Som ſpeal's unto all 1ſrael, viz; to Ver. 1. 2. 
the Captains, the Judges, and to every Governor, the Chief of the Fathers: So r Xing. S. 12. 
the Elders of Hrael are expounded to be the Chief of the Fathers of the Chib 2 Chron. 5. 2. 
dren of 1ſrael. : 

But I am leſs edified with your Noticn, in making any of the Tribes to have 

ſet a Judge, or Captain over themſelves diſtinct from the reſt of the Tribes of 
jfael. For the Example you quote of Alimelech makes directly againſt you; it 
being ſaid, Verſe 22d of that Chapter, that Abimelech reigned three Years over 
Mfael; and in the next Chapter it is ſaid, there aroſe to detend 1ſrael, Tola the 
== Son of Puah; and that he judged Yrael, that is, all the twelve Tribes, twenty 
== Years: And if Gideon, the Father of Alimelech, was Judge over all Iſrael, as it 
= appcarseby the Story he was, it will likewiſe follow, that Abimelech his Son ſuc- 
RR cceded (though by Force and Murder) into the ſame Power. Ir is likewiſe as 
RS plain, (notwithſtanding what you have ſaid to the contrary) that the Elders of 
= Gilad did not alone make Jephthah their Head or Captain. For though J grant 
Foepbithab tells them, that it ne fought, and delivered them from the Children of 

Ammon, that he would be their Head ; yet it is plain by the 11th Verſe of that 

Chapter, that Zephthah went with the Elders of Gilead, and it was the Pecple (viz.. of 

all Jſrae!) made him Head and Captain over them; and it appears, that Fephthah ut- 

tered all theſe Words bejore the Loid in Mizpeh ; where it appears by the 17th 
| Verſe by the former Chapter, the Children of Mael were then aſſembled and in- 

camped, IRON | 

Nor am I yet ſatisfied, but that though God, out of a ſpecial Love ard Care 

to the Route /ſrael, did chuſe to be their King himſelf, yet did he govern them 

at that time by his Vice-Roy Samuel, and his Sons: Ard therefore God tells 

varuel, They have nat rejecled thee, but me, that I ſhould nct reign over them. It ſeems 

they did not like a King by Deputation, but deſired one by Succeſſion, like all 

the Natio:.s. All Nations belike had Kings then, and thoſe by Inheritance, not 

by Electic; for we don't find the J/-aelites prayed that they themſelves might 

chuſe their own King: They dreamt of no ſuch Liberty, and yet they were the 

Elders of 1ſrael gathered together. It other Nations had elected their own Kings, 

no doubt but they would have been as deſirous to have imitated other Nations, 

as well in the clecting, as in the having a King : And therefore I am ſure there \ 
is nothing to be found in Scripture that countenances your Notion of the Peoples 

having a 7ig/t to elect their own King. Mi this only by the by. 


But 


— 


5 - But to return to that which is moſt material: Your ſuppoſed Reſtauration of 
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But to proſecute the. Matter in hand: When God gave the Maelites Kings, he 
re-eſtabliſh'd the ancient, and prime Right of Lineal Succeſſion to Paternal Go- 
vernment. And whenſoever he made choice of any ſpecial Perſon. to be King, he 
; intended that the Iſſue alſo ſhould. have benefit thereof, as being comprehended 
| ſufficiently in the Perſon of the Father, although the Father only was named 
in the Grant, Which Lineal Right of Succeſſion continued in the Family of 

David until ſuch time as his Succeſſors, by their Idolatry, ſo far provoked God's 
Anger as to deliver them up to the King of Babylon, under whoſe, and his Sue- 
ceſſors Power, they, and their Poſterity, continued Subjects for many Ages. 

F. I ſhall not diſpute any farther with you (ſince I ſeeꝰtis to no purpoſe) con- 

cerning the Government of the HMraelites, whether it was Monarchical or Ariſto- 
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lech or Jephthal, and other of the Judges, were Rulers of ſome particular Tribes 
Vid. J ban. only. Yet very learned Men are of this Opinion, ſince they can find no other 
8 way, but by à Synchroniſm in the Times of the Judges, as alſo of the Years of 
Fect 11.2291, Reſt, and Servitude, as may appear from Judges 10. ver. 6, 8. compared with 
292, & 293. Judges 13. 1, to reconcile that great Difference that will be found in the ſacred 
Chronology, from the Time of the Children of Iſrael's coming out of Egypt, to 
the fourth Year of Solomon, in which the Temple was begun to be built, which 
doth amount to four hundred and eighty. Years ;. whereas, if you pleaſe to rake 
1 Kings 6. I. the pains to caſt up the Years from the Children of Mrael's coming out of Egypt, 
to the beginning of Saul's Reign, according to the common Account of the Years 
of the Judges, reckoned with the Reigns of Saul, and David, to that time, Ot. 
it will amount to 600 Years, which is more by. 120 Years than all the time from 
the ſaid Epocha to the fourth Year of Solomon taken altogether. 38 
But as for the ſeveral Tribes alone conſulting and ordering their own Affairs, 
it is fo plain, from the Examples of the People, and Princes of Gilead, as alſo 
from that of the Danites, that you have nothing to object againſt it. And ſo 
likewiſe in the Inſtance of all the Children of frac meeting and conſulting what 
to do with the Benjamites ; where, ſince you cannot deny the Matter of Fact, you 
have no way to evade it, but by ſuppoſing I know not what Kingly Autho- 
rity in the Fathers of particular Families, whom you do ſuppoſe to have then 
bore the only ſway ; becauſe it is ſaid, in that Chapter you quoted, that in the 
Conſultation after this War, the Elders of the Congregation propoſed it to them, 
ſaying, How ſhall we do for Wives for them that remain, * the Wemen are deſtroyed 
out of Benjamin ? And then follows the. Reſult of the Congregation in the next 
Verſe ; And they ſaid (viz. all the. Congregation agreed) that there muſt be an br 
heritance for them that be eſcaped. out of Benjamin, &c. all which amounts to no more 
than what I granted at firſt, that the Heads, or Elders of the Tribes preſided in 
this Aſſembly, and. put the Queſtion to them: Which is ſo neceſſary in all great 
Aſſemblies, that without ſuch Officers they cannot come to any Reſolution ; and 
therefore you ſhould do well to prove the Monarchical Power of theſe Elders 
by ſome better Aurhority than this Text. . 55 
But if the Judges had Monarchical Power, as you ſuppoſe, notwithſtanding 
all you have ſaid againſt the Peoples electing them, it plainly appears, by the 
Examples of Abimelech and. Jephthah, that the People did often elect a Judge, 
or N over them, without any Nomination by, or Inſpiration from 
God. | | 1 3 „ 


Patriarchal Government under Moſes and Joſbua, after the 1ſraelites returned from 
the Egyptiaz Bondage, I cannot but here by the way take notice, that the Truth 
will ſometimes {lip from you before you are aware: For if it be true what you 
at firſt aſſerted, at our laſt Meeting, That a Servant, or Slave, and a Subject, were 
all one at the firſt; and alſo that all Monarchs are enducd with Fatherly Power ; then if 
Pharaoh was a Monarch, the Children of Mrael were not, according to yout 
Principle, brought into Bondage by Pharach, but they were only adopted into another 


10 Fatherly Potter. But you ſhould have done well to have ſhewn-more clearly than 


j Ads To 9. 
f Egypt ; yet is it no where mentioned, (nor I believe will you your ſelf affirm 


you have hitherto done, that this Patriarchal Juriſdictian was exerciſed by Abra 
ham, JJaac or Jacob before the Deſcent into Egypr, ſince all the Inſtances you hate 
yet given of ſuch a Power, have proved very unlucky. For though 1 read' in 
St. Stephen's Speech in the Acts, that the Patriarch moved with Enuy fold Joſeph int 


that 


cratical before the Reign of San; nor yet ſhall I poſitively aflert, that Abime- 
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; triarchs ever had a Monarchical Power. For till Jacob went into Eg t, ' 
— 3 ſolely in him, according to your Principles; and after that in 
Pharaoh as King of Egypt: So that though I can find the Word Patriarch (but 
once) in Scripture, yet I can fee no ground for your Patriarchal Authority, oc 
Juriſdiction; = therefore that could ſuffer no Intermiſſion, which never had any 

eginning in Nature. = a 
* de this you tell me, that God choſe Mefes, and Johna ſucceſſively to go- 
vern as Princes, in the place of thoſe Supreme Fathers, or Patriarchs; which is 
eaſily, I confeſs, affirmed, only it wants Proof: For though you endeavour to 
to prove that all Paternal Power was Regal, yet it ſtill remains unproved that all 
Regal Power is Paternal. It is true, that God did appoint Moſes and Foſhua to 
be the Rulers of his People under him; but that doth not at all make out that 
they ſucceeded in the ſtead of Supreme Fathers, much leſs that they ſucceeded 
as Heirs, or Succeſſore, to the Patriarchal Power of Adam. For Maſes and Joſhua 
being choſen by God to be Rulers of his People, will no more prove, that Go- T.T.G p.201, 
vernment belonged to Adam's Heir, as to his Fatherhood, than God's chuſing 
Aaron, of the Tribe cf Levi, to be Prieſt, will prove that the Prieſthood be- 
tonged to Adam's Heir, or the prime Fathers, ſince God could chuſe Aaron to be 
Prieſt, and Moſes Ruler over rnel, though neither of thoſe Offices were ever ſet- 
tled on Adam's He ir, or the firſt Patriarchs. So likewiſe for what you ſay con- 
cerning God's raiſing up the Judges to defend his People, proves Fatherly Autho- 
tity to be the Original of Government juſt after the ſame rate; and cannot God 
raiſe up ſich Men, unleſs Paternal Power give a Title to their Govetnment ? 
But to come to your darling Inſtance, the giving of the 1ſrelites Kings, where- 
by you ſuppoſe God re-eſtabliſh'd the antient prime Right of Lineal Succeſſion 
to Paternal Government. This I can by no means underſtand ; for it by Lineal 
Succeſſion, you mean to Adam, I defire to know how you will make it out, that 
either Saul, or David could be Heirs of Adam's Power? or how the Power that 
thoſe Kings were endued with by God, was the ſame Power which Abraham, 
Iſaac, and Jacob enjoyed before. For if you pleaſe to conſider it, your Hypo- 
theſis conſiits of two Propoſitions : The firſt is, that all Paternal Power is the {ame 
with Regal Power ; which if it be proved not to be true, the other convertible 
Propoſition, viz. that all Regal Power is Paternal, will likewiſe be as falſe. 
Nor is what you ſaid laſt of all any truer than the reſt, that wihenſoever God 
made choice of any Perſon to be King, he intended that the Iſſue (I fuppoſe you 
mean his Iflue) ſhould have the benefit thereof: For either Meſes, and Fojhr:a, and 
the Judges, were no Kings, (though you have aſſerted the former to be ſo) or 
elſe they had not the benefit of this Grant. But certainly Saul was a King, and 
yet his Iflue never ſucceeded. But you fpe#k very warily to ſuppoſe this Grant 
to be made to the Iſſue in general, without ſpecifying in particular who ſhould 
enjoy it; becauſe I ſuppoſe you are ſenſible, that Solomon, whom God expreſ] 
appointed to be David's Succeſſor; and Jehoahaz, whom the People of the Land 2 Ciron.26.1. 
made King in the room of Jofiah, were neither of them eldeſt Sons of the Kings 
their Fathers, To conclude, I defire you would ſhew me what Relation or Title 
all Kings, or Princes now a-days have, or can claim as Heirs to Adam, or Neah; 
or how that Power with which God endued thoſe Fathers of Mankind, is the 
lame which you ſay all Princes, or Monarchs, may now claim to be given them 
by God: For, I confeſs, I can fee no Relation at all between them. 
M. Ic may indeed ſeem abſurd to maintain, that Kings now are the Fathers 

of their People, ſince Experience ſhews the contrary. It is true, all Kings arc not F. P. 5 8. 
the natural Parents of their Subjects, yet they all either are, or are to be reputed i 
the next Heirs to thoſe firſt Progenitors, who were at firſt the natural Parents 
of the whole People, and in their Right ſucceed to the Exerciſe of Supreme 
Juriſdiction ; and ſuch Heirs are not only Lords of their own Children, but alſo 
of their Brethren, and all others that were ſubject to their Fathers. And tho 
J have all along ſuppoſed, that Paternal Government was at firſt Mizarchical, yet I 
mult likewiſe grant, that when the World was repleniſhed with People, that this 
Paternal Government by Succefſica ceaſed, and a new kind of it ſtarted up either F. D. O. f. 67. 
by Election, Conqueſt, or Uſurpation; yet this was ſtill Paternal Power, which cat! : 
e be lolt, or ceaſe, though it may be transferred, or uſurped ; or it may 

e ordained anew in a Perſon who otherwiſe had no Right to it before. Thus 


2 2 God. 
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God, who is the giver of all Power, may transfer it from the Father to the Sqn, 
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as he gave Saul a Fatherly Power over his Father & ũW . 
So that all Power on Earth is either derived or uſurped from the Fatherly Power, 
there being no Original to be found of any other Power whatſoever ; for if there 


ſhould be granted two ſorts of Power without any Subordination of one to the 


other, they would be in perpetual ſtrife which ſhould be Supreme, for two Su- 
premes cannot agree; if the Fatherly Power be Supreme, then the Power of the 
People muſt be Subordinate, and depend an it; if the Power of- che People be 
Supreme, then the Fatherly Power muſt ſubmir to, it, and cannot be exexciſed 
without the Licence of the People, which muſt quite deſtray; the frame and 
courſe of Natu.. „ „ e toi l . l ei word gl 

. If this be all you have to ſay for the Proof of ſo weighty, an Hypotheſis, 
I confeſs I wonder how you, or ay Toe can lay ſo great ſtreſs upon it: 
For though I ſhould grant you, that ſome; Fathers of Families at firſt became iby 
the tacit. or expreſs Conſent of their Children and Peſcendants to be Kings or 
Princes over them; doth it therefore follow, that all Kings govern by Rig 
,, . 3 21 Fools 4d al 

Tis true you tell me, that all Kings, though they, are not now the natural Fathers 
of their People, jet are ſtill to be eſteemed as ſuch by them, al, ſucceeding -either as Heir); 
or Succeſſors to thoſe that were ſo. I grant indeed, if any Kings vow:adays:.could 


x 


prove themſelves right Heirs to Adam or Mah, this were ſome what to the pur: 


pole; but to talk of a Paternal Power, proceeding from Election, Conqueſt; r 
Uſurpation, is perfect Jargon to me; for. pray tell me, can a Man become et 
dued with Paternal Power over me, by my Electing him to be my King? Or dan 
a Man, by Conqueſt or Uſurpation, oblige me to yield him a Filia Duty, and 
Obedience? For if this were ſo, if a Father of a ſeparate Family (fuch as Alra- 
ham was) ſhould be conquered by the Head of another ſeparate Family, nag 
though he were a Thief or a Robber, if once the true Father were killed or de- 
ſtroyed, all the Children and Deſcendants of the Family muſt pay the ſame Du- 
ty and Obedience to this unjuſt Conqueror or Robber, as to their true Father: 
And the ſame may be ſaid in Uſurpations, in caſe after the Death of ſuch a Fa- 


ther of a Family, a younger Brother or Nephew ſhould get Poſſeſſion of the 


* 


Houſe and Eſtate, and force all his Brethren and Kinſmen to ſubmit to him, 
they muſt then all own him to be endued by God with the ſame Paternal Power, 
which their. Father or Grand-father had; and conſequently muſt, Honour and 
Obey him as their true Father: Both which Examples, being contrary to the 
common Senſe and Reaſon of Mankind, may ſhew you, how abſurd this Zypo- 


| theſis Is; whereas indeed, Fatherhood being a Relation of Blood, the Duty and 


Reſpect we owe to our Father, proceeding. from that Piety and Gratitude we 
owe him, both for our Generation and Education, how can this Relation, or theſe 
Obligations be ever transferred to, or uſurped by another; ſo that any other 
Man can become my Father, or I owe him the like Filial Duty and Reſpe&, as. 
to him that begot me and brought me up? {1 57. 1 ab 

And though I grant that God may confer a Regal Power on whom he pleaſes, 
either by his expreſs Will, or the ordinary courſe of his Providence ; yet when: 
ſuch a Perſon, who was not a King before, doth become ſo, I utterly deny that 
the Power he hath then conferred upon him, is a Paternal Power in relation to 
his Suctjects; which is evident from your own Inſtance of Saul's becoming a 
King over his Father X. For though you ſay, that God then conferred a Fatherly 
Power on Saul over his own Father, this is a great miſtake : For then Saul would 
have been immediately diſcharged from all the Duties of Piety and Gratitude, 
which he owed his Father; and they were all transferred from Kiſh to Saul; 10 
that atter he became King, he might have treated his Father with yo more Re- 
ſpe& or Deference, than any other Subject; which is contrary to God's Com- 
mandment, that bids all Men Honour their Father and Mother. And I know not 
how Kings can be excepted out of this Precept. So that your miſtake ariſes ſrom 
this prepoſterous confounding of Paternal Authority with Regal Power : And be- 
cauſe Adam, Noah, or any other Father of a ſeparate Family, may be a Prince. 
over it in the State of Nature, that therefore every Monarch in the World is alſo 
endued with this Paternal Power ; Which that they are diſtin&, may farther ap- 
pear from your own ſuppoſed Murarchical Power of Adam, who though granting 
him to have been a Prince over his Poſterity, yet did not · this diſcharge any - 
| 8 
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his Deſcendants from 1 and Obedience to their own Father: And though . 

J cofßeſs you talled at our laſt Meeting of a Farhelly Power to be exerciſed in 
ſubordination to the Supreme Fatherly Power of Adam; yet this is a meer Chimera 

For FJial Honour and Obedience, being due by the Commandment only to a Man's 

own natural Father, can never be due to two different Perſons at once, ſince they 

may command contradictory Things; and then the Commandment of Honour 

(that is, obey)" thy Futher, cannot be obſerved in ræſpect of both of them; and 
therefore granting Adam, or Noth, to have exerciſed 2 Monarchica! Pouer over their 
Children and Deſeendants, it could not be as they wete Fathers or Grand- fathers, 

when their Sons or Grand- children were ſeparated from them, and were Heads 

of Families of their own, for the Reaſons already given; ſo that if they were 
Princes in their own'Familtes, whilſt their Sons or Grand- children continued part 

ef chem, it was only as Heads or Maſters of theit own Families, but not by 

any ſuch Harriarchul or Paternnl Anthority as you ſappoſe. But as for the Con- 

clufion of your Diſcourſe, it being all built upon this falſe Foundation, that all 

Power on Earth is derived or uſurped from the Fatherly Power; I need ſay no 

more to it: For if that be falſe; all that yon argue from thence, concerning the 
ſubordination of all other Powers to this, Will ſignify nothing. 


0 


M. F think I can yet make out my 2 notwithſtanding all you have 
ſaid againſt it: For though I grant the Paternal Relation itſelf can never be uſurp- 
ed or ttansſerred; yet you may remember, T at firſt affirmed, that Adam was F. P. 
not only a Father; but a King and Lord over his Family, and a Son, a Subject, a 
Serra or a Slave, were one and the ſame thing at firſt ; and the Father had 
Power to diſpoſe of; fell, or alien his Children to any other; whence we find the 
Sale and Gift of Children to have been much in uſe in the beginning of the 
World, when Men had their Servants for a Poſſeſſion and an Inheritance, as well as 
other Goods; whereupon we find the Power of Caſtrating or making Eunuchs 
much in uſe in old Times. And as the Power of the Father may be lawfully 
transferred, or aliened ; ſo it may be unjuſtly uſurped. And though I confeſs no 
Father, or Maſter of a Family, ought to uſe his Children thus cruelly and ſevere= 
ly, and that he'ſins mortally if he doth ſo; yet neither they, nor any Power un- 
der Heaven can call ſuch an Independent Father or Monarch to an account, or pu- 
niſh him for ſo doing. F | 
F. I am glad at laſt we are come to an Iſſue of this doughty Controverſy. 
And though I forced you at our laſt Meeting to confeſs, that Fatherly Power 
was not deſpotical, nor that Fathers upon any account whatſoever were abſolute 
Lords over their Children, and all their Deſcendants, in the State of Nature; 
yet now I ſee, to preſerve your firſt Hypozhefis, you are'fain to recur to this De(- 
potical Power of Fathers in the State of Nature: Becauſe without ſuppoſing it, 
and that it may be transferred or uſurped, Princes at this Day (whom without 
any Cauſe you ſuppoſe to be endued with this Paternal, Deſpotick Power) could 
never claim any Title to their Subjects Allegiance.” And'then much good may 
do you with your, and Sir R. F's. excellent diſcovery : For if, as you yourſelf 
acknowledge, Princes are no longer related in Blood to their Subjects, any nearer 
than as we all proceed from Adam our common Anceſtor, that Relation being 
now ſo remote, {ignities little or nothing, ſo that the true Paternal Authority 
being loſt (as you confeſs) the Deſpotick Power of a Lord over his Servants, or 
his Slaves, only remains: Since therefore you make no difference in Nature be- 
=_ *vccn Subjects and Slaves, then all Subjects lie at the Mercy of their Kings, to 
de treated in all things like Slaves, whenever they pleaſe; and they may exerciſe 
an abſolute Deſpotick Power over their Lives and Eſtates, as they think fit: So 
that I can ſee nothing that can hinder them from ſelling their Subjects, or caſ- 
trating them, as the King of Mingrelia doth his Subjects at this Day; and as 
the Great Turk and Perſian Monarchs do uſe thoſe Chriſtian Children, whom rhey 
take away from their Parents to make Eunuchs for their Seraglio's; and then I 
think you have bronght Mankind to a very fine paſs, to be all created for the 
Will and Lnft of fo many f/igle Men, whTth if it ever could be the Ordinance of 
God, I leave to yourſelf to judge. 5 5 
M. J was prepared for this Objection before, and therefore I think it will 
mag nothing againſt this abſolute Power, with which I ſuppoſe God to have en- | 
50 An — all other Monarchs at the firſt: So that I am fo far from thinking . 
rine will teach Princes Cruelty towards their Subjects, that on the B. C. P. 6. 3. 
con- 
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contrary, nothing can better inculcate their Duty towards them: For as God is 
the Author of a Paternal Monarchy; ſo he is the Author of no other. He intro- 
duced all but the firſt Man into the World, under the Subjection of a Supreme Fu- 
ther, and by ſo doing, hath. ſhewn, that he never intended there ſhould be any 
other Power in the World, and whatever Authority ſhall be extended beyond 
this, is accountable to him alone; ſo that Princes are bound to treat their Sub- 
jects, as their Children, with Mercy and Lenity, as far as they are capable of it; 
and not as their Brutes. And granting that Subjects and Servants, or Slaves, 
were at firſt all one, yet I think even they ought to be treated only as younger 
Children, yet as Children ſtill: Nay even conquered People, that are in ſome. 
Countries treated as Slaves, and but a little better than Brutes, have certainly a 
very good Appeal to the Tribunal of God againſt their Princes, who will un- 


doubtedly right them in another World, if they ſuffer patiently in this. If it be 


the Character of a good Man, that he is Merciful to his Beaſt, I doubt not but 
the very Brutes have a Right to be governed with Mercy and Juſtice, and that 
God who is their Creator, as well as ours, will puniſh cruel Men it they tyran- 


nize over them; and much more if any Man ſhall exerciſe Cruelty on another 


— 


Man, who is of the ſame, not only Nature, but Blood. B75 oy, 
Whereas all other ypotheſes leave the Prince at Liberty to make his Bargain 
with his Subjects as well as he can; and if they be brought by Force, or Fraud, 
to an entire Submiſſion at Diſeretion, they may then be treated accordingly, and 


muſt ſtand to their Compact, be the Terms never ſo unequal, and then the Caſe 


of a Man, and a Brute, may differ very little; and if the Subject may reſiſt, the 
Prince may take care to prevent it, and the War may be juſt on both ſides, which 
is impoſſible. OS XN" 152 
I could likewiſe ſhew you many other Benefits that would accrue both to 
Princes, and Subjects, were this Hypothe/is but once generally taught, and believ- 
ed by both of them. | | 5 N 

F. I pray, Sir, ſpare the giving yourſelf that trouble, for I will not diſpute 
how honeſtly this Hypotheſis may be deſigned, or what mighty Feats it might do, 
were it once univerſally received. But this neither you, nor I, can ever expect 
will come to paſs, becauſe neither Princes, nor People, will ever believe it to 
be true : For in the firſt place, the People will never be convinced of it, it being 
above a vulgar Underſtanding, that their Princes, whom they are very well aſſured 
are not their Fathers, nor yet right Heirs to Adam or Noah, ſhould notwith- 
ſanding lay claim to a Paternal Authority over them. In the next place, Princes 
can never believe that they are Fathers of their People, for the ſame Reaſon: I 
grant indeed, that they _—_ very willing to believe one half of your Hypothe- 
fis, that they are abſolute Lords and Maſters over them, and ſo would be willing 


upon that account to uſe their Subjects like Slaves; but that they ſhould look up- 


on themſelves as Fathers of their People, and the Heirs or Aſſigns of Adam or 
Noah, I think no Prince in Chriſtendom can be ſo vain to believe. So that whats 
ever Power Adam or Noah, or any other Father, might been intruſted with by God, 
becauſe of that natural Affection which they were ſuppoſed to bear toward their 
Children; yet ſure Princes at this Day can lay no claim to it, ſince none but true 
Fathers can be endued with this Paternal Affection. wo 


And whereas you ſuppoſe, that Princes ought to treat their Subjects, nay even 


thoſe that are conquered, like Children, and not like Slaves, or Brutes ; this can 


have very little effect upon them, who can as little believe it, as the People. For 
it Monarchical Power is not Paternal (as I think I have clearly made out) then 
there can lie no Obligation upon Monarchs to treat their Subjects like Chil- 
dren : And therefore, ſince the Deſpotical or Maſterly Power only remains, which is 
ordained principally for the good and benefit of the Maſter, and not of the Ser- 


vant or Slave; who can blame Princes, if they exact the utmoſt of their due 


Prerogatives, and ſo treat their Subjects like Slaves, wheneyer it ſerves their Hu- 
mour or Intereſt ſo to do? Nor are they any more to be blamed for thus exert- 
ing their Power, than a Maſter of Atg-ces in the Heeſi-Iudies is, for making the 
beſt of the Service of thoſe Slaves, whom he hath bought with his Money, or 
are born in his Houſe : Whom though I grant he is not to uſe like Brute Bealts, 
for the Reaſons you have given; yet doth it not therefore follow, that he 
is obliged to uſe them like his younger Children; for then ſure he could not have 
a Right to keep them for Slaves as long as they lived, and to let them N 
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thing. but a. bare 


Juently may tyrannize over them; I think this is eaſily anſwered: Forr, 


miſerable Subſiſtance. And there is very good reaſon for this, 
Planter in 4 8 FRO, XeF : ws. PS n N 

ati - 2 Father, a Maſter, and a Prince, and that the one is not the 
3 bs ne your jumbling together theſe three different Relations, of 
a Son, a Slave, and a Subject, that hath led you into all theſe miſtakes. For 
though it ſhould be granted, that the, Right of a Maſter over his Slaves may 
be acquired by Conqueſt, or aſſigned to, or uſurped. by another ; yet certainly, 
the Authority or Relation of à Father, and the Deſpotical or Civil Power of a 
Monarch, can never be acquired by Conqueſt, nor yet uſurped, without the con- 


for almoſt every 


ſent and ſubmiſſion of the Children and Subjects. 


And therefore to conclude, I do not think your Mpporheſis one jot the better, 
by your founding it upon an Imaginary Paternal Power, rather than upon Compact, 
ch re can never be made upon ſo unequal Terms, as to render the Caſe 


hich I am ſu a 1 
+ 54 Wn and a Brute very little different; ſince it would be to no purpoſe for 


any Subject to make a Bargain with their Monarch, or Conqueror; and yet, to 
leave themſelves in as bad, or worſe condition, than they were in the State of 
Nature: So that however convenient your Hypotheſis may be, either for Prince, 
or People, it ſigaities no more than the Popiſh Hypotheſis of the Lifallibility of the 
Pope, and a General Council, which becauſe they ſuppoſe neceflary, and is indeed 
very. beneficial for their Church ; therefore God had conferred it upon them: But 


how falſe a way of Reaſoning this is, hath been ſufficiently demonſtrated. The 


Application, of this Compariſon is ſo obvious, that I leave it to you to make, 

M. I cannot but think, for all you have yet ſaid, that God hath endued 
all Princes with a Paternal Authority, and for this, I have the Church of England . 
on my ſide, which in its Catechiſm, in the Explanation of the Duties contain- 
ed in the fifth Commandment, Honour thy Father, &c. doth comprehend under 
that Head, not only to Honour and Succour our Fathers and Mothers, but alſo to Ho- 
nour and Obey the King, and all them that are put in Authority under him ; as if all 
Power were originally in the Father: So that this Command gives him the Right 
to govern, and makes the Form of Government Monarchical. And if Obedi- 
ence to Parents be immediately due by a natural Law; and Subjection to Princes, 
but by the Mediation of an Humane Ordinance, 'what reaſon is there, that the 
Laws of Nature ſhould give place to the Laws of Men? As we ſee the Pow- 
er of the Father over his Child gives place, and is ſubordinate to the Power 
of the Magiſtrate. And that this is not the Doctrine of Chriſtianity alone, 
but was allo believed by the beſt Moraliſts amongſt the Heathens, may ap- 
pear. by this remarkable Paſſage out of Seneca de Clementia, which is ſo put 
to this purpoſe, that I took the. pains to tranſlate it into Engliſh in my Com- 


mon-place-Book : Some of which I will now read to you. bat is the Du- Lib. I. c. 14. 


ty of a Prince? That of kind Parents, who uſe to chide. their Children. ſometimes fweet- 
ly, and at other times with more ſharpueſs, and Jometimes correct them with blows. l And 
after having ſhewn, that a goed Father will not proceed ta diſinherit tus Son, or inflict ay 
more ſevere Puniſhments upon him, till he is paſt all hopes of Amendment; he proceeds 
thus No Paent proceeds to Extirpation, till he hath in vain ſpent all other Remedies. 
That which becomes a Parent, becomes a Prince, who is ftiled without flattery the Fa- 
ther ot his Country; iz all our other Titles, we couſult their (i. e, the Emperors) 
Honour, We have called them the Great, the Happy, the Auguſt, and heaped upou 
ambitious Majeſty all the T itles we could invent, in giving theſe to them. But we have 
ftiled him the Father of his Country, that the Prince might coufider the Power of a 
Father was given him. WI hich is the moſt temperate of all Powers, conſulting the IPelfare 
oj the Children, and preferring their good before its own, 3 5 

And as for your Objection, hy Princes cannot be loved and reverenced, as 
it they were our Fathers, becauſe not being our Fathers indeed, they may poſ- 
ſibly want that Natural and Fatherly Affection to their Subjects, and conſe- 
Fiſt, God, who is, and ever was the true Diſpoſer of Kingdoms, hath in his 
Hands the Hearts of all Princes, and endows them with ſuch Affections as he 
thinks fit, not only towards the People in general, but towards each particular 
Ferſon: And therefore, as he was the Author of all Government, and is ſtil 
5 Freſerver of it; ſo no inconvenience can happen, but he is able to redreſs 


Secondly, 


F. O. G. p. 2 54. 
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Secondly, That there was as great, or rather greater Inconveniencies, which 
ſprung ar firſt from the too great Lenity of theſe natural Princes, for want of 


Power or Will to puniſh the diſorders of their Subject Children, as have-eyer 


{ſprung ſince from the Tyranny and Cruelty of the worſt Princes: And I believe, 
to this was owing that exceſſive Wickedneſs, which forced as it were God Al- 
mighty to put an end to the firſt World, by that time it had ſtood about 1600 Years, 
And we ſee afterwards Eli and Samuel, good Men, and ſevere Judges towards 
others, were yet too indulgent to their own Children; which ſhews the weakneſs 
of your Reaſons, and the greatneſs of the Wiſdom of God, in making all Go- 
vernment to ſpring from Paternal Power, which is the mildeſt of all Powers, and 
to deſcend by degrees to Hereditary Monarchies, which are the Divineſt, the moſi 
4 oe and the beſt of all Governments, and in which the People have the leaſt 
Hand. _ 

F. I ſee plainly, that you think the Laws of Nature or Reaſon are not on your 
ſide, and therefore you are forced to recur not to the expreſs Words of Scrip- 
ture, but to the Paraphraſe or Explanation of them in our Church Catechiſm, 
which certainly never was intended to have that conſequence! drawn from it 
which you have made; for though you are pleaſed to omit one part of the Com- 


mandment with an Cc. yet the Words are, as you yourſeif muſt acknowledge, 


Honour thy Father, and thy Mother; and it from Honour thy Father, you will gather 


that all Power was Originally in the Father, it will follow by the ſame Argument, 


that it muſt have been as Originally in the Mother too: Futher, aud Mother, or Pa- 
rents, being mentioned together, in all Precepts in the Old and New Teſtament, 
where Honour or Obedience is enjoined on Children: And if theſe Werds, H- 
nour thy Father, mult give a right to Government, and make the Form allo Mo- 
narchical ; and if by theſe Words muſt be meant Obedience to the Political Pou- 
er of the Supreme Magiſtrate, it concerns not any Duty we owe to our natural 
Fathers, who are Subjects; becauſe they, by your Dectrine, are diveſted of all 
that Power, it being placed wholly in the Prince, and ſo being equally Subjects, 
and Slaves with their Children, can have no Right by that Title to any ſuch 
Honour or Obedience, as contains in it Civil Sul jection. But if Honour thy Fu- 
ther, and thy Mother, ſignifies the Duty we owe our natural Parents, (as by our S1- 
viour's Interpretation, Matthew 15. 4. and in all the other places'tis plain it doth) 
then 1t cannot concern Political Obedience, but a Duty that is owing to Perſons 
who have no Title to Sovereignty, nor any Political Authority, as Monarchs over 
Subjects. For Obedience to a private Father, and that Civil Obedience which 1s 
due to a Monarch, are quite different, and many times contradictory, and im- 
conſiſtent with each other. And therefore, this Command, which neceſſarily 
comprehends the Perſons of our natural Fathers and Mothers, muſt mean a Du- 


ty we owe them diſtin& from our Obedience to the Magiſtrate, and from which 


the moſt abſolute Power of Princes cannot abſolve us. And to make this yet 
plainer, ſuppoſe upon your Hyporthefis, that Seth, as eldeſt Son of Adam, was 
Heir of all his Patriarchal Power, how conld all his Brethren and Siſters Ho- 
nour, that is, Obey Eve their Mother, ſuppoſing Sth, and her, to have com- 
manded them things contradictory at the ſame time? 

So, that though I grant the Compilers of our Church Catechiſm did intend 
in this Explanarion to comprehend all the great Duties towards our Governors; 
yet it is plain, they never dreamed of this far-fetched Inference, that you have 


drawn from their Explanation of it; for though under this Command of Honour thy 


Father, and thy Mother, they do indeed comprehend Obedience and Honour to be 
due to the King, Cc. this Ho more proves that they believed all Xih#gly Power to be 
Paternal, than that becauſe they likewiſe there infer from this Command, a Sub- 
miſſion to be due to all Governors, Teachers, Spiritual Paſtors, and Maſteds, that thore 
fore all theſe Parties kere named do likewiſe derive their Authority from-4 am 
Fatherhood ;' or that becauſe under the Command againſt bearing Falſe Witneſs, We 
are taught to refrain onr Tongues from Evil Speaking, Lying, aud Slaudering, that 
therefore all Lies, and Evil Speaking whatſoever, is downright bearing Falle 
Witneſs againſt our Neighbour; ſince nothing is more certain, than that a Man 
may commit either of the former, without being guilty of the latter. And to 
anſwer your Query, if Obedience to Parents be immediately due by a Natural 
Law, and Sul jeclim to Princes but by a Humane Ordinance, what reaſon is _ 
that 
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chat the Laws of Nature ſhould give place to thoſeſ of Men? Jean eaſily reply, 
hat the Power of a Father over his Child gives place and is ſubordinate to the 
yogi Powers, becauſe they are both ordained ſo by God in the Lau of Na- 
ture; it being ighly rea ſonable, that the good of a private Famil ſhould give 
place to the common good of the Commonwealth, which is a ſufficient reaſon, 
and extends to all Nations, which never ſo much as heard of the Ten Com- 
8. I 14 1 Ii Hi 009 l 3 218 1 | 7457 

„ 4 1 to your Quotation out of Seneca, I think this hath a great deal 
leſs weight in it, than yout Argument from the Fifth Commandment : For 
though this Philoſopher writ to the Emperor, to perſuade him to'Clemency; yet 
this I am ſure of, that he never dreamt a of this Notion of Adam's Sovereignty, 
or believed that every Prince was endued with Paternal Authority, becauſe amongſt 
other Titles he was ſtiled Pater Patria! And therefore what this Author here 
ſays, is to be looked upon only as a Rhetorical Flouriſh, or, at the moſt, to be 
underſtood but in a Metaphorical ſenſe; the Arguments of this Author not being 


p 


to be always taken ſtrictly a a Togician, but only as an Orator, Who was to make 


uſe of all Appearances of Reaſon to perſuade a young, Prince to Mercy and Cle- 
mency; and yet all this was not ſufficient, as Seneca himſelf found, before he di- 
ed, by. woful Experience. And Seneca very well knew, that Tuly was ſtiled Pa- 
ter Dat iæ by the Senate, though he was never endued with your Vnperial or Va- 
„ . LAI nated oat or 

But to reply a little to your Anſwer againſt my laſt Argument, that Princes 
not- being our Natural Fathers, muſt often want that Natural and Fatherly Aſfec- 
tio towards their Subjects, and therefore may tyrannixe over them; I think the 
firſt part of your Reply will make nothing in confutation of what J have ſaid: 
For though Lill not deny but God, who hath the Hearts of Princes in his Hands, 
may ſometimes endue them with ſuch. Affections as he thinks fit, not only to- 


Y * 
e 


Wards the People in general, but towards each particular Perſon; lyet this may 


be as well evil as good Affections: As God 1s ſaid in Judg. g. to have ſent an 
evil Spirit between Abimelech, (one of your uſurping Monarchs) and the Men of She- 
chem, lis Subjects; And therefore God may as well ſend the one for the puniſh- 
ment, as the other for the benefit of a Nation: And that God is more likely to 
incline the Hearts of Princes to ſuch evil, than good Affections towards their 
Subjects, may appear from Mankind's more often deſerving God's Anger, for 
their, evil Deeds, than Favours for their good ones. 


And I deſire you would ſhew me in how many Abſolute Monarchies now in the 


World, God Almighty, is pleaſed to declare this wonderful Operation of theſe 
Fatherly Aſectiaus towards their People. I pray deal ingenuoufly, and tell me, 


is it to be found in our European Monarchies, Where moſt Princes do not only miſe- 


rably harraſs and oppreſs their Subjects, by intolerable Taxes, and ſtanding Ar- 
mies, till they reduce them to the loweſt condition of Beggary and Deſperation; 
and where, for the leaſt differences in Religion, they take away their Subjects 
Lives by that cruel Tribunal of the Inquiſition, without any fair ot legal Trial; 
or elſe, where, notwithſtanding all Edicts, Qaths, and Vows to the contrary, they 
ſeize upon, and ſpoil their Subjects of their Eſtates, and impriſon and torment 
their Perſons by thoſe booted Apaſtles the Dragoons ; becauſe-Faithas not to be 
kept. with Hereticks; or elſe, in another. Country, where the Prince took. upon 
him a Prerogative to diſpenſe with all Laws at his pleaſure, and to impriſon, 
and turn Men out of their Freeholds, contrary to the known Lawsof, the Ring- 
dom? Or, to conelude, muſt we look for theſe Divine Operations amongſt the 
Eafteia, Monarchs, here they treat their Subjects like Slaves, and, allow them 1:0 
Property.cither in Hands, or Goods, farther than they think fit, and to have their 
Ferſous and Lives wholly at their Mercy, to be caſtrated, made Slaves of, or kil- 
led, ag often as ig ſhall pleaſe their, Humour or Paſſion? And J doubt, if you 
will but, read Ahzient as well as Modern Hiſtories, and alſo ſurvey tlie State 
of Mankind in atl,, the. Aſelute, Monarchies between France and Jaan; you will 
ſind more frequently. Examples of the evil, than good Affections of theſe your Ar- 
tahexal Fathers towards their, Adopted Children. ee ? 13903 ; 1 TLIC 
5 — A TO. REI e you haye given a very Tragical Account of. the Th- 
py wo 0 21 5 Wy Anger ayers Abſolute Mouarchies nowy in the: World yet this 
0 REBT. 9 b oth, ag Government, but of the evil Principles, bad: Education, 
Aempers of, thoſe, Monarchs; as alſo, W from the uf quiet andi rebel- 
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B. C. P. 5 3. lious Diſpoſition of their Subjects, from the diſtruſting of which, they place ali 
their Security in ſtanding Armies, and Guards; ſo that I muſt grant, that all 
thoſe Governments that are maintained by Armies too ſtrong for the Subjects in 
general, are uneaſy, and degenerate into Deſpotick Monatchies, and are unſafe both 

to the Prince and People. And to let you ſee, that it is not my intention to 

F. P. 566. maintain or defend Oppreſſion or Tyranny, I muſt freely afſert, with Sir R. F. (whoſe 
Principles I here take upon me to maintain) that all Princes are bound to treat 
their Subjects as their Children, and that it is contrary to the Nature of Man- 
kind, to make their Offspring Slaves; and that all Kings, (nay Conquerors too) 
are bound to preſerve the Lands, Goods, Liberties, and Lives of all their Sub- 
jects, not by any Municipal Law, but by the Natural Law of a Father, which 
binds them to ratify the Acts of their Forefathers and Predeceſſors in things ne- 
ceſſary for the publick good of their Subjects: But yet you have not done faitly, 

not to take notice of the great Oppreſſions that are exerciſed in ſome Comm 
wealths likewiſe towards their Subjects, which if you would pleaſe to conſider, 
and weigh the fewneſs of theſe againſt the great number of Monarchies now in 
the World, I believe you will have good cauſe to confeſs, that there are many MT 
B. P. P. more good Monarchs, than equal Commonuealths. And I do believe there was as 
9. 12 13% much Tyranny exerciſed in theſe three Kingdoms during our late Civil Wan, and 
afterwards under the Government of the Rump and Cromwell, till the Return of 
the late King Charles, as in all the Abſolute Monarchies between France and Chi- 
na, or from the North to the South Pole. And it is very remarkable, that when 
Oliver Cromuell ſet up the moſt Abſolute and\Tyranmcal Government that ever was 
in this Iſland, there was yet no noife of any Fears or Jealouſies of it in all 
his Times: „C . »» 
F. I am very well pleaſed to find you ſo heartily agree with me, in condem- 
ing of Tyranny and Oppreſſion in all forts of Governments whatever. And Ido Wn 
aſſure you, I do as little approve of it, if it be any where exerciſed in (-, 
monwealths, as you can do in Monarchies : Only I muſt needs tell you, I am not 

0 at all of your Opinion, that the Oppreſſions or Abuſes, committed by the 

. Magiſtrates in Commonruealths, are to be compared with the Tyrannies, and Cruel- 

1 ties exerciſed by Abſolute Monarchs, and their Subordinate Miniſters. © For though 

1 I grant they often lay very ſevere Taxes and Impoſitions upon their Subjects, 

eſpecially ſuch as they have acquired by Conqueſt, and ſo act like Abſolute Mo- 

narchs over them, yet are theſe Opprefſions not at all to be compared to thoſe 

under Arbitrary Monarehies ; for though perhaps divers Commonwealths may im- 

poſe greater Taxes upon their Subjects than ſome Neighbouring Monarchs; 

yet doth it not follow, that their Government is more ſevere for all that; 
ſince the People having an opportunity by free Trade, and Liberty of Co- 

j ſcience in ſuch Commonuwealths, to acquire a greater ſhare of Riches, are alſo | 

hl thereby enabled to contribute more to the maintainance of the Government, 

4 by which they reap ſo great Benefits. Thus we ſee a Citizen of Amſterdam is | 

able to pay ſix times the Taxes of one of Antwerp: And therefore I dare, for all 

that, appeal to any common Subject (though a Papiſt) of the United Provinces, 
whether he had not rather live under the States of Holland, than under the French 
King; or to any Subject of the Commonwealths of Venice, Genoa, or Lucca, whethet 
he doth not prefer his Condition, as bad as it is, to that of any of the Subjects 
of the Pope, Duke of Horence, or any other {liar Prince; not to go over into 

Turkey, and thoſe other Eaſtern Monarchies, where the Yoke of Slavery lies yet 

more heavy upon the Subjects than in Europe. 5 2 

And as for what you ſay, in the comparing of thoſe {legal Arbitrary Proceedings 
that were exerciſed in England, during the late Civil Wars, and afterwards, til! 
the King's Coming in, J muſt beg your pardon, if (beſides the great Hyperbole | 
in your Expreſſions on that occaſion, which I am ſure are very far from Truth) | 

I impute thoſe Miſcarriages, not as the fault of this or that ſort of Government, 

but rather to a powerful Faction, back'd by a flanding Army, which was more like 
a Tyranny, or corrupt Oligarchy, than any ſettled Government. Nor is What 
you ſay concerning Olivers Government more true than the former; for all Men, 
except his own Faction, were not only afraid, but really ſenſible of the loſß of 

their Liberties under his Tyrannical Uſurpation: Though indeed, there was à 

very good reaſon, why there ſhould be fewer Fears or Jealouſies of it, than in hi 

late Majelty's Time, when his Government began to grow uneaſy through the oy 
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8 Dialogue the Second. 


ry and Arbitrary Government, which they had no jealouſy of in 


ples Fear or. Foph they had no occaſion to tear that which 


Cronrwels Time; and as for the latter, 


dy happened. _ — 
* That you wily not miſtake me for a Commworuealths Man, I muſt fo far agree 


| with you, that to condemn Monarchy as ſuch, were to repine at the Govera- 


ment of God himſelf; ſo that I alſo grant, that the fault lies not in the Form of 
Government, but in the frail: Nature of Men, which can rarely adminiſter that 

eat Truſt committed unto them, as becomes what they take upon them to be, 
God's Vicegerents upon Earth. And I muſt own, that I eſteem Monarchy limited by 
Boum Laws, as the beſt and moſt equal Government in the World; and under which 
both Prince and People may live moſt happily and eaſily, if each of them will 


be but contented with their due ſhare. 
But I beg your pardon for this Digreſſion; and to come to a Concluſion, I mult 


freely tell you, it 1s not a Straw matter, what your's or Sir R. F. s Principles are 
concerning the Fatherly Power of Princes; for as long as there is no ground for 
jt in Scripture or Nature, you cannot expect that either Princes or People 
will ever believe you. Neither is it true, that Princes as Fathers are bound 
to treat their Subjects in all things like their Children, for then Princes ought 


to maintain their Subjects, and not Subjects their Princes; ſince it is the Apol- 2 Cor. 12. 14. 


tle's Rule, T hat Children ought not to lay up for their Parents, but the Parents for the 
Children: And though you pretend not to plead for Tyranny or Arbitrary Go- 
vernment, yet I cannot at all underſtand, why if it were not for this End, you 
ſhould aſſert not long ſince, in your anſwer to me, that God thought fit to 


change Paternal Government into Hereditary Monarchy, becauſe of the exceſſive 


Wickedneſs of Mankind before the Flood, proceeding from the too great Lenity 
of thoſe Patriarchal Princes, in not puniſhing the diſorders of their Subject Chil- 
d ren; which is a very bold Afertion ; ſince you know no more than I, what that 
Wickedneſs was in particular, for which God drowned the World, much leſs 
what was the occaſion of it. And therefore, if God thought fit to change Pa- 
ternal Power into Hereditary Monarchies, which (as I have proved) do not at all pro- 
ceed from Paternal Power, it will alſo follow that the Government of your Patri- 


archs was not ſufficient for the well being and happineſs of Mankind, or elſe 


God would never have thought fit to have altered it tor a more cruel and ſevere 
way of Government. 


4 


are not ſatisfied with, I can likewiſe ſhew 
: hew you another very good reaſon, why the 
1 5 ſhould love and reverence their Princes; and that is, thoſe great Liberties 
nd onceſſ;ons that all the Monarchs of Europe have granted their Subjects, 


, 
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84. BIBLIOTHECA PoLtTICA, 
which are now paſed into the ſertled Laws and Cuſtoms of thoſe Kingdoms, with 
which the People ought to be very welt contented. Nor ought they to rebel 
or reſiſt, though they may ſometimes out of wantonneſs and neceſſity infringe, 


or intrench upon thofe Privileges, which they or their Anceſtors have confer- J 

red upon them; ſince they can ever forfeit that Power they have originally over 

them. | 1 

F. I do not very well underſtand what you mean; for I have hitherto ſip. Ml 

oſed that all Subjects have a Property in their Eſtates, and a Freedom for theix Mi 

Perſons by the Laws of Nature; and which no Civi/ Power whatever eould deptive Mi 

them of without their Conſent: And therefore J deſire you would ſtew me, that 

if Children, Subjects, and Slaves, were all one at the firſt, how we in this fide o ü 

the World came to be in a better condition than thoſe in Afia and Africa? Or 

that we Engliſhmen can claim a Property in our Eſtates, and a Right to our Lives, Mi 

which the Prinee cannot take away, but according to ſome known Laws? A 

M. I think I can eaſily do this, not only in relation to England, but any other 

Kingdom, which is now governed by known Laws, and that upon Sir R. F.'s t 

pothefis ; which I ſhall do (as near as I can remember) in the Words of that ex- 

Cel. e. cellent Perſon the late Earl of Clarendon, in his Survey of Mr. #46s's Leviathan; | 

page 69, 70. OD eee Eee, 1 

who ſuppoſes, according to this ypotheſis, That ſome one of Noah's Deſcendants was au | 

Abſolute Monarch at firſt ever all his Poſterity, which might continue in his Line for 

ſome Ages, till at laſt their Relation by Blood to their Subjects was removed at fo great a 

diſtance, that the Account of their Kindred or Relation to each other was ſcarce remem- 

ler d; whercby they who had the Sovereign Power, ſtill expreſs leſs Paternal Affection 

in their Government, looking upon thoſe they governed as meer Subjects, ard uct as their 

Kinſmen or Allies; till by degrees, according ts the Cuſtom of Exorbitant Power, they 

(confidering only the extent of their oun Juriſdiction, and what they might, rather than 

what they ſhorld do) treated them who were under them, not as Subjects, but as Slaves; 

who having no Right to any thing but what they permitted them, they would allow them tis 

Poſſeſs nothing, but what they had no occafion to take away. Eſtates they had none that the 

could call their own, becanſe when their Prince called for them, they were his : Their Per- 

Sons were at his Command, when he had either occafion or appetite to make uſe of them; 

0 and their Children inherited nothing but their Futlier s Subjection ; fo that they weje happy 
hl or miſerable, as he who had the Power over them, pleaſed to exerciſe it with more or leſs Ri- 
„ gour or Indulgence; yet they ſubmitted alike to both, acknowledging his Dominion to be natu- 
Fj rally as abſolute as their Subjetion and Obedience. = 
1 7 heſe Princes might for ſome Ages have pleaſed themſelves with this Exorbitant En-. 
iſ ciſe of their Power, which though it had been always the ſame, yet the Exerciſe of it had 
ih been very moderate, whilſt there remained the Tenderneſs or Memory of any Relation. But 
"4 theſe Princes began at laſt to diſcern, and be convinced, that the great ſtrength they ſeemed | 
i to be poſſeſt of, would in a ſhort time degenerate into weakneſs, and the Riches they ſeemed 
| to enjoy, would end in want and neceſſity, as well in themſelves, as in their Subjects; fiuce 

ly. no Man would build a good Houſe, that his Children could not inherit, nor cultivate their 
N Land with any good Husbandry and Expence, fince the profit thereof might be given ib 

i! another Man: And that if the Subjects did not enjoy the Conventencies of Life, they could 
not be ſure of their Help and Affection, whenever they ſhould have War with another 

Prince as abſolute as themſelves ; but they would rather chuſe to be ſubject to him, under 

whoſe Government they might live with greater Liberty and Satisfaction. And laſily, that 

F they ingroſs'd all the Wealth and Power iuto their own Hands, they ſhould find none who 

would defend them in the Poſſeſſion of at Aud that there was a great difference between 

. that Sub jeclion which Love and Duty pays, and that which reſults only from Fear aut 

| Force ; fince Deſpair often puts an end to that Duty, which Reaſon, and it may be Conſciv | 

0 ence, would otherwiſe have perſuaded them ſtil} to continue : And therefore, that it was ne- 

% ceſſary that their Subjetts ſhould find eaſe and profit in Obeying, as well as Kings pla- 

1 ſure in Commandiug. Theſe wiſe and wholeſome Reflections might prevail with Princes, jor | 
1 their own, as well as Subjects bencfit, to reſtrain their Power, and to make it leſs abſolut, ⁵³ 
i | that it might be more uſeful ; and to give their Subjetts ſuch a Property in their God, | 
* and Landi, as ſhould not be invaded, but in ſuch caſes, and on ſuch occaſions, as the ne- 
bl. ceſſrties of the Government really required. But as they found the benefit ariſing from theſe 2 
1 Conde ſcenſions highly tend to the Improvement of the Riches, and Civility of their Subject, | 
79 with all thoſe Additions of Pleaſure and Induſtry which render Man's Life, as wells Ml 
1 the Government eaſy and pleaſant, they ſtill in ſeveral Generations enlarged theſe Gra- 5 
gt ces and Conceſſions to their Subjects, get reſerving all in themſelves that they did nit J 
0 part 3 
: 


art b | their voluntary Grants or Conceſſions. Ang. if. ue tale a-view. of the 
Fea Kingdoms of. the World, ue ſhall ſee. another face of things, both. of Power, 
and Riches, in theſe. Governments, where, theſe, Cendeſcenfions. and Conceſſicns have been 


beſt obſerved, than in, thoſe Kingdoms where: the Sovereigus either retain, or reſume 0 


oa oh all thoſe Rights, or Preregatives, which are inveſted in them from the Ori- 
inal Nature Government; ſo that there ſtill remains enaugh in the Princes Hands to 


_ vc benefit it was intruſted with him by God. So far the late Great Chancellor. 

E And theſe Privileges: and Condeſcenſions being once paſs d into, conſtant and 
ſtanding Laws by the Princes that gave them, and alſo ſolemnly ſworn to by their 
Coronation. Oaths, do for the future bind not only thoſe Princes that granted 
them, but alſo their Sueceſſors, to their obſervation: And I then look upon them 
bound, under pain of Damnation, not to break or infringe them, without very 

eat neceſſity. 2 

8 3 if they ſhall happen fo, to do, ſince they were Matters of meer 
Grace and Favour at the firſt, and not of Right, the Princes that thus tranſgreſs 
them are only accountable to God, and puniſhable by him, and not by their Sub- 


jects, for any Breaches or Infripgements of ſuch Liberties and Immunirics : And 
this may ſerve againſt the Fancies of all thoſe, who think Princes have nothing 
but what the People have given them; and likewiſe againſt ſuch as Mr. Hulle, 
who maintain ſo much is conferred, om them, that they have a Right to leave no 
body elſe any thing to enjoy, that they have a mind to take from them. And 
this I take to be a much better Security for the Peoples Liberties, to leave it to 
the Honour and Conſcience of their Princes, and that Fear they ought to have of 
the Divine Vengeance, in caſe they oppreſs tlieir Subjects contrary to Law, than 
your heady and violent Methods of Reſiſtance for the Oppreſſion or Tyranny of 
Princes, which would but give the common People a Pretence of taking Arms, 
and rebelling againſt their Princes upon every {light Provocation, 

E You have made à very plauſible Diſcourſe, whether of your own, or from 
the Author you quote, is not much material; for, I doubt, when it comes to be 
examined, it will appear much more like a Romance than a true Hiſtory : And 
therefore, granting at preſent your Principles to be true (tho* they are not) L de- 
fire you to ſhew me, how you can make it out, either from ſacred or prophane 
Hiſtory, that any Limited Kingdom now in the World ever had its Original from 
thoſe gracious Condeſcenſions, or Conceſſions of Princes, as you here mention: 
For by all that ever I can read or obſerve, either from our own or foreign Hif- 
tory, all the Liberties and Privileges, which Subjects enjoy at this day, proceeded 
at firſt either from the original Contracts, Cuſtoms, or Conſtitutions of ti:oſe 

Kingdoms or Nations, at the firſt Inſtitution of their Government; or elſe were 
forced from Princes hy their Subje&s, who would no longer endure the Severity 
of their Yoke ; or elſe were granted by ſome of them, who believing they had worſe 
Titles than their Competitors to the Crown, were willing to engage the People to 
their fide, by granting them greater Privileges than they before enjoyed. —_ 

And tho' I grant, the Reflections you make upon the Exerciſe of arbitrary 
Power, and the Miſeries it brings both upon the Prince and People, are very 
true; yet I am ſure the Practice of moſt abſolute Monarchs throughout the whole 
World hath run quite contrary to your Suppoſitions. For Princes are ſo far (by 
what I ever read or obſerved) from being willing to part with any of cheir Power, 
that they have {till endeavoured by degrees to enlarge it, and render it more abſo- 
late than it was left them; as you may obſerve in the Government of Fance, 
Spain, Deumark, and Sweden, in this laſt Age; and what Eacreachments were made 
in this Kingdom, by the Prerogative, upon the Peoples Liberties, during the 
Reigns of our laſt Princes, he is a Stranger to the Hiſiory of the Country, that 
hath not read of, if he do not remember them; and how mneh higher they would 
have been carried, if this ſtrange and ſudden Revolutjon had not put a ſtop to it, 


1 


I had rather you and I ſhould underſtand in Idea than by Experience. 

Bur if ſuch grave Reflections as theſe of yours were able to work upon the firſt 
Monarchs, I defire to know the reaſon why thoſe of Turkey, Perfia, Ruſſia, and 
the A/rican Emperors of Morocco, and of the Abiſſines (who ſure have been as wile 
3 can name) ſhould not, in ſo many Ages as they have governed, ſee 

ele APCONVEniences you mention, and reſtrain their exorbitant Power within 
ſome moderate Limits: Nay, to the contrary, one of the moſt ambitious and 

| aſpiring 
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BIBLIOTHECA POLITI CA. 


aſpiring Monarchs in Europe is making what haſte he can to reduce his Kingdom 
into the ſame Model. And what, do you think, would the Princes and Coun- 
ſellors of theſe Empires ſay to ſuch a one as you or I, who ſhould offer to preach 
this ſtrange Doctrine to them, that they ought under pain of Damnation to uſe 
their Subjects as their Children, and not as Slaves or meer Vaſſals 1 doubt they 
would make us pay dear for publiſhing ſuch falſe Doctrine in their Dominions, or 
at leaſt would deſpiſe us for half-witted Fellows, without any true Notions in 
Politicks ; ſince they believe, that the true Security and Glory of a King conliſt 
in valt Standing Armies, great Fleets, and a Power to take from their Subjects and 
Neighbours whatever they pleaſe, thereby to enjoy their own Pleaſures and Hu- 
mours in all their Hearts can deſire, and to extend their Empires (per fas & nefu) 
as far as ever their conquering Swords will give them leave. And if you ſhould 
tell them, that their Subjects could not love them, nor live happily nor contentedly 
under ſuch a Government; I ſuppoſe their Anſwer would be (if they could ſpeak 


Latin) Oderint dum metuant ; or, in the Language of their own Country, that they 


would rather truſt a Standing Army than the Affections of their People; and that 
it is better to take from their Subjects what they have a mind to, than to leave it 
to their Good-will what they will give them. Theſe are all the antient and mo- 
dern Politicks that I can obſerve in moſt abſolute Monarchies, or in thoſe King- 
doms where Kings have taken upon them ſo to govern their Subjects at this day: 
But I defy yon to ſhew me any one Kingdom in the World, where the People owe 
all their Liberties and Privileges meerly to the Good-will and Favour of their Prin- 
ces, who granted them only out of thoſe wiſe Conſiderations you have now men- 
tioned. | 

But as for the Expedient at the latter end of your Speech, that theſe Privileges 


and Condeſcenſions, when once granted by Kings to their Subjects, and paſs d into 


conſtant and ſtanding Laws, and alſo ſolemnly ſworn to by Princes at their Coro- 
nation, do not only bind thoſe Princes that granted them, but alſo their Succeſſors, 
under pain of Damnation; I ſo far agree with you, tho' I muſt beg your Pardon, 
if I cannot think this a ſufficient Security, for ſeveral Reaſons I can give you at a 
more convenient Time, when I ſhall, when you pleaſe, more fully diſcuſs this 
a. | 9 . 

M. I muſt freely tell yon, Sir, J am not yet ſatisfied neither with the Inſtances 
you have brought, nor yet with your Replies to my Anſwers ; and I think I can 
ſhew you, as to this Kingdom, that they are falſe in Matter of Fact. For if that 
the firſt and moſt antient Kingdoms and Monarchies began by Conqueſt at firſt, and 
that perhaps for the moſt part by Wars unjuſtly made, as I may alſo inſtance in 
England, if this were a proper Seaſon for it; ſo that indeed the greateſt Liberty 
in the World (if it be duly conſidered) is for a People to live under a Paternal 
Monarchy, It is the Magna Charta of this Kingdom, all other Shews or Pretexts of 
Liberty are but ſeveral Degrees of Slavery, and a Liberty only to deſtroy Liberty. 

So that I think I may very well keep my firſt Opinion, that Paternal Government 
is the Foundation of all other; and J have ever thought God's Love and Kindnels 
to Mankind did never appear in any thing more (except in Man's Redemption) 
than in creating only one Man, and out of him only one Woman: So that Adam 
was a kind of a Father to his Wife, that Marital, as well as all other Power, might 
be founded in Paternal Juriſdiction; that all Princes might look upon the meaneſt 
of their Subjects as their Children, and all Subjects upon their Prince as their com- 
mon Father, and upon each other as the Children of one Man; that Mankind 
might not only be united in one common Nature, but alſo be of one Blood, of one 
Family, and be habituated to the beſt of Governments from the very Infancy of 
the World. ä 8 

Were this well conſidered, as there could be no Brants ſo neither would there 
be any Traitors and Rebels; but both Prince and People would ſtrive to outdo 
each other in the Offices of Love and Duty. And now do you or any Man 
living read Sir R. F.'s Patriarcha, or other Works, and ſee if either he or I have 
aſcribed one Dram of Power to Princes, which will not naturally ſpring from thus 
Supreme Paternal Power. _— x 
do that upon the whole, I think Reaſon it ſelf would conclude, that this way of 
ſolving the ft Riſe of Government is true, and that it is the Duty of all, who by 
the Bleſſing of God are under Paternal Moiarchies, to be very thankful for the Fa" 


vour, and to do the utmoſt that in them lies to preſerve and tranſmit 9— beſt 
| orm 
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Diaingue the Second. © 
rum ent to their Children after them. And ſurely there is no Nation 


bal lasten bach nee Reaſon for this than dde Bg, who arc under a Pate 
„ /02-c/y, Which has taken the beſt care that eaif be to ſeeyte them, not only 
dom Oppreſſion and Wrong, but from the ve Fear of it. 1 

” ef ſtreſs of your Aﬀertion upon the Original of moſt of 


E. Since you lay the chi Alle wor 

e > Monarchics now in the World, and of our own in particular, I 
oin iſſue with you on both points, and in the firſt place affirm, 
ves the Conqueror no Right to the Subjects Obedience, 


to the Crown of England than meer Conqueſt, I doubt 
been driven out after the fame manner they came in: 
But I believe you will find, upon ſecond thoughts, that unjuſt Conqueſts and 
Uſurpations of Crowns be no firm Titles for Princes to relie on; leſt the old Eng- 
72 proverb be turned upon you, vix. That which 75 Sauce for a Gooſe is Sauce for a 
Gander. But I ſhall defer this Diſcourſe concerning Titles by Conqueſt, and in 
particular that of our Kings to this Kingdom, to ſome other time; when I doubt 
not but to ſhew, that it is not only falſe in Matter of Fact, but alſo that it will 
not prove that for which it is brought. e e 


ſors had no more Right 


And therefore what you ſay in your Concluſion, in exaltation of God's Love 


and Kindneſs to Mankind, in creating one Man, and out of him only one Wo- 
man; that Adam might be a kind of Father to his Wife, is a very pretty and in- 
deed ſingular Notion; and you would do very well to move the Convocation, next 
time it fits, that this Explanation may be added to the ſſih Commandment, that 
Women may be taught in the Catechiſm, that Obedience to Husbands is due by 


the Procept of Honor thy Father and thy Marker. 


And therefore I need give no other Anſwer to all the reſt yon have ſaid : For 
however ſpecious the ZHypothefis may ſeem (as you have dreſs d it up) for Princes 
and People; yet till you have proved, that all Paternal Power is Monarchical, 
and that all Monarchical Power is derived from Fatherhood, it ſignifies nothing. 

Nor can theſe p72 Haudes do any more good in Politicks than Religion: For as 
Superſtition can never ſerve to advance the true Worſhip of God, but by creating 
falle Notions of the Divine Nature in Mens Minds, which doth not render it, as 
it ought to be, the Object of their Love and Reverence, but ſervile Fear; ſo I 
ſuppoſe this aſſerting of ſuch an unlimited deſpotical Power in all Monarchs, and 
ſuch an entire Subjection as Sir R. F. and you your felf exact from Subjects, can 
produce nothing but a ſlaviſh Dread, without that Eſteem and Affection for their 
Prince's Perſon and Government, which is ſo neceſſary for the Quiet of Princes, 


and which they may always have, whilſt they think themſelves obliged in Con- 
ſcience and Honour to protect their Lives and Fortunes from Slavery and Oppreſ- 


ſion, according to the juſt and known Laws of the Kingdom, and not to diſpenſe 
with them in great and eſſential Points, without the Conſent of thoſe who have a 
hand in the making of them: And all falſe Notions of this Supreme Power, as de- 
rived from I know not what Fatherly (but indeed Deſpotick) Power, are fo far from 
ſettling in Peoples Minds a ſober and rational Obedience to Government, that 
they rather make them deſperate, and careleſs who is their Maſter ; ſince, let 


what Change will come, they can expect no better than to be Slaves. 


Nor are Subjects put in à better condition by this Doctrine of abſolute Mon- 
reftance, ſince all Princes are not of fo roſa a nature, as not to tyrannize and 
inſult the more over thoſe, whom they ſuppoſe will not, or elſe dare not reſiſt 
them; and therefore I cannot ſee how ſuch a Submiſſion can ſoften the Hearts of 
the moſt cruel Princes in the World, as you ſuppoſe ; much leſs how a Power to 
refift"in ſome caſes can enrage the mildeſt Princes to their Peoples Ruin; ſince all 
Reſiſtance of ſuch mild and merciful Princes I grant to be utterly unlawful : Nor 
do T hold Reſiſtance ever to be practiſed, but where the People are already ruined 
in their Liberties and Fortunes, or are juſt at the brink of it, and have no other 


Means left but that to avoid it. | 
0 conclude, I ſo far agree with you, that I think it is the Duty of all that 
ate born under a Kingly Government 7imited by Laws, to be very thankful to God 
for the Favour, and to do the utmoſt that in them lies to preſerve and tranſmit 
this beſt Form of Government to their Children after them, without maintaining 
ſuch unintelligible Fictions as a Paternal Monarchy derived from Adam or Noah. 
And tho' I own that ſome of our former Kings have taken the beſt care they could 
to 
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cauſe I ſhall be much ſhortet upon it. But pray take notice by the way, tha 


Ras.” ay 
\ 


/ 
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to ſecure this Nation from Popery-and Anbitrary Pour z. yet whether-the Methoq of 
our three laſt Kings has beeg the readieſt way to genre us from the Fears of it,] 
leave it to your own Conſcience (if you are a Prateſtant) to judge. 

But ſince you defy me to ſhew you out of Sir R. F.'s Parriargha, that he hath 


a 


aſcribed one Dram of Power to Princes, which doth, not naturally ariſe from 


. 


4 


Supreme Paternal Pouer, and that this is no exorbitant Heighr ;.I-think J am able 
to prove from many Paſſages in his Patriarcha, as well as other Works, that 10 
Author hath made bolder Aſſertions to render all Mankind Havel, inſtead of Sub- 
jects; and all Princes Tyrants,” inſtead of Kings; and that his, Principles! ate ſo 
far from being ſafe, that if they are duly look d into and weighed, they wil 


prove deſtructive as well to. the. Rights of Princes, as tothe -Liberties of the 


People. 1 by e FFF Ä IV91:203 4% 
| Jr I ſhould be very glad to ſee that proved; for 1 muſt always believe, till you 
ſhew me to the contrary, that this excellent Author lays it down for a Ground 
that Princes, being as Fathers to their People, are bound to treat their Subjegs 
as Children, and not as Slaves: And therefore waving this laſt Controverſy, which 
we have argued as far as it will go; pray make out what you ſay from his oyn 
Words, and I will give up the Cauſe. 5 W 
F. I wonder how you can be ſo partially blind as not to ſee this, ſince you 
yourſelf have already made uſe not only of a great deal of his, Doctrines, but 
alſo of his very Words. And therefore, pray ſee his Obedience to Government 
in doubtful Times; as alſo in his Preface to the Obſervations upon Ariſtotle's Po- 
liticks; where you will find he aſſerts, That Adam was the Father, King and Lind 
over his Tumilygza Son, a Subject, and a. Servant, or a Slave, were one and the.ſane 
thing at firſt : The Father had power to diſpoſe of, or . ſell his Children, or Servant, 
* Whence we find, that at the firſt reckoning of Goods in Scripture, the Man- 


© ſervant, and the Maid-ſervant are number'd among the Poſſeſſions, and Sub- 


e {tance of the Owner, as other Goods were. So that then, if the Power of a 
Father, and of a Monarch be all one, and that all Monarchical Power is Deſpptical, 
the Conſequence is alſo as evident, that all Subjects are alſo naturally Slavgs;qut- 
leſs their Princes ſhall pleaſe to lay an eaſier Yoke upon tlem. 87 
M. Perhaps Sir R. F. may have carried this Matter a little too far; yet if 
pleaſe to look into his Patriarcha, Chap. 3. Part 1. you will find that he hath-this 
Paſlage, which plainly ſpeaks the contrary : The . Father of . a Fantly: governs, by.n0 
other Law, than by his own Mil, not by the Laws and Mils of iis Sons. and Sexugitts 
There is no Nation that allows Children any Action, or Remedy, for being unjuſtly governs; 
and yet for all this, every Father is bound by the Law of Nature to do his beſt forthe pre- 
ſervation of his Family ; but much more is a King always tied by the ſame, Lau of Nature 
zo keep this general Ground, That the Safety of his Kingdom be his chief | Law. When 
you may obſerve, that though he takes away all Remedy from Children agauil 
their Parents for being ill governed, yet doth he not ſet the Father free from all 
Obligation to preſerve the Good of his Family, of which ſure a Man's Children 
are a principal part. 8 I CTY 12a! £ dio bay 
And if you pleaſe to look back to the ſecond Chapter of his: Patriarcha, you 
will find theſe Words : To anſwer in particular to the firſt Text, it may be ſaid the Sn 
of thefe Words, By the Law of Nature all Men are born free, muſt needs mean a Freed 
only that is oppoſite to ſuch a Sub jection as is between Father and Son. This is made mu- 
nifeſt by the Text of the Law: For Ulpian in this place ſpeaketh only . Manumiſſton, 
which is a ſetting at Liberty of Servants from Servitude, aud not of Emancipation, whih 
is the freeing of Children from. the Fathers Tuition, Servitude, as the. Law teacheth, is 
a Conſtitution of the Law of Nations, by which a Man is ſubject to the Dominion of any 
other Man againſt Nature. Ho not every Subjection is Servitude, but. Subjetion contrar) 


o & 5\ 
> Side 


to the Law of Nature. Tet every Mau is born; ſubjef to the Power of. a Father. . This 


the Law itſelf ſaith, Is Poteſtate noſtra Liberi fr ſunt, Ho that you ſee here. he make 
a difference between Servitude, and that Subjection that, is due to Fathers. 5 

F. Give me leave to anſwer theſe two Inſtances, before you proceed any fatr 
ther; and I ſhall in the firſt place make bold to anſwer your laſt Inſtance firſt, be- 


' A o - j K 93 d \ 


this Author is very high and rigorous for the abſolute Power of Life and Dead 
in all Fathers over their Children in the State of Nature, and that they ma 
exerciſe it for very flight Offences ; And therefore in this Chapter you haye: al 
quoted, he ſeems very well ſatisfied with the Example of Caſſizs, who cry 
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Son out of the Confiſtory for publiſhing the Agrarian Law, fer the Divificn of Lands; and 


I think this was no ſuch great Crime, for which a Father might juſtifie the pu- 


% s Son to Death. And in the Section before this, he juſtifieth the Power 
of See amongſt the Romans, q being ratified and amplified by the Laws of the 
rielve Tables, enabling Parents to fell Meir Children tuo or three times over. So that 
theſe things conſidered, I cannot ſee how this Diſtinction of Sir R. F. out of the 
Civil Law will do him any ſervice. For though I grant indeed, that Manumſſicn, 
and Emancipation, are two different Words, yet do they both ſignifie the ſame 


thing. And though for the greater reſpe& which they would ſhew ts the Con- 


dition of Children above that of Slaves, they were pleaſed to make uſe of diffe- 
rent Expreſſions; yet whoever: will look more cloſely into the Nature of the 


».bie&tion that Children were in, under their Parents, by the Roman Law, will 
ed, that the Condition cf Children was no better than that of Slaves. For Frſt, 


The Father had ſuch an abſolute Pouer over the Perſon of the Son, that he could 


ſell him three times, whereas he could fell a Slave but once. Secondly, He had 
ſuch an abſolute Power over his Lite, that he could take it away wherever he 
pleaſed. Laſih, A Son could have no Property in any Gocds without his Father's 
Conſent, *cill he was'emancipated, or made free : So that if his Father were harſh 


and ill-ratured,-the Condition of a Son was worſe than that of a Slave, as long 


as his Father lived. = 7 2 Fas 3 
And therefore; I am ſtill of the Opinion of the antient Civil Lawyers, who 
aſſert the natural Freedom of Mankind, according to the Maxim you have now 
cited. And they acknowledge, that the Servitude, or abſolute Subjetion of Children 
to their Fathers, was not by the Law of Nature, but by the Civil or Roman Law, 
peculiar to themſelves, as I have already proved at our laſt Meeting. 


But to come to your firſt Quotation, whereby you would clear Sir R. F. from 
maintaining any unjuſt Severity in Fathers, or Tyranny in Princes, becauſe they 


are both to endeavour the common Good of their Families and Kingdoms. Tis 


very true he ſays ſo; but of this Common Gord they themſelves are the ſele Judges. 
So that if the Father pleaſe to ſell one or two of his Chileren, whom he leaſt 
toveth, to provide Portions for the reſt, he may lawfully do it for any thing I 
ſee to the contrary. So likewiſe immediately after he aſſerts the Superiority of 
all Princes above Laws, becauſe there were Kings long. before there were. any 
Laws. And all the next Paragraph is wholly ſpent in proving. the unlimited 
Juriſdiction of Kings above Laus; as it is deſcribed by Samuel, when the Iſraelites 
deſired a King: So that it fignihes little what Laws Princes make, or what Pri- 
vileges they grant their Subjects, ſirce they may alter them, or abrogate them 
whenever they pleaſe. EH BY) e | 
M. But pray take along with you what he ſays in the next Paragraph you 
quote; where you may ſee theſè Words; It is there evidently ſhewed, that the Scope 
of Samuel was to teach the People a dutiful Obedience to their King, even in thoſe things 
which themſelves did eſteem miſchiev us and inconvenient : For by telling them what a King 
would do, he indeed inſtructs them what a Subject muſt ſuffer ; yet not ſo, as that it is right 
for Kings to do injury, but it is right for them to go unpuniſhed by the People if they do it. 
So that in this point it 1s all one, whether Samuel deſcribe a_King or a Tyrant ; for pa- 
tient Obedience is due to both: No Remedy in the Text againſt Brant, but in crying and 
praying unto God in that Day. And that Sir R. F. is very far from juſtifying Kings 
in the unneceflary Breach of their Laws, may farther appear by what he ſays, 
cap. 3. part 6. of this Treatiſe ; where pray ſee this Paſſage. Now albeit Kings 
who make the Laws, be (as King James teacheth us) above the Laws, yet will they rule 
their Subjects by the Laus; and a King governing in a ſettled Kingdom, leaves to be 
a King, and degenerateth into a Tyrant, fo ſoon as he leaves to rule according to his Laws ; 
Jet where he ſees the Laws rigorons, or doubtful, he may mitigate and interpret them. 
So that you ſee here he leaves the King no Power or Prerogative above the 
4 what ſhall be directed, and employed for the general Good of the 
ingdom. | 
F. But pray, Sir, read on a little farther, and ſee if he doth not again undo 


all that he hath before ſo ſpeciouſſy laid down; and if you will not read it, I will: 


General Laws made in Parliament, may, upon known reſpects to the King, by his Autho- 
rity, be mitigated, or ſuſpended upon Cauſes only known to him. And although a King do 
frame all bis Actions to be according to the Laus, yet he is not bound thereto, but at his 
good Will, aud jor gocd Example: Or ſo far forth as the General Law. of the Safety of 


the 
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for the preſervation of the Commonwealth. 
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the Commonweal doth naturally bind him; for in ſuch fort only, poſitive Laws may be ſaid 


to bind the King, not by being poſitive, but as they are naturally the beſe, or only means 
So that if the King have this Prerogative of mitigating, interpreting, and ſuf- 
pending all Laws, in Caſes only known to himſelf, and that he is not bound to 
the Laws but at his own good Will, and for good Example. I deſire to know hat 
greater Prerogative a King can deſire, than to ſuſpend the Execution of any Law, as 
often as he ſhall think fit. For though J grant the Suſpen/ron of a Law differs 
from the Abrogation of it, becauſe the former only takes away the force of it in 
this or that particular caſe, whereas the latter wholly annuls the Law; yet if 
this. Suſpenſion be general, and in every caſe, where the Law is to take effect, it 
amounts to the ſame thing with an Abrogation of it; as may be plainly ſeen in 
the late King's Diſpenſing Power. For though it be true he pretended to no mote, 
than to diſpenſe with this, or that Perſon, who ſhould undertake ia publick En- 
ployment, either Military of Civil, without taking the Oaths and: Jet; yet! lince 
he granted this Diſpenſation generally to all Papiſts, and othersithat would tranſ- 
greſs this Law, it amounted to the fame thing, during his Pleaſure, as ah air 
lute Abrogation of it. And therefore Ido very much wonder why-divets, hoe 
very zealous for the Church of England, and the Xing Prerogative, ſhould beſſo 
angry with him for erecting that Power, which not only this Author, but all other; 
of his Principles. have placed in him: And if the King may: ſuſpend this; anc al 
other Laws, upon Cauſes'oaty known to him, I do not ſee how He differs from be- 
ing as abſolute and arbirrary a Monarch, as tlie Great Turk himſelf |; and may, 
when he pleaſes, notwithſtanding all Laws to the contrary, - take away Mens 
Lives without any due Forms of Law, and raiſe Taxes without Conſent of Par- 


d 


liament. | . | 11 e 
M. But pray read on a little farther,” and you will find that he very much te- 


ſtrains this abſolute Power, in theſe Words: By this means axe all Kings, even Tyrant 


and Conquerors, bound to preſerve the Laws, Geods, Liberties and Lives of all their; Sub» 


jedi, not by any Municipal Law of the Land, bit by the Natural Law of a Father, 


which binds them to ratifie the Acts of their Forefathers and Predeceſſors in things m- 
ceſſury for the publick Good of their Subjefts. %ͤöͤð ꝙ Nö 
F. Were Ja Monarch limited by Laws, I would deſire no greater a Power 
over them than this you have here brought out of this Author. For he ſays, poftive 
Latus do not bind the King, but as they are the beſt or only means for the preſervation.of 
the Commonwealth, In the next place you ſee that all Kings are bound to. preſerve 
the Lives and Eſtates of their Subjects, not by any Municipal Law of the Land, 
but by the Natural Law of a Father, which binds them to: ratifie the AGs of 
their Predeceſſors in things neceſſary for the publick Good of their Subjects. Now 
this Paternal Pouer is large enough of all Confcience to diſcharge Princes.from 
any Obligation to the Laws farther than they pleaſe. For it before appears, that 


j i» "v ; 
« '.# 2 * 


the Father of a Family governs by no other Law than by his own Will, and not 


by the Laws and Wills of his Sons or Servants ; therefore if the Power of the 
King be wholly Paternal, he may alter this Will of his as often as he pleaſes: Nor 
can his Subjects, who are all one with Sons and Servants, have any reaſon to nd 
fault with it. For he ſays, There is uo Nation that alluus Children any Remedy for be- 
ing unjuſtly governed. And though it be true, «that he reſtrains this Prerogative 
both in Fathers and Kings to the publick Good of their Children and Subjects; 
yet as long as he is Jett the ſole and uncontroulable Judge of what is for the publick 
Good, all theſe fine Pretences will ſignifie nothing. For he is bound to obſerve | 

or ratiſtie no Laws or Acts of his Predeceſſors, but what he is: ſatisfied tend to this 
End: So that if he thinks fit to judge, that Magna Charta, for Example, or the 
Stature de Tallagio non concedendo, or any Liberty we enjoy, are not neceſſary, or 
contrary to the common Good, he is not tied to obſerve them. And upon this 
Principle it was that the Judges in the Reign of King Charles the Firſt founded 
the Aug Prerogative tor Ship-money-: For they ſuppoſed that the King, in caſe 0 
neceiliry, (that is, for the publick Good of the Subjects) might lay a Tax upon 
the Kingdom, though without Conſent of Parliament. So that upon this Pretence 
the King being the ſole Judge of the Neceſſity, he might quickly have raiſed what 
Tac, and as often as he had pleaſed. 3 58 
Bat, leſt our Kings ſhould think themſelves too ſtrictly bound. by their Corou- 
ten O45, co obierve the Laws, pray ſee in the next Paragraph how this Author 
| | endeavours 


* 


1 ' 


Diialague the Second, 91 
3 o help the King to creep. out of that Obligation too. Therefore | 

2 — there be . pe Wig that although Laws of themſelves do not bind 
Lag ;, yet the Oaths of Kings, at their Coronations, tie them to keep all the Laws of their 
2 Ibn, : How far this is true; let us but examine the Oaths of the Kings of England 
al their Coronation +. The Words whereof are theſe : © Art thou pleaſed to caule to be 
« adminiſtred in all thy Judgments indifferent and. upright Juſtice, and to uſe 
« Diſcretion with Mercy? Art thou pleaſed that our »pright Laws and Cuſtoms 
& be:obſerved ; and doſt thou promiſe, that theſe ſhall be protected and main- 
«\ tained by the? Theſe rwo are the Articles of the King's Oath, which concern the 
Laity, vr Subjeftt in general; to which the King anſwers affirmatively; being firſt de- 
manded by the Archbiſhop of Canterbury : * Pleaſeth 1t you to confirm, and obſerve 
« the Laws and Cuſtoms of ancient Times granted from God, by juſt and de- 
* yout Kings unto the Egli Nation, by Oath unto the ſaid People, eſpecially 
« the Laws, Liberties and Cuſtoms granted unto the Clergy, and Laity, by the 
« famous King Eduard? He may olſerve in theſe Words of the Articles of the Oath, 
than rde King is required to obſerve not all the Laws, but only the upright, and that with 
Deum and Mercy. The Word upright cannot mean all Laws, becauſe in the 
© Oath of Richard the Second, I find evil and unjuſt Laws mentioned, which the 
Fig ſwears to aboliſh : And in the old Abridgment of Statutes ſet forth in King 
Henry the Eighth's Days, the King is to {wear wholly to put out evil Laws, which 


he cannot do, if he be bound to all Laws. i 3 ct e ee 
Now what Laws are Upright, and what Evil, who ſhall, judge but the King? 
ſince he ſwears to adminiſter apright Juſtice with Diſcretion and Mercy; or (as 
Bra hath it) aquitatem pt acipiat, ' & miſericordiam. So that in eſſect the King doth 
—_ ſie} to keep xo Laws but ſuch as in his Judgment are upright, und thoſe not literally al. 
1 Ways," but according to the Equity of his Conſcience, joined with Mercy, which is properly 
== the. Office of a Chancellor rather than of a Judge. And if a King did ſtrictiy ſwear to 
obſerve all the Laws, he could not, without Perjury, give his Conſent to the Repealing or 
Abrogating of any Statute by Act of Parliament, which would be very miſchievons to the 
But let it be ſuppoſed for Truth, that Kings do ſwear to obſerve all the Laws of their 
Kingdoms; yet no Man can think it reaſon, that Kings ſhould be more bound by their volun- 
tary Oaths, than common Perſons are by theirs. Now if a private Perſon. make a Contract 
either with Oath, or without Oath, he is no farther bound than the Equity and Fuſtice of 
the Contract ties him; for a Man may have Relief againſt an unreaſonable and unjuſt Pro- 
' miſe, if either Deceit or Error, Force or Fear induced him thereunto; or if it be hurt- 
ful or grievous in the performance. Since the Laws in many Caſes give the King à Preroga- 
| tive above common Perſons, I ſee no reaſon why he ſhould be denied the Privilege which the 
meaneſt of his Subjects doth enjoy. t 6.4; e bat#. 
I need not make any long Paraphraſe upon theſe Words: It is ſufficient that 
the King is here left ſole Judge of what Laws are wpright, and what amjuſt; and 
conſequently what Laws he pleaſes ſhall be obſerved, and what not. So that no 
Laws, though thought never ſo juſt, and neceſſary by the Parliament at the time 
of making of them, ſhall ſigniſie any thing, if he thinks fit afterwards. to judge 
otherwiſe. And leſt this ſhould nor be ſufficient, he hath found out another way 
whereby Princes may abſolve themſelves of this troubleſome Obligation of Oaths; 
and therefore he would have them no more bound up than common Perſons, who, 
becauſe they may have Relief in publick Courts of Juſtice, againſt an unjuſt Pro- 
mile ; if either Error, Deceit, Force, or Fear, induced them thereunto ; nay more, F it 
be hurtful or grievors inthe performance; Kings who have a Prerogative above com- 
mon Perſons, aud who acknowledge no Tribunal above themſelves, may abſolve 
themſelves of their Oaths whenever they think good; by ſaying it was extorted 
from them by Deceit, Force, or Fear : Or if they cannot fatisfie themſelves with- | 
our it, they might have had formerly the Popes's Diſpenſation for Money, which F 
we read King John, and Henry the Third obtained to be abſolved of the Oaths 
they had taken to obſerve Magna Charta. But this Author hath found out a 
5 01 cut, and hath made Kings both Judges and Parties, and to abſolve them- 
5 — 2 Fundamental Right of Government. And what hath proved the Con- 
uon ob ſuch Princes who have taken this Author's Liberty of breaking their Co- 


atio, Oath at their pleaſure 2: It hath only taught their Subjects to imitate their 
Example, and to make as light of their oath of Allegiance. 8 POSE 
Na 8 M. 1 
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M. I will not deny, but perhaps Sir R. may have carried the Prerogative in 
this Point a little too far; yet that he meant honeſtly towards the Commonweal 


in all this, I pray ſee the 8th Section of this Chapter, where you' Il find theſe 


Words ;. Many will be ready to ſay, it is a flaviſh and dangerous Condition to be ſubject ty 
the Will of any one Man, who is not ſubjett to the Laus: But ſuch Men confider not, 1. 
That the Prerogative of a King is to be above all Laws, for the goed only of themwhy 
nre under the Laws, and to defend the People's Liberties, as his Majeſty gracioufly affirmel 
in his Speech, after his laſt Anſwer to the Petition of Right; howſoeuer; ſome are afraid 
of the Name of Prerogative ; yet they may aſſure themſelves, the Caſe of Subjects would le 
deſperately miſerable without it. So that you ſee here he aſlerts no Prerogatiye in 
the King to be above all Laws, but only for the good of the People, and to de- 
fend their Liberties ; which I think is a ſufficient reſtraint of Prerogative. 

F. But reada little lower, and the People will have no ſuch great cauſe to thank 
him, as you may ſee by theſe Words: In all Ariſtocracies the Nobles are above the 
Laus; and in all Democracies, the People. By the like reaſon, in a Monarchy the King 
muſt of neceſſity. be above the Laus; there can be no Sovereign Majeſty in him that i 
under them ; that which gives the very Being to a K ing, is the Power to give Laus; with 
out this Power he is but an Equivocal King. = | Sd: A Jo ao 

And moſt part of what follows in this Treatiſe, is only to prove, that the Pa- 
liament, or Aſſembly of Eſtates, was a Creature wholly of the King's Creation, and 


_ conſequently, that he alone makes the Laws in it: And he hath alſo written a 


L. 3.1.6. f. 
27+, 


whole Treatiſe, called The Freeholders Grand Inqueſt, to prove that it is the King's 
Authority alone that makes the Laws; and therefore that he can interpret and 
diſpenſe with them at his pleaſure. So that Richard II, had this Author liv'd in 
his time, might have made him a Judge as well us Trefilian and Belkrap, ſince 
they all maintain'd the ſame Principles. But, leſt we ſhould miſtake him, ke 
what he ſays at the Concluſion of this Treatiſe : For the confirmation of this Point, 
Ariſtotle ſaith, That a perfeci Kingdom is that wherein the King rules all things accor- 
ding to his own Will ; for he that is called a King according to the Law, makes no kind if 
Kingdom at all. This, it ſeems, alſo the Romans well underſtood to be moſt neceſſary ina 
Monarchy ; for tho they were a People moſt greedy of Liberty, yet the Senate did free Au- 
guſtus from all neceſſity of Laws, that he might be free of his own Authority, and of. alſ 
lute Power over himpelf, and over the Laws, to do what he pleaſed, and leave undone what 
he liſt; and this Decree was made while Auguſtus was yet alſent. Accordingly, we 
find that Ulpian, the great Lawyer, delivers it for a Rule of the Civil Law, Prin- 
ceps Legibus ſolutus eſt, The Prince is not bound by the Laws. 8 
So that upon theſe Principles, all Kings are not only diſcharged from the Fe- 
nalty, but alſo the very Obligation of obſerving Laws, farther than they ſhall think 
fit. And indeed, this Author carries this Prerogative beyond what the moſt mo- 
derate Roman Emperors ever pretended to, as I can eaſily ſhow you from your own 
Civil Law Books; and therefore pray reach me down your Volume of the Code, and 
ſee here what the Emperor declares on this Matter De Teftamentis. Ex imperfecli 
Teſtamento nec Imperatorem hiæreditatem vindicare poſſe, ſape conſtitutum eſt, licet enim Lex 
Imperii Solennibus juris Imperatorem ſolverit; Nihil tamen tam proprium Vnperii eſt, quan 


c. de Leoibus Legibus vivere. See likewiſe in the Theodoſian Cede theſe words: Digna vox eſt Me- 
. 4. lib. 1. t. jeſtate Regnantis, Legilus alligatum ſe Principis profiteri, adeo de Authoritate juris, noſtra 


14. 


endet Authoritas, & re vera majus Imperio eſt ſubmittere Legibus Principatum, & ora 
culo præſentis Edicti quod nobis licere non patimur, aliis indicamus, (viz. Succeſſoribus Tie- 
odofio & Valentino.) 
So that you may here ſee, that even the Roman Emperors were more modeſt, 
than to declare themſelves diſcharged by their Prerogative, or thought of any o 
theſe ſubtle diſtinctions of this Author, from their obligation to the Laws, however 
they were from the Penalty; which is the true Senſe of this Phraſe of being LA 


Bus ſolutns. 


But God be thanked, moſt of our own. Kings have been more conſcientious 


than to maintain that they were not bound by their Coronation Oath farther than the} 


Raftal, f. 99. pleaſed. For you may ſee in the Preamble to the Statute of Proviſors, made in the 


make Remedy, and Law, in voiding the Miſchief which come thereof: And 
. * 


25th of Eduard III, where it is declared and acknowledged by the King himſelf, 


and both Houſes of Parliament, that the Right of the Crown of England, and the 


Law of the Realm is ſuch, that upon the Miſchiefs and Damages which happen to the 

Realm, he os, and was bound of his ſaid People in his Parliament thereof, 7 
t 

King 


= 7 Dialogue the Second. 93 
King ſeeing the Miſchief and Damage aforeſaid * : 
MW 1 | - ' a 8 . 6 
tatute ( ſcil. the former Satute of Proviſors) he E. _ 1 N 
_ 4 by his Oath to do the ſame to be kept, as the Law f bis 4 e 
TO 1 55 1 9 it hath been hitherto attempted 3 tho by 
5 likewiſe ing Henry IV. decl . | WARS) | 
laament Roll) The whereas _ 3 Parliament (as appears by the Par- Ni. Par. H 
King ſhould be i s in Parliament had granted, that th 7 
King e in as great Liberty as any of his Noble P ; nted, that the Ws „ 105. 
ſaid Lord of his Royal Grace, and tender Conſcie rogenitors ; on which our 11 
ment, that it is not his 1 | nce, had granted in full Parli ens 065 278 
__— ot his intent, nor will he alter the Laws, S 10 
Uſages, nor take any Advantages by the ſaid Grant; but g' OCALUTES and good 
Laws and Statutes ordained and uſed in the times of Kis N bl ti a0 b n 
. Right to all People in Mercy and Truth Selonc ſon & ory, a er parya 
= Coronation Oath. erment, i. e. according to his 
MM. I will not affirm, but Sir R. F. obſervi 4 
. 4 | E. obſerving h TOS | ; 
Was run down by the long Parliament ; No Xa tes 75 King's Prerogative 
in Government were aggravated by the Demo t ſlips and miſcarriages 
open and violent breaches of his Coronation 8 od 8 then domineered, as 
beſt defence he could Dre n might be willing to make the 
a Poſthumous piece, perhaps he would 45 Sw e of Patriarcha, being 
| lived to p ubliſh it himſelf ; but I doubt not biir be many things 1n it, had he 
meant well to the Kingdom for all that. . yas — IT a very honeſt Man, and 
ne” 4 . in your Cenſure of him. erefore I hope you will not be 
E. Il aſſure you, Sir, I ſhall not, becauſe he | 
| e I had much rather cenſure his Wanne : "_ e. dead many Years, and 
new. But, if I may judge from his Works a an his Perſon, which I never 
laments or the r Hit Ties ahive 5 3 certainly no Friend to Par- 
be 4 ou how dangerous and derogatory his 0 rogative : Bur that I may alſo 
; es of all Sovereign Princes and Mawes now e heme ral eee 
8 Queſtio write in their defence, pray turn bo his = World, however he may 
== Fa $2 as En of the Right of Fatherhoed, in 46 = 0 ak 5 eee 
„ D us replies, which pray read 1 rown eſcheat for want 
. 1 = ny to * my „ of t * i cops . cage or Igno- 
; | nfelf were ſtill living, and now r | : eir there alwa 
Man, and but one in the Wi ing, and now ready to die, it i ; WAys 
5 ä e World, who i * ie, it is certain, there 1 
v Th Man be quite loſt, 'The pho be Ker 5 re the knowledge who Pould ” 
EI : 3 Feat _ the Anarchy 1 Hadbodk ou gn y bo mm to = ſame effect, in 
* , read theſe Words: It is a tr | onarchy. Pray ſe of 
. tude of Men whatſoever, eith I is a truth undeniable, that there ca ee 
. K 1 2 be a M i Mi 
Corners, and fm R either great or ſmall, though gathered unot ulti- Miſcel. p. 
_ - ; egious in the World; b nt rogerher from the ſeveral 3. 
_—_— 7#tſc/}, there is one Man a orld ; but that in the ſame Multi + 
SO 1 | hem h ö a ultitude confide * ed b; 
= of all the reſt, as being th mongſt t em, that in Nature hath a Right to b , 
* 5 e next Heir to Adam, and the otl ight to be the King 
f g, or a Subject. S8 . her ſubject unto him; eve; 
ing able todeduce their Pedi ject. So that I think no Kings in th wn s 
Heir) the all E 18rce from Adam (of whom th S 8 World be 
and 11 3 9 ©) > only Kings 4. Fate N + oy 
reveal who this next Heir i am. So that if God w 0 Jure, 
l Heir is, all the Ki ould but be pleaſed 
ence to lay their Crow . ings of the Earth were b , - 
boy. How ridiculo ns at his Feet ; though he ound in Conſci 
us a Notion this i he were but a Cobler o 
. I hope this Opinion is li is is, I leave it to any indifk r a Link- 
Oo this Opinion is like to ha o any indifferent Man to judę 
nts ah e of Adam's right Heir, "fhould = unleſs any roy c 
out his Title b K 7 } think it were but reaſonable he a Kight to an univerſal 
but ſeeing no body d | , he ſhould be pu 
reaſonable that all Princes ſho id Ih o to the beſt of my led 1 dren 
= Poſſeſſion of, till this Heir of 5 as time enjoy what they 8 1 1 a4 
F conſider farther of it. am hath made out his Title, and Da ws 
_ 3 it is very well, that this right Heir i ey 
Doctrine Fe os 1 3 who did not Rube T - np ae Frere 
ie is of more fatal conſe . ely reſign to him. Bur t * 
cet uenc ; 1 
Prin i jen Ree N Heir by, wav. ; for it doth not ſas _ 
into his B ave loſt their Right to a Cro but alſo of any other right Neirs to 
irections for Obedi wn never ſo many A 
edience in doubtful times, and Ages ago: For look 
, and read this Paſſage: By 


Humane poſtti 
trve Laws, a 
» 4 Poſſeſſton time out of mind takes aw 
ay, or bars a former Right, #0 
avoid 


94 


46 


pag. 273. 


37 6.1? 


Ibid p. 68. 


, 


— — 


avoid a general Miſchief of briiiging all Right into a Diſputarion met: decideable by pra, 
aud conſequently, ro the overthrow of all Civil Government, in Grants, Gifts," and Con 
tracts berween Man and Man; but in Grants and Gift, that have their Original in 
God or Nature, (as the Bower of a Father hath) no inferior Power of Man can limit, ny 
miake any Law of Preſcription againſt them. | Upon this ground is built that Nullum tempus 
occurrit Regi, ub time bars a King. And a little before, he gives us this reaſon 
of it: For tho' by humane Laws a long Preſcription may take away Right; c 
a divine Right never dies, nor can be loſt or taken away. By which Principle, 
he renders the Titles of moſt (if not all) of the Princes of Europe at this day vey 
weak and diſputable, whenever any other Perfon ſhall fer up a Title again} 


them. £5 


M. But Sir R. F. hath found a very good Expedient for this; for he tells us, ij 
the laſt cited Diſcourſe, that the Paternal Power cannot be loſt, thu" it may either (, 
transferred or ufarped ; and in his Anarchy of a limited Monarchy; he thus more at 
large expreſſes it. Many timec, by the Act either u Uſurper himſelf, or of thoſe thy 
ſet him up, the true Heir of a Crown is diſpbſſeſſed, God uſing the Miniſtry of the wicked 
Man for the removing and ſetting up of Kings; in ſuch caſes, the Subjecis Obedience tu t 
Fatherly Power muſt go along, and wait upon God's Providence, who only hath 'right g 
give and take away Kingdoms, and thereby to udopt Subjetts into the Obedience of - another 
Fatherly Power. Andl1aſtly; in his Diſcourſe of Obedience, &c. he more clearly ſettle 
this Point, in- anſwer ro an Objection there made; that moſt Kings now in the 


World, have no other Titles to their Crowns. but Conqueſt or Uſurpation : He 


replieth, T hat tho all Kings were Uſurpers, yet ſtill the firſt Uſurper hath the beſt Jil, 
being in Poſſeſſion by the Permiſſion of God; and where' an Uſurper hath. coutimed ſo lug, 


that the knowledge of the right Heir is loſt by the Subjects; in ſuch caſe the Uſurper n 


Poſſeſſzon is to be taken and reputed by ſuch Subjects for the true Heir, and is to. be obey dh 


them as their Father. And I think you your {ſelf will not. deny, but that Kingdoms | i b 
may be transferred from one Prince to another by Conqueſt, or along Uſurpatiu; 


and that when there is no other better Title extant, the King in Poſſeſſion, or his 
Heirs, may have a good Title by a long Poſſeſſion, tho' it began by Uſutpatio 
at firſt. Wet 385 A 

F. I have not now time to anſwer all that your Author hath as falſly, as inco- 


herently ſaid concerning this Subject of Uſurpation; and I ſhould be glad to het 
you, or any Man elſe that will undertake to defend him, make him him conſiſtent, 
not only with reaſon, but with himſelf, in this Diſcourſe you quote, concernitg 
Obedience to Government in doubtful times. For to paſs by his unintelligible | 


Notion, of ſuppoſing two ſupreme Paternal Powers ſubſiſting at once, and each of 
them laying claim to the Obedience and Submiſſion of the Subjects, the former 


that of the Uſurper, J/ho being in Poſſeſſion of the Crown by the permiſſive Will of. Gid, 
who hath thought fit to adopt the Subjects into a Fatherly Power ; and the latter, that Pa" 


ternal Right which he ſuppoſes ſtill to remain in the expulſed Prince, and his 
Heirs for ever. By which means the Allegiance of the Subjects is fo divided and 
perplex'd, that they can never be able to tell, when the Allegiance to the right 
Heir is to take. place before that of the Uſurper. 1 5 
M. But if you had been pleaſed better to obſerve this Diſcourſe, you would 
find that Sir R. F. hath very well obviated this Objection, as appears#by tbeſe 
Words. The Right of Fatherly Government was ordained by God for the preſervation 
Mankiad ; if it be uſurped, the Uſurper may be ſo far obeyed, as may tend to the preſerut 
tion of the Subjefts, who may thereb be enabled to perform their Duty to the true aud 
right Sovereigi, when time ſhall ferve ; in ſuch caſes to obey an Uſurper, is properly to obe 


the firſt and right Governor, who muſt be preſumed to deſire the ſafety of his Subjects. Tht 


Command of an Uſurper is not to be obejed in any thing tending to the Deſtruction of the Gi 
wernor, whoſe being in the firſt place is to be looked after. 
F. This is, J confeſs, a very pretty Diſtinction, to make the Uſurper, who go- 
verns whether the right Heir will or no, yet to do it by his Conſent, and that 
the Subjects, when they act thus, do but {till obey their rightful Governor, which 
Suppoſition would be or poi to what your Author hath already laid dow! 
of the Subjects being adopted into the Obedience of another F atherly Power by the 


Ulurpation ; for if it be as he now makes it, they ſtill remain under the Paternal 

Power ot the former Prince, and the Uſurper governs only as his Deputy; which 

is a very choice refined Notion, by which all Men had been obliged in Conſcience 

to yield as full Obedience to Cromwue/ and the Rump, in all things that did not tend - 
| 1 


1 
n 


— 


uu 


1 Ve Deſtructiun of the. late King's Perſon, as to him himſelf , which I ſuppoſe you high 


of, 
„ aliſts will by no menge.. ihet? | . eee 5. 
* „ 2 tliis is not the main Matter that I have to except againſt ; for if the Prin- 
ug 
Vil 
e 


1 ar Heir, if 4 divine Right ; and that wo length of time or preſcription can bar 
„ cone a divine Right never dies, can be Joſt, or taken away, till the knowledge of the 
1 77 Heir be Joſt by all the Subjects; and till which time Uſurpers and their Heirs 


= c 11.1 uire a 2 

9 | * 1 2 foll ow that the Title that moſt Princes of Chriſtendom have to 
their Crowns, will be hereby rendered diſputable and uncertain : For ſince this 

Author acknowledges, that the Titles of moſt Kings at this Day begun by un- 

juſt Conqueſts or; Uſurpations at firſt ; the right Heirs of many of which ex- 

= 1 pretence make W ar upon the Prince in Poſſe ſſion and his Heirs, to the World's 

end: And tho' I grant, he ſays, that an Uſurper is to be fully obeyed, when the 


N 


KS 
N "ye 7 


knowledge of the right Heir is loſt by all the Subjects, it ie exr@amly uncertain 
4 doubrful whar. be means by, it; for if he means a perſonal Roowledge, few 
WT ordinary Subjects, but thoſe that have perſonally known all the Royal Family, 
can thus know who, was the right Heir; and ſo conſequently, as ſoon as ever his 


* 


= Father or Anceſtor that held the Throne is turned out, or dead, few private 


f 5 6 
* > 33"; bk, 
i * 
Wy 
. 
* 


— 


* 4 


Subjects can have any perſonal Knowledge of this Heir. But if he means a Moral 
or Traditional Knowledge, ſuch as is conveyed down to Poſterity by Hiſtory, 


ever be faid to be loſt, as long as ſuch Hiſtories or Memorials remain in being: 
And that this is ſo, is apparent, many Princes in Europe having upon this ground 
ME better Right to the Crowns of ſome Neighbouring Kingdoms than thoſe that 
; wear them: And we know that by virtue of ſuch an old Title from Charles the 
WE Great, the King of France, looks upon himſelf to have a good Title to A/ſatia, 
chat I will leave it to your felfto judge, whether theſe Principles do not only render 
dhe Titles of moſt Princes doubtful and uncertain, but the Subjects Allegiance 
M. Icannot deny, but Sir R. F. may have carried this Point of Obedience and 
Submiſſion to Uſurpers, and of a concurrent Right in the lawful Monarch and his 
+ Heirs, a little too tar. For I think it were much better to ſuppoſe with Grozius 
and other Writers, that after the third Generation, or Succeſſion of the Crown in 
= the Family of the Uſurper, they may have a good and perfect Title to their 
XX Crowns, againſt the right Heirs of the lawful Monarch; (and this I take to be 
RE highly reaſonable for the Peace and Welfare of Mankind) than that they ſhould be 
always divided in their Allegiance between, two oppoſite Princes; but till then, 
1 ſuppoſe. the Subjects are bound to aſſiſt, and ſtand for the lawful Heir and his 
Pioſterity, as far as is poſſible, without their own apparent Deſtru&ion. | 


W ſhould be glad to know by what Law of God or Nature, the peaceable poſſeſſion 
of a Crown, by an Uſu-per and his Heirs, juſt for three Generations or Succeſs 
ions, ſhould give a Prince a better Title than three or four Years Poſſeſſion; for 
== God may have declared his Will as ſufficiently in that time, as in three or four 
bundred: And it your Reaſon be good, that it is for the Peace and Safety of Man- 
Fund, that che Title of the right Heir ſhould be loſt and extin& after ſuch a time; 
I cannot ſee why it ſhould not he more for the good of Mankind, that their Alle- 
glance ſhould be ſettled and aſcertained in a far leſs ſpace, that is, as ſoon as the 
Conquerer or Uſurper is quietly ſettled in the Throne, and hath received the 
Conſent or Submiſſion of all the Subjects. But I do not deſire at preſent to enter 
any tarther into this knotty Diſpute about Conqueſt or Uſurpations, but I rather de- 


lire to refer it to our next mecting. - 
: I Well, ſince you will have it fo, I yield to it; but in the mean time I cannot 
at Imile at your great partiality to the People, who upon your Principles, if they 


Title as the moſt rightful Monarch in the World : So that Cromwell. having had this 
Cage of the People m bis Mock-Parl,ament, had as good a Title as King Charles II. 
W chat notwithſtanding whatever you may pretend to the contrary, you' are no 
loch Enemy to Uſurpers, as you would make your ſelf: But however, you 

| have 


d out of that Treatiſe be true, That the Right of a Jawful Monarch 


ire an abſolute and indefeaſible Right in the Kingdoms they poſleſs ; 


| puis d or depoſed Princes are till, or were lately in being they might upon this 


KAuthentick Records, or Genealogies ; I know not how fuch a Knowledge can 


Vander, and all the Low Countries, and as much of Germany as he can get: So 


E I confeſs this Suppoſition is much more reaſonable than the former; but 1 


have but once given their Conſent to the Uſurper, he ſhall preſently have as good a 
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have no reaſon in the World (even by your own Principles) to except againſt 


this Author's H 
Uſurpation. 
F. I do not deny 


ypotheſis of transferring the Subjects Allegiance by a Conqueſt or 


what you ſay, but then the Conqueſt muſt be in a juſt ot 
lawful War; or elſe, if the Great Turk, or French King, ſhould, without any Pro- 
vocation given, make War upon, and conquer this Kingdom, and uſe the People 


with the higheſt Tyranny and Cruelty, rhey muſt be all bound In Conſcience, 
not only to become, but continue abſolute Subjects, nay Slaves to ſuch a Con- 
queror, without any Reſiſtance. But let the Power of Uſurpers br Conquerers be 
what it will, I am ſure it cannot be that of Paternal Authority, for the reaſons al 
ready given: Not can it be the Uſurpation or Acquiſition of the Power of à Maſter of 


a Family; for then the Subjects not being the Children of Jr 
Uſurper, muſt be all Slaves inſtead of Subjects: So that I muſt 


Conqueror or 
again tell yon, 


that it is from your want of diſtinguiſhing between Paternal, Maſterly, and Regal 


Authority, which þath led you into all theſe Miſtakes in this Matter; for the Re. 


lations of a Father, a Maſter and a King, are all really diſtin& and different, ſo 
that one of them is not the other, as any Man may eaſily perceive, that doth but 
hear the three Names pronounced to him, and conſider their Sigmfication:: And 


therefore quitting this ſubject for the preſent, if you have any better Arguments to 
prove y 


fo | 
M. Iſhall readily obey your Commands; bu 


our Divine Inſtitution of Monarchy, pray produce them, for it 


gro WS 


Fi: 2, 
—— 1 


t pray Sir, in the mean time re- 


member that we aſſume this Queſtion the next time we meet. But to come to 


the Matter in hand, I think there . ſome material Arguments behind, to 
1 


prove Monarchicul Government of Divine 


ſtitution: For in the hiſt place, you may 


pleaſe to remember, that you your {elf have acknowledged that'all Civil Gbr. 
ment proceeds from God. ' Secondly, You have likewife admitted, that the Govern 
ment of Fathers, or Heads of Families, was the firſt and moſt ancient Government of any 
in the World after the Fall; when ſome Government became neceſſary for the 
Puniſhment of Offences, and the reſtraining of the inordinate Appetites and Paſſions 
of Mankind. And Ja/tly, That this Government having abſolute' Power of*Life 
and Death, in ſome Caſes, over the Wife, Children, and, Servants of the Fa- 
mily ; and that if this Power is conferr d upon them by Ged (which you like- 
wiſe granted) and doth not depend upon the conſent or compact of the Wife, 


Children and Servants : If theſe things were fo, I leave it to your ſelf to conſider 
from the Premiſes, whether this Power in Heads, or Fathers of Families {call 


them which you pleaſe) is not a Monarchical Power, or the Government of one 
Man, and that ordained by God; and that this was the only Government 


in the World, 


deny. 


FI ſhall ſhew you plainly, that you would impoſe a Fallacy, either upon yorr 


before the 1:/titutions of Commonwealths, you your ſelf cannot 


ſelf or me in this Argument, and ſuch a one which I have likewiſe already 
anſwered at our laſt meeting: For I then told you, that the Government of ſach 
Heads or Fathers of Families was only an Oeconomical, and not a* Civil Power; 
and this I proved by divers Arguments againſt what you then argued to the com 
trary ; and therefore I think I may yet ſafely affirm, that Kingly or Monarchical 
Power cannot be proved to be of divine Isſtitution by this Argument; and J har? 
a greater Man than Sir R. F. viz, the Judicious Mr. Hooker on my ſide, who 
makes a plain diſtinction between ſuch a Head, or Maſter of a Family, anda 
King, as appears by theſe words in his Ecclefiaſtieal Policy, which J deſire you 
Heoker's Feet, would read with me: I is no improbable Opinicn therefore, which the Arch-philoſoph 
Pol. lid. I. g. was of x That the c hiej Pe; on 1a every Houſhold was always, as it were, a King ; fo en 
numbers of Houſholds joyned themſelves in Civil Societies together, Kings were the firſt kind 
of Governors amongſt them; which is alſo, as it ſeems, the reaſon why the Name of Tuther 
continued ſtill in them, who of Fathers were made Rulers ; as alſo the ancient Cuſtoms 
Governors to do as Melchiſedeck, as being Kings to exerciſe the Office of Prieſts (which 
Fathers did at the fiſt) grew perhaps by the ſame occaſion. Howbeit this is not the only 
kind of Regiment that hath been received in the World, the inconveniences of one kind hav 
cauſed ſundry others to be deviſed. So that in a word, all Civil Regiment, of what kind 
ſoeder, ſeems evidently to haue viſen from the deliberate Advice, Conſultation, and Comps 


ſition, berween Men judging it cou 


eonfider'd by itſelf, bat that Man 


enent and helpful, there being no impoſſibility in Nat#* 
might have lived without any Publick Regiment. 


that 
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| ay ſee, that tho he places he Original of all Governments in the Heads 
T Fathers of Families (which Opinies I ſhall not oppoſe) yet it is plain thar he 
makes a clear Diſtinction between Occommica/ Government, and that Politick or Civil 
Power, which ariſes from Compact between Men. 

purpoſe you bring, it for. Tou may now. proceed to what other Arguments and 
Inſtances you pleaſe; but pray do not make pſc-any more of the Examples of the 
Patriarchs either before ox after; the Flood, fince they are either altogether uncer- 
rain, or &ſe as, to thoſe after the Flood, I haye -proyed them to have been not 
Kings, but only Maſters of ſeparate Families. And you may likewiſe omit Meſes, 
Joſhua, and the Judges, as Inſtances af Monarchical Power by Divine Inſtitution; 


—_ ſhall not any longer inſiſt upon them, ſince you will not admit of thoſe 
Inſtances, tho I think there may be a great deal of weight in them: But thus 
much I ſuppoſe you cannor deny, às well from the Teſtimony of ſacred as prophane 
Hiſtory, that Monarchy is the firſt and moſt ancient Government in the Worid, as 
appears by thoſe Remains we have left concerning the Egyptian and Aſſyrian Mo- 
xarchies : And as for the Government of God's own People the Jeus, he was 
pleaſed to be King over them himſelf, tho to goyern by his Viceroys, till ſuch 
time as he was pleaſed to make Saul and David Kings over them. Now what 
can be a greater Argument than this for the Divine Jiſtitution of Monarchical Goveri- 
E I ſuppoſe you will not urge the Antiquity of a Government to be a Mark of 
its Divine Inſtitution ; it may indeed be an Argument to prove that Monarchy was 
the moſt natural Government, becauſe the molt ſimple and eaſy for Men to light 
on; and ſo no doubt it was in the firſt Ages of the World, before Ambition, 
Avarice and Luxury had debauched the Minds of Monarchs, the beſt fort of Go- 
vernment. And ſo on the other ſide, there is this to be objected againſt it, that the 
ſetting up of ſo many Commonwealths upon the Ruins of Monarchies, ſhewed 
that Men found great Miſchiefs and Inconveniencies. in that ſort of Government, 
when once it grew Tyrannical, or elſe they had never departed from it; and this 
made them, as Brutms ſaid at the beginning of the Roman Commonwealth, to 
invent other forts of Government, which might partake of all the Benefits without 
the Inconveniencies of abſolute Monarchy. . ECM 
But as for your Inſtance. of God's being himſelf King over the People of Mael, 
this touches not the Queſtion. in hand, ſince that being a Theocratical, and not a Civil 
Commonuealth, could concern no other. Nation but themſelves : And as for your 
other Inſtance of God's making Saul King, I hope you will not bring that for an 
Argument of his Approbation, which it Appears he was ſo angry with the I raelites 
for deſiring ; and thoꝰ it is true, he did at their Requeſt make them a King, yet 
it is. apparent God would have been much better pleaſed had they ſtill continued 
without one: $6 that I think there can no conecluſive Argument be drawn from 
2 Examples in the Old Teftament, to prove Monarshical Government to be of Divine 
5 nnn L055 „ e eee KARA : en o, 1 AX. Spe 05 Ove +» | 
. Well, however {light;yon:make:of my Authorities our of the Old Teſtament, 
 Fet:Lhope: I mall be able r ſhew / mone cogent ones out of the New, to prove, 
ithav Mozarchy is the only Power! inſtituted, or fo much as taken notice of, by our 
Saviour Chrift: and his ApoſiHes.. . And:itherefore vrhen he would command the Pha- 
ee g to yield Obedience to the Suprame Power then in being, he bids them, up- 


* 


had uſurped, And if St. Saul, in his Epiſtle to the Romans, had only ſaid, Le: 
exeyp Soul l, Jubje@: to the Higher Powers;:cand ſaid no more; then Men might in- 
deed have diſputed, , whether St. Pai / hy Higher Powers had not meant. as well 
' ther Gouetnors as Kings, or. other Farms: of -Govertiment:as Momarchy. | But the, 
Jood luck is, St. Paul hath been his own Unterpreter ); for, after the general Doc- 
trine of Oledience to be given by all Men to the Higher Pouers, he proceeds next to 
Ciarge. it home, upon each particular / Mans Conſcience, under pain of Damna- 
_ laying; Malt thou nor be. afraid ube Pouer? which Power he expounds in the 
E ha tony reſtraining it to one Perſon: He is the. Miniſter of God to the, &c. 
. 2 2 hey are the Mini ers. And then again; He beareth' wot the Sword in wain. 
nd a third time, in the ſame W dhould forget it, he ſays, For he is 


the 


Men. So that this will not ſerye the. 


fince I have ſo-lately proved their Authority not to have been at all Abſolute or 


: * 
; ) 


on heir ſhewing him a Piece of Maney, to rener uo Cxſar the things that are Cæ- Matt. 22. 21. 
fare not taking any notice of thei Mimte or People) whoſe Authority theſe Cæſars F. P. O. 
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the Miniſter of God, &c. So St. Peter alſo doth 'the-like;! for the felE-fame Word 
that St. Paul uſeth for Higher, in St. Peter is tranſlated Supreme: So that the? in 
our -Engljh Bibles the Words differ, yet in the Original they ate Both the ſame. 
And St. Paul might have been Engliſhed, -Ler every Soul be ſuljelt to the Supreme 
Powers ; or St. Paul might have been alſo tranflated, ¶Mhether to the King, ar 10 the 
Higher. Yet there is this difference, that whereas St. Paul uſeth the Word inthe 
Plural Number, St. Peter hath it in the Singular, and with Application to the King 
only, without taking any notice of any Governors but Kings, and thoſe ſent by 
them. And it is farther to be noted, that St. Peter and St. Paul wrote their Epitks 
at a time when the Roman Senate had ſome ſhare in the Government; and that it 
was (in appearance at leaſt) a Commonuealth. So that ſome Authors ſuppoſe, that 
notwithſtanding the Emperors by ſtrong hand had uſurped a Military Power, yet 
a great ſhare of the Government was for a long time, nay even then, in the Se- 
nate and People. But for all this, neither of the two Apoſtles take any notice of 
any ſuch Popular Government; no, nor our Saviour himſelf, who divideth all be- 
tween God and Cæſar, and allows nothing, that we can find, for the People br 
Commonwealth, 1 1 = „„ ee ene eee 
F. I think your Quotations out of the New Teftament will prove of no mat 
weight than thoſe from the Old, and that they will not make out Monarchy to bi 
of Divine Inſtitution, any more than the former: For our Saviour's Anſwer to the 
Jews ſignifieth no more, than that Tribute, and all /awful Dues,. were to be paid 
to Cæſar, as the Supreme Power then in being; to anſwer thoſe Jeu, who doubted 
whether any Obedience were to be given to a foreign Prince of another Religion 


* 


than their own, The like Anſwer may be given to what St. Paul ſays in the Ri 
mans, Let every Soul be ſubject to the higheſt Pouer; wich was chiefly directed to the 


newly converted Jeus, who might doubt, as well as their Countrymen in Fudea, 
whether they were bound in conſcience to be ſubject to Heathen Magiſtrates; as 
alſo againſt the Sect of the Grofticks (then newly ſprung up) who, tho they cak 
led themſelves Chriſtians, yet looked upon themſelves to be thereby diſcharged 
from all Subjection or Obedience to Civil Powers; being thoſe whom St. Jud 
expreſly ſpeaks againit, ho deſpiſe Dominion, and ſpeak evil Dignities. And 
therefore when St. Paul ſpeaks of ſuch Higher Powers, it is not in the Plural, but 
Singular Number, terming him, the Miniſter of God; becauſe: that at that time 
there was no ſuch thing as a Commonuealih (as he knew. of in the World) the two 
reateſt Empires, the Roman and the Parthian being then governed by Monarchs. 
The like I may ſay to that other Text you have quoted out of St. Peter, which 
may very well be reconciled with that Place of St. Paul; tho' the one called the 
Higher Powers, the Powers ordained of God ; and the other calls them, an Humane 
Ordinance, or Creature (as it is in the Original) ſince they certainly derive their 
Authority from God, tho by the Mediation or Conſent of Men 
And ] believe you will prove miſtaken in affirming, that the Senate or People 
had any Power when St. Peter and St. Paul wrote theſe Epiſtles : For it plainly ap- 
pears, that whether theſe Epiſtles were written in the Reigns of Claudius or Nero, 
the Government was then wholly in the Roman Emperors : For tho' I grant, that 
during the Time of Auguſtus tlie Senate had ſome ſhadow of Power, and that di- 
vers Provinces were under their Government; yet by that time Tilerius had reigned 
but a few Years, he quite took away all Power from the Senate, and made them 
no more than what the Parliament of Paris are to the Freuch King, meer Miniſtets 
of his Tyranny, - and oblig'd to verify all his Edicts; and the Compliance and 
Flattery of theſe Senators was ſo ſervile, that they paſſed whatſocver Decrees he 
ſent them, without the leaft Heſitation; till it became ſo fulſome even to himſell, 
that it made him cry out, O gens in ſervitutem nata So that all you have ſaid on 
this Subject ſignifies no more, than that our Saviour and his Apoſtles did not come 
into the World to diſſolve or alter the Civil Governments, or the Policies of King 
doms, but to command Obedience to them, as they found them ſettled in the 
— — as the moderate Melancthon very well obſerves, Chriſtus non venit murum 

Oliticlæ. „ ene, EG 5; ET rh 21175 
And I doubt not, but if our Bleſſed Saviour had thought fit to come into the 
World about half an Age ſooner, and to have been born and preached the Goſpel 
in the time of the Roman Communuealth, but he would have commanded the Jews 
to have paid Tribute to the Senate and People of Rome, as well as he did to Caſar 
And St. Peter would have enjoined all Subjection and Obedience to be given cbm, 
an 
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has light have faid with greater Reaſon of them, than of thoſe ſubordinate Ma- 


mrs fent to govern their Provijices, that they were the "Miniſters of God. 
Aud if von. Arguments for the Divine Right of Kings be true, it would be no 
Rebellion at this day for dubjects to riſe up and deſtroy the Supreme Powers in all 
Comiliraentehs, Becauſe they are not Monarchical; aid conſequently thoſe, in rela- 
tion ro whom God hath leſt us no Rules of Obedience. Which Doctrine if any 


Mn ſhould offer to preach in the Territories of Venitg or Hula, I think in the 


former the Preacher might very deſervedly be ſent to the Gallies, and in the latter 

they would at leaſt ſend him à Pair of Shoes. But if you have any thing farther 
ro urge for the Furs Divingip of Mmarcy, pray will Jen let nig hear It, for 
am weary with anſwering uch Trifles. Ä 


- 


M. I Fonfeſs I have not much to object againſt what, you have now replied, 


And therefore I ſhall inſiſt no farther upon it; only thus much T am ſatisfied of, 


that God, by his own Example, as well as Inſtitution among the Jews, ſeems 

more particularly to have approved of Kingly Government (and that abſolute 

too) than any other. Not that I will condemn all Commonwealths as unlawful, but 

that as being Sovereign Powers, they may be alſo ordained of God, 

But I have another Objection to make againſt | your Hypothe Fs, and that is, you 

hive in your former Converfation ſuppoſed a natural Property in things, precedent 

to Civil Government, which can ſcarce be underſtood. For by what Right can 

any Man lay claim to any Property, but by the Laws of the Government in which | 

he lives? And how can there' be any ſuch Laws before there was ſome Supreme S. P. P. 
Legiſlator to make them? So that the only way (I know of) to ſolve this Dif- 
ficulty, is to ſappoſe, that the fole Dominion of things was in Noah after the | 
Flood; and that whatſoever Property in any thing his Poſterity poſſeſs'd in ſeve- 

ral, they enjoyed'it by his Grant and Allotment, and in virtue thereof tranſmitted 

the ſame to their Poſterity, without waiting for the Election or Conſent of the 
People, or entering into any Articles of Capitulation with them whom they were 

to govern, as you ſuppoſe was neceſſary for the firſt Inſtitution of Civil Government. 

And the Texts in the tenth of Geneſit ſeem to import as much: By theſe were the Ver. 5. 32. 
Jes of the Gentiles divided in'their Lands, every one after his Tongue, after their Families 

in their Nations. Theſe are the Families of the Sons of Noah, after their Generations in Ver. 32. 
their Nations; and by theſe were the Nations divided in the Earth after the Flood. That 

is, not only the Nations themſelves, but the Jes or Countries of the Earth were 
divided by theſe Patriarchs, amongſt their Poſterities, into particular Shares and 
mz ee eee a 

And fo likewife in all the Abſolute Monarchies in the World, alt the Property 

that. Men enjoy, either in Goods or Lands, is either actually in the Prince, or 

elſe was at firſt derived from him; tho' I do not deny but when ſuch a diſtin& 
Ptopriety in Goods or Lands'is once inflitured by the Mimarch in any Kingdom, 

that he cannot again alter it or take it away, without manifeſt Violence and 


Injutice. 0, ee 


other way avoid theſe ſeveral. other intolerable Inconveniences and Abſurdities, 
chat will follow from ſuppoſing an original Community of things, or that every 
Man at firſt might take what Quantity bf Land he 'pleas'd, without the Autho- 
. As to what you ſay concerning God's approving Monarchy above all other 
Governments, by his inſtituting it among the Jews, that way of arguing is very 
_ cram and fallacious; ſince one may 55 the ſame reaſon argue, that the Cerc- 
'Y monial Part of the Moſaical Law was the beſt that God could have contrived, be- 
aAauſe he was pleaſed to preſcribe it to the Fews, during the time they ſhould be 
under the Government of it. No _ God preſcribed them ſuch a Govern- 
2 ment 


ment both in Church and State, as be thoughy ft for their preſent. Occafian and 


Inclinations; but whether that were the beſt, or of perpetual Inſtitution,. is ng 


where ſaid. _ 


yl Lot 2000 id IA QI 40; 201 23th BLA BOY Hb 
. But.as for rhe other pars of your Argument, I thought you had heen very ey 
ſaie 


ſatisfied by what I {aid ar our firſt Meeting, that neither Adam nov Noah hach 
by Grant or Nonation from. God, $1906 Right to the Earth and all things there- 
in. But ſince you are not yet ſatisfied with What I there ſaid, I ſhall anſwer this 
Objection more particularly ;, and I doubt not but I ſhall make it ſo plain to you, 
that you your {elf ſhall confeſs, that there is no ſuch great Myſtery or Difficulty 
in the tracing of Property, as alſo Civil Government, to their firſt Originals, . with- 
out ſuppoſing any ſuch abſolute Dominion or Property in Adam and Noah, or ip 
any other Supreme Power, as their Succeſſors. I ſhall therefore firſt of all remove 
the main Obſtadle you haye laid in the way, and ſhe w you, that the Places of 
Scripture you, have cited to this purpoſe do not prove the thing you intend. them 
for. I did before ſhew you, that there was no manner of ground for Sir R. F. 
Opinion, that none of Adam's Sons could have a Property in any thing, withdit 
Adam's Aſſignment ; nor that any of Noah's Sons, when ſeparated from their Fa. 
ther's F amily; could have any Property in any Fang but by their Fath er $ Di 9 
tion; Scripture and antiext Hiſtory being altogether ſilent in theſe Matters. And 


d : 


* 


therefore you are fain to lay hold of the firſt Place of Scripture that you think might 
ſerve your turn, which will not do the bulineſs neither. „ ae 


For ſuppoſing I ſhould grant you, that in the Diſperſion or. Diviſion that was 
made of Mankind after the Flood over a great part of the World, the People that 
then followed their Anceſtors or Leaders after this; Diſperſion (tho the Text doth 

* not mention any ſuch thing) followed them as Princes or Monarchs ; yet this wil 
not prove what you would have, that theſe Fathers of Nations made this Diviſion 
of the Earth in right of that Dominion which God conferred at firſt on Adam and 

| Noah ; ſince (as I have already proved) if this Diyifion had been made in right 
of the Dominion that deſcended upon Noah, it ought to have been performed by 
the Authority of only one Man, and him the eldeſt Deſcendant of the eldeſt Sonef 
Noah : And I have alſo ſufficiently ſhewed you the Abſurdity of this Fancy of ſuch 


. 


a Divine Right. And beſides, it plainly contradicts it {elf ; for either this Diviſion 
you talk of was,made in the Days of Noah, or it was not : If the latter, then itis 
apparent, that from the time of Noah to that of Heber there was a Community of 
Things and Properties; tho” you have aſſerted the contrary : If the former, and 

that the Earth was divided before, then to what purpoſe was this Diviſion in the 
Days of Peleg?. And tho' I grant, that about that time every Language or Na- 
tion might, under the Conduct of their Prince or Leader, ſeize. upon ſome. Terri- 
tory or Iſland ſufficient for them to inhabit in; yer doth; not the Text tell iis, 
whether the Country they lived in was by them divided into particular Shares, ot 
whether they made uſe of it in common, as the Indians of America do at this diy, 
where the Quantity of Land doth far exceed that of the Inhabitants that liye-in it, 

Nor laſtly, ſuppoſing that a Diviſion was made of theſe Countries they 221 
habited, doth it tell us, whether it was done by the ſole Authority of their Prince 
or Leader, claiming as his own the whole Dominion of it, ſo that no Man cold 
have Right to a Fpot of Ground in it but himſelf ; or whether this Diviſion ws 
made by the joint Conſent and Agreement of all the reſt of the Heads of Families, 
and other Freemen that went along with him. The Scripture is filent in the 
Circumſtances, that only telling us, that the Great Grand-ſons of Noah, mei- 
tioned Ger. 10, The Jes of the Gentiles were divide in their Lande, every one after lis 
Tongue, after their Families in their Nations; and that this Diviſion was in the Dajs 
of Peleg But no where geclares, whether every particular Region or Count!) 
was then divided into diſtin& Shares or neue. 
And as for what you ſay, that all Princes, and Conquerors of Territories ad 
Countries, iaye the like abſolute Dominion and Property in them, as Adam and 
Noah had over the whole World ; if it were no more than that, I doubt it would 
be very little; ſince I have already proved, and I think you muſt grant, that n0 
Monarch at this day can claim his Crown as the right Heir of Adam or Noah, ot 
as their Repreſentatives; and it will, I think, be much harder to prove, that the 
ſole Property of an acquired Country or Kingdom muſt be in them by virtue of any 
ſuch Right. Bur as for your Inſtance of Miliam the Conqueror's having a Right 
to all the Lands in England by Conqueſt, ſince it requires ſomewhat a longer 2 

| . 
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ES 5 Dialogue the Jer old, OW a 
Time will now afford, I fall refer ſpeaking farther'of it til another 

2 _ : But pray, Sir, at preſent make me ſee a little plainer what thoſe 
— and Abſurdities are that will follow from my Hypotheſis, that 
God at firſt gave the World and „ r to Mankind, to be uſed and 
' d i mmon if t thought fi r 2 N 25 N agg | | 5s 5 i bd, 
er ſhall fhew you — farther Abſurdities that will follow from it than 1 


| already : m: | | 
_ hens ng by the Law of Nature, of which God is the Author, and yet 


chat ſuch a Community ſhould not be able to continue, ſeems to derogate from 


gence of God, to ordain a Community of things which could not continue. 
. 405 an Act of high Preſumption in the Deſcendatits of Mah, to 
abrogate the Natural Law of Cm neden ther of 2 Fropriety in 
+ 8. 58 5 0 314053 18.5 3 # on 5 Rn, | e . ant; 
2 1 pray give me leave to interrupt you, that you may not run on in a Miſß- 
take: For let Grotius or Seldeniaflert what they pleaſe, I am not tied to ſubmit to 
it; and therefore when I ſay, that God gave the Werid, and all the Creatures 
therein, to Men, to be uſed in common, if they pleaſe; I thereby underſtood, 


* 4 
* 


1 that God hath by the Laws of Nature commanded nothing in this matter, but 


hath left the Earth and all things therein to be uſed in common, or in ſeveral, 48 
may beſt conſiſt with the Convenience, Neceſſity, or Cuſtoms and Laws of each 


particular Nation or Co ealth, who God deſigns- ſhould live peaceably to- 
gether, and make the beſt 


of the Country where hey inhabit, and the things 
therein contained, for their n common Maintenanee and Safety, according to 
the Expreſſion of the Royal Hſalmiſt Bat the Enrth hab Goll given to the Children f 
Men, i e. all the Deſcendants of Adam. Derek 8 
Table are chiefly 


e # 


M. Well, ſuppoſe it were ſo, the prime Duties of the Second 


converſant about this Right off Propriety'; but if this Pyopriet were arp Ibidi | 


Humane Laws or Agreements, as Grotizz and you :yonr ſelf ſuppoſe, then b 


, 
. 
4 


tne Moral and Divine Law would depend upon the Vill of Men; ſo that there could 
be no Lau of Nature againſt Adultery or Theft, if Women and all things elſe had 
been in common. . 

F. This Objection wholly proceeds from your not having any diſtinct or true 
Notions of the Nature and true Original of Propriety; and therefore if you pleaſe 
to hear my Account of it, I hope you will grant (when I have done) that your 
Objection againſt the Community of things will be to no purpoſe. I do therefore 
in the firſt place diſtinguiſh between a Natural and a Civil Propriety : By the for- 
mer Men might be guilty of Theft before Civil Prepriety was inſtituted ; but as for 
Adultery, that was always unlawful both by the Laws of God and Nature, which 
abhors Community of Women and promiſenous Copulations ; and God hath par- 
ticularly ordained, that the Man and his if: ſbould be one Fleſh And no Man; that 
maintains a natural Community of things, ever ſuppoſed that Women were amongſt 
thoſe things that were to be i common, or that A San had the ſame kind of 
His Horſe; ſo that the 


Propriety in his Wife, as in Command againſt Aduliery 
4 2 3 1 


might very well conſiſt with the Community of things: 

M. Suppoſe I grant this, I do not underſtand how there can be a natural Pro- 
priety, and yet a Community in things, a8 you ſüuppeſe. 

F I wonder you ſhould not be able to'aPprehend' 


ea ppt this, and have been ſo often 

at an Ordinary and a Play-houſe: At the former, you know, tho? a Man hath a 

Right to his Dinner, yet all the Meat at the Table being in common, he cannot 

call any part of it his own, till he hath ent it or divided it from the reſt ; and at 
the latter a Man hath a Right to a Place either in the Box or in the Pit, and yet 

he cannot tell where it is, rill he hath placed himſelf in it, or ſent fome body to 

keep it for him. | 

M. I do apprehend what you mean; but pray explain to me the Manner of 
this Natural Propriety a little more at large. 

F. T-would readily do it (ſince if that were well done, 1 grant it would be a 
great ſtep to the clearing of the Original and Nature of all Civil Power) were it 
not now too late to enter upon ſo long a Subject; and therefore I think we may 
both be ſufficiently tired with Talk, ſo as to put it off until another Opportunity, 
when I ſhall give you my Thoughts of the true Original of Civil Government, in 
— ſenſe it proceeds from God, and yet how far the Conſent of the People is neceſ- 
ary to make it obligatory on the ConſCiences of the Subjects; which when it is 
once 


For tho? Grotim arid Selden indeed maintain, that a Commu- F. O. C. p. 48. 
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| ; | h * | 11 ; | 
once well ſextled, I hope there will be little need of diſputing/farther, Whetle 


this great Alteration hath been brought about by lawful Means "Wl 
M. I thank you for the pains you have taken to inform my Underſtanding in 
this matter 5 And therefore ſince tis now very late, I deſire we-may ad jours Oh 
Converſation to another time; and then I deſire that you would pre | 
to diſcourſe with me of the ſecond important Queſti 


on we 


or not. 


node 
Nene, 


fepate yout elf 
agreed on, vid. 5h 


Irrefiflibility of all Supreme Powers. by their Subjetts; not not only becanſe Reliſtang, 
in any caſe whatſoever is inconſiſtent with Supreme Power, and deſtructive tc the 
Peace of Civil Society, but chiefly as they derive their Authority immediately 
from God, and are only to render an Account to him of their Actions. 

F. vill not deny but what you have ſaid is true in ſome ſenſe, That all Mus. 
reign Power is derived from God, and is alſo as ſuch irreſiſtible by Subjects; but to affirn 
generally and abſolutely (as moſt of your Opinion do) that all Commands and 
Acts of Men endued with this Supreme Authority, whether good or bad, awful 
or unlawful," are part of that Authority derived from God, and therefore: irte: 
ſiſtible in any caſe, or upon any neceſſity whatſoeyer, is ſo dangerous a Propoſ. 


tion, that I know none that fhath contributed more to the: Encouragement ofthe 


King, and the Popiſh Faction he favoured, to make all thoſe Breaches upon out 


Laws, Religion, and Liberties, which; we have 


Reign. 


M. I am ſo well pleaſed with the Freencls and 


ſuffere 


d ſince the Beginning of his 
"YI Av 78 2 a4) 


4 TIC) * | } j 
aid wis 14323 


Ingenuitx of your Converſation, 


p' 
ai. 
. 


that I deſire nothing more than to diſeuſs this important Queſtion with you at 
our next Meeting: But I beg your pardon, if being taken up by ſome Buſineſs to 
morrow, I adjourn our next Meeting to the Day after, when, if you pleaſe to 


come at the ſame Hour as you did to night, you ſhall here 


find me ready to wait 
„ | AY; 


on you. In the mean time I muſt bid you good night. 


F. Your Servant, Sir, I wiſh you heartily good night; I will not fail to meet 


you at the Time appointed _ +. 
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= a whole Nation or People, in caſes of the laſt 
Extremity, can be juſtified by the Law of 


4, 


F. Maga oO are. welcome, Sir; I ſee you are a punctual Man to 
= O90 # your Word. Will you be pleaſed to fit down by the Fire, 
5 * 51 GY and drink a Diſh of Tea? _ ; 

sT 7 2 18S M. thank you, Sir: I aſſure you, I love to be punctual 
mae in (mall things, as well as in great ones, when I am not hin- 
EF wo h x der'd or prevented by Buſineſs. _ 

= 4555 n F. Before we come to the Queſtion we the laſt time 
x eſolved to make the Subject of our preſent Entertainment, 
it will, I think, be convenient for me to look back, and ſee what I have already 
proved at our two former Conferences, vix. E 
1. That Adam had not, either by natural Right of Fatherhood, or by poſitive 
Donation from God, any ſuch Authority over his Children, or Dominion over 


2 


the World, as you pretende l 2 
2. That if he had, yet his Sons or Heirs had no Right to it. ; 
3. That if his Heirs had, there being no Law of, Nature, nor poſitive Law of 
| God; that determines who is the right Heir in all Caſes that may ariſe ; the 
Right of Succeſſion, and conſequently of bearing Rule, could not have been cer- 
tainly determined without the Judgment of the reſt of the Children or Deſcen- 
, ny bat nd Toned 0 ds [465] 
4. That the Knowledge of the right Heir of Adam (ſuppoſing till there was 
one). being now. long ſince loſt, no Princę or Monarch in the World can graft any 
Title upon this: Paternal Dominion of Adam or Noah. Ol OOO 
5. That all Authority of, inflicting Puniſhments of, Life and Death, or other 
less Penalties, for the Breach of the Laws of Nature, or the Tranſgreſſion of the 
Civil Laus of the Commonuealtb, is originally derived from God, as being that 
Power. with which, God, in the State of Nature, hath intruſted all Maſters or 
Heads of ſeparate Families, and this not as Fathers, but as Maſters. 8 
68. That ſince all Kingdoms and Commonwealths at this day do owe their Ori- 
Szal either to the Election of the People, or to Lſurpation or Congueſt ; God doth 
not noh by the ordinary Courſe of his Providence confer this Divine Authority on 
any Ferſons whatſoever, ſo as to give them a R ight to the People's Allgiduce 
without the People's Conſent Hrit had, or elſe an owning of their Titles by a ſubſe- 
end reluntary Submiſſan to them, l „ „„ 
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BIBLIOTHECA POL ITICA. 
M. I grant indeed, et you have with great Labour, and ſome appearance of 


pt 
againſt the 44ſt, de nnen, IR 
many evil e that will follow. from this Prigciple, of making the Ce 
or Submiſſion of the People at all neceſſary to the conveying of a Supreme Powe, 
or of that Divine Authority which you Srant 60 bedefivad from God himſelf, 
all Monarchs and Supream Magiſtrates in COmmonwealtnBss = =ne 
FE I pray give me leave a little to interrupt you. I know very well what thj, 
evil Conſequence is, of ſuppoſing-the Conſent of the People as a Means at all neceſ. 
fary for the conveying of this Divine Authority; that is, in plain Englib, becauſe 
it will deſtroy your darling Doctrine of Pas$rve OBzDIignes and, Nox. 
RESISTANCE; therefore 1f it be ſo, pray let us rather fall preſently to the 
Queſtion it ſelf, than argue by Conſequences ; which it we ſhould go that way, 
work, I have my Conſequences likewiſe to urge, ſome of which I have given yon 
already. Therefore, if you pleaſe, let us begin a fairer way, and hear me prg. 
poſe thoſe Heads, in which I doubt 1 but we do both agree ; and then I vil 
bring it to the main Caſe or Queſtion, in which perhaps we differ. 
M. I confeſs J had ſomewhat more to ſay, which would have tended to proye 
this Doctrine of Non-+e/ſtanee ; but ſince you are pleaſed to propoſe another Me. 
thod, which you better approve of, I am ready to comply with you: Therefore 
Sir, go on in what way you think fit. rn by 
F. I ſhall then in the firſt place lay it down for a Principle (which J ſyppoſe 
you will not deny) that all Civil Power. dan from God, it was principally inſti 
tuted by him for the Peace, Happineſi, and Safety of Mankind ; that is, of all the 
Subjects who are to live together in a Commonwealth or Civil Society. 
2. That all Kings or Supreme Magiſtrates are likewiſe ſecured, by God's Au- 
thority, in thoſe due Rights and Prerogatives, which are neceſſary for their wel 
diſcharging this great Truſt or Duty which God requires of them, and in cou 
„ ſideration of which the People at firſt elected or ſubmitted themſelves to them. 
. If therefore you grant, as I ſuppoſe you will, theſe two reaſonable Propoſ - 
| tions, the Queſtion will amount to no more than this: Whether, if the Suptene 
1 Power, in any Kingdom or Commonwealth, ſo far abuſes this Truſt, which God 
5 | by the People hath committed to them, and inſtead of preſerving and defending 
1 the Lives, Liberties, and Eſtates of their Subjects, they manifeſtly go about to | 
„ deſtroy or grievouſly to oppreſs them, by making them, inſtead of Subjects, meet 
N Slaves and Vaſſals; the Queſtion, I ſay, then is, whether, if ſuch general Vio 
| lence or Oppreſſions be committed upon the whole People, or ſo conſiderable: RE 
1 part of it, as that the Safety and Well-being of the Commonwealth cannot ina RE 
„ likelihood ſubſiſt without it; the People, or the moſt conſiderable part of then, we 
WW may not (in caſe their Lives, Liberties, and Perſons are unjuſtly aſſaulted ud 
0 oppreſs'd by the Officers or Standing Armies of the Prince, or other Supreme 
„ Powers) for their own defence take up Arms to defend their Lives, Liberties, 
5 and Eſtates, againſt ſuch an armed Force and Violence. Where, by the way, 1 
. deſire you to take notice, that I do here abſolutely diſclaim all Refiſtauce of ot 
. Self- defence againſt Civil Authority, or the Officers commiſſioned by it, byany 
private ſingle Perſon, whether ſuch Power be exerted according to Law or not, r 
elſe abuſed in ſome caſes to the Hurt or Deſtruction of ſuch ſingle Perſon only. 
5 So that I ſuppoſe this Reſſtance to be lawful only. in caſe of a general Deftruſſiu 
. or intolerable Oppreſſion, of the whole People, or at leaſt a very conſiderable Part of 
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them, and thoſe that are in the chiefeſt Places of the Adminiſtration. \. 


* 


MM. I confeſs, the Doctrine of Reſſtance, as you have put it, ſeems at firſt ſome- 


. what plauſible, and to tend to the common Good and Preſervation of the People 
odr Civil Society. But let me tell you, I am of opinion, that whenever it.comest9 ne 
ty be put in practice, it proves (like the other Seculations of Commonueatthoin®) 
\ more hurtful than beneficial to the common Safety and Preſervation of the Heople; 


= and conſequently more deſtructive to che main Ends of Government, than condu- 
Wy ciye to the Good and Happineſs of Mankind; and laſt of all, that ſuch Refi 
We! cannot well be maintained or executed without the Depoſing or abſolute Delin” 
"M3 tion of the Prince, or other Supreme Magiſtrates, whatever ma de preten 

1 the contrary. And indeed it is almoſt impoſſible to ſuppoſe, 4 any Mona 


or Supreme Magiſtrate ſhould ever (unleſs they were ſtark mad) purpoſel 3 
1 ag” 
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aut to kill or deſtroy their Subjects, in the Multitade and Safety of whom con- 
al chief Scienprh and Riches aud Jen may as well tell me, that a Shep- 
herd, whill he is in his righr Wits, Wenig go ort te din ot deſtroy his Flock, 
as that a Monatch-ſhould-wilfully intend to kill or deſtroy his People. 

To conclude, ſince che People muſt be, in all Caſes of "Tyranny or Oppreſſron, 
their own Judges, and Executioners too; there 8 n "Rebellion ſo rank and wicked, 
that this Pretence of a Selfeueſemce of Men's Lives, Eſtates, and Liberties, may 
not juſtify ; whereas indeed it is contrary to all natural and Civil Juſtice, for the 
injured Party to be his own Judge and Executioner too: For then the other Side 
may pretend, to the like Right, and the Trial muſt be referred to Force and Arms, 
in which Contention if the People are overcome, they are certainly reduced to a 
worſe Condition they were before; but if the Prince or Supreme Magiſtrates haye 
the worlt' on't, | the Civil Power then in being is abſolutely ruined : So that whe- 
ther the People or Magiſtrate overcome, the State of bothof them is very deplo- 
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rable ; beſides divers other evil Conſequences of this Doctrine, which I fhall 


defer, till 1 hear What you can ſay to what I have now urged againſt your 
. You have made à very plauſible Speech, in ſetring forth the dreadful Con- 
ſequence of this Doctrine of Reſiſtanèe iniany caſe whatſoever ; and I confeſs, if 
what you lay down-be true, d that ſueh'Reſiſtafice always brings along with 
it greater Miſery: upon a People than What the utmoſt Violence and Oppreſſion 
of Princes can produce; 'theniyour Conſeqlithee would be alſo true, that ſuch Re- 
ſiſtance is never to be practiſed upon any account whatſoever. So, on the other 
fide, if that be not true, neither will your Conſequence ſignify any thing. . 

1 fappoſe you will not deny, but that there may be ſach a thing as a Hrant, 
and that that part of Mankind who live under him may be ſenſible of his Tyranny ; 
or elſe the Definition which K. James I. gives us of a Tyrant, in a Speech which he 


made to the Parliament in 1603. would be altogetlier in vain. But the Words 


are ſo fit for this purpoſe, that T will read them to you out of his Works. 7 do 
acknowledge, that the ſpecial and greateſt point of difference that is between a rightful King 


and an\uſurping Tyrant, is this: That whereas the proud and ambitions Tyrant doth think 


his Kingdom and People are only ordained for -the Satisfuction f his Deffres and unrea- 


ſonable Appetites ; the- righteous und juſt King doth, by the contrary, \atknowledge himſelf 


zo be ordained for the procuring of the Wealth and Proſperity of his People. And fo like- 
wiſe, in another Speech he made to the Parliament, he hath this memorable Paſ- 
ſage : That @ King governing ia a ſettled Kingdom lea ves to be a King, and degenerates 
into a Tyrant, ſo ſoon as he ceaſes to rule according to the Law. So that ſince it is plain, 
that the People may judge 'when they have-a Tyrant inſtead of a King to rule over 
them, and that under ſuch a Tyrant the Condition of the People may be very deplo- 
rable; the Queſtion {til remains, what is beſt for them to do in this caſe > Whether 
it be better tor them, or they are obliged by the Laws of Reaſon and Nature, 
patiently to ſubmit to it? ox elſe, if they can, either by their own Force, or the 
Aſſiſtance of a foreign Prince, to caſt oft the Yoke ? And I think I may ſtill main 
tain, that they may do it, notwithſtanding what you have yet urged to the 
contrary x- EEO VVT C. 1-11: 

In the firſt place therefore, tho you count it an almoſt impoſſible thing to ſup- 
poſe, that a Prince or Monarch would ever go about to murder or deſtroy his 
Subjects; yet as incredible as it is, J can give you ſeveral Examples out of Hiſ- 
tory, both antient and modern, that ſome Bram have been ſo brutiſh, as not 
only to endeavour it, but actually to put it in practice. Of the firſt kind is that 
of Caligula, whom Suctonius mentions to have wiſh'd, that all the People of Rome 
had but one Neck, that he might cut it off at once. The other is of Nero (in 
the ſame Author, as alſo in Tacitus) who ſet the City of Rome on Fire, and conſe- 
quently would have burnt all the People in it to pleaſe his Humour, and that he 
might ſing his Ballad of the Deſtruction of Troy the more naturally whilſt it burnt. 
A third Example I find related i . 


two 7 three Years, by which means a great part of them died of Famine, or 
wee ores to devour each other. And in ſuch caſes as theſe, I ſuppoſe, the 
aws of Nature and Reaſon will juſtify Self-defence in the People; and ſure it had 
P been 


third d in Mocquet s Travels into the Eat Indies, of a cer- Vid. Moc- 

1 of Pegu, about an hundred Years ago, who, by the perſuaſion of ſome aver) Tra 

g 18 er ene Prieſts or Magicians, took ſuch an Averſion to his Subjects, that veli, lib. 4. 
e was reſolved to deſtroy them, and therefore forbid them to ſow their Lands for?: 333: 


10 B IBLIQTH EC a POLITI CA. 


been lawful for the People of Rome to have reſiſted Caligula à Guards, if he had 
gone about to put his wieked Wich into, execution; or likewiſe to have reſiſted or 
put to death thoſe Incendiaries they found fixing the City, tho they might — 
had the Emperor Nero s Commiſſion, for it: $0 likewiſe ſure it would have 


as lawful for the People of Pegu to have reſiſted theſs whom the Emperor might 


bare ſent to Hinder them. from ploughing and ſowing cheir Lands. - And that Lam AM 
1 


not the only Man of this Opinion, I deſire you to conſult what Barclay hath; in 
his Treatiſe contra- Mpnarehymachos, which, he Wit againſt Buabanan, de Jure tqqui 
apud Scotos, and the Author of Vindicie contra, Drannof; Where, tho he be a moſt 
zealous Aſſerter of, the unlimited and | irrefiſtrble: Power f Princes, yet in his third 
Book, Chap. 8# he ſpeaks. to this effect; the Senſe of whoſe Words, as near as I 
e bod wood ogy worls mow 13D ones 
No it any one ſhould ſay, But muſt the People always yield their Throats 

ce to the Fury and Cruelty of Tyrants Muſt they; patiently, petmit their Cities to 
* be deſtroyęed by Hunger, Fire or Sword, anditheir. Wives and Children to be 

l expoſed to the Luſt of a Bram, and alſo themſelves to be brought into the u- 
ce moſt Dangers and Miſeries of Life? Muſt that be denied to them, which is 
* the Right of all Animals by Nature; that is, that they may repel Force with 

< Force, and defend themſelves from Injury? Fo this, it may caſily be anſwered, 
« that Self-defence, which is of natural, Right, ought; not to be denied to the ro- 
e ple: And therefore if the, King doth not only exert his Hatred againſt ſome 


* 


< ſingle Perſons, but alſo mall go about to deſiroy;the. Body of che Communuealit 


* * 


* of which he is Head; that, is, ball, exert. his, Hatred againſt the whole Peo- 


NA A 


my 


e ple, or ſome conſiderable Part of them, by an, horrid and intolerable Ctuelty-or 
« Tyranny, there is a Power in the People, ini this caſe only, of dęfending itſels, 
but not of iguading the Prince, or of fevenging tho Injury given; neither of de- 

S parting from their due Reverence, becauſe of the Injury receivd: In ſbort, it 
©. hath Right only of repelling a preſent Force, but not of revenging a paſt Injur); 
* for one of them indeed is from Nature, that we ſhould defend our Lives and 
Perſons from Injury; and therefore the People may be able to prevent an Exil 
before it be done, but cannot revenge it upon the King after it is done. There: 
« tore the fag hath ris Bight moxe-than a private Man, that he hath no. other 
Remedy left him but Fatience; whereas the People, if the Tyranny be ititole- 
* rable, may {ll reſiſt; tha with Reſpectrt t.... 
In all which this Author hath there ſaid we may eaſily underſtand his Meaning, 
unleſs it be in this of reſiſting Force with Reſpecit and Reverence: For I cannot un- 
derſtand how a Man may fight againſt his Prince with Reverence, or give his 
Guards a Knock over the Pate, or a Cut in the Face, with Reſpect to the Prince's 
. Authority. But the Reaſon is plain why the People may act thus, becauſe when 
Ws 2 Prince once goeth about to deſtroy, and make War upon his People, he: doth 
„ not act then as a Monarch, but like a Cut-threat, and Enemy to the Commor- 
| wealth: And no Man can imagine a Will to deſtroy and to protect the People 


A 


Wi. can at once ſubſiſt in the ſame Perſon. + 5 ! 7 
jt MM. But pray give me leave to interrupt you a little. I grant indeed, that by 
the Political Laws of any Government, which are made to ſecure the Rights of 
the Subjects in their Lives and Fortunes, no Prince can or ought to take away his 
H. I. chap. Subjects Lives or Eſtates contrary to Law; yet by the IMPERIAL Laws in every 
Woot 10. 5. 203. Government, and by the Laus of tke Goſpel, which (as I ſhall, hereafter ſhew) 
oy _ eſtabliſh thoſe Laws in all perfect Governments (and particularly in the Eugliſ) 
rt all theſe Rights legally belong to the Civil Sovereign, eſpecially to be account- 
able to none but God, to have the ſole Power and Diſpoſal of the Sword, and to 


13 be free from all coercive and vindicatiye Power, and from all Reſiſtance by Foce. 
1 It is by theſe Common Laus of Sovercignty, that the Goſpel requires Paſve Ole. 
#0 dience, which is but another Name for :Now-refſtance : Theſe Laws are in eternal 
1 force againſt the Subjects in defence of the Se eign, be he good or evil, juſt or unjuſt, 
4 ＋— Chriſtian or Pagan; be he what he will, no Subject or Number of Subjects what- 
by Fs ſoever can lift up his or their Hands againſt the Sovereign, and be guiltleſs by 
WM theſe Laws. Therefore for the Subjefs to bear the Sword againſt their Sovere!gh, 
5 or to defend themſelves; by force againſt him or his Forces, is againſt the Comme 
ji i Laws of Sovereignty ; and; by, conſequence Paſſiue Obedience, even unto Death, be- 
io comes a Duty in Sovereign Governments, by virtue of thoſe Laws, and wear 
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not to reſiſt them upon any pretence whatſoeyer ; but therefore all Subjects on) 
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* r Death wrongfally; rather than to reſiſt them upon any pretenee or 

se, roy, rake ies f e eee, 

whar they pleaſe coneeming the Lawfuluſs e Niſend in dome Caſes, yer wo e 

what he? , Fegland have Kar peer things from rhe Siptot-ahd the Exam: 

ples of the Primirive Chriftians, whiel#we think our ſelves obliged moſt rieche to 

ſerve; And therefore in relation td out own Government, dend the preſent 

State of Affairs, I hall reduce all that L have to ſay againſt Refftance of the King, 

or thoſe commiſſioned by him, into this gb: Not to be refifted by the Sub- 

jects is an inſeparable Right of all Sovereign Power: But 8 is here the 

only Sovereign Power. Ergo, the King is upon no pretence whatioevcr to be 

refiſted by his Subjefts. Sb that, not to) guarrel any longer aboitt Words, Nor | 

reftance is the ſame thing with Paſßve Obeffience and Submiſſion, and þy confequence 

theſe are required by the Dupznrax Laws of the Government. Therefore 

whatſoever the I-pprial Laws of the Government require of its Subjects, if it be 

not contrary to-Gbd's Laws, they arebound'to perform it. But Paſſive Obedience, 

ot patient ſuffering of Injuries from the Soyereign, is not forbid by God's Laws; 

And eherefbre Sibje8s' are bond fo peiform it, where it 3s required by the Jn 

as I ſhall forbear to ſay any thing, as yet, concerning what Doctrines the Scrip- 


- 


tnjes teach, or the Primitive Chriſtians practiſed concetning this matter, becauſe l 


deſire to diſcourſe that Queſtion apart from this of che Laws of Nature or Reaſon, 
which we are now upon: Therefore I muſt tell yon,” that tho? this new Term of 
Imperial Law of NET may ſound very prettily to their Ears who mind 
Words more than Senſe ; yet I mult freely confeſs, that T am altogether a Stranger 
to this Notion of Imperial Laws, as alſo of the Diſtinction you make between the 
Imperial and Polirich] Laws of this Kingdom: And if by Imperial Laws you mean 
thoſe of the Roman Empire, I never knew that thoſe Laws had any thing to do in 
England before, but always ſuppoſed the Political Laus of dur Country to be the 
only Meaſure of the King's Prerogarive, as alſo of the Subjects Obedience and 


_ 


Injuries, let us inſert; To give up to the Sovereign all our Civil Properties and Eflates, if 
demanded by him, is not torbid by .Ged's'Laws ; and therefore Subjects arp bound to per- 
form it, whenever it is require by the Imperial Laus: For certainly*the abſolute Diſpo- 
ſal of the Eſtates of the Subjects is as unſeparable a Prerogative of Sovereign 
Power as Irreſiftibility it ſelf; as I think Jam able to prove, if you think fit to diſ- 
RR FE 09927 F. 
ut at preſent I ſhall only confine my ſelf to confute the Major in your Sylogiſm. 
on firſt place therefore, though 1 do grant what Son U den fr a 98 
= _— That it belongs to Sovereign Powers' to be accountable to, or puniſhable 
ee = Soy yet, 1 ſuꝑpoſe, Refifrance of their Violence and Tyranny may 
= Me Fer rmed by the People, without calling them to a Judicial Account, 
8 8 e Fi nal for that purpoſe : Calling to an Account, and Puniſhment, 
s of Authority of Superiors over Inferiors; but Reſiſtance for Self- defence 
P 2 | | 45 
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is a Right of Nature, and which no Man, by entering into Ciyi/{ Government, eret 

y, (viz.) his own greater. Security, together with the common Good of that cjyj 
Society, whereof he is a Member; which, when by. the Prince's. Violence, it ig pace 
like to be Whollyloſt, his natural Right gf Genes or the. preſervation of him. 
ſclf and Famyly,again.takes. place; Nor. doth he then reſiſt the Supreme Powers 3 
Tuch, but as Murderers and Cut-thxoats, Who, by, going about to defizoy the 
Lorle have already At eee formerly. had. And of this Opigion. 
chat moderate Romjb Author, Barelay,;betore. cited, who in thg;x6th Chap, of the 
Book laſt quoted, Kath this remarkable Faſſage. % 9 

_ * What then? Can there zo Cgſes happen in which it may he lawful) for; the 
© People, by their own Authority, to riſe up, and ret a King governing Tina 
< cally? His Anſwer to this Queſtion. is, there are certainly age as, long as he 
« continues Ning: for the Scriptures forbid it, which ſay, | Honour the King, and 


: 
% 


«© he who refiſteth the Power, reſiſteth. the Ordinance f God. Therefore the: PSopk 
ce can have no Power againſt him, unleſs. he committeth ſomething, by. which he 
may ceaſe to be King; for then he 1 e his Kingſhip,. and become 
ce a private Man; and by this means the People being made Free, that Right re- 
© turns to them, - which they had before the King as made: But there are but 


few Facts of that Nature, which can produce; ſuch Effects. And I cannot, 
< when I think of it, find more than uo Caſes, in which, a King doth 10% Had. 
make himſelf yo King, and thereby depriveth himſeif of all Hongur, Regal ig 
© nityand Power; (which alſo Ninxeius takes notice gf. One of theſe is, if he 
deſtroys his Kingdom, and then give us the, Examples Of, Meg and Caligula, as I have 
already done; and next proceeds to this purpoſe, that when any King -deligns, 
and doth ſeriouſly endeavour;" to put this in practice, he caſts off all care and de- 
* ſire of governing; and therefore thereby loſes his Empire oyer his Subject, 
* as a Lord of a Servant loſes his Dominion over him, by giving up all Care, 


Lib. 1. c. 4. © and Government of him.” And of this Opinion likewiſe are Grotins and Puf- 


fendorf f, the two beſt, and moſt learned Writers on this Subject. Who do not 


1 146. J. c. 8. think it © inconſiſtent with the Rules of the Goſpel, for Subjects to reſiſt the King, MY 
« if with a hoſtile Mind he ſeeks the Deſtructian of his People; for, ſays the for- 


H. J. Ibid. 


«© mer, the Will of commanding and deſtroying: cannot conſiſt tagether: And 
< therefore he who profeſſes himſelf an Enemy of the whvle People does thereby 
e abdicate the Kingdom; but that can ſcarce ſeem to happen in a King in his 
right Wits, and who commands only one Kingdom. But if he commands more 
* Kingdoms, it may ſo happen, that he would deſtroy the People of one Na- 
& tion to gratifie the other, that he may there make Colonies of them.” And this, 

I ſuppoſe, Gretizs ſpoke in relation to the King of Spain, who (they ſay) had de- 


A 


clared, that if he overcame the Dutch, then in Arms againſt him, he would fell 


the People for Slaves into America, and people the Country with Spaniards. 
M. You, very much miſtake me, if you think, by Imperial, J meant the Rom 
Laws, but only the common Laws of Sovereignty,, which, though they. deſtroy no 
Man's natural, or civil Rights, yet both grant, and confirm unto the legal So- 
vereign, in every Government, the Eſſential Rights of. Sovereignty, of which! 
take Non-refiſtance, not only. for Wrath, but Conſcience ſake, to be one of the 
chief. And therefore it were much better to venture the atmoſt that a Tyrant cat 
do towards his People by deſtroying them, than to give the leaſt inlet to Rebellion, 
by ſuppoſing the People may in any caſe whatſoever refit their Prince. For grant- 
ing the worſt that may happen, that a Prince once in a thouſand Years ſhould be ſo 
wicked and malicious, as to go about to deſtroy his People, yer he could ſcarce 
find Means and Hands enough to bring it about: And admit he ſhould deſtroy, 
by his mercenary Forces, thirty or forty thouſand of them, it were better all the 
ſhould periſh, than that the Nation ſhould be involved in Civil War, and the 
Prince's Perſon and Government deſtroyed by Reſiſtance. And therefore in ail Go- 
vernments whatſoever, whether Monarchies or Commonuealths, there muſt be a! 
ebſolute Truſt placed by the People in one, or more Perſons, which Truſt the) 
can neither recall when they will, nor yet reſiſt upon the Non-performance of it. 
And therefore it is a Miſtake, when you affirm with thoſe Authors you have quoted, 
that a King, or other Supreme Powers, can ever loſe their Right, by going about 
to deſtroy the People, much leſs when they only think their Liberties in danger 
and I have ſeveral Reaſons to give you for my Aſſertion. f 
nd | $ 
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pend upon another, there muſt be an 4 


{ 
( 


1 5 4 Dialogue the: 7 hird. 1: 


it; from the - common Notion of a Truſt.; for what is more generally undet- J. 7. E. 


2 ing another than that we lodge our Concerns with him, and put 
Men agree, that I put it in his Power to deprive me of both: For to _ 
any: Property to another, with a Power of Revocation, is to truſt him (as = ay) 
no farther than we can ſee him. He that can recover a Sum of Money len 
depoſited, when he pleaſes, to ſpeak properly, hath it {till in his Cuſtody, an: 
truſts his Friend no more than he doth his own Coffers; and-therefore, if we 


"conſuls; our on Thoughts, we ſhall find, that a Truſt naturally implies an entire 


Reliance upon the Conduct and Integrity of another, Which makes us reſign up 
our Liberty or Eſtate to his Management, imagining them ſafer in his Hands, 
chan in our own. In ſhort, a Truſt, where there is no third Perſon to judge 
of the Performance, (as in theſe Facts between Subjects, and Sovereign, there 
is not) I ſay, ſuch a Truſt includes 2 Tranſlation of a Right, and in reſpect of the 
Irrevocableneſs of it, is in the Nature of a Gift. So that there ſeems only to be this 
difference between them, that a Gift ought to reſpect the Beneſi of the Receiver, 


© "whereas a Truſt is generally made for the Advantage of him who conveyed it. 


of our Diſpoſal ? When I truſt a Man with my Life, or Fortune, all 


109 


5. 6. 


And in every civil Society, or Government, under Heaven, that doth not de- B. P. F. 5. 8. 


. — 
# , * , 


| ſolute arid uncontroulable Power fixed Jome- 
where, which may irre/ſtibly diſpoſe of the Lives, Eſtates and Perſons of the Subjects 


- 


within that civil Society, or Government. For if every Man be left at Liberty 
to diſpoſe of his own Eſtate and Perſon, as he pleaſes himſelf, then can he pro- 


miſe himſelf no Protection, but what his own natural Force will afford him; 
and that will certainly be * at one time or other by others. With- 
U 


1 


out this Truſt there can be no Juſtice, adminiſtred thin the civil Society; for 
if every particular Man may be Judge in his own Caſe, the Right will certainly 


be aſſerted on both fides, tho' it really can be but in one: No Malefactor will 
ever condemn himſelf, nor ſubmit to Juſtice, if he can, and may reſiſt; and if a 
War happen, every Man will be for ſaving his own Goods from the Expence, as 
his own Perſon from the Danger of it; and the Conſequence muſt be, that that 
Civil Society muſt periſh either by internal Diſorders, or external Force. 


= » +4 * 


the ſame Civil Society into two, or more Parts; as between two Men, and two 


Senates, or Councils, without any dependance upon each other, or any third Power, 


the Conſequence muſt needs be, that they differing, and oppoſing one another, 
and having no lawful Power fixed in either of them to oblige the other to ſub- 
mit, muſt have recourſe to Force and Arms: So that this Civil Society can never 
reſt till this Supreme Sovereign Power be reduced again into one. And if you 


ſuppoſe this Pouer of judging, and reſiſting in the People, or Multitude, the matter 


is ten times worſe ; that be ing a blind, and heady Monſter, eaſily provoked upon 


. 


{light Occaſions, commonly judging falſe, even in its own Concerns, and as im- 


placable in its Rage, as unſatiable in its Revenge. | 


To conclude : Whether this Supreme Power be in a ſingle Perſon, or in a few, 


or in all, where ever it is lodged, none muſt oppoſe, none muſt reſiſt it; nor can 
any Man aſſure himſelf of more Juſtice, or better Uſage from a Senate, or a Mul- 
titude, than from a Prince, or ſingle Perſon. So that this Inconvenience of being 


liable to have our Lives ſometimes taken away, our Perſons injured, and our 


Eſtates oppreſs'd by the evil Management of our Governors, is one of thoſe hu- 


mane Miſeries, that, by the Corruption of Men's Nature from the Fall, took 
Poſleſſion of the World, and can never be purged out of it till the final Confla- 
gration. And therefore the Advice of Ce#ialis in Tacitus is always to be remem- 
bred, That © Tyrants and evil Princes are to be born with; as immoderate Rains, 
and unkind Seaſons, and amends may be made by a better Succeſſor: Since 
Reſiſtance will not cure, but only inflame the Diſtemper. 

Jou have made a long Speech, wherein I ſee you have heaped together all 
3 or Iutereſt can produce on the behalf of Tyranny ; though I muſt confeſs, 
l d not expect to find you, of any Man, ſo zealous an Advocate for it. But I 

orglwe it, as long as I really believe, that only a miſtaken Conſcience, and not any 
mers Intereſt, prompts you to it. But that I may take your Speech to Pieces 
- o = to anſwer it: In the i place, as to what you ſay concerning a Truſt, 

think you are under a very great Miſtake. For no Man, either in a Civil 


State, 


— 


Therefore this Power is, and muſt be in one Perſon, or Body of Men in every Ia. pag. 9. 
Civil Society, and is alſo indiviſible: For ſuppoſing that it ſhould be divided in 
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State, or in that of Nature, ever yet ſo truſted another, as that; If he abuſed 


VTuſtees to an Accoum; and force them t6 make 7 
have done. And whereas you ſay, that in the State of Nature, where there i 
no third Perſon to judge of the Performance, ſuch'a Truſt includes à Tranflation 
of Right (as in theſe Facts between Subjects and Sovereigns:) This is likewiſe 
aMiſtake, though it be true, that in that State, if I truſt a Man with my Lig 
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naturally implies a Reliance upon the Conduct and Integrity of another, which 


abſolute Gift ; but granting that a Gift reſpects the benefit of the Receiver, 


\ » 
0 


j 


his Truſt, he had not reſerved to himſelf a Right f Appeal. Under all Civil 
Governments this is notorious, fince it is one ef the main Buſineſſes of Supreme 
Courts of Juſtice, upon Complaints, or Appeals, of Breaches of Truſt, to eall the 

the Reſtitution for the Wrongs they 


and Fortune, I put it in his Power to deprive me of both; and that this Try 


makes me reſign my Liberty, or Eſtate, to his Management; yet doth it not 
therefore follow, but that upon the abuſe of this Truſt, I may have a Remedy 
apainſt him, who thus breaks this Truſt I have ſo repoſed in him. And wh 

there is nv third Perſon to jullge between me and my Truſtee, I my ſelf am the 
ſole Fudge of the Wrong he'doth me; and may not only turn him out of his Traft, 
if I find he abuſes it, but may alſo force him to make me Satigfactinn for the 
Wrong he hath done: So that, if in the Sate of Nature I truſt a Man with 2 
Bag of Silver to keep for me; if he either imbezels, of runs away with it, I'm 

certainly force him to make me Reſtitution, or elſe enter into a State of War wil 
him *till he do: And where there is no common Power over us to whom we can 
Appeal, this Diſſerence can no way be decided but by the Sword. And therefore 
2 (as in thoſe mutual Facts between Subjects and Sovereigns) can be inen. 
cable, or include a perfect Nanſlation of a Right; and no Truſt can ever be ſup- 
poſed to be given but with this ꝛacit Condition, that the Truſteę doth not ahn 
it. And you youtſelf have made a ſufficient Difference between a Truſt, and an 


whereas a Truſt is for the Advantage of him who conveys it. From whence it 
muſt neceſſarily follow, that if this Truſt be for his Advantage, he hath ſtill an 
Intereſt in the thing truſted ; and conſequently may call the Truſtee to an Atcom 
in the Hate of Nature, and upon Satisfaction denied, appeal to God himfedf Mi 
by Bartel, or Combat. So that if the Supreme Powers are but Truſtees of the 
People, they may be reſiſted, when by going about to deſtroy them they bra 
their Truft. 2 eee 

But as for the other part of your Argument, that in all Civil Governments under 
Heaven, there muſt be an abſolute and uncontroulable Power fixed Jomewhere, that may 
irreſiſtibly diſpoſe of the Lives, Perſons, &c. of the Subjects. This, tho? it ſeems 
a better Argument than the former, yet is all one in effect; for the Queſtion is 
Rill, PP hether the People ever repoſed ſuch an abſolute Power in their Supreme Mugiſtrate, 
or not? I grant indeed, that as far as they act as the Nature of Civil Power 1 
quires, they are not by any nears to be reſiſted. But the Queſtion ſtill is, Whether, 
when a Prince makes Mar upon the People, or goeth about to deſtroy them, there 
is then any Civil Power in being ; and whether the Government be not alrexdy df 
ſolved, ſince the main Ends of Government, viz, the Good and Preſervation of the 
Subjects, are quite deſtroyed. And now pray tell me which is moſt ſaitable to 
that prime Law of Nature, the Endeavour of the Good and Happineſs of Mar 
kind, that a whole Nation ſhould be enſlaved, or deſtroyed by the boundleſs Nil of 
a Tyrant, or that Rulers ſhould be ſometimes reſiſted when they grow intolerab 
Tyrannical, and abuſe their Power, to the total Deſtruction of the Lives and Pro- 
perties of their Subjects. So then, if ſuch an ab/o/nte Arbitrary Power in Princes 
or States, can never conſiſt with the main Ends'ot Civil Society, the Peace and 
Happineſs of the Subjects, it is plain, that whenever they are reduced to ſuch 
a State, they will look upon themſelves as again in the State of Nature: Not | 
would they have ever quitted their natural Freedom, and tied themſelves up from 
providing for the Security of their Lives and Properties, by ſuch means as the) 
might before have juſtly exerciſed, had it not been to obtain theſe Ends wit! 
much greater Certainty by entring into Civil Society, and by ſtated Rules 0 
Right and Wrong, to ſecure their Lives and Properties with their future Peace 
and Quiet, by ſurer means, than they could hope for in the meer Kate 
Nature. — 

For it cannot be ſuppoſed that the People would ever confer ſuch an arbit'®) 


nulimited Power on one Man, or many, over their Lives and Eſtates, that 22 
| | mig 
*% 


©» Dialogue the Ihr. 
ale them away without any juſt cauſe ; for this were to put themſelves 
o a worſe Condom than the meer State of Nature, wherein they had a Liberty 
to defend their juſt Right againſt the Injuries of others, and were upon equal 


* 


| and only arned him to make à Prey of them whenever he pleaſes; he 
e nol Condition thatzis:expoſed to the Arbirrary: Power of one 
Man who. hath the Command of ron Men than he. that. is expoſed to tho 
Arbitrary Power of 100000. ſingle Men, no Body: being ſecure that his Will who 
tiath ſuch Command, is better than that of other Men, tho” his Forde be 1ovooo 
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To conclude, granting a. Supreme Hour to be plac d ſome where, either in a 


Jl over the Lines an Formes of the. People ;. kor chen Authority being (as 1 
4 S nds proved in the former Conference) no more than that Power which 


I ciftvares, viz. that only hie God had before truſted them withal. Now (accor- 


the public Good. of the Civil Sotieti ung. | 
All which, if duly conſidered, the reſt of your weaker 


| defend-themlelves, as if it were to happen every Year: And tho' you aſſert he 
could ſcarce find Means or Hands to bring it about; yet that makes nothing to 
the purpoſe; for if he hath 0 Right to deſtroy 30 or 40000 of the Subjects (as you 
ſuppoſe he may by his Merceuazy Forces) then that. 30 or 40000 may defend them- 
ſelves if they can: For when. once a Prince hath thus:enter'd into a State of Yar 
with his People, who can rell when or:where it will end, or can aſſure himſelf 
that he ſhall not be the next Man that ſhall be deffrozed? And it is very pleaſant 
that you allow the Prince this Power of Murdering to avoid Civil War ; as if there 
could be no War begun unlefs there be Fighting on both ſides; whereas Mr. Hobbs 
| himſelf acknowledges, the very aſſaulting or ſetting upon any Man, to be entring 
into a State of War with him: And ſure, I think; to fall upon tlie People with- 
out Cauſe, and killing 30'or: 40000 of them, is entring into a State of War, or 
| elſe nothing is: And therefore you miſtake the Queſtion, when you argue from 
| the Indivifibility of the Supreme Power that it muſt not be re ; for the Queſtion 
is not here, whether it be. diuſible or not, but whether it be not. abſotutely diſſolved 
by thus entring into a Stare of. War with-the People, whom all Civil Magiltrates 
are ſuppoſed: to protect when they aſſume the Government. 
Vor doth this give any countenance to Malefactors or other ſingle Perſons, to 
2 riſe in Arms and defend themſelves againſt the Supreme Powers, when they have 
= oftcnded againſt: the Laws, or that they think themſelves injured by the undue 
execution of them; ſince. ſuch Abuſes of Power cannot ſuddenly, or upon every 
light occaſion, diſturb the Government. . And in the caſeiof Malgfactors, the Supreme 
{ur is ſtill ſure to have all the reſt of the People on its ſide, for their own Se- 
courity: And in caſe of iome Mur ders or Oppreſſions committed by ſuch Supreme Ma- 
rates on the Lives or Eſtates of ſome private Perſons, tho I ſuppoſe that even 
ſuch private Men have a Right in the. Hate of Nature to defind their: Lives, and to 
| | | recover 


5 . to maintain it, whether invaded by à ſingle Man, or many in a 
eee Whereas by e they have thus given up themſelves to: the J. Z. G 
ſolute Arbitrary:Power and Hl of à ſingle Perſon, they have: wholly diſarmed 2. P. 359. 


fingle Perſon, or in many, et it can: by: no means be abſolutely Arbitrary and Ine 
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recover by Force, what by unj 


lid p. 429. 
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mjuſt Force is taken from them ; yet this Righe mug 


1 
ſtill. give place to the publick Peace and Safety of the Commonwealth, whereof they 
are Members, which muſt not be diſturbed for the ſake of a few : And of this the 
People themſelves are fo ſenſible, that it is almoſt as impoſſible for a few oppreſſed 
Men to diſturb the Government, where the: Body of the People do nat think them- 


| ſelves concerned in it, as for a raving Mud man or heauy Malecument to. overturn, a 


well ſettled State; the People being as little apt to follow the one as the other. 80 
on the other ſide, whenever the People are once convinced that their: Governys, 
inſtead of protecting, go about to deſtroy them, it is as impoſſible for any. Man to per- 
ſuade them not to take up Arms and defend themſelves: againſt them, if they are 
able to make ſufficient Refiſtance. And therefore tho I ſo far agree with you, that 
ſome Oppreſſions and Violences may be practiſed in all Civil Governments what- 
ſoever, ſince ſuch Abuſes will continue as long as Men are Men; yet doth it not 
therefore follow that the Supreme Powers muſt always, be born withal and never 
reſiſted, no not when they go about to deſtroy the whole Body of the People. 
M. But pray tell me, is it not a very miſchievous! and unjuſt thing, that Sub 
jects ſhould be both Judges and Parties too in their + own Caſe ; ſince they m 
pretend that the King goeth about to deſtroy or enſlave them, when really he does 
not deſign any ſuch thing; and would not this bring all things into Anarchy and 
Confuſin? I ſhewed you the fatal Conſequences of this at the beginning, but you 
have not yet thought fit to anſwer tlñ e 1m G) bn 


F. beg your Pardon, Sir, I have been fo taken up with anſwering the mam 4 Wl 
guments that you have propoſed againſt this Right of Refiſtance, that I have not had 


time to conſider this Objection, which is but a Conſequence thereof: And - there: 
fore in the firſt place give me leave to ask you this Queſtion ; Suppoſe you were 
Maſter of a ſeparate Family in the Indies, and a Neighbouring Prince or Cacik of 
the Indians ſhould come to kill you, or to drive you out of your Plantation, mught 
you not defend your ſelf, becauſe you are both Judge and Party too in your. om 
Caſe ? Or ſuppoſe you ſhould ſo far abuſe this Power of .Se/f-defence, as to pretend 


this Neighbouring Prince was coming to aſſault you, when he really wasfiot, 


and ſhould therefore (to prevent it) ſet upon him firſt, and murder him and his 
Followers; muſt your Abuſe of this Right, which you have by the Lau of Natur, 
be a ſufficient Argument, that neither you, nor any Man elſe in the State of Natme, 
ſhould ever for the future exerciſe this Right? ſo neither will the 4þuſe of theſe 
Rights be a ſufficient Argument againſt the Right of Self-defence againſt the Supreme 
Powers. | 1 ; „ V 
M. I grant indeed they are not in the Sate of Nature, but it is much otherwiſe 
after People are entered into a Civil Society, or Commonwealth, and that upon your 
own Principles; for then they have given up all that Equality, which you ſup- 
poſe between Men in the State of Nature: For ſuppoſing what you affirm fhould 
be true, That Civil Government at firſt began from the whole Body, or major part 
of the People's making over all their Right of Governing themſelves to one Perſon, 
or more, upon Conditions of being protected in their Lives and Eſtates; they mult 
likewiſe make over all their Right of Judging for themſelves what means are neceſ- 
ſary for their common Good and Preſervation ; after which transferring of their 
Power, they can never have any Right to meet again in a Body, either by them- 
ſelves or their Repreſentatives, to judge of theſe Breaches, or the Tranſgreſſions of 
thoſe Conditions which they at firſt propoſed and agreed upon with ſuch Princes ot 
Governors. And when the People come once to multiply into a Nation, it is ab- 
ſolutely impoſſible for them ever to meet altogether again, and give their Judg 
ment of the good or evil Conſequence of the Monarchs Actions, or to come to an) 
Reſolution upon them; ſo that their Opinion can never afterwards be known, other- 
wiſe than by the Murmers of particular Perſons, which none can certain! y know. | 
neither, unleſs they could ſpeak with every individual Perſon of that Kingdom, 
which is impoſſible. But if you will ſay, this Oppreſſion needs not be known by 
Words or Votes, but Actions, viz. by the People's actual taking up Arms, this mu 
either be by the whole People all together at once, or at leaſt, the major part of them, 
or elſe of ſome particular Bodies of Men, much leſs than the whole, or major 
part: Now the whole, or major part of a People of a Nation to riſe and take uf 
Arms all at once, as one Man, is morally impoſſible : And if any part leſs than th 
whoſe or major part, (as ſuppoſe a whole Province or City) every ſuch Party or Bod) 


of Men ſo riſing, mult be guilty of Rebellion, and diſturbing the public Peace ofth® 
| 04D | * Common” 


N | 
. ? and * ren oy 
2 OOO CIR ts ; 55 8 

5 1 8 
1 * 


8 7 N — ; 
4 2 p f * - 
: * 108 . . 4 7 v - F 
og ®. 5 Cs ” 
= 1 i 2 * * 1 N * N 3 1 8 * ” 
a * * ”% , y 7 . ſ 3 * 
{ 4 7 1 a « wy N N a 3 7 — oy +. LR 
3 1 4 4 E : . b A , * . 


condemn'd as unlawful. And therefore I deſire to know, who ſhall judge 

oe thi Body or major Part of the People are thus aſſaulted, ſo that they may 
juſtly defend themſelves ? But indeed this Licence of taking up Arms 1s not only 
unpracticable, but unreaſonable too; for it ſuppoſes, that after the People have 
given up all the Power they had of judgim what was bad or good for the Publick, 
they have this Power ſtill left in them, which would make them at once both Sub- 
jects and Sovereigns, which is a Contradictiuun. 5 eee 
F. Had you been pleaſed but better to have obſerved what I ſaid the laſt time I 
ſpoke, a great part of this Objection had been ſaved. For I there expreſ]y aſſert- 
ed, that the Security of Men's Lives, Liberties and Eſtates, being the main Ends 
for which Men entred at firſt into Civil Society, and likewiſe defired to eontinue in 
it, as being the only means why Civil Government is to be preferred before the 
State of Nature, the People neither did or can give up their Right of Judging, when 
theſe are invaded or taken from them : And therefore you are very much miftaken, 
to believe that at the Hiſtitution of Civil Society, Men muſt have given up their com- 
mon Senſes and Reaſon too of judging when they are like to be Murdered, or made 
Saves of, or their Fortunes unjuſtly taken from them, by thoſe whom they have 
ordained to be their Governors: And ] ſuppoſe you will not ſay, that they thereby 
acquire a Power of altering the Nature of things, or of making War, Slavery or 
Beggary the means of procuring the Welfare and Happineſs of the People, any more 
than they can enact that Hunger or Diſeaſes ſhould conduce to the preſervation of 
any Man's Life : And therefore as the Judgment of theſe things was obvious and 
natural to every Man's Senſes and Underſtanding in the Stare of Nature, ſo it is as 
plain, they never intended wholly to give up all their Right of Judging concer- 
ning their own Preſervation and Happineſs, and all means neeeſſarily tending there- 
anto, but only in ſuch Caſes, and concerning ſuch Matters as are beyond the Power, 
or above the Knowledge of every ordinary private Subject. Thus in a Diſeaſe, tho 
I give up my ſelf to the Skill and Judgment of a Phy/ician, yet I do it not ſo abſo- 
Ltely, but that I {till reſerve to my ſelf a Right of judging, whether he gives me 
Poyſon inſtead of a Purge. And if Princes or Supreme Magiſtrates were thus abſ- 
lutely inveſted with an Arbitrary Power of doing whatſoever they pleaſed with the 
Lives, Liberties and Eſtates of the People, they would then be in a much worſe 
Condition under Civil Government, than they were in the State of Nature, as I have 
already proved; and therefore there is no neediof any ſuch general Meetings or Aſ- 
ſemblies of the whole Body, or Repreſentatives of the People, to judge when theſe Fun- 
damental Conditions of all Government are notoriouſly violated and broken : Since 
it wil be apparent to every Man's Senſe and Reaſon that is thus aſſaulted or in- 
jured. . 1 0 * | | 
And as for the other part. of your Obection, how the People can know when 
the whole Body or major Part of them is thus aſſaulted or oppreſsd; and being ſo 
aſſaulted or oppreſs d, what number are neceſſary to juſtify this Reſftance ? To this 
important Queſtion I thus anſwer, that if ſuch a War or Aſſault be made upon 
ſuch a confiderable part of the People, as may juſtify this Refiſtance to be much better 
for the good of the Commonwealth, than that ſo many People ſhould be de- 
ſtroyed ; Re/ſtance certainly is then lawful : And the reaſon why every particular 
Perſon, when unjultly aſſaulted by his Prince's Order, or his Eſtate taken away by 
his unjuſt Edicts or Decrees, ought not to make any publick Diſturbance, only to ſave 
the one, Or recover the other, I have given you before, viz. becauſe the publick 
Peace is to be preferred before that of any private Perſon: Let even then, ſuch a 
Private Perſon may very well defend himſelf, if unjuſtly aſſaulted by Aſaſſinates, whom 
the Prince, or other Supreme Magiſtrates, ſhall ſend to take away his Lite without 
any juſt Cauſe or legal Tryal ; tho I grant he may not ſollioit others to riſe with 
mn; and take his Part, or help him to defend his Life or Eſtate; yet (as a 

everend Dignitary of our Church very well obſerved) No Mau can want Authori- 
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Commonwealth, as being but private ſingle Perſons, which you your {elf gran 


ty to defend his Life againſt him who Bath no Authority to take it away, But much &. C. . p. 


more, when this Aſſault or Oppreſſion is either made upon the whole People in ge- 
_ or upon ſo conſiderable a Part or Member thereof, as the Commonwealth 
2 not well /ub/ without if it were deftroyed : In all ſuch Caſes, I ſuppoſe the 
1 : 3 or opprels'd, have a ſufficient Right to defend their Lives, and 
Hee ery es from that Slavery and Oppreſſion they lie under: And thus the 
-OP \ome might very well have juſtified their Reſiſtance of Nero's Incendiaries, 
when 
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d been his owh Guards. We read 
likewiſe in the Ft. Auguſt. that the Emperor Caracalu, the People happening 
to laugh at him (for his Folly) .1n playing the Gladiator in his Circus Maximns, 
ſent his Guards to kill them: So like wiſe in Ferbafami that upon another ſuppoſed 

Affront, he ſent; his Pretorian Bands to murder moſt of the Inhabitants of Alex- 
andria, who came out to meet him with a ſolemm Proceſſion. And I ſuppoſe no ra- 
tional Man will deny, but that if the Citizens of Nome or Alexandria had had 
Arms in their Hands, they might have Jawfuly defended their Lives againſt theſe 
Murdering Guards ; for I think it was much better that thoſe ſhould be Jeſtryed 
who were the Aggreſſors, than that ſo vaſt a Body of Anocent People ſhould be made 
Sacrifices to the.unreaſonable Paſſion or Revenge of a Cruel Tyrant. So that 
when the Oppreſſion or Violence to Men's Liberties and Properties is general and 
notorious, and affect the whole Body of the People; I do then ſuppoſe, that any Part 
of them that are ſufficient to defend themſelves, may do it till they can find 4ſ- 
ſiſtance, either from the ret of the People, or elſe from ſome Foreign Prince or 
State; who will vindicate their Cauſe and come in to their Aſſiſtance. And thus 

Vi. Meterani we read the Town of Brill in Zealand, under the Conduct of the Count of Mark, 

Hiſtor. firſt revolted from the Branny of the Duke of Alva; which Example was after- 
wards (tho' not immediately) followed by moſt of the Cities of Holland and 
Zealand; and the Courage and Reſolution of this Count, as alſo of the Citizens of 
this Town, is highly commended by the Hiſtorians of that Time, for ſo nobly 
venturing their Lives and Fortunes to redeem their Country from that Slavery it 
then lay under, till at laſt they were relieved and aſſiſted by Queen Elizabeth, to 
whom the United Provinces owe that Freedom they now enjoy.  '__ 05 

M. I ſhall not now diſpute with you, what Right the States of the United P- 

. vinces might have to re the Tyranny of the Duke of Alva, then Governor for the 
King of Hain; ſince Grotius, and moſt Writers which are not of the Spaniſh Factin, 
ſuppoſe that King to have had a Conditional Right of governing thoſe Provinces, ac MM 
cording to their own Laws and Privileges, from the very firſt Inſtitution of the Go- 
vernment ; and therefore not being an abſolute Monarch over them, he might well 


„ be reſiſted upon the Breach of thoſe Conditions. But this is not the Caſe now in 
| Fane hand, ſince we are now diſcourſing of abſolute Monarchies or Commonwealth, 
bt | _ who being inveſted with the Sypreme, Power by the Conſent of the People (as you 
Wy ſuppoſe) and therefore may have by their Conſents. (whether forced or voluntary, 
1 it matters not) according to your on Principles, a ſupreme unaccountable Power 
„ over them: And in the firſt place, I can ſhew you how a Man may make over all 
| NAW the Power he hath in his own Perſon irrevocably to another; as when a Man ſells 
Me or grants himſelf for a Slave to another by his own Conſent ; who when he hath 
1 once put himſelf into this Condition, his Maſter hath an abſolute Property in his 
3 Perſon, and an indefeaſible Right for ever to his Service; ſo that notwithſtanding all 
| the cruel, harſh and unreaſonable Uſage he may meet with from his Maſter, he 
„ can never regain his Freedom without the Conſent of his Lord: And this I take to 
. be an unconteſted Truth, agreed on by the Laws of Nations, and eſtabliſhed by the 
3 Per. Ep. 1. c. Law of God. Thus St. Peter chargeth thoſe who are in this State of Servitude, 1 


2. L. 18. be ſubjeft to their Maſters with all Bear, not only to the Good and Gentle, but alſo to tht 
Houard. So likewiſe St. Paul, in both his Epiſtles to the Epheſiant and Coloſjians, 


5 Ep. 6. v. 5 commands Servants to be Obedient to them that are their Maſters according to the Fleth, &c. 
Uh Col. 3. 22. And that this particularly reſpects Slaves, appears by the 8th Verſe of the 6th 
Wes. Chapter of the former of theſe Epiſtles. Re, „ 

1 So that if a Man may thus make himſelf a Slave or perpetual Servant to another 


by his own Conſent, I cannot ſee any Reaſon why a whole Nation may not do the 
. ſame, and deliver themſclves up to one Man or more, to be governed and treated 
. both for their Lives, Liberties, and Fortunes at his or their Diſeretion; ſo that 
tho he may perhaps abuſe this Power to the ſevereſt Bramy or Oppreſſiu; yet 
1 have they uo Right to ſhake off this Yoke, or to refſt him, ſince their Lives and 
N — —. Fortunes are wholly at his Diſpoſal by their own Act and Confent. And that 
MEE 5 whole Natieas may juſtly ſurrender themſelves for Slaves or abſolute Subject I can 
give you two Examples approved of by God in the Scriptures : The fr/Þ is that 
of the Egyptians, who, when they had fold all their Goods, and Lands, to Pharao 
tor Bread to keep themſelves alive in the ſeven Years of Famine we read of in 
Gene/zs, youdl find they were afterwards ſuch abſolute Servants or Slaves to 72175 


0 1 
* . 


* 
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That 4 the People, he removed them to Cities, from one end of the Borders of Egypt ; Gen. 47. 21 | 


115 


ven to the other end thereof ; only the Land of the Prieſts bought he not, &c. The other 22 


the Elders of Iſrael ; tho' on the condition of the greateſt Slavery, ra- 
2 would 3 to be deſtroyed : So that if abſolute Monarchy were 
not lawful, but contrary to God's Will and Inſtitution, moſt of the greateſt King- 
doms in the World would be governed contrary to the Laws of God and Nature; and 
the Subjecis of all the Kingdoms from France to China (not reckoning thoſe of 
Africa) might immediately, if they were able, rebel againſt their Monarchs, and 
ſer up what ſort of, Government they thought fit, ſince none of the Subjects in 


is that of the Gibeonites, of whom we read that they accepted of their Lives from 


thoſe Kingdoms hold their Lives, Liberties or Eſtates by any other Tenure, 


n the good Will or Pleaſure of the Monarch, who may take away all, or any 
9 = often as he pleaſes to do it, and that without any right of Reſiſtance in 
all or any of their Subjects, let them uſe them never ſo ſeverely. oY 

F. I cannot deny, but what you ſay is ſo far true, that ove Man, or many to- 
gether, may grant or ſell themſelves for Slaves by their own Conſent ; and that the 
Perſons who thus make over themſelves, have afterwards no Right or Property 
in any thing more than a bare Sub/ſſtence ; yet that Servitude is not by the Law of 
Nature, but only brought in by Cuſtom, or the Law of Nations, as all Writers 
agree, and is fo far lawful, becauſe it tends to the good and preſervation of Man- 
kind, that Priſoners taken in War ſhould rather be kept as Slaves than immediate- 
ly ſlain, or that Men compell'd by extreme neceſſity ſhould {ſell themſelves, or 
their Children, rather than both ſhould periſh ; and therefore it is no wonder 
that the Apoſtles, who were not ſent to alter the State of things in the World, or 
to entrench upon any Man's Civil Rights, ſhould command Servants or Slaves to 
be ſubject to their Maſters, tho? Unbelievers : Yet doth it not therefore follow, 
that when Men are forced to give themſelves thus up to the Power of another, 
taey likewiſe give him an abſolute Right over their Lives, ſo as that their Maſters 
may take them away whenever they pleaſe ; for that was more than they ever 
had over themſelves; nor doth God confer any ſuch Power upon Maſters: And 
therefore it the Maſter hath no ſuch abſolute Right or Property in the Perſons of his 
Slaves, as he hath in his Sheep or Cattle; I ſee no reaſon why even Slaves, if 
their Maſters go about to take away their Lives for no other Cauſe but to ſatisfy 
their own Humour or Paſſion, may not (if they cannot otherwiſe eſcape) re 
their Maſters, and ſave their Lives if they can : For all Writers agree, that if 
a Maſter doth fo ſo inhumauly abuſe his Slave, that he can no longer endure it 
without danger of his Life, he may in that Caſe lawfully rums away and eſcape 
from him; and why he may not as well %% him to ſave his Life, when his 
Maſter goeth about thus zzz/ty and without any cauſe to take it away, I can 
ſee no reaſon to the contrary ; ſince it was only for the ſaving his Life, that ſuch 


a Man could ever be ſuppoſed to yield himſelf a Sade to another; and which 


Condition being broken on the Maſter's part, the Servant is again in the Hate 
of Nature, and the Relation of Maſter and Servant ſo far ceaſes, or is at leaſt ſuſpend- 
cd during that Violence. | 
This being the State of particular Men, I cannot think that God hath put whole 

Nations in a worſe Condition; nor can I imagine that any whole Nation, unleſs urged 
by ſome extreme meceſſity, would ever give up themſelves ſo al/olutely for Slaves, as 
not to have any Right to dejend their own Lives, or a Property in any thing they 
can enjoy; and if ever they could be ſuppoſed to have done fo, I think I may 
$ boldly aftirm, that /uch a Nation are not Suljecis, but Slaves; and the Prince not 2 
8 1-27) or Civil Governor, but only a Lord of a great Family, or Maſter of a publick 
Work-hbouſe. | | | | 

For I take the difference between Subject or Slaves, and Princes and Maſters of 
Families to conſiſt in this, that the Power of a Prince is chiefly ordained for the 
good and preſervation of his Subjects, tho T grant his oun may likewiſe be included 
in It 48 an Encouragement and Reward for his Labour; yet not as the principal 
End of his Iuſtitutium; whereas in a Family of Haves, they are chiefly ordained for 
his Profit or Benefit that maintains them; but their Happineſs and Preſervation is 
only accidental, and as it may conduce to that. The main End alſo of Civil 
Government is to inſtitute and maintain a diſtin} Property in Men's Eſtates, and 
whey the Prince or Commonwealth can have 0 Right to take away. And there- 
ore tho I grant that in thoſe Deſporick Monarchies you mention, the Monarchs do 


2 exereiſe 
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exerciſe an abſolute Arbitrary Power over the Lives, Liberties and Eſtates of their 
Subjects; yet that this is by Divine Right or Tyſtirution T utterly deny, or that it was 
always ſo in all of them from the beginning; for moſt of thoſe Empires you men- 
tion can no «therwiſe ſubſiſt, than by a conſtant maintaining vaſt Standing Armies 
or Guards to keep their Subjects in Obedience. | 
Nor can any Governments be of Divine Iuſtitution, which are exerciſed with 3 
ſole Reſpect to the perſonal Power and Granduer of the Prince, rather than the 
good and preſervation of the People: So that if you will but ſurvey the Account 
that Travellers give us of thoſe Eaſtern parts of the World, you will find that 
there are no known ſettled Laws or Properties in thoſe Countries, except at the 4, 
bitrary Will of the Monarch or his Viceroys : And thus all thoſe rich and fruitful 
Countries of Egypt and Afia, which formerly flouriſhed in all Arts, Knowledge 
and Civility, ang abounded in Multitudes of People, are now, in moſt places Wl 
reduced to meer Deſarts, and do not breed a tenth part of that Number of People 
as they did in former Ages; which proceeds from no other Cauſe but the Cruely WE 
and tyjnſtice of the Government, quite different from what it was in the time of 
the Roman Emperors, who, tho' I confeſs they were in ſome ſenſe abſolute too, yet 
overned by, and were obliged to obſerve known Laus; and the People had 2 
ſettled Property in their Eſtates, which the Prince had no Right to take away: I 
ſhall not enquire how all theſe Monarchs came to be ſo Arbitrary at firſt, and thy ME 
to abuſe their Power ; but the Generality or Antiquity of this Abuſe can be no more 
a Plea for its Right, than that becauſe Idolatry was generally practiſed throughout 
the World within three or four hundred Years after the Hood, till three or above 
four hundred Years after Chrift ; therefore Idolatry was the true and ancient Religim ü 
of the World. T IE == 
Now, tho? I will not condemn this ſort of Government, where the Subjects er 
joy no ſettled Property in Lands or Goods as abſolutely unlawful, and directly contra: 
to the Laws of God or Nature: Yet in thoſe Kingdoms and Commonwealth, 
where Civil or Hereditary Property is once introduced, I think it is not lawful, nor ir 
deed in the power of the Prince or Commonwealth to deſtroy or take it away : And 
therefore it the Romany Emperors ſhould have endeavoured, by any Laws or Edids 
of their own making, to have deſtroyed all Civil or Hereditary Property in Lands and 
Goods, and to have reduced all the Eſtates of their Subjects into their own Poſſeſjiu; 
I think they might have been /auwfuly diſobeyed and reſiſted by the People, fincc 


WW they went about to deſtroy one great End of Civil Government, viz. the inſtitu 
Fg ting and maintaining of Civil Property. | : 
„ | To conclude, I freely grant that in af Countries which are governed either by Wa 
„ abſolute Monarchies or Commonwealths, the Sve raiguty is ſo fully in one Perſon ot . 
F Body of Men, that it hath no other Bounds or Limits under God but its own i or 
1 Commands, provided they do not apparently tend to the abſolute Ruin and De- 
We tion of the People; for that being nconfiftent with the Notion or End of governing 
„ them, they are, and ever will be Judges of it: And therefore even amongſt the | 
1 | Turks and Tartars themſelves, if they ſhould once find their Prince go about wil: | 

W: fully to deſtroy them, or ſell them for Slaves; you would ſoon find (notwithſtan- i 
„ ding this ſervile Subjefion) that they would quickly be rid of them, as the Jaui- 
Wh |. zaries have ſerved their Emperors of late Years for far leſs Faults. 
oh M. I cannot deny but you have ſpoken reaſonably enough on this Subject; and 
5 perhaps if you had reſtrained this Power of Refiſtance only to ſuch Caſes where tlie 
WY: Prince or Monarch makes open War upon his People, or doth otherwiſe atualy 20 
bh about to deſtroy them, it might have been a tolerable Doctrine that they may 
E. laufully refiſt the Forces he ſhall ſend againſt them; but this is a Caſe that ſo e- 
* | dcm happens (if ever at all) that it can never be ſuppoſed, and no Prince, unlſt 
We 7 | he were Mad, can be guilty of it; and therefore whenever he acts thus, I think le RE 
3 may not only be lawfully reſiſted, but tied up for a Madman : But this is ſeldom ot 
"er never the Caſe between Monarchs and their People, for moſt of the Rebellions and i 
wt ſurrections that I have ever read of, or obſerved in the World, have not, proceeds 
By... — from any neceſſity that the People had zo riſe up in Arms and rebel againſt their & 
BY Pereme Magiſtrates, becauſe their Lives or Eſtates were aſſaulted, or in danger ' 
5 } be taken away; but for the moſt part they aroſe either from the too great Cruelty, 
1 Severity of the Supreme Power towards ſome particular private Men, who by them 
6 . ſelves, and their Friends and Relations, have gone about to revenge thoſe Injuries | 
x 0 that they ſuppoſed had been done them: And of this all Hiſtories are ſo fab, dr 
„ 


Dialogue the Third. 


I need give no rut, When a Prince doth commonly himſelf violate the Chaſtities 


1 A Daughters of the Subjects, which tho” it hath been the Ruin of di- 


„ kane, vet is he able to dothis only ro ſome few particular _— 
te he ſhould permit his Soldiers or Officers generally to do Wir * 2 uni 
ven yet even this can hardly, if ever, extend to all the Wives, Daughters or 
1 Women in a whole Country: And therefore both theſe Caſes are to be born with- 
al, actording to your own Principles, fince it doth not tend to the Slavery or De- 
WW rior of the People, I mean, as to their whole complexed Body. A Second 18, 
W when an abſolute Prince or Monarch h about to alter the eftabliſhed Religion of 
nis Country, and to introduce a different one by his own. ſole Authority, whilſt the 
major part of the People continue of another Opinion. In this Caſe J ſuppoſe you 
will not affirm that the Subjects have a Right to reſiſt their Prince for ſo doing : For 
= then the Romans might juſtly have rebelled againſt Conſtantine, when he ſhut up the 
= 7Zeather Temples, and forbad all publick Sacrifices to their Gods, and thereby made 
the Chri/iar Religion the eſtabliſhed Profeſſion of the Empire. >, 
I Bur pray Sir give me leaye to interrupt you a little; might not Conſtantine 
have a Right to do this, becauſe the Chriſtian Religion is the only true one; and 
that the /dolatry the Romans then practiſed, was againſt the Lau of Nature? , 
| AM. Whatever weight there may be in this Anſwer, yet you have no reaſon to 
WE pur this Queſtion now, ſince you have already, vix. at our firſt Conference, aſſer- 
ted that an Erroneous Conſcience puts Men under an Obligation to follow it, during 
the time they are under this gnorance of the Truth: And therefore if the Roman 
= Emperors had uf a Right to do this by their own Authority, without any Refiſtance ; 
te Sabjects, whilſt they believed the Worſhip of their God to be thereby de- 
WE ftroycd, might, nay ought to have reſiſted the Emperor, rather than to have ſuffered 
bim to have altered the ancient Religion of the Empire, and to have brought in 
another, which they look d upon as an »f/tart ; and it is very natural for Men to 
do ſo, ſince nothing ought to be more dear to them than the Y/orſhip and Honour 
of God. | | 
. I do not deſire at preſent to embark my ſelf in this tedious and troubleſome 
= Diſpute about the Authority of the Supreme Powers in Matters of Religion ; and 
therefore I ſhall ſay no more to it at preſent: But if your Aſſertion be true, that an 
” abſolute Monarch may ſet up what Religion he pleaſes, without being refiſted by 
the Subjects, whom I ſuppoſe to be of another. Perſuafion, it will then follow, that 
” if the French King or Emperor of Miuſcouy ſhould turn Mahometan, and ſhould ſet up 


2 | Y tho with the Deſtruction of all that ſhould oppoſe it, none of their Subjects might 


= Religion, by thus aſſerting ſuch an unlimited Prerogative to all Monarchs. But 
= laying aſide this Diſpute till-another time, I pray go on to the reſt of thoſe Caſes 
in which the People do take upon them to refit the Supreme Powers. 
MM. I ſhall comply with your deſires; and therefore a third Pretence of Subjects 
to rebel, is when the Supreme Powers ſhall think it neceflary to levy upon their 
People more heavy and greviovs Taxes and Inpoſitions than the People are willing, 
or it may be, able to pay. Now if your Principle be true, that they may riſe in 
Arms and reſiſt the Supreme Powers, whenever they think themſelves thus im erably 
oppreſſed ; and if they ſhall be ſole Judges of this Oppreſſion, then all the Rebelions 
that ever were made in England or elſewhere, by reaſon of ſuch exceſlive- Tributes 
or Taxes, would be lauful; which would be a perpetual ground of Anarchy and 
Confuſion ; for private Subjects not being admitted into the Privy Councils of Princes 
or States, can never be ſuppoſed to underſtand whether the neceſſities of the 
Commonwealth may require them or not : And indeed the People do fo often repine 
and murmur at the Government, when the publick Neceſſities require to impoſe 
greater Taxes or Gabels than they think they can well bear; that the Mobile of any 
great City or Province, for Example, who think themſelves thus oppreſſed beyond 
what they are able, or perhaps willing to bear, may riſe in Rebellion, and throw off 
all Obedience to Civil Authority ; and they may have a very good Pretence for it, 
according to your Principle, becauſe they may look upon themſelves as a 
very confiderable, nay. xeceſſary part of the Commomuealth. And thus the common 
People of Kent might have juſtified their Rebellion in Richard TI's Time under Wat 
Tyler and Jack Straw; and the People of Devonſhire and Somerſetſhire might ye 

| | WII 


particular Inſtances of them; all which Abuſes may be reduced to 


that Superſtition by Force, for the Publick and National Religion of the Country, 


- reſiſt them in ſo doing; and if fo, I deſire you to conſider what you have gained to 
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BISLIOTHECAPOTLITI CA. 
wiſe have juſtified their Iſurrefion in Henry VIT's Reign under Flammock the Black- 


ſmith: And I could mention others of the like nature; but I forbear, becauſe you may 
ſay they were upon account of Religion. And Laſtly, This Principle might very 


well juſtifie the Inſurrection of the common People of Naples, under Maſſanelj, 


which, beſides the vaſt ſpoil it made upon the Goods and Palaces of the Nobility 
ended at laſt (whatſoever they pretended at firſt to- the contrary) in delivering 
up themſelves to the King of France, who refuſing to protect them, they were 
ſoon reduced to their former Obedience to the King of Spain Te 
In ſhort, if the People ſhould take upon them to Reſſt or Rebel whenever they 


thought themſelves intolerably injured and oppreſſed in their Eſtates by inimode- 


rate Taxes, there would be no end of ſuch Rebellions, eſpecially conſidering the 
advantage which Wicked, Crafty and Ambitious Men would thereby take to ex- 
cite the People to riſe and depoſe their lawful Governors, and ſet up themſelves in 
their room, upon pretence of better Government and greater Liberty ; and how 
prone the common People have been to receive ſuch Impreſſions, he is but meanly 
skill'd in antient and modern Hiſtory, who is not convinced of it. 

F. To anſwer this Objection before you proceed farther, my Opinion in ſhort 
is, that tho* Taxes may often prove an Univerſal Damage, and a great Im- 
poveriſhment to the Subjects; yet if they are ſuch as may be born with leſs 
trouble than can follow from a Civil War, or the Change of the Government, ther: 
is no juſt or ſufficient cauſe of Reſiſtance of the Soveraign Magiſtrates Commands ot 
Edicts concerning them. As for Example, ſuch great Taxes as the Subjects pay, 
and perhaps may bear it well encugh in Holland and other Countries, ſince there 
may be a neceſſity for ſuch Taxes ; and of this I grant the Supreme Authority of the 
Nation can be the only Judges; and how far this may extend I cannot poſitively 
determine; for ſuppoſe you ſhould ask me, if the Supreme Powers ſhould borrow all 
the ready Money the Subjects had, for the neceſſary uſes of the State, ſo that they 


would give them Leather or Braſs Money inſtead of it, to go at the ſame Value, 


for the neceſlary uſes of Commerce ; yet if they did not take away their Property in 
their Lands, Corn, or Living Stock, which are the neceſſary means of their Sub- 
ſiſtance; I do not think it were a ſufficient Cauſe to take up Arms againſt their 
Governors for ſo doing; becauſe the Subjects cannot tell but that the neceſſities 
of the State (for their neceſſary defence againſt a Potent Foreign Enemy) may re- 
quire it. And ſure it is a much greater Evil to fall into a Civil War, or to be 
ſubdued by Srangers, than to part with their Money; ſince by ſuch a War or 
Conqueſt, they might not only loſe that Money, but alſo their Liberties 
and Eſtates. | 

Yet on the other ſide, I would not be underſtood to give the Supreme Magiſtrates 
a Power to invade the Properties and Eſtates of their Subjects to what degree 
they thought fit; for then they might tax them to that extremity as might force 
them to ſell themſelves and their Wives and Children for Slaves, or elſe being un- 
able to pay, muſt be forced to run away and leave their Habitations (as the 
Peaſants often do in France) whereby whole Villages, nay Towns, may become 
depopulated, as they are in divers parts of haly and Turkey, by ſuch extraordinary 
Severities ; and therefore in abſolute Monarchies, where there is no Nobility, 
Gentry nor Yeomen, who can claim any Property in their Eſtates, which with 
us make up the beſt and moſt conſiderable part of the People; and where the 
Government being wholly Military, is exerciſed over the People only by force 
Arms; ] doubt not but ſuch a People, reduced to this Extremity, may not only 
quit the Country where they are thus intolerably oppreſs'd, but that if they are 
not of themſelves ſtrong enough to make Reftance and caſt off this intolerable 
Toke by Force, they may (if an occaſion be offered) join with any Neighbouring 
Prince or State that will undertake their Quarrel ; and upon this Account, I think 
we may very well juſtify the Revolt of the Greek Chriſtians from the Ottoman Dil, 
and putting themſelves under the Protection of the Venetians, both in the More 
and other Places; and alſo upon the ſame Principles, I conceive the common 
People of Fance, who are reduced to the like Extremities, might alſo with a {a 
Conſcience revolt from the preſent King, and put themſelves under the Protection 
of the Prince of Orange, our now preſent Soveraign, or the States of Holland, | 
ns xa ſhould be ſucceſsful enough to make any conſiderable Iwaffon upon that 
Lingdom. | 
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ad therefore L muſt confeſs, that there can be nh certain and ſtated. Rule fer 
Jorn, to whar Proportion abſolute Princes or Commonyealrhs man tan their 
Subjects; ſince in ſome Countries the People can better Part With a Shilling than 
na others they can pay a Penny. And as I grant it mult be left re dhe Mercy and 
pVicretion of the Governors what Taxes to impoſe without thus ruining and 
—_ icfroying their People, as it is left to the Judgment of the Qwoer of the Beaſt, 
how much Burden it is able to bear: So if he, by laying tog great a Weight, 
breaks the Back of his Horſe or Beaſt, he not TRA the Loſs, but makes him- 
ſeif the Laughing-ſtock of all his Neighbours. 90 that tho I gonfeſs the People 
E ought to have patience, and rather to ſuffer many Oppreſlions and Hardſhips, 
chan to put themſelves in this miſerable State of War ; yet there 18 4 Midſt in all 
E things, and the People may be ſo cruelly oppreſſed by Taxes, and other Impoſi- 
tions, as it is: impoſſible for them longer to ſubſiſt, or provide Neceſſaries for 
themſelves and their Families: And fince you have already granted, that the 
People may judge when their Prince makes War upon them, and goeth actually 
about to deſtroy them by the Sword, I cannot {ce why they may not have the 
Z fame Right of judging when they are like to be deſtroyed by Famine too. And 
© who can be judge of this, but thoſe who feel it? Es oY 2 
But indeed it is morally impoſſible for the People to be miſtaken in fo plain a 
cCaſe: For tho' this many-headed Beaſt (as you commonly call them) the Peo- 
ple, cannot argue very ſubtilly of the future Conſequences of things, yet they have 
F a very nice and tender Senſe of Feeling, and can'very well tell, when they are ſo | 
== injured and oppreſſed, that they can bear it no longer: For then ſure they may | 4 
be allowed to have as much Care and Senſe of their own Preſervation, as Camels 
and Dromedaries, which (as Travellers relate) tho' they are taught by their Maſ- 
Wa ters to kneel down, and to receive their Loads, which they will patiently endure 
as long as they are able to bear them; yet when once their Maſters do over exceed 
that Weighr, neither fair means nor foul can prevail upon them to riſe, or they 
will throw off thoſe Loads, if riſen, that they feel will otherwiſe break their Backs. 
But I have diſcourſed long enough on this Head, and therefore if you have nothing 
more material to except againſt it, I pray proceed to the reſt of the Cauſes that 
Subjects may, as you think, pretend to have to take up Arms againſt the Supreme 
Powers. e | 5 
M. I have ſomewhat more to urge towards proving that this Liberty, which 
vou allow the Subjects, wholly tends to Anarchy and Confuſian; but J ſhall re- 
= ferveitto the laſt, when I ſhall ſum up all that I have farther to urge upon this 
== Sabjec ; and therefore I ſhall proceed to the other Pretences that Subjects in 
a abſolute Monarchies may make to rebel; and the next may be, that the Monarch 
looking upon his Subjects as his Haves, may either uſe them fo himſelf, or ſell : 
them to other Nations for that purpoſe, as Momſieur Chardin tells us, the King of . $i» To. 
RE Mirgrelia often doth diverſe of his People to raiſe Money. And tho? I will not be Chardin's 
bo ridiculous as to ſuppoſe that ſuch a Monarch can ſell away all his People at Travels J. 1. 
enece, for then he ſhould be left alone without any Subjects, and conſequently be- 
come no King; yet in ſuch Monarchies as diverſe. of the Eaſtern and African are 
at this Day, where (as you your ſelf own) the People have no Settled or Here- 
ditary Property in their Eſtates, the Monarch may diſpoſe of their particular 
Perſons as he thinks fit; I cannot fee any reaſon why the Monarch may not in 
9 in theſe Countries, without any blame, exert his Prerogative if he pleaſes, and 
rale as many of his Subjects or their Children to ſerye him as Slaves, as he thinks 
= <ccflary for his Service. "I 5 | 
And therefore whatſoever People or Nation have thus ſubjectęed themſelves to 
dhe abſolute Power or Dominion of one Man, they have no mare right to regain 
heir Natural Liberty, than I ſhould have of taking away any thing by Force which 
0 I had before given or granted to another; for this fort of Civil-Servitude is not ſo 
= <Pgant to Nature as ſome imagine; or that becauſe Subje&s were forced to 
+ conſent to it for the avoiding of ſome greater Evil, the y can afterwdrds have any 
3 right to ſhake it off again whenever they will: For tho' I grant that God hath 
1 __ inſtituted any ſuch Servitude; yet when once it is introduced in any Country, 
1 2 en are not at Liberty to caſt off the Yoke whenever they pleaſe, but to obſerve 
* = By 2 3 thou art a Servant, care not for it; but if thou art Free, chuſe it 
rn 3 reedom is to be preferred before Srvitude or Subjection. But 
= '*-- Frovidence hath made Men abſolute Servants or Subjects, they 81 
3 boun 
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Martial. 


Jolute Monarchies for Subjects to take up Arms againſt their Prince, for ſuch 2 


Slaves, but that they might lawfully reſſt him, or thoſe he employs in ſo doing, 


love of Liberty themſelves, ever to impoſe ſuch a Yoke upon the People they Cur 


Men's Liberties, or a ſettled or Hereditary Property in Eſtates, do equal) 3 
conduce to the Happineſs and Propagation of Mankind, and the Good 43 wr 3 
| eo 
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bound to continue in that State, unleſs the Supreme Powers they are under think 
fit to releaſe them from it; and therefore this can be no good Pretence under 2. 


State of Liberty which they never enjoyed. ; 2485150 ol 
FE. I ſhall not trouble my ſelf to diſpute what Right an abſolute Monarch may 
have over the Perſons of his People, in a Country where they have no Property WM 
nor written Laws, and where they look upon themſelves as no better than Slave; 
to their Prince, and perhaps may take a Pride in it (as I have read the Ryſſay 
do.) And therefore if they have ſo wholly ſubmitted themſelves, I grant what 
you aſſert is true, and that they have no Right to Reff, according to the old Saz- 
ing, Volenti non fit Injuria. And yet even in theſe Deſpotick Monarchies, tho the 
Prince may pick out here and there ſome of his Subjects to ſell for Slaves, or elſe 
to uſe them as ſuch himſelf ; yet I do much queſtion, if he ſhould go about to make 
any conſiderable Number (as ſuppoſe to take 20 or 30000 all at once for Slave) 
J fay, I do much queſtion whether theſe People would be ſo convinced of your 
Principles of Paſſive Obedience and Non-refiſtance, as to let their Monarchs Guari 
drive them into Slavery, like Sheep to the Market, but would, if they were able 
make a vigorous Reſiſtance, and knock their Drivers on the Head. Whether Jun, 
vel Injuria, I ſhall not diſpute. i 
But for all this, even in abſolute Monarchies, where the People have a ſettled 
legal Property in their Lands and Eſtates ; and conſequently where their Perſon 
are Free, I doubt not, if their Princes ſhould go about to make all his Subje6; 


A 359 


And thoꝰ it be true he could not make all his People Slaves at once; yet if he aſlerted 
it as a part of his Royal Preyogative, and alſo exerciſed it on particular Perſon 
as often as he thought fit, or could, I doubt not but the People might make t 
a common Cauſe; ſince none can know whoſe Turn it may be next; for fur: 
Liberty from Servitude is as neceſſary to Man's Happineſs and Well-being, as Life is to hi 
Exiſtence ; which would ſeem no great Benefit to thoſe, who being Born Fe, A 
were reduced to Slavery; it being well ſaid by the Poet, Non eft vivere, Sed val: Wn 
cd. . | PETE __ = 
And tho' the Roman Emperors did exerciſe an abſolute Power over their Subjeas, 

et I never read that they durſt preſume to make Slaves of Free-born Romans ; nor 
indeed of any of thoſe Nations they ſubdued ; for they had too great a ſenſe and 


uered, which was ſo deſtructive to the common Happineſs and Preſervation of 

Mankind. And I ſuppoſe if the French Grand Seignieur, as Abſolute as he is, o! 
pretends to be, ſhould go about to ſell his Subjects (eſpecially the Nobility) ior 
Slaves, all that the Jeſuits (thoſe Inſtruments of Slavery) could do, would not, 
I believe, be able to keep that People from riſing againſt him. But if you have 
nothing farther to object againſt what I have now ſaid, I pray proceed to the net 
Head, if you have any more Inſtances to make. 8 

M. I am now come to the laſt Pretence that Subjects may make to Rebel, and 
that is, ſuppoſing the Monarch ſhould at once, or by degrees, turn the Subjects 
out of their legal Hereditary Properties in their Eſtates; and of this you your ſelf 
grant there can be no Diſpute in thoſe Deſporick Monarchies, where there is no H. 
reditary Property allowed: And as for all other Governments, ſince you do ow! | 
that all legal and civil Property in Lands did chiefly proceed, or at leaſt iscſta" | 
liſhed by the civil Power, I cannot ſee why thoſe Powers in any Kingdom (1 
they think it would conduce to the good of the Commonwealth) may not deſtroy Wn 
this civil Property, and either make all Eſtates equal, or elſe ordain that they bal 
be enjoyed (as in all abſolute Monarchies) at the Will of the Prince; ſince if tie nn. 
Supreme Powers are the Author of this Property, ſure they may alter and abrogat: ee 
it again as often as they think fit. 1 

F. I ſhall not diſpute with you concerning ſuch Kingdoms where there is 10 
civil Property yet inſtituted, or where the People do own themſelves Slaves to tit 
Prince ; but if ſuch a Monarch hath remitted any thing of this Right, and hati 
inſtituted a legal Hereditary Property in Eſtates ; ſuch a Law being once made, 
not think it is in the Prince's Power to revoke it, any more than it is for a Maſter t0 
reduce his Slaves again to Servitude after he hath once ſet them free; ſince bo 
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pe tion wherein it is introduced : And I doubt not but Pharaoh, tho 
2 4 mon r all the Lands of Egypt, by the Grant of the Egyptians, yet might 
las filly have been 74//ted by them, if he had gone to take away thoſe four fifth 
„ Parts of the Proſit of the Lands which he had left them Hes by his own Con- 
1 hy I even in ſuch abſolute Empires, the Monarchs have Power to diſpoſe of 
bd Eſtates of the People only as far as the Compact or Conceſſion at firſt made 
by them or their Predeceſſors do allow. And it is alſo not much otherwiſe, 
GP here the Subjects do not acknowledge their Eſtates as the Gift or Benefit of the 


N | Supreme Powers : And that may happen chiefly too ways, either Firſt, When any 
ee People, under the Conduct of a Captain or Leader, created by themſelves, 
have Conquered any new Territory and Habitation ; or elſe, Secondly, When di- 
vers Fathers or Maſters of a Family, who had Eſtates of their own before, have 
agreed for their mutual Security, and the quiet enjoyment of what they were al- 
ready poſfeſs d of, to joyn together into one Commonwealth, under the Command 
oft one or more Men; or elſe of others that will bring their Eſtates, and joyn 
© themſelves to ſuch a Government already Conſtituted, and will ſubje& themſelves 
= to this Sypreme Power, according to the Conditions already agreed on amongſt 
—_—_ them. A Third Caſe may be, When an Hereditary Property in Land was eltabliſh'd 
before the Monarchy began, as in the Roman Commonwealth, this Property was 
eſtabliſſid before the Government was changed from a Republic to a Monarchy; 
bo that the People did not owe their Property to the Emperors Grant or Do- 
z = nation. | „ 
nn the former Caſe, if ſueh a Free People conquer a Country under the Conduct 
of a Captain or Leader; tho' I grant ſuch a Country may be aſſigned by him to 
au che People by Lot, or in proportion to the greater Merit or Service of his 
Fullou Adventurers or Soldiers (tho ir may ſeem that the Property of particular 
Men may have proceeded not from their own Right or Poſſeſſion, but from the 
Aſſignment of their chief Captain or Leader) yet are not the Eſtates which ſuch 


particular Men enjoy, to be look'd upon only as the meer Grace or Favour of ſuch 
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, a Prince; ſince moſt of thoſe who followed him in this Conqueſt or Expedition, did it 

r not. as Subjetts, but as Volunteers, and without whole aſſiſtance he could never 

d have Conquered at all; ſo that they thereby acquir'd to themſelves a certain Portion 

* or Sate in the Land ſo conquered ; tho' for avoiding Diſſentions and Quarrels 

of amongſt them, it was left to the diſpoſal of this new Prince, as a publick Truſtee, 

Jr to diſtribute to each Perſon what Share he ſhould have. But in the other Caſe, 

Ir when Fathers or Maſters of Families, before Free and poſleſt of Hereditary Eſtates, 

t, do ſubmit themſelves to the Command of one Man Voluntarily or by Election, 

e thoſe Eſtates do much leſs depend upon the Will or Favour of that Prince. And 

therefore, if ſuch a Prince ſhould, without their Conſents, go about to take away 
their Property in their Eſtates, he might very juſtly be reſiſted by them, ſince a 

d quiet enjoy ment of theſe in Peace and Safety, was one of the chief reaſons that 

5 made them chuſe him for their Prince, and was certainly one of the Original 

lt | Compacts of the Government. | 

2 And that in abſolute Monerchies, where the Subjects were not Slaves, they look'd 

n | upon themiclyes to have ſuch a ſettled Property in their Perſons and Eſtates by 

>» 2 Compact, that Seneca boldly pronounced, Errat, ſequis exiſtimat tutum eſſe ibi Regem, 

it | bi nihil a Rege tutum eſt ; Securitas Securitate mutua paciſcenda eft, And Mr. Hobbs 

8 himſelf, as much a Friend as he was to the Arbitrary Power of Monarchs, and an 

| SS Enemy to the Natural Rights of Subjefs, yet is forced in his Leviathan to confeſs, : 

le vo 1 4 that the Riches, Power and Honour of a Minarch, ariſe only from the Riches, Strength p ave 96 

tc d Repmation of his Subjects; for no King can be Rich, nor Glorious, nor Secure, whoſe © © 


Subje:ts are either poor or contemptible. Tho how this Riches and Strength of Subjects 
ak conſiſt with that abſolute Power which he gives his Sovereign over the Per- 
ons and Eſtates of his Subjects, I cannot underſtand; ſince he will not allow of 
any Compacts or Conditions between him and them. But that their Propriety 
7855 very well conſiſt with the Power of the Prince, Seneca ſhews us; Fure Civili 
( 22 he) 071714 Regis ſunt, tamen illa quorum ad Regem pertinet univerſa poſſeſſro in 
ings of Dominos deſcripta ſunt, & unaquagque res habet polſelſorem ſuum. Taque dare 
2 A* 2 &T mancipium & pecuniam peſſumm, nec donare illi de ſuo dicimur. Ad 
: ge. | =: Poteftas ommunm pertinet, ad ſingulos Proprietac. And the Earl of Clarendon, 
1 115 Survey of the Leviathan, makes * excellent Remark upon this Paſſage of 
Seneca: 
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Seneca: And that Prince who thinks hit Power ſo great, that his Subjects have nothing t 
give him, will be very unhappy, if he: hath ever need of their Hands or their Hearts. So that 
notwithſtanding this univerſal Power, or ſupereminent Dominion of the Emperor 
over all things, which Sexeca there ſuppoſes; yet if heſhould have gone about to 
have invaded all Mens Properties, and reduced all Mens Eſtates into the public 
Treaſury, I doubt not but he would ſoon have had not only his own Legions 
but the whole Empire about his Ears. And tho' I have heard that the French Kine 
doth by his exorbitant. Taxes and Gabels raiſe more Money out of the Kingdom 
of France, and the Territories annexed to it, than the Ozzoman Emperor doth out 
of that vaſt Empire (of which he hath the ſole Propriety of the Lands in himſelf) Wi 
yet if the French King ſhould endeavour, by the Power of his Standing Army, t! 
take away all Mens Hereditary Properties in their Eſtates, and make them all to 
be holden at Will; I doubt not but he would not only be oppoſed by his Subjeds WM 
and perhaps ruined in the Attempt ; but alſo, if he ſhould ſucceed in it, would 
be ſo far from being? the richer, or more powerful, that he would become the 
poorer and weaker, when he had done: Since no Man would take the pains tg 
build, till, or improve their Eſtates, any more than they do in Turley, when the 
were not ſure how ſoon they might be turned out of them, or at leaſt could hold 
them no longer than for their Lives, or a few Years. ©. So prevalent a thing is this 
empty Shadow and bare Name of Property that is now left in Fance (being often 
charged with Taxes to above half the Value of the Eſtates) to encourage the pe- 
ple to beautify, cultivate, and improve a Country abounding with all thoſe Riches 5 
that Nature or Art can produce. og Ce” © 

And to let you ſee I am not at all partial, I think I may fately affirm the ſame 
of the Legiſlative Power in this Kingdom; ſo that, if it ſhould happen (which thi 
highly improbable, yet it is not impoſſible) that the Lords and Commons aſſembled 
in Parliament ſhould ſo far abuſe the Truſt repoſed in them, as to give up all their 
Civil Properties in their Eſtates into the King's hands, to be diſpoſed of as he 
ſhould think fit, and that the King ſhould thereupon go about to turn all the Pe- 


. ple out of their Eſtates, I doubt not but they might in that caſe eh the King, 
„ if he went to do it by force, notwithſtanding this Act of Parliament: And ny 

Wh ih! Reaſon is, that a ſettled Hereditary Property in Eſtates being as antient, if not more, Ml 
. than Parliaments themſelves in this Nation, muſt conſequently be a fundamental | 
. Law of the Government, and ſo cannot be altered by its Repreſentatives. Fot 
1 tho' it be true, the People have given them a Power to diſpoſe of what Part of 
e their Eſtates they ſhould think fit, yet did they not make it abſolute, to extend 
1 either to their Liberties (I mean in reſpect of Slavery) or their whole Properties 
1 | in their Eſtates. And if the King may be re/ted, if he invade them by his own 
Wi ſole Authority, the Reaſon would be the ſame why he might be alſo reſted, ti 
Wes. | back'd by an Act of Parliament; ſince the taking away of Civil Property would 
8 prove as deſtructive to the People's Liberties and Happineſs in the one caſe, asin 
„ the other, and as great an Abuſe of the Truſt repoſed in them that were deſigned 

Wi to protect it. „ 
1 MM. I cannot except againſt your Diſtinction between thoſe Governments, where 

Rp a Property in Eſtates did precede the Inſtitution of the Government it ſelf ; for 

bs i there, I grant, that ſuch a Property may be a fundamental Law of the Goveti- 

ment; but in thoſe Monarchies that have begun by Congueſ?, under the Command 


. of a King or abſolute Prince over an Army of his own Subjects, in that caſe, upon 
the Conqueſt of a Kingdom or foreign Nation, not only the Prey or Goods of tit 
. | Vanquiſhed, but alſo their Eſtates, were forfeited to the Conqueror, who had 2 WY: 
1 Right either to retain them for himſelf, or elſe to diſtribute them as Rewards 
i: amongſt his Officers and Soldiers. And that this is the Right of all Conqueror, 
whether Commonwealths or Monerchs, by the Law of Nations, and was exerciſed 
amongſt the antient Greeks and Romans, as well as other Nations, I refer you to ne 
your own Authors, Grotizs and Pfendorf. And therefore, ſince it appears from 
Hiſtory, that moſt of the Kingdoms now in Europe, and particularly this of E 
land, began from Conqueſt, under the Conduct of their firſt Saxon Kings ; if then 
whatſoever was ſo conquered was acquired for them, and they alone had a Pro- 
perty in it, it will neceſſarily follow, that all Eſtates which the Subjects of all forts 
now enjoy, mult have proceeded from their Grants or Conceſſions: And hence it 
is, that not only in England, but alſo in Scotland and France, they are all held either 


mediately or immediately of the King, as being at firſt all derived from him. An 
we 


— 


— 


de 


. —— 
— 2 


* — 7 — * — — — A — - - — - 

: _ 23 bh ” 
7 4 > * 1 22 4 PO. * 
3 — — hy — — A, — — — 
— — — JEET - 2 * — 
- _ 2+ 2 » - — — = * =" * & - _— wk _ 
* — vos = - > . FR „ = — Con — Fd 2 

on re neg ty ——— _— — 2 2 1 —— 
= 72 5 ns 3 EL S 5 r * _ _—_ 
- - . — 
. — 1 ——— , — 2 
* — 


- 


4%; * 


9 


we. F 5 „ 0 
3 "7g 4 $i * 1 48 w | [+7 4 
. Dialogue the Third, © 
| we read in the ancient Laws of Scotland, thar the King had the whole Property of 
the Country till the Reign of *Malohn Carmer, who,” as we read in the antient 
_ Hitocics of that Country, Fränted all the Lands in Sorland to his Nobility and 
_ Gcntry; according ro ar dier enen ee eee ok Ea 
3 Kotte nnen ſuis. And therefore if Hereditary Property in Eſtates were only from 
ie Gif: and Bounty of our Kings, without any fundamental Contract between 
WW chm and their Subjects, 28 — uppoſe ? cannot'e_any reaſon (granting a 4 
—_ 0 that can happen, which is highly improbable) if the Kings of this, or of 


do reſiſt, than Sons in the State of Nature had to reſiſt their Father, if he ſhould 
4 go about to take away thoſe Eſtates, which he had before beſtowed upon them. 
And as for what you ſay concerning the Koman Commonwealth, 1 grant indeed, 
tat the Government of the People did there precede that of the Emperor; yet if 
5 you pleaſe to remember, Monarchy was the firſt and moſt antient Government of 
“char People: And I doubt not bur all the Property the Romans had in their Eſtates, 
= tho' they proceeded from Conqueſt of their Arms, yet it was wholly owing to the 
Grace and Bounty of their firſt Kings ; and when, upon the Expulſion of Tarquin, 
the Supreme Power became divided between the Senate and People, the Property 
of all the Lands that were conquered, devolved upon them, who 8 diyided them 
deo particular private Men, as they thought fit; tho, I confeſs, the not dividing 
of theſe Lands amongſt the Common People, was afterwards the Cauſe of great 
== Tumults and Commotions among them: Yet notwithſtanding the Senate and No- 
bility il! maintained their Power, and to the laſt refuſed to make a Diviſion of 
XX choſe Lands they had formerly conquered: So that the Roman Emperors ſucceed- 
ing in the Power of the Senate and People, they were likewiſe reſtored, as it were 
ex poſtliminio, to the Prerogatives of the firſt Kings, and conſequently, as Seneca 
= himſelf confeſſes in the place you have quoted, tho” the particular Propriety of 
Etſtares was in private Men, yet you ſee he grants, the univerſal Poſſeſſion or Do- 
minion of them was in the King or Emperor, from whom they were originally 
EERSMT. YT HEH TS 27; 12 Lao $5 : ; . 
I would not be thought to ſpeak thus, as if I were an Enemy to Mens Liberties 
and Properties, or that I either fear or deſire any Change in them, from what we 
no enjoy; bur fince I think it a thing morally impoſſible to alter them, and that 
therefore no King will be ſo Hl adviſed; as to go about to ſeize them into his own 
hands; but only by way of diſcourſe, ſuppoſing the worſt that can happen, I think 
wee are not only obliged in Conſcience, bur alſo that it were much better for the 
common Peace, that the King ſhould take all we have, than that we ſhould involve 
the Nation in Civil War and Confuſion, and our Conſciences under the Guilt of 


a mortal Sin, by ſach Reſiſtance and Rebellion. TE 
F. Tam very ſorry to ſee, that by your Principles all the free Nations of Europe 
lie at the Mercy of any Prince, to be made as errant Slaves as any are in Turkey, 
whenever their Monarch pleaſes, or that they think that they can make more of 
= chcir People by taking away their Eſtates and Liberties, than by letting them en- 
poy them, which would render Civil Property in all Kingdoms like private Eſtates, 
which every Man may let to his Tenants at Will, upon a Rack Rent, or for 
Years or Lives, as they ſhall think fir. But I think I may very well differ from you 
in both your Propoſitions : For, vmitting any farther Diſcourſe of thoſe Eaſtern 
Monarchies, where I grant the People are little better than Slaves; yet Ithink I can 
eaſily prove, out of the antient Hiſtories of thoſe Kingdoms that are now in Eu- 
rope, that tho' moſt of them began by Conqueſt, yet was it not under the Conduct 
of abſolute Monarchs, but under ſuch Princes or Leaders, whoſe Followers (as I 
{aid before at our laſt Meeting) were not properly Subjects nor Mercenaries, but 
Volunteers, under thoſe that commanded them; and 'tftertfore would never have 
p9one out of their own Countries, but to advantage themſelves, and to enjoy thoſe 
=_ Privileges, which their Countrymen had at home ; of which Liberty in their Per- 
ſeons, and Property in their Eſtates, were the chief: And this is apparent in the 
French Nation, who, whatever their Condition may be now, yet antiently called 
themſelves Francs, in oppoſttion to that Servitude, which they ſuppoſed their 
3 | neigh- 


_ 
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neighbouring Nations amongſt the Cęrmaus were in to the Romans at that ting 
And tho I grant, that theſe, Nations of the Chi Vandals, Fraier and, Sq, 
om whom moſt of the Kingdoms in Europe are.now derived; might veſt. or in 
truſt the Lands of the Countries they had conquered in them whom they had 
made their Kings, yer fill it was with this Teuf, tha retaining a lalfciede Þu 
to ſuſtain the Royal Dignity, they ſhoulg.diſtribure the reſt to all their Officer; 
and Soldiers, according to each Man's, Valour or Merit: Add ebay had refuſed 
to have done this, can any Man believe, that fo free a People, as the antient Hi 
tories relate them to have been, would ever have ſuffered it, without pulling any, 
thoſe Kings they. had ſet up, which was then very common among them for much 
ſlighter Occaſions ? And to go no higher than H/iam, (whom you call the Cy, 
queror) can any Man believe, that if he had retained all the Lands of England to 1 
himſelf, not only his own Norman Lords and Soldiers, but thoſe of other foreign I 
Nations, who aſſiſted him in this Expedition, would ever have Ea BY 
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have reigned in quiet over them, if inſtead. of a limited King he had ſt hunf 


im to 
for an abſolute Monarch, and have granted them no Eſtates. but at his Will and 
Pleaſure ; which would have reduced the Conqueror and the. Conquered to the 
{ame Conditios e ow be ik ads ance ira hun org ox cares 

But as for your Example of Malcolm Canmor, I cannot believe that the Kings of WG 

Scotland were ever poſſeſſed of the whole Hereditary Property of all the Landen 

that Kingdom, ſo as that no Man had any ſettled Intereſt in them before tha Mi 

1, time; and therefore I muſt beg your pardon, if I think this Paſſage. in their Hito- 

K-00 rians to be very ſuſpicious, if not falſe. But I ſpeak this only by the by, ad! WM 

th; 5 reſcrve what I have more to ſay on this Head for another time, wherein I doubt 

. not but to be able to ſhew you, as evidently as can be done after ſo many, Ages, 
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K-08 that all the Kingdoms in Europe, which are deſcended from the Gothick or Germar 
3 Nations, commenced at firſt from Compact with their firſt Kings, and have theres 
„ by an unalterable Right in their Lives, Liberties and Eſtates; and if ſo, hae YG 
5 likewiſe Right ro dclend them, if generally and univerſally invaded by their AW 
WE Bur granting, for the preſent, what you have aſſerted to be true, that all this : 
1 Property, which is now in Europe, proceeded wholly from the Grants and Cons 
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1 ceſſions of Princes; yet will it not follow, that by the Law of Nature or Na- 

WE tions, if any King ſhould go about generally or at once to invade the Liberties 

Wy and Properties of their People, they might not . {awfully be efiſted : For, 28 19 
1 ſaid before, even a Slave, when manumitted by his Patron, may lawfully de- 
„ ä fend his Liberty agairſt him, if he goeth about to take it away, and reduce 
1 him again into Slavery. So likewiſe, in the ſame State of Nature, if a Prince WR 
Wl freely grant his Subjects a ſettled and hereditary Property in their Eſtates, they MY 
1 have likewiſe, a Right to defend them againſt him or any other, that would «- 
i . is | deavour by. force to take them away: F. or he that in this State grants any thing X 4 
Ws to another, grants him likewiſe a Right to keep it, whether the Donor will o 
"WR . not, or elſe it were indeed do 29cpev : For he that in the State of Nature grants 
8 another Man any thing to be poſſeſſed or enjoyed only as long as he himſelk; of 
3 his Heirs, ſhall think fit, doth in effect grant him as good as nothing; ſince be 
3 may alter his Mind to morrow, and demand it again, and take it away the ver) 
1 next day. So that if you will grant, that Subjects have ſuch a Right to their 
1 Eſtates, as that the Prince cannot without manifeſt Violence, or Injuſtice take 
Weis them away, you muſt likewiſe grant, that they have alſo a Right to defend them. 
7.7.7.c.19, But I ſuppoſe you will not deny that Right, that all Men have to their Civil 
Properties in all our European Kingdoms and Commonwealths, tho' never ſo abſo- 
. lute: But your Objectionagainſt the Subjects defending it by force, if it be invaded, 
N is, that it way cauſe Rebellion and Contuſion. I grant indeed, it may ſometimes 
þ occaſion Civil Wars or inteſtine Commotions, if the People, finding their Liberties 
55 | and Properties notoriouſſy invaded, {hall oppoſe the unjuſt Violence of thoſe who, 
* contrary to the Truſt repoſed in them, do thus violently invade them: Ther 
Be fore (forſooth) if this Doctrine be allowed, it may prove deſtructive to the Peace 
ot Kingdoms and Commonwealths, and conſequently to the Good and Happi- 
neſs of Mankind : But methinks you might as well have argued, that honeſt Men 
might not reſiſt Robbers or Pirates, becauſe it may occaſion Diſorder and Blood- 
ſhed : It any Miſchief come in ſuch caſes, ſure it is not to be charged upon him 
who defer. ds his own Right, but on him that invades another's. If the innocent 
| Os * hone 
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ifference 
1 noſe may very well be maintain d without any Hereditary Property in Lands, as 


_ you have granted? And it were much better, in my mind, to forego theſe out- 


4 ward things, than reſiſt the Civil Government, which is the O-dmance of God, as 
vou your felf acknowledge. wh en oo no no, 
<2. * . Tokitk the beſt way to. end this Controverſy, will be, tO deſire you to give 4 


„ 


1 ment to be an Authority confe erred by God on one or more Per ſous, to make Laws for the 


| that Commonwealth, ſball enJoy.: : ooo Go oo 0 oo ne 1 8. 
E Sir, tho' your Definition be ſome what lame, yet I am pretty well contented 
with it, only I will ſhew. you by and by wherein it is deficient. The firſt, and 
therefore chiefeſt Branch or Office of Civil Magiſtrates, is, to make Laws for the 
Benefit and Protection of the, Subjects; Is it then a Branch of this Power, to ſend 
Soldiers or Dragoons to take away their Liberties, Lives or Eſtates? This ſure 
s directly contrary to their Duty, and that Truſt which God hath. conferred upon 
= them. Let us go on to the next Branch, the Infliction of Puniſhments for the 
Trandgreſſion of ſuch Laws: Is this a Part of Civil, Government, not only to 
ſend their Soldiers and Officers to take away their Subjects Lives and Eſtates, but 
aſo to let the moſt capital Offenders or Robbers paſs unpuniſh'd,, when they have 
done? If you maintain theſe. to be the Prerogatives of Civil Government, or 
chat to be Civil Government where theſe things are commonly practiſed, you may, 
even with Mr. Hobbs, ſet the great Leviathan free from all Obligation to his Sub- 
© jects, any further than he ſhall think fit for his own Intereſt, and make them al- 
ways in a State of Nature, that is, (as he ſuppoſes) of War with them; and then 
pray tell me, whether ſuch a State can bę the Ordinance of God, or not? But 
to come to the laſt Branch of your Definition (and in which alone I think it defi- 


cCient) the appointing what Share of Property each Perſon in that Commonwealth 
mall enjoy: Tho' I grant it may be the Prerogative of Civil Governments to ap- 
ww; point this ar firſt, yet are they likewiſe: obliged to maintain this Property, when 
ic is once inſtituted; and the People have as much Right to it as any King can 
have to his Crown, viz. the Civil Law, of that Country, or Conſent of the whole 
Nation: And therefore if, according to King James the Firſt's Rule, a King of a 
ſettled (or limited) Kingdom will-break all the Laws thereof, and degenerate into a Tyrant, 
; unleſs ſuch Tyrant be the Ordinance of Gid, he may certainly be ſo far oppoſed : 
For what can Pirates or Robbers do more than his Officers and Guards by his 
Commiſſion? The former can but murder Men, raviſh their Wives, burn their 


mM ſince I am fi re God hath given the one ho more Authority to do it than the other. 
ww | If then this unlimited Power be neither conferred. by God nor Man upon the 


* ut ro anſwer your Query, whether J think a Civil Government may not be 
E bee there no ſettled Property in Eftates, and whether the Eaſtern Monar- 
1 5a 0 not Civil Governments ? To this I anſwer, that I have Ariſtotle on my 
= . ho not without Reaſon affirms, that the Government of one Man, where 
a <7 is no Civil Property, and where all Men are Slaves, is not Civil Government, 


but 


- 


BISILIOTHECA POHT ICA 


but that of a Maſter of a great Family over his Slaves: And tho” I grant, thy 
they may have ſome ſhew of Civil Government among them, As in a Plantation 
where one of the Slaves may complain to the Maſter againſt another, for any In. 

jury or Wrong done him; yet is not this Property Civil Govertiment,' any mop 
than that of the Maſter of a ſeparate Family, wid looks upon himſelf as abſo. 
lute Lord over all his Slaves, allowed him by God,” only for his Benefit and Gra 
deur, and not he inſtituted (as all Civil Powers ate) for the Good and Preſery 
ZZ %% ĩ%¶—3mn—2àꝙ . ́ ]U“RC COIL? Rn 
M. But methinks you ſeem herein to condemn the Government of God's on 
People the Jews, which no doubt was an Abſolute Monarchy, and that reſtrained by 
no Laws, except what God had expreſſy preſcribedthem: And yet you ſee, ng 
withſtanding Samuel told them, that their Kings ſhould"take away their Fields aj 
their Vineyards, and give them to his Servants, and take their Sons and Daughter 
to be his Servants or Slaves; yet God leaves them no Power to reſiſt thein for þ 
x Sam. 8. 18. doing; but all the Remedy left them is, that they ſhould cry om in that Day, | 

cauſe of the King which they had choſen, and the Lord would not heur them; that is, then 

was no Remedy left them but Patience. oO . 

F. I have already given you my Senſe of that Place, and I ſhall ſpeak more pi 
ticularly to it, when you ſhall come to thoſe Texts of Scripture, that you kd 
you would produce for Abſolute Subjection and Non-refſtante - And therefore at dre⸗ 
ſent I ſhall only here ſhew you what the Earl of Clarendon, in the above mention ü 
Survey of the Leviathan, cap. 1 9. hath very e well as honeſtly ſaid co: 

Pag. 74. 77. cerning this Text. They who will deduce the Extent of the abſolute and il- 
« mited Power of Kings from that Declaration by Sanmel, which indeed ſeemstg | 
ce leave neither Property nor Liberty to their Subjects, and could be only intended 

ce by Samuel to terrify them from that mutinous and ſeditious Clamour ; 28 it 

| * hath no Foundation from any other Part of Seripture, nor was ever pra&iſed 
« exerciſed by any good King, who ſucceeded over them, and was bleſſed a 

ce approved by God; ſo when thoſe State Empiricks (of what Degree or Quali 

cc ſoever) will take upon them to preſcribe a new Diet and Exerciſe to Soverin 

“ Princes, and invite them to aſſume new Powers and Prerogatives over the Fo 

ce ple, by the Precepts, Warrants, and Preſcriptions of the Scriptures; they 

* ſhould not preſume to make the Sacred Writ ſubje& to their own private Fancies. 

So likewiſe in a Leaf or two before he ſpeaks much to the ſame purpoſe : © That 

Pag. 74 © what Samuel had ſaid was rather to terrify them from purſuing their fooliſhDe- 

© mands, than to conſtitute ſuch a Prerogative as the Kings ſhould uſe, whom 

* God would appoint to go in and out before them; which methinks is very ma- 

ce nifeſt, in that the worſt Kings that ever reigned over them never challenged « 

« aſſumed thoſe Prerogatives : Nor did the People conceive themſelves liable u 

< thoſe Impoſitions, as appears by the Application they made to'Rehoboam, upil 

© the Death of SoJomor, that he would abate ſome of that Rigor his Father hal 

ce exerciſed towards them; the rough Rejection of which Requeſt, contrary to 

ce the Advice of his wiſeſt Counſellors, | coſt him tlie greater Part of his Don 

« nions : And when Rehoboam would by Arms have reduc'd them to Obedience, 

« God would not ſuffer him, becauſe he had been in the fault himſelf? From 

whence you may conclude, that this Great Man did not think a Reftance nuliu- 
ful, in caſe of general and intolerable Oppreſſions ny 
M. I ſhall give you my Opinion farther of what you have now ſaid, when you 

have told me more plainly in what Caſes you allow Refſtance of the Supreme Puter 

and in what not. For till you have been more clear in this matter, I cannot tel 

what Judgment to make of your Tenets. „ . 4 

F. I thank you for putting me upon ſo fair a Method: And therefore that jo! 

may not miſtake me, and ſuppoſe that I would go about to allow Subjects to tiff, 

and take up Arms againſt the Supreme Power, upon any leſs Occaſion than 4 

_ abſolute Neceſſity, and apparent Danger of being deſtroyed, and ruined in the! 

Lives, Liberties, and Eſtates : Firſt therefore, conſidering that the Corruption o 
Humane Nature is ſuch, that no fort of Government whatſoever can continue 
long, without ſome Inconveniences and Miſchiefs to particular Men; nor that) 
Man, either Prince or Subject, was ever Maſter of ſuch perfect Wiſdom and Good 
neſs, as always to perform his Duty ſo exactly, as never to offend : 1 do in th. 
firſt place grant, that it would be both andutiful, as well as unjuſt, for Subject io 
rebel againſt their Prince for his perſonal Failings or Vices: Undtiful, . — k 
| rincs 
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Dialogue the Third. 


Prince may 


Governor, in reſpect of the Publick; and alſo anjuſt, ſince neither do we our- 


ly perform our Duties towards the Supreme Powers (or to one ano- 
— 3 0 : And therefore it is highly reaſonable for Subjects to en- 
dure, and paſs by the perſonal Fuults or Failings of Princes, in conſideration of 
that Protection and Security in their Eives and F. ortunes, which they do enjoy 
under them; ſince it hath been found by Experience with how great a Slaughter 
of People, and how great a Confuſion, and Danger of the whole Common- 
| wealth; evil Princes have been reſiſted, or turn d out of a their Thrones. And 
therefore, Igrant the private Injuries of Princes are to be paſs d over, in conſideration 
of that great Charge they undergo; and for thoſe greater Benefits we receive from 
their Government; but chiefly for the publick Peace of the Commonwealth, or 
Civil Society. And therefore, I own it is very well ſaid by that Maſter in 
= Politicks, Tacitus, That the il. Humours, or Diſpofitions of "Kings are ro be born withal, 
and that often Mutations of Governments are of dangerous Con Jequence. And he wi ay 
introduces Ceriales ſpeaking to this purpoſe to the Rebellious Treveri : That 
they ought to bear with the Luxury and Avarice of Rulers, as they do with immo- 
SE Jerate Showers, and other unnatural Evils; ſince there will be Vices whilſt there are 
BE Mer, yet neither are theſe continual, but are 0 ten recompenced by the Liter vention of 
But I will now particularize thoſe Caſes wherein I do abſolutely diſallow, and 
diſclaim all Refiſtance in Subjects againſt the Supreme Powers. EO 
1. I deny all Reſiſtance to Subjects againſt their Princes, or Supreme Magi- 
ſtrates, in all ſuch Actions, or Prerogatives, which are abſolutely neceſſary to 


People ; as alſo againſt thoſe who are commiſſion'd by them for the Execution of 
ſuch Powers. es a 1 95 

2. I condemn all Rebellion againſt Princes, or States, meerly on the Score of 
Religion, or becauſe they are not of the Religion of their People, or Subjects, 
if there be no poſitive Law extant, diſabling or forbidding Princes, or other Ma- 
gieſttrates of different Religions than that of their People, from being admitted to 
the Throne, or Government. | „„ 
3. 1 look upon it as Rebellion in the People, tumultnouſly to riſe up in Arms 
to alter, or reform the Religion of the Nation, or Kingdom, already eſtabliſned 
by Law, without the Conſent of the Legiſlators. | 

4- I diſclaim all Reſiſtance, or Self- defence in Subjects, upon the account that 
the free, or publick Exerciſe of that Religion they profeſs, is not allowed them 


preme Powers do not forbid, or hinder the People profeſſing ſuch a different Re- 
ligion, to ſell, or tranſport their Eſtates, and Perſons into any other Country 
were they pleaſe = 25 4 Tu ! 2264 
1 5: deny Reſiſtance to Subjects againſt their Princes or Governors upon pre- 
cdence of any perſonal Vices; as becauſe they are wicked, atheiſtical, cruel, luſt- 

= ful, or debauched, provided they generally protect their Subjects in their Lives, 
Libere z ] CH or ST. e 

6. I deny this Right of Reſiſtance to any particular Perſon leſs than the whole 
Body, or major part of the People; or at leaſt ſuch a conſiderable Portion of 
a Nation, as are able, when aſſaulted or oppreſſed in their Lives, Liberties or 
3 to conſtitute a diſtinct, and entire Kingdom or Commonwealth of them- 
elves. 


a 


nate, murder or impriſon their Monarch, or other Supreme Governor, ſince no 
private Perſon whatever ought to lay violent Hands upon his Prince, whoſe 


Character of a Prince, and actually make War upon his People. But if in this 
Caſe he happen to be reſiſted, and periſh in the Attempt, he falls not as a Prince, 
but as a common Enemy, by breaking the Original Compact with his People, 
and entring into a State of War againſt them : As a Father who unjuſtly makes 
War upon his Children, may be, (as I have already proved at our firſt Confe- 
rence) reſiſted by them in the State of Nature. SS „ 


But 


be oftentimes an ill Man in his private Capacity, and yet a good 


tze Excrciſc of their Supreme Power, viz. of protecting and defending their 


by the Legiſlative Power of the Kingdom, or Nation, provided that ſuch Su- 


7. J look upon it as wicked, and rebellious for any private Subjects to aſſaſſi- 


Perſon ought to be ſacred, and in no wiſe to be violated, unleſs he put off the 
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But as for all other Grievances, or Oppreſſions, if they are of that Natug 
as may ruin the waole Commonwealth, yet not ſuddenly, but after ſome time, aud 
often repeated, I cannot allow ſuch Gr ievances, or Oppreſſions, as a ſufficiey 
Cauſe of Reſiſtance: For as on the one hand, there is no Inconvenience ſo {maj 
but in proceſs of Time it may turn to the Ruin of the Commonwealth, if it be 
often repeated, and exceſſively multiplied; ſo on the other ſide, length of Tine 
produces ſo great Changes, that the Nature of theſe Encroachments or Injuria 
are not ſufficient to juſtifie Ræeſſtance, and the Breach of that Peace and. Unty 
in a Commonwealth, which muſt neceſlarily follow by entering into a State g 
War. | ns, gs | „ 

To conclude: I do not in any caſe whatever allow of Reſſſtance, but only i 
theſe three neceſſary ones: When the Lives, Liberties, or Eſtates of the who 
People, or the greateſt part of them, are either actually invaded, or elſe take 
away; and when they are reduced into ſo bad a Condition, that a State of Mu 
is to be preferred before ſuch a Peace; and laſtly, when the end of Civil G 
vernment, being no longer to be obtained by it, the Commonwealth may he 
look'd upon as diflolved. | 


M. Though you have been pretty long in treating of this Matter, yet I di 
not think it tedious; ſince I confeſs you have given me honeſtly enough (ul 
ſo far I agree with you) all thoſe Caſes wherein you ſay it is unlawful for Sub 
je&s to take up Arms, or reſiſt the Supreme Powers: But I-wonder you hay 
not added one Caſe more, which divers Authors, that are high enough again 
Non-refiſtauce in other things, do yet allow to be a, ſufficient Cauſe of taking q 
Arms, and reſiſting their Prince: And that is, when he actually hath, or gow) 
about to alienate, or make over his Dominion and Subjects to ſome foreign Prince 


% Or State. 


F. I am not ignorant of what you ſay, but I thought it not worth ſpeaking 6, 
becauſe in abſolute Monarchies (which we are now treating of) if ſuch Kii 
doms are Patrimonial, and that the Monarch hath ſuch an abſolute Domitin 
over his Subjects, as neither to let them enjoy any Liberty in their Perſons, nr 


Properties in their Eſtates, but at his Pleaſure, I cannot ſee any Reaſon why ſcl 


a Prince may not alienate his Dominion over ſuch a Kingdom and People, s 
well as any private Man may his Property in his Eſtate : Nor have the People 
any cauſe to be concerned at it, ſince they can then likewiſe be but Slaves, ad 
enjoy nothing but at their Prince's Pleaſure, as they did before; ſo that whe 
ther he, or a Stranger govern them, it is all one as to their Circumſtances. But 
yet under ſuch Governments as are not abſolute, where the People enjoy . their 
perſonal Liberties and Properties in their Eſtates, the Caſe may be much other- 
wile ; ſince they may not be ſare, that the foreign Prince, to whom their om 
Monarch, or other Supreme Powers, hath aſſigned them, will maintain thei 
Liberties and Properties as the former did. And therefore not being Slaves be 
fore, they cannot be alienated without their own Conſents, and conſequent 
they may take up Arms, and defend themſclves if they are able; unleſs th 
Prince or State, to whom they are ſo alienated, will give them the like Aſſuraue 
to preſerve their Lives, Liberties and Properties, as their former Governors dil 
And therefore I do conceive the People of the Iſlands of Cyprus and Candy migit 
very well have refuſed to become Subjects to the Grand Seignior, in cafe the Yew 
tiaus ſhould have ſold or alien'd their Dominion over them, before he had ach- 
ally conquer d them. But in limited, or Hereditary Kingdoms, which are 
by their Fundamental Conſtitution, I ſuppoſe, the Prince cannot, upon any ac 
count whatſoever, make over his Dominions to a foreign Prince without the Cor 
ſent of his People, and next Heir. And therefore (granting the Story to be tre), 
I doubt not but the People of this Kingdom might very well have oppoſed 
King John, it he had gone about to have ſubjected it to the Dominion of tie 
Emperor of Morocco, upon Condition that he would aſſiſt him with an Army ot 

Moors to ſubdue his Barons, and Nebility, then in Arms againſt him. 5 
M. I conteſs it is not worth while to diſpute about that which ſo ſeldom hap- 
pens, and is indeed almoſt impoſſible to be put in practice; and therefore I fhal 
not much oppoſe you in what you have ſaid upon this Caſe; yet, that I may 
be as good as my Word, and give you my Judgment concerning what you hate 
lately ſaid, I mult freely tell you, that as it may happen, that a Prince or State 
may ſometimes abuſe their Power, ſo as to take away the Liberties and Eva 
0 


0 ö RE... , 
Dialogue the Third. 

Tn of all their Subjects, as you have ſet forth, (and which I confeſs is Hoy? great 
1 Miſchief ) yet upon ſecond Thoughts, I think it were much better t at this In- 
> cence ſhould be ſuffered, rather than the worſe Miſchief; of leaving Sub- 
. 0 be the ſole Judges, when their Liberties and Eſtates axe invaded, or like 
- . 5 5 taken away; nay, every private Subject would be firſt Judge of it, or elſe 

the whole People could never come to paſs their Judgment upon it, which woul 
W jcave too great a Latitude for turbulent and rebellious Spirits to make Diſtur- 
bances in Kingdoms and Commonwealths ; eſpecially, if there be any {mall 
Ws Grievances on the Subjects; eſpecially too, if they touch at thoſe r ax 
account their Hereditary Liberties and Properties. Theſe, (though never ſo 
= fall) if the People arc ſuffered to be their, own Judges, (as you make them to 
ve in their own Caſe) will ſoon be aggravated, and blown up to intolerable Op- 
preſſions of, and Invaſions upon their Liberties and Properties, when indeed they are 
not. This is a pernicious Doctrine; for it will be a perpetual Cauſe of Quarrels, 
=” Givit Wars, and Rebellions, which would turn all Commonwealths, tho! never 
ſo well conſtituted, into Anarchy and Confuſion. 80 that as you have ſtated 
this Queſtion, you have broached a Principle highly deſtructive to all Civil Go- 
vernment: For if all, or any of the People, may reſiſt or rebel (call it what you 
pleaſe) whenever they think themſelves oppreſſed in their Liberties and Eſtates, 
this is for them only to be obedient, when they think themſelves well governed; 
but ſtubborn and rebellious, when they believe they are not; which would be 
7 to make all Government precarious and conditional, and the People not only 
WE Parties, but Judges, and Executioners too in their own Caſe, how far theſe 
Conditions are obſerved on the Governor's part; and then the Regularity or 
E Irregularity of the Adminiſtration will no longer be the Queſtion, but the Vali- 
dity of the Power to command. And there wants no more to diſſolve ſuch a 
RX Government, than for Dick, or Tom, and every Raſcal of the Mobile to ſay, This 
or That is deſtructive to the People's Liberties and Properties, and therefore an 
inſupportable Grievance and Oppreſſion. And if you will once allow any num- 
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of the Government, not to be for their Good, and that they may likewiſe reſiſt 
and right themſelves by Arms, whenever they thus fancy, they will quickly come 
= to ſay, that the Government it ſelf is not for their Good neither. And upon this 
ground all the Rebellion, raiſed by an incenſed, and miſtaken Multitude againſt 
the Government in all Ages, may eaſily be juſtified ; and Wat. Tyler, and Maj- 
Fanello ſhall be ſo far from being Rebels, that they may paſs in future Ages for 
Heroes, and noble Aflertors of the People's Liberties. And I: hope you will be- 
lieve, Ido not ſpeak this out of any Liking or Approbation of Tyranny ; or that 
I deſire that Princes ſhould ſtretch their Power to the utmoſt, to invade their Sub- 
jects Liberties or Eſtates ; but only to let you ſee, how far your Principles may 
ſerve the Pretences of wicked Men to ſet whole Kingdoms together by the Ears 
whenever they find the People fo far diſcontented with the Government, as to bes 
lieve their malicious and wicked Inſinuations: Of all which thoſe long and cruel 
Civil Wars, and Rebellions, which for ſeveral Years tormented, and almoſt ruined 
theſe three Kingdoms, are too late, and ſad Examples. Gals 
F. I confeſs, Sir, you have made à very pathetick Speech, and exerted, I ſup- 
poſe, the utmoſt Strength of your Reaſon and Eloquence on this Subject ; for you 


rr 
3 n 


their Liberties and Properties are invaded) to ſeem very dreadful. But after all, it 1s 
no more than what you have urged in great part already : And the main Strength 
of your Argument lies here, that if the People ſhould take upon them but once 
to judge when they were notoriouſly injured or oppreſs'd, and thereupon take 


and Practice, when they had no occaſion for it at all, or at leaſt not ſufficient to 
mou any open Inſult. But to ſhew you that there is no need of ſuch an infallible 
Juc 86, as you ſuppoſe, to be neceſſary in a Commonwealth, any more than there 
5 — e Church; pray tell me, Sir, would it not have been very convenient, if 

riſt had appointed an infallible Fudge (be it the Pope, or General Council, or both 


together) to decide all Controverſies i igl 
People ought to ſubmit ? erſies in Religion, and to whole Judgment all 


have made the Conſequences of this Principle, wiz. (That the People may judge when 


Arms to right themſelves ;they would ſoon make bold to put this Power into Uſe 
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ber of the People, though never ſo many, to judge this, or that Law, or Order 
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wiſe, if, to avoid Civil Wars, and Rebellions, we ſhould ſet up the Supreme Mag: 


' Means are neceſlary for the People's Quiet and Preſervation ; ſince I have alreadj 


A. I cannot deny, but it would have been a very ready way to end a 
Diſputes about Religion; but ſince God hath not thought fit to appoint auy 
ſuch Judge, it were very great Preſumption in us to ſet up one to pleaſe gy 
Humour, ſince ſuch a one could have 'n6 Infallibility, unleſs it were given hin 
from .... 79996 194171972 , LEW 4, 0-00 i 

E You judge very well; and doth it not therefore follow, that ſince there j 
no ſuch infallible Judge, all Men ought to judge for themſelves of the Truth q 
their Religion ; and alſo in the Chriſtian Religion, what Doctrines are agreeab|; 
to the Word of God, and what not? And yet you ſee that from the ill uſe 9 
this Liberty have ſprung all the different Sects and Hereſies in the World. Dor 
it therefore follow, that Men muſt not make uſe of this Liberty, becauſe 
may abuſe it? So likewiſe, muſt Subjects judge in no caſe whatſoever, when th; 
Supreme Power tyrannizes ovet them beyond what they are able to bear? Au 
mult they never reſiſt, or endeavour to caft off this infupportable Yoke, becauſe 
they may happen one time or other to be wanton, and believe themſelves. op 
pre d when indeat they and not? 2 nA | 213i 5 ay 

M. I grant your Parallel would have ſomewhat in it, were the Conſequence 
of every Man's judging for himſelf in Matters of Religion as fatal to the Peace 
and Happineſs of Mankind, as your Doctrine of the Subjects judging when i 
is fit for them to reſiſt the Supreme Powers: For I do not at all debar then 
from the Right of judging when they are oppreſs'd, or ill uſed by them, fit 
that may very well conſiſt with the Publick Peace; but I utterly diſallow al 
manner of Reſiſtance by Force, becauſe it tends, not only to diſſolve all Civil G4 
vernment, but to diſturb the common Peace and Safety of Mankind. _ 

F. Notwithſtanding your Diſtinction, the Parallel will hold in both Caſs; 
for are not Differences in Religion as fatal to the Peace and Unity of the Church, 
as the Subjects judging when they are oppreſs d, and thereupon taking up defer 
five Arms, can be to that of a Civil State? And do not more Wars, and Quar 
rels ariſe about Mens Differences in Religion, than from any other Cauſe jou 
can name? So that if the Peace of the Church were a ſufficient Cauſe for up 
poſing a certain, or infallible Judge in Religion, there would be the ſame Rer 
ſon to ſuppoſe it in Civil Matters too. And therefore your Argument from the 
abuſe of this Liberty of the Subjects judging when they may reſiſt, is of 10 
more force in one Caſe than the other: For I grant it may fo happen in a Civil 
State, as well as in an Eccleſiaſtical, that the Subjects may riſe up, and relik 
their Civil, as well as Spiritual Governors, without any juſt Cauſe ; doth it 
therefore follow, that God hath wholly delivered up Mankind to the dominee 
ring Humours of Men in Power, let them abuſe it never ſo groſſy? And there 

fore we mult not be wiſer than God Almighty himſelf. And when he hath 1 
appointed any certain, and infallible Judges, either in Civil or Spiritual Matter 
without any Contradiction, or Reſiſtance, we ought not to ſuppoſe a Neceſlity 
of ſuch Judges, meerly becauſe of ſome Inconveniences, which may perhaps oft 
happen from the abuſe of that Chriſtian Liberty he hath given us. For then, I doubt 
you will find the Remedy would be much worſe than the Diſeaſe ; as if, to avud 
Hereſies, we ſhould ſet up the Pope for an infallible Judge. So would it be lie- 


ſtrate (as Mr. Hobbs hath done) for a certain and irreſiſtible Judge of whatſoeter 


proved, that an inſupportable Tyranny is not Civil Government; and that the 
Supreme Powers can no more alter the Nature of Things, but their own Laws 
or Edicts, than they can ordain Poiſon to be uſed, inſtead of wholeſome Food, 
by the People. r "I | 

M. I confeſs what you have now ſaid carries ſome weight with it; and my 
own carnal Reaſon doth very much incline me to your Opinion, were it not for 
two things; the one (as I ſaid) is the horrid Rebellions that have, and ma) 
again ariſe in theſe Kingdoms from this Principle; which hath made God ſo 
ſtrictly forbid al Refiſtance of the: higher Powers, upon any account whatſoever: 
And therefore you are much miſtaken when you aflert, that Reſſtance, though 
for Selj-defence, is one of the Liberties that God hath left us; ſince certainly he 
would never ſo ſeverely have forbidden it, but that he not only knew ho 
prone Men's corrupt Natures were to Rebellion, but alſo foreſav the fatal Cor 
ſequence of it. | | | = 


- 


Dialogue the Third. . 


FE If God's Commands in $cripture” be the greateſt Argument you hare 
= againſt all Reſiſtance whatever, I doubt not but to ſhew yo (when we come to 
1 it) that you, 25 well as others, are miſtaken in that ſtrict Interpretation of thoſe 


Places of Scripture. And as for the evil Conſequences you ſuppoſe may follow 


1 from this Doctrine, I doubt not likewiſe but to convince you, that much worſe 
Vill follow from the irreſiſtible Tyranny of the Supreme Powers, than ever have 
bnappened from the drendfuliſt Rebellions. And therefore, I defire on to take No- 
| rice, that what I have now (aid is not out of any, deſign to juſtifie ſo horrid a 
| Crime as I grant Rebe/jon to be, or to incite Subjects to be guilty of it; but only 
to hinder Civil Government from being deſtroyed, and Mankind from being 
| A gl: ual | Wn 
4 1 Per have firſt aſſerted, that no Reſiſtance whatever is to be made in abſolute 
© Governments, but in thoſe Caſes'in which the main Ends of Civil Government 
care viſibly deſtroyed, or ſo near it, that there is no other means left but Reſiſ- 
= rance to prevent it- And then, when things are once brought to this paſs, it is 

dot the People that make this War, but the Govemors, who by their Tyranny 

aaye · brought the Commonwealth into this Anarchy and Confuſion you ſo much 
E dread ; ſo that it is not the People, but they that are the Aggreflors 
And as for the ill uſe that may be made of this Doctrine, to ſtir up the 
people to Rebellion, when they have no juſt, or ſufficient Provocation to reſiſt : 
This will not prove of that dangerous Conſequence you imagine, if you will 
but conſider, that I do not allow this Reſiſtance in any Caſe, but when the Vio- 


BR 1cncc, or Oppreſſion of the Governors is ſo evident, and inſupportable to all the 
people that groan under it, that no indifferent Man in his Senſes will be able to 
RE deny it; for as long as it remains diſputable, whether or no the People are ſuffi- 
EB cicnily oppreſs'd in their Liberties or Eſtates, the Truſt repoſed in the Supreme 
Magiſtrates makes them the ſole Judges of the Neceſſity of ſuch exorbitant Actions, 
as being intruſted by the People as Men ſuppoſed to be both wiſe and good, and 


PRE themſclves ignorant in divers Caſes of the true means of their own Preſervation ; 
and the Supreme Powers remain the ſole Judges, I ſay, as long as the Caſe is 
doubtful or uncertain. TU Fo 3 

1 But ſince you have already acknowledged, that the People might judge (if 
ſiuch a Caſe ſhould happen) whether the Prince, or other Supreme Magilirare, 
makes actual War upon them, I would very fain know why the People cannot 
as plainly diſtinguiſh when he ſends his Guards, or Dragoons, to take away their 
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and rhe Tyranny'fo evident, general, and inſupportable, that it is paſt all Queſ- 
tion, I grant that the People ought to have Patience, and rather ſuffer many 
Oppreſſions and Hardſhips, than put themſelves into 'a State of War. So that 
1 cthmk it is morally impolſeble, that the People can be miſtaken' in ſo evident 
a Caſe. Nor I believe can you ſearce ſhew me one Example, either out of an- 
tient or modern Hiſtory, of any whole Nation or People, or the major part of 
them, that did ever riſe in Arms to calt' off either a Foreign or Domeſtick Yoke, 
== hich preſſed too hard upon them, but when they had the moſt unavoidable 
andi jaſteſt Cauſes fo to do. And T believe I can ſbew you ten Examples out 
of Hiſtories, (if the Queſtion were to bè decided by them) for one you can 
ſhew me to the contrary. Tis true, ſome private Men may ſometimes make 
Diſturbances, or Rebellions, but tis commonly to their own-juſt Ruin and Per- 
dition: For till the Miſchief be grown general, and the Violence of the Rulers 
become evident, and their Attempts to deſtroy, or make Slaves of them, are 
moſt ſenſible to all, or the greateſt part of the People, they are commonly more 
a great deal diſpoſed to ſuffer, than to right themſelves by Refſtance, well 
knowing the Miſchiefs of War, and how- deſtructive it will prove, not only to 
their Lives, but to the Welfare of their Families and Poſterities, as well as 
Private Concerns. So that the Example of ſome particular Injuſtice, Oppreſſion, 
nay, abſolute Ruin of here and there an unfortunate Perſon, moves them not. 
But if once they find their Lives, 'Liberties and Eſtates, univerſally aſſaulted, and 
about to be taken away, who is to be blamed for it; the Magiſtrate, or the 
People? For the former might have avoided it, if they had pleaſed, either by 
dor urging them to that Extremity at all, or at leaſt redreſſing thoſe Grievances 
and Oppreſſions before they became fo general, and inſupportable, as not to be 
any longer endured. "OE | 
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[Lives and Liberties, or to turn them out of their Eſtates: And 'till this be done, 


131 


| 


BiL10THECA, Powarica. 


So that, though I grant, the Ambition, or e fi pate Men hy 
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But this I am vu of. whoever 2 ine, or 905700 goes 1 xt fo 


to invade the Rights of either Prince, or People, and lays a Foundation for one: 


turning the Original Conſtitution and Frame of any Civil Government, he ; 
guilty of the greateſt Crime I think a Man is capable of, being to anſwer u M 
all thoſe Miſchiefs, Bloodſhed, Rapine, and Deſolations which the breakin 
to pieces of Governments - does bring on a Country. And lie who doth i 
is juſtly to be eſteemed a common Enemy, 505 is to be treated acc 
ingly. 

But as for chi Inſtances. you give af 2 Fi gh ad Maſſianell, I graut in 
deed it may fo happen, that a great part of the common People, or Rab 
may ſometimes upon ſudden, or falſe Apprehenſions, occaſioned by ſome eil 
Grievances or Oppreſſions, ſuch as are great Taxes, or Gabels impoſed by tie 


State, take up Arms, and rebel againſt the Supreme Powers: Yer theſe Exam 


ples do not reach the Queſtion in hand; theſe, Inſurrections or Rebell ions you 
mention, being of a much leſs number than the whole People, or the major par 
of them; and in; which I-ſtill include the Nobility and Gentry, and other Lan 
holders, as the moſt conſiderable part. ' And ſo thoſe Inſurrections were in no wil 
juſtifiable, eſpecially in ſuch a Government as ours, where no Man can be tax 
but by his own Conſent, included in his, Repreſentatives ; whereas all theſe Re 
bellions were chiefly (if not altogether) made by the: meaner ſort, or Scum df 
the People, of one, or a few Countries, whom I;can never allow to make Di: 
turbances ; ſince they, having very little to loſe, ought, in all Civil Governments 


| whatſocver, to be directed and governed by thoſe, in whom the Ballance df 


the Government. in Lands, and other Riches, doth. reſide, and on whom they 
chiefly depend for their Protection and Subſiſtence; and conſequently ought 9 


make no Alterations in the State without their Conſent and Approbation. 


But as for your other Inſtance, of the Wars raiſed in theſe three Kingdoms 
againſt King Charles the Firſt; upon the Pretence of our Religion, Tie and 
Properties being invaded, it is not proper to be treated of in this place; fince 
we are now diſcourſing of the Power pf, Princes, and the Right of Subjects pu- 


der abſolute, and not limited Monarchies: And J grant, that ſome Reſiſlance 


may be Rebellion under abſolute Moparchies, which. would not be. ſo unde 
limited ones; yet I do ſtill ſuppoſe that. it may pe lawful under ſuch 0 


Monarchy for the People to take up, Arms, and make Reſiſtance in defence d 
of thoſe juſt Liberties and Privileges avhich, they lawfully enjoy, either by the 


Original Conſtitution of the Government or by Acts of Grace, or Conceſſon 
of the Prince: But this requires a more large and accurate Diſcourſe, Which at 
another time I am ready to give yu. Therefgrg, granting at preſent, tit 


thoſe Wars were downright Rebellion againſt the King; ; and alſo that they wer 


made under Pretence of the Principle I now aſſert, yet doth it not at all or 
throw the Juſtice of that Cauſe: which pow maintain ; ſince (as 1 have alread) 
more than once intimated) the abuſe that may be ſometimes made of a natural 
Right by ſome wicked, factious or hypocritical Men, ought not in the leaſt to 
ka, 3: the Exerciſe of that Right to all the reſt of Mankind, who mi may li 


under a real Neceſſity of making uſe. ob it: © 


To conclude +: If the People may neyer be PMN to judge when their l Liber 
ties and Properries are actually invaded, becauſe they may happen one time or 
other to be miſtaken, and ſo enter into à State of War, without Cauſe, to rhe 


' Deſtruction of Mankind, this Argument, would ſerve as well. againſt all 1 1 


and Commonwealths; who, being in the State. of Nature with each other, 


ſhould neyer make War for any Cauſe or Provocation, how great doever; ; becauic 


being Judges and Executioners too in their own Caſe,: they may, more cal hap 
pen to be miſtaken. I ſuppoſe you yourſelf will grant, that one, or 4 


Men are more apt to be in an Error, than a Hundred thonſand. Ard, Thar 
| alrea 


] \ 
ved; that where: the People have never wholly given uf 22 Liber- 
ies and Properties unto the abſolute Wil of the Saen N y * rpm as 
0 chat, ſtill in a State of Nature, and do reſerve to them HEAP 1 8 t of 85 
ing when they are violently. and inſupportably inyaded and con 1 — 
indicating themſelves from that Oppreſſion. And therefore, gran — * 75 
vou have ſaid to be true, that the People may ſometimes happen to àbuſe tl 1 
natural Right of jndging, and reſiſting, by exerting it, when there is no rea 
and abſolute Neceſſity: So on the other ſide, if they are wholly debarred from 
., becauſe they may happen ſometimes. to abuſe it, the freeſt People in the 
© Wor! d, UK. (our ſelves, for Example) | may eaſily be reduced into a Condition 
of abſolute Slavery and Beggary, and: that without all Remedy by any humane 


© Means that I can think of; and which is the worſt Miſchief of theſe two, I leave 


Lena oor ſelf. or any indifferent Man to judge. CEN 
WET © 3 1f you will have ag Opinion in rhis point, 1 mult freely tell you, thax 
WT; is a hard Matter to find out a Miſchief fo deſtructive to the People, and 
WT which they ſhould exchange for this miſcrable State of War, which you ſuppoſe 
may prove ſo beneficial to them; and yet I. doubt, if it be thoroughly looked in- 
to, not only the Doctrine irſelf, but alſo the laſting Wars and Miſeries it may pro- 
E duce, would ſufficiently prove the contrary ; ſince the cruelleſt Tyranny, Slavery, 
and Loſs of Eſtates, or any thing elſe almoſt, may be better born with in Peace 
and Unity, than a Civil War with the greateſt Liberty and Plenty ; ſeeing all 
ach Comforts would quickly be devoured, like Pharaoh's fat Kine, by ſuch a 
cCeruel Monſter feeding in their Bowels. And therefore, ſince Civil War 1s one of 
the greateſt Calamities and Puniſiments that God uſes to ſend upon a Na- 
tion, it ſeems evident to me, that the Welfare of any State, or People requires 
RE them to be obedient unto the Supreme Powers, though they be never ſo great 
Oppredors, or eruel Tyrants.::. For when once they enter into this diſmal State 
ot War, who can tell whether it will have an end, without almoſt the total De- 
tract ion of the Nation, or at leaſt by bringing them into a far worſe Condition 
of Slavery and Suffering, than they were before; ſince the State of Princes, or 
other Supreme Powers, can never be ſo mean and inconſiderable in the World, as 
not to find, when like to be oppreſs'd by ſuch Inſurrections and Rebellions of 
their Subjects, ſufficient Aſſiſtance from neighbouring Princes, or States; who, 
making the Cauſe of ſuch a Prince their own, will be ſure to aſſiſt him to the 
utmoſt of their Power; it being found true by Expèxience, as Tully long ago ob- 
ſerved, That the afflicted State of Kings does cally. draw the Help and Pity 
=_—= © of many others, eſpecially of thoſe, who: are either Kings themſelves, or do 
«live in a Kingdom, the Regal Name being by them eſteemed to be great and 
0 ſacred. And farther, how ready a way it is to ſubvert the State of any 
ſuch diſtracted KIngdom, and to bring: it under the Subjection of Foreigners, 
we'need not ſeekiua plainer roof, than by an Example no farther off than 
Telund; where Dermot, King of Leinſter, being forced by his rebellious Subjects 
to erave the Aid of King Hey the Second for his Reſtoration to his Kingdom, 
his Aſſiſtance to recover his Right produced that effect which we now ſee, wiz. 
That the Liiſt loſt their Dominion, and became ſubject to the Crown of Eng- 
land even to this a/ 9947 1h cd Yi TR it Carts I 
Aid ſuppoſing, that the Subjects might likewiſe be aſſiſted by ſome foreign 
Prince, who would undertake, their Deliverance, they would not be in a much 
berter Condition; fince, if he were an abſolute Monarch himſelf, he would be 
ſure; for Example ſake; as well as for their own Security, to carry as ſtrict a 
Hand over them, and uſe them more ſeverely than their own Prince had done 
before ; and, I doubt not,, but if Letui, Prince of France, had been crowned King 
ctthis Kingdom, as he was very near it, toward the latter end of King Johns 
Reign, but that he would have been more cruel and tyrannical than ever Ki 
John had been before: So that they would have got nothing by the Bargain, but 
a Change of Maſters, and a heavier Toke impoſed upon them by a Foreigner. 
And ſo mich. the Viſcount Mekwr:confefled upon his Death-bed to many of 
the Egli Nobility, which was the Reaſon of their returning again to their Allę- 
glance to Henry the Third. So that I think it had been much better for the Ba- 
rons and Nobility of this Kingdom never to have ſtirred or rebell'd ar all againſt 
their lawful Prince. | 144 8 | | 
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| Reſiſtance, whilſt the Subjects (forſooth) are bound to keep the Peace; but much 


againſt their Prince. And as for your other. Example of Prince Leuis, it is ut 
certain whether the Condition of the Exgliſb Nation would have been either bet 
ter or worſe under a Feach King. Bur thus much I am ſure of, that had King 
John proceeded in that Tyrannjcal Courſe againſt his Barons and. the reſt of his 
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E Lou ſeem ſo in love with Slavery, and all the Sow e it, that it is 
hundred pities but that you ſhould feel the ſmart of it a little while, provided ng 
Body was to ſuffer by it but your ſelf and thoſe of your Opinion: But could yy, 
ſee the miſerable Condition thoſe poor People are in who live under Arbitrary and 
Tyrannical Government, I doubt not but you would be of another Mind, and 
prefer a War now and then, tho never ſo violent, before ſuch a Peace; for when 
Men are once reduced to ſo deſperate a Condition, as neither to be ſecuted g 
their Lives, Liberties or Eſtates, they may have ſome hope to redreſs themſelys, 
by Reſiſtance, but need not fear to be reduced to a worſe Condition than they wer, | 
before; and therefore I cannot underſtand how all the Comforts of a Civil Lit 
would then be loſt by a Civil War, when J have already put it as a chief part 9 
the Caſe, that Suljects are never to make ſuch a Refiſtunce but when the Se 
Powers are juſt about to begin, or elſe have actually enter'd into a State of Wy 
againſt their Subjects For what can any foreign Enemy do more if . 
them, than take away their Lives, Liberties and Eſtates? So that this 1s fo f 
from being a State of Peace, that indeed the People are already expoſed to all th 
Calamities of War; but a War, which you ſuppoſe may be made without ay 
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ſuch another Peace as would be in a Houſe into which Thieves having broken, a 
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Subjects, 
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Subjects, they could ſcarce, haye been in a worle Condition under the French ; nay 
be Moors themſelves, had King John actually ſurrendered his Crown to the 
cen Emperor, as the Hiſtorians of thoſe Times relate he offered to do- 
Nor can I be of your Opinion, that it had been much better for the Barrons 
ind Nobility of this Kingdom, never to have ſtirred or reſiſted the King at all ; 
bee if they had not, they had never obtained the Great Charter of our Liberties 
W 0m him; and if they had not as yigoroully defended it when they had once got it, 
I doubt not bur the People of £ng/and had been long before this time in the ſame 
Condition, as to their Liberties and Properties, as ſome of our Neighbouring 
Nations; all which is ſufficient, I think, to prove that Refftance, in deſperate and 
nnavoidable Caſes, is not attended with thoſe Milchiets and Inconveniences you 
= Yo"; 1 ſhall not ſay. much more in anſwer to your laſt Diſcourſe, ſince it would 
vpe to little purpoſe, but only take notice that Similes are not Arguments; and 
WE therefore your Compariſon between Thieves and honeſt. Men doth not hold as to 
WT princes and Subjects; ſince ſure there is a great deal of difference between thoſe 
= that arc to be Gleyed as the Ordinance of God, and thole who. are obliged in Con- 


a ? „ © 7» * i 
11 1 


Ceience to be ſubje& to them, and Thieves who act directly contrary to God's 


Win, and honeſt Men who having no obligation to them may juſtly reſiſt them : 
S8o that if that be falſe, the reſt of the Compariſon will ſignifie nothing. And as 
bor what you ſay concerning Magna Charta, I think it is not much for its credit to 
have been extorted by Force, and afterwards defended by Rebellion; tho? I will 
not go about to impeach the Validity of it, ſince ſo many of our ſucceeding Kings 
haue ſo ſolemnly and voluntarily confirmed it; only pray take notice that it is 
= wholly derived from the Grace and Bounty of our Monarcbr, and therefore we are 
not to reſiſt, tho' it may happen to be ſometimes, and in ſome particular Caſes, 


which we are not competent Judges. | f 

But to come to the reſt of thoſe evil Conſequences that may attend your 

Doctrine of Reſiſtance; I think the Benefits would be much greater to the People 

buy ſtrictly adhering to thoſe Doctrines of abſolute Subjection and Nou-refiftance, than 
by propagating yours of Rebellion; for if the former were conſtantly taught and in- 
= culcated as moſt beneficial for them, and if they were once really perſuaded of the 

WW  'Truth of it, and would both conſtantly profeſs and practiſe it, it would make all 

Princes much more gentle and mild to their Subjects, than otherwiſe at ſame times 
they are; for now they are {till fearful that they will takt the firſt Opportunity 


government, to reſiſt their Authority; for then Princes not needing to keep any ſuch 


Impoſitions upon them, for the maintenance and ſupport of the Government, than 
now they do; and in ſhort, would have much fewer Temptations to Tyranny and 
Oppreſſion, could they be once aſſured of their Subjects ab ſolute Obedience and Sub- 
= jo: Whereas when they are under thoſe conſtant Fears aud Suſpicions of In- 
lrredtions and Rebellions againſt them upon the leaſt, Occaſion; it is no wonder if 
they are tempted ſometimes to abuſe this Power for their own Security. And 
= therefore we read in our Hiſtories, that Milliam the Conqueror never thought him- 
= {elf ſecure from the Eugliſo whom. he had newly conquered, till ſuch time as he 
bad turned moſt of the Nobility and Gentry aunt of their Offices and Eſtates. 
leſt they ſhould have any Power left either in his Life · time, or after. his Death, 
to turn him or his Poſterity out of the Throne, as they did the Heir of the Daniſh 
King Cure, who with his Danes had before conquered England, as King Williant 
did afterwards with his Normans : So that upon the whole Matter it ſeems to me 
much more to conduce to the main deſign of Civil Government, viz. the Happi- 
neſs and Peace of Mankind in general, that Princes and other Supreme Magiſtrates 
ſould be ſuffered (I will not ſay authorized) by God, ſometimes to abuſe their 
Power to the general Oppreſſion and enſlaving of the People, without any Re- 
fiſtance on their ſide, expecting their Deliverance wholly from him who can bring 
it about in his good time, and by ſuch means as ſhall ſeem moſt meet to him, 
than that Subjects ſhould take upon them to be both Judges and Executioners too 
in their own Caſe; and thereby introduce not only all the Miſchiefs of Civil War, 
and all thoſe crucl Revenges which the Wrath of an incenſed Prince may juſtly 
inflict upon ſuch Rebels in this Lite, but alſo the Wrath of God, and thoſe 
| Puniſhments 


LORIE } 
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1 broken and infringed by the King, for ſome great Occaſions and Neceſſities, of | 


they can to take up Arms againſt them; and upon the leaſt Grievance or Mit- 


conſtant Guards and Standing Armies, might afford to lay much cafier Taxes and 
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puniſhments that he hath denounced in the Holy Scriptures in the Life to come 
againſt ſuch Rebellious Subjects as dare reſiſt the Supreme Powers ordained b 


E Before I anſwerithe main part of your laſt Diſcourſe, give me leave firſt t, 


juſtify my Simile for tho I grant Similes are no Arguments, yet they often ſerrs 


to expoſe the abſurdity of ſeveral things, which either the falſe Colours of Ely. 
gence, or the too great Authority of learned Men, might otherwiſe have hid 
Gown our Eyes: And therefore if the Supreme Powers ha ve no Authority from the 
revealed Will of God, or the Law of Nature, nor by the Municipal Laws: of 4 
Country, to invade their Subjects Lives, Liberties or Eſtates, they may be ſo fit 
compared to Thieves and Robbers when they do; nor are ſuch violent Actions 
of theirs to be ſubmitted to as the Ordinance of God. And I ſuppoſe you will not 
deny, but that a Prince or State that does thus, acts as directly contrary to God; 
Will as Thieves themſelves; and conſequently, all honeſt Men or Subjects having 


ſo far no obligation to ſuffer or obey, may juſtly reſiſt them; ſo that if this be 


true, all the reſt of the Compariſon currit quatuor pedibus. 


But as for your Reflections upon Magna Charta, it is you your ſelf, not J, that al 
ſerted it to have been extorted by Force, and defended by Rebellion; for it i; 
very well known to thoſe who are at all converſant in our Exglißß Hiſtories. and 
Laws, that there was nothing granted in that Charter which was not the Birth 
right of the Clergy, Nobility and People long before the Conqueſt, and were com. 
prized under the Title of King Edward's Laws, and which were after confirmed 
by William I ; as alſo more expreſly by the Grants of his Son Henry I. and King 
Stephen; as appears by their Charters ſtill to be ſeen. And therefore theſe fundx 
mental Rights and Privileges were not extorted by Force from King John, as jou 
ſuppoſe: The War commencing between him and his Barons, was not becauſe he 
would not grant them freſh Privileges which they had not before; but becauſe he 
had not kept nor obſerved the fundamental Laws of the Land, and thoſe Rights 
and Privileges which before belonged to the Clergy, Nobility and People, as wel 
by the common Law of the Land, as the Grants of former Kings. And there- 
fore if King John, by his apparent Breach of them, forced the Nobility and 
People to defend them, it was no Rebellion for ſo doing; nor was it ever declared 
to be ſo by any Law nowextant. 31 1 e 

But to come to the main Force of your Argument; I confeſs it were an admi- 
rable Expedient, not only againſt Rebellion, but alſo the Tyranny of Princes, to 
Preach that they ſhould not oppreſs their People, nor yet that the People ſhould 
rebel againſt them; but the preaching of theſe Doctrines, or getting as many as 
you can to believe them, will no more make Princes leave keeping Standing Armies, 
or laying great Taxes upon their People, than conſtant preaching againſt Rob- 
bery or Murder, will take away the neceſlary uſe of Gallows out of the Nation; 
ſince we know very well, that as long as the Corruption of humane Nature co 
tinues, ſo long muſt likewiſe all powerful Remedies againſt it. And therefor 
your Inſtance of Milliam the Conqueror will ſignifie very little; for I believe, had 
all thoſe learned Divines (who have of late ſo much written and preached for 
Paſſive Obedience and Non-refiſtance) been then alive, and had exerted the utmoſt of 
their Reaſon and Eloquence to prove them neceſſary ; nay farther, I do not be- 
lieve, tho' all the People of England ſhould have given it under their Hands, that 
they would not have reſiſted or rebelled againſt King Milliam, that yet he wouid 
have truſted them the more forll that, or have kept one Soldier the leſs for it; 
nor have remitted one Denier of thoſe great Taxes he impoſed ; for he was too 
cunning and politick a Prince not to underſtand humane Nature, which cannot 
willingly endure great and intolerable Slavery and Oppreſſion without Reſiſtance, 
if Men are able; and therefore he very well knew, that after the forcible taking 
away of ſo many of the Engliſb Nobilities Eſtates, there was no way but Force to 
keep them in Obedience: And as Princes can never be ſatisfied that their Subjects 
have been throughly paced in theſe difficult Doctrines; ſo they can never be ſe- 
Cure that they will not play the Jades, and kick and fling their Riders when the) 
ſpur them too ſeverely, and preſs too hard upon them. And therefore, I doubt 
ſuch Princes whoſe Government is ſevere, will always find it neceſſary to ride this 


Beaſt (as you call it) the People, with ſtrong Curbs and Caviſons. Bur beſides 


all this, there is likewiſe another Infirmity in the Nature of Mankind, and 0 


which Princes may as well be guilty as other Men, that they are more apt to + 
| Pre 


.o 3 a | 14 (3 
Dialſzus the Piru. 


ME, ; | WWW 

and inſult over thoſe, Whoſe Principles or natural Tempers may be againſt 
54 And for this J appeal to your Example of the Privei ve Chriſtians, 
who were not one jor the better uſed by the Roman Emperors, tho t ey expreſly 
diſclaimed all Reſiſtance of thoſe Emperors for Perſecution in Matters of Reli- 
gion: And tho ſome Neighbouring Princes are thought to habe their Subjects in 
ls perfect Subjection, and that either their Religion or Namral Tempers make 
them leſs apt to reſiſt the Violence and Oppreſſion ef their Mpmarchs, than the 
Engliſh, or other Nations; yet I deſire you to etiquire, whether" Taxes, and all 
other Oppreſſions, do not reign as much-under tho e' Governments, however ſen- 
fible the Princes may be of their Subjects Loyalty and Obedience. ere 
| Therefore to conclude, I ſhall freely leave it to your Judgment, or that of any in- 
different Perſon, which is- moſt agreeable to the main Ends of Civil Government, 
viz. The common Good of Mankind, and the Happineſs and Safety of each par- 
ticular Kingdom or Commonwealth, that the Violence and Tyranny of Princes 
ſhould be ſometimes reſiſted; than that the People, under the pretence of this 
irrefiſtible Power, ſhould be liable to be made Beggars and Slaves whenever any 
Prince or State had a mind-to it. And I appeal to your own Conſcience, if the 
ſuppoſed Belicf of the Paſſive Obedience of ſome of our Church, was not one of the 
greateſt Encouragements which the King and the Jeſuited Faction had to bring 


1 


miſſioners, and force of a Standing Army, from which unavoidable Miſchiefs 
nothing under God but this wonderful Revolution could have reſcued us: And 
therefore I think it becomes any honeſt Man to thank God for it, and join with 
= his Highneſs the Prince of Orange, as the only means? (now Miracles are ceaſed) 
which God hath been pleaſed to ordain by the courſe of his Providence for our 
BM ee e ARID» Ve Db 
MM. I muſt confeſs, T am ſomewhat ſtaggered with thoſe Reaſons and Argu- 
ments you have now given me againſt thoſe Principles, which as I have always, 
ſo muſt ſtill eſteem as ſacred, till I am convinc'd Iam in an Error; and perhaps, 
if I were to conſult my own carnal Reaſon and natural Inclinations; I ſhould come 
over to your Opinion. But ſince it hath pleaſed God to lay much higher Re- 
ſtraints and ſtricter Rules of Obedience and Subjection on us, by his revealed Will 
in the Scripture, beyond what can be diſcovered by the Light of Nature; and 
that under the higheſt Penalty, viz. Damnation; J can ſee no reaſon why God 
Almighty may not grant Eternal Life upon what Conditions he pleaſes; tho never 
ſo hard and uneaſy for Fleſh and Blood to perform: So that if our Saviour Jeſs 
Chriſt hath commanded us to take up his Croſs and follow him, that is, to ſuffer 
all ſorts of Injuries and Afflictions, nay Death it ſelf (as he himſelf did) rather 
than to reſiſt the Supreme Powers under which he lived; I cannot ſee any reaſon 
why he ſhould not propoſe his own Example for our Tmitation: And as he hath en- 
joined, and expects from us greater Degrees of Chaſtity, Charity and Humility, 
than ever he did from the Jews or Pagans; ſo I ſee no reaſon why he may not 
likewiſe exact from us a greater and miore perfect Obedience and Submiſſion, 
without any Reſiſtance to all Soveraign Princes and States, than ever he did either 
by the Law of Moſes, or that of Nature; not but that there are ſufficient Proofs 
in the Old Teſtament, for the abſolute Power, of Princes againſt all Rebelliun or Re- 
Iſtauce in Subjects: Tho' I confeſs this Doctrine is more plainly proved by the 
Example of our Saviour, and the Precepts of his Apoſtles in the New Teſtament, 
as alſo from the Example of the Primitive Chriſtians in Obedience there- 
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in the Popiſh Religion, under the colour of the Diſpenſing Power, Eccleſiaſtical Com- 
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which oblige particular Perſons to be quiet, and not to diſturb the publick Peace 
of the whole Society, for their own private Safety and Advantage; unleſs yrhen 
the whole Body of the People, or the major Part of them is thus violently atſay} 
ted in their Lives, Liberties and Eſtates; the ſame Conſiderations of the public 


Good of their Country, (whereof every Man is a Member) doth then as {tr 


perſuade, I may ſay enjoyn them to take up. Arms and defend themſelves for th 
Preſervation of the whole People or Community, whoſe natural and civil Rights 
being now attack d, can no otherwiſe be reſtored to the ſame State they were in 


before, but by that laſt Remedy that can be uſed in this Caſe, viz. Vn 
i repellere. #2 Pe ores $1 tbe foi 2 oh 


M. I muſt confeſs that of all Commoruealth Hypotheſes, yours is moſt reaſonable 
being coherent with it ſelf, and alſo moſt likely to be ſwallowed by the Peopk; 
becauſe it flatters our corrupt Natures, to which this Chriſtian Doctrine of Paſjy 
Obedience is ſo directly oppoſite; as alſo, becauſe it gives them a full Liberty, 
mean, not only the Repreſentative Body, but the major part of them, to reaſſum 
that Power which you pretend they never parted with; and ſo conſequently all ze 
ceſſity of ſuffering (except when they pleaſe to think they have juſtly deſerved i) 
is taken away; and the Sufferings of the Primitive Chriſtians will be rendered oj 
a tame Madneſs, and that St. Paul was very much overſeen to enjoyn this Syb | 
jection to the Romans, under the Government of one of the moſt erael Tyra 
that ever ſway d that Scepter : But we have not ſo learned Chriſt; and therefor 
Lam firmly perſuaded, that we ought to be ſtrictly Qbedient, without any hr 
ſiſtance to thoſe Civil Governors that God hath been pleaſed to ſet over us, k 
them abuſe their Power never ſo Tyrannically, 0 OG 
F I am beholden to you for your plain dealing with me in this Matter, and 
pleaſed to find that you have an Inclination to my Principles, were it not for ſone 
Texts of Scripture and Citations out of the Fathers and Church Hiſtory which 
give you a Prejudice againſt them, which I hope when they come to be -cloky 
examined will ſigniſie no more than the formen. 
But for the diſpatching this important Controverſy, I pray give me leave t 
propoſe this eaſy. Method; firſt, that you would be pleaſed to lay down. your 4x 
thorities out of Scripture in order; and afterwards, to ſhew me that the anciat 
Fathers and Primitive Church always underſtood thoſe Texts in the ſame Wk 
that you do, viz. That no Reſiſtance of the Supreme Powers is lawful to be er 


erciſed in any Caſe whatſoever. n en e. = Fg 
erefore I will firſt begin with thoſe Prooi REEF 


. 
. 


M. I approve of your Propoſal, and t. 
which are exprelly againſt all Rebellion or Reſiſtance in the Old Teſtament. Tit 
firſt Governor that God ſet over the Children of Mael, when he brought them o 
of the Land of Egypt, was Moſes ; and I think I need not prove how facred a 
irreſiſtible his Authority was: This is ſufficiently evident in the Rebellion « 
Korah, Dathan and Abiram, againſt Moſes and Aaron, when God cauſed the E 
to open her Mouth and ſwallow them up. And leſt this ſhould be thought. an extno- 
dinary Caſe, Moſes and Aaron being extraordinary Perſons immediately appoint 
by God, and governed by his immediate Direction; the Apoſtle St. Jude alledgis 
this Example againſt thoſe in his Days, who were Turbulent and Factious wv 
deſpiſed Dominions, and ſpake evil of Dignities, that they ſbould periſh in the gainſciꝶ 
Core ; which he could not haye done, had not this Example extended to all ord 
nary as well as extraordinary Caſes ; had it not been a laſting Teſtimony of G0 
Diſpleaſure againſt all thoſe who oppoſe themſelves againſt Soveraign Poxers, llt 
Maſes was not always to rule over them, and therefore God expreſly provides 
a Succeſſion of Soveraign Powers, to which they muſt all ſubmit: The orlimi 
Soveraigu Power of the Jewiſh Nation, after Moſess Death, was devolv'd eithet 9 
the High Prieſt, or thoſe extraordinary Perſons whom God was pleaſed to rail 
up, ſuch as Joſua and the ſeveral Judges; till in Samusl's Days it ſettled in thei 
Kings. For as for the Jewyh Saubedrim, whoſe Power is ſo much extolled by the 
Jewiſh Writers (who are all of a late Date, many Years ſince the Deſtruction o 
Jeruſalem, and therefore no competent ' Witneſſes of what was done ſo nw) 
Ages before) it does not appear from any Teſtimony of Scripture, that there us 
ſuch a Court of Judicature, till after their Return from the Babylaniſb Captivit). 
But yet God took care to ſecure the Peace and good Government of the Ne 
tion, by appointing ſuch a Power as ſhopld receive the laſt Appeals, and whole 
Sentenee in all Controverſies ſhonld be final and uncontroulable, as you may 10 5 
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Diialagus the Third. 


| Denteronomy\ chap. 17. 


Tt in-law, and by the Approbation of God. But as the Supreme Power 

_ — n in the Hands of Moſes while he livd; ſoit is here ſecured to the 
77 Prieſ or Judges after his Death for it is expreſſy appointed, that if thoſe 
inferior Judges could not determine the Controverſy, they ſhould come unto the Prieſts, 
be 7vites, that is, the Prieſts of the Tribe of Levi (who by the 12th Verſe appear 
Ws only to be the High-Prieſt) and to the Judge that ſhall be in thoſe Days ; that is, if it 
(mail be at ſuch a time when there is an extraordinary Judge raiſed by God (for there 
© were not always ſuch Judges in Iſrael, as is evident to any one who reads the 
Book of Judges) they ſhould enquire of them, and they ſhall ſhew the Sentence of 
Judgment; and thou ſhalt do according to the Sentence, which they of thats Place (which 
che Lord ſhall chuſe) hall ſhew thee, and thou ſhalt obſerve to do according to all they ſhall 
inform thee : And what the Authority of the Chief-Prieſt, or of the Judge, when 
there was one, was in thoſe Days, appears from ver. 12. And the Man that will 
4 preſamptuouſly, and will not hear ken to the Prieſt (that ſtandeth to Miniſter there before the 
Lord thy God) or unto the Fudge, even that Man ſhall die, and thou ſhalt put away the 


nin the World can challenge, that Diſobedience to their laſt and final Determina- 
tion, whatever the Cauſe be, ſhall be puniſh'd with Death: And what place can 
there be for Reſiſtance in ſuch a Conſtitution of Government as this? It is ſaid 
indeed, ver. 11 And according to the Sentence of the Law which they ſhall teach thee, and 
according to the Judgment that they ſhall tell thee, thou ſhalt do. And hence ſome con- 
cdlude that they were not bound to abide by their Sentence, nor were puniſhable it 
they did not, but only in ſuch Caſes when they gave Sentence according to the Law of 
WE God: But theſe Men do not conſider that the Matter in Controverſy is ſuppoſed to 
E be doubtful, and ſuch as could not be determined by the inferior Courts, and 


= ſo,they muſt do; and no Man, under the Penalty of Death, muſt preſume to do 
RE otherwiſe ; which takes away all liberty of Judging from private, Perſons, tho 
this Supreme Fudge might poſſibly miſtake in his Judgment, as all humane Judica- 
tures arc liable to Miſtakes ; but it ſeems God Almighty thought it neceſſary that 
there ſhould be ſome final Judgment, from whence there ſhould be no Appeal, 
mgnotwithſtanding the poſſibility of a Miſtake in it. Tx 

EE Solikewiſe when God had appointed Joſhua to ſucceed Moſes, and had con- 
ferr'd __ him all that Power that Moſes had before; and that he came to give 
his Orders to the two Tribes and an half before their Paſſage over Jordan, you'll 
a find that they not only promis'd him perfect Obedience, as they had before pay'd 
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There were indeed inferior Magiſtrates and Judges appoin- Peas. 17. v. 
ted in their ſeveral Tribes and Cities, which Moſes did by the Advice of Jethro 8, 9, 10, 11, 


Eu from Iſrael : This is as abſolute an Authority as the moſt abſolute Monarch Sg. C. E. f. 10, 


therefore is ſubmitted to the Deciſion of the Supreme Judge; and as he determin'd, [lid 5. 11, 


: [TY to Moſes ; but farther alſo aflur'd him, That whoſoever he be that doth rebel againſt thy Foſbua 1. 18. 


Commandment, and will not hearken unto thy Woras in all that thou commandeſt him, he 
ſhall be put to Death: So that there was a Supreme and Soveraign, that is, an unac- 
= countable and irreſiſtible Power in the Jeuiſb Nation appointed by God himſelf ; for 

indeed it is not poſſible that the publick Peace and Security of any Nation ſhould 
be preſerved without it. | 42 5 
F You have, Sir, methinks taken a great deal of Pains to prove that which I 
do not at all deny, but rather joyn with you to aſſert, that Stubbornneſs and Diſ- 
obedience to God's Commands is a very great Sin, and the Rebellion thereunto is 
likened to the Sin of Witchcraft ; as Samuel ſhews to no leſs a Man than King Saul 
himſelf, when he had rebelled againſt (that is, diſobeyed) God in not deſtroying 
the King of the 4Amaleiites ; and therefore it is no wonder, that in a Govern- 
ment where God himſelf was the Head, and had appointed Moſes and Aaron as 
his Lieutenants or Subſtitutes under him, the one in Civil, and the other in 
Eccleſiaſtical Matters; that God ſhould puniſh their Murmuring and Rebellion 
againſt them as done to himſelf; not that I deny but that St. Fude does likewiſe de- 
nounce this Judgment of periſhing iz the gainſaying of Core, againſt thoſe wicked 
Hereticks the Groſticks, who thought themſelves ſer free from all Civil Subjection, 
and therefore deſpiſed Dominions, and Jpake evil of Dignities ; that is, not the Men 
inveſted with them, but Civil Magiſtracy it ſelf ; which they look'd upon as in- 
conſiſtent with their Chriſtian Liberty. _ 
5 yet tor all this, and that I grant God denounced no leſs than the Sentence 
ot Heath againſt any Man that refuſed to hearken to the Prieſt, or unto the Judge, 
in thoſe Matters that ſhould be brought * them by way of Appeal; and alſo 
FE” that 
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that whoever would not obey Johua, but ſhould rebel againſt his Commang. 
ments, ſhould be put to Death; yet can I not think that there was any | irefiſtitle 


140 


* 


. Power, plac'd by God, in the Perſons of Moſes, Fohua, or the Judges, or that it 

was not poſſible for the publick Peace or Security of the Nation to be preſeryq 

without that: But indeed all theſe Perſons above nam d, being to be obeyed x; 

God's Subſtitutes or Lieutenants, as he was King of the Children of Jfrael, ſo 

likewiſe their Commands or Dicates were only ſo far to be obſery d as they pep. 

form'd this Commiſſion ; and if they had ſwerved from it, I doubt not but they 

might not only have been diſobeyed, but allo reſiſted by them: And therefore 
pray tell me, ſuppoſe this Rebellion of Core had happened becauſe Moſes, maki 
himſelf a diſtin& Party amongſt the mix d multitude of Strangers that came up wi 

them out of the Land of Egypt, and others of his own Tribe, or whom he coul 

Exod. 12.38. bring over to his Faction, under colour of this Soveraign , Power (which God had 

given him) had; inſtead of leading and governing the People committed to his 

Charge, taken upon him to haverob'd them of all thoſe Goods and Riches which 

they had brought with them out of the Land. of Egypt, and had ſold the People r 
their Children for Slaves to the Neighbouring Nations, to enrich himſelf and his 
Family; do you believe that the Children of Hrael had been obliged to have obey- 
ed ſuch a Leader, and not have reſiſted him and his Party if there had been g- 
caſion? So likewiſe, if Joſhua, inſtead of leading God's People into the Holy Laud, 
had taken upon him, notwithſtanding God's Commands to the contrary, to hare 

carried them again into Egypt; can you think they had been bound to obey 
him, and might not lawfully have reſiſted him, if he had gone about, by the 
_ aſſiſtance of his Accomplices, to force them to it? For I doubt not but if theſe 
Subſtitutes had acted contrary to that Commiſſion God had given them, they 
were no longer to be look'd upon as God's Vicegerents, no more than the noy 
Lieutenant of land, the Lord Tyrconnel, ought to be obeyed, and not reſiſted, 
if he ſhould go about, by vertue of that Commiſſion which the King hath cor 
ferred upon him, and by the help of the Rebellious Iriſh in that Kingdom, to 
murder all the Proteſtants and ſet up for himſelf. So likewiſe all the ſtrict Obed; 
ence and Submiſſion that was to be paid to the Sentence of the High- Prieſt or 
Judge, was only in relation to God himſelf, whoſe Sentence it was, and who al 
ways revealed his Will, either to the Judge by particular Inſpiration, or to the 
High-Prieſt by the Ephod or Urim and Thummim ; and therefore we read in Judzs, 
that Deborah, tho'a Woman, yet being a Propheteſs inſpir'd by God, judged ul 
Now ſuppoſe that this Judge or High-Prieſt, neglecting (like Balaam) the di 
wine Iuſpiration, and the Dictates of that ſacred Oracle, had, inſtead of a righteous 
| Judgment, given a Sentence in a Cauſe that had come before them, whereby Ido- 
| latry, or Breach of ſome great Point of the Law of Myſes, had been eſtabliſhed; 
do you think that God ever intended that this Sentence ſhould have been obey 
under pain of Death ? | 
And therefore you may find in the ſecond Book of Maccabees, that when Jajw 
and Menelaus had by Bribery obtained the High-Prieſthood, tho? it was then the 
chief Authority (under the Kings of $yria) both in Eccleſiaſtical and Civil Mat- 
ters; yet when they went about to undermine the Jewiſh Religion, and ſeduce the 
5 Mac ab. q. People to Idolatry, they were not at all look d upon as High-Prieſts, hit are ther 
i Ve 2 Jo called ungodly Wretches, doing nothing worthy of the High-Prieſthood, but having the Fun 
" of a Cruel Tyrant aud of a Savage Beaſt ; and were ſo far from being at all obeyedb/ 
. the Jews, that Jaſon, Menelaus and Alcimus, who were ſucceſſively High- Prieſts i 
. the room of Ouias, were, as far as the People were able, oppoſed by them; till it 
[ r Maccah. 7. Jaſt Judas Maccabens taking Arms againſt Alcimus the Simoniacal High- Prieſt, reſtored 
4 3 *Þ 25. by force the true Worſhip of God: So that you ſee that the Obedience was rot 
f pay 'd to the Perſon of the High-Prieſts, only as ſuch, by vertue of this Preceft il 
\þ Dienteronomy, but only as far as they obſerved the Law of Maſes, and gave Sen. 
. tence or Judgment in all Matters according to it. And therefore it is no g00 
Argument of yours, becauſe the People were bound to obey their Sentence !! 
doubrtul Caſes, therefore they had an abſolute irreſiſtible Power to give what 
Judgments they pleaſed, and that the People were obliged to obſerve them under 
pain of Death, and being guilty of Rebellion; for that had been to have given tic 
High- Prieſts and Judges a Power to have alter'd the true Worſhip of God when 
ever they pleaſed, and to have introduced Idolatry in the room of it. So that 


think none of theſe Places will prove any more, but that God and his Licutena 
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Dialogue the Third, 
1 ; and that it was Rebellion to reſiſt them under the Jeuiſb Go- 
ere to be obeyed they did not force the People to {dolatry, which I do not at 


ither their High- Prieſt or their Judge had before. _ 


ing had any new Power given him, more than what was exerciſed formerly by 


han their other Rulers were; for Samuel himſelf had before as Soveraign and Ir- 
eeaſtible a Power as any King; being the Supreme Judge of Vrael, whoſe Sen- 
eence no Man could diſobey or contradict, but he incurred the Penalty of Death, 
according to the Maſaical Law: But the Reaſon why he diſſuades them from 


huſing a King, was becauſe the external Pomp and Magnificence of Kings was 


ie to be very chargeable and oppreſſive to them; He will take your Sons and appoint 
85 . hem for himſelf, for his Chariots, and to be his Horſe-men, and ſome ſhall run before his 
SC hario:s. And he will appoint him Captains over Thouſands, and Captains over Fifties, 
n wil ſet them to ear his Ground, aud to reap his Harveſt, And thus in ſeveral Par- 
ccculars he ſhews them what Burdens and Exactions they will bring upon them- 
elves by ſetting up a King, which they were then free from; and if any Prince 
chould be exceſſive in ſuch Exactions, yet they had no way to help themſelves ; they 
W= mult not reſiſt nor rebel againſt him; nor expect that, whatever Inconvenience they 
might find in Kingly Government, God would relieve and deliver them from it 
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. that you have choſen you ; aud the Lord will not hear you in that Day ; that is, God will 
not alter the Government for you again, how much ſoever you may complain of 
This, I fay, is a plain Proof, that their Kings were to be inveſted with that 
WgSoveraign Power which mult not be reſiſted, tho* they oppreſs their Subjects to 
WE maintain their own State, and the Grandeur and Magnificence of their Kingdoms. 
But I cannot think that theſe Words contain the Original Grant and Charter of 
Regal Power, but only the Tranſlation that was formerly in their High-Prieſts or 
Judges to Kings: Kings had no more Power than their other Governors had, for 
there can be no Power greater than that which is irreſiſtible ; But this Power in 
the Hands of Kings was likely to be more burdenſome and oppreſſive to them, 
than it was in the Hands of their Prieſts and Judges, by reaſon of their different 
way of Living; which is the only Argument Samuel makes uſe of to diſſuade them 
om transferring the Supreme and Soveraign Power to a King; and therefore I 
rather chuſe to tranſlate Mihpar, as our Tranſlators do, by the Manner of the King, 
chan with ſome learned Men, by the Right of the King,” thereby underſtanding the 
WE Original Charter of Kingly Power ; for it is not the Regal Power which Samuel 
bere blames, which was much like that which he himſelf had exerciſed while he 
aas Supreme Judge of {74e/, but their Pompous way of living, which would 
Pee very oppreſſive and burdenſome to them, and be apt to make them com- 
plain, who had not been uſed to ſuch Exactions. 
= F. You have, I mult confeſs, made a much fairer Expoſition of this out of 
Samuel, than divers of our high-flown Divines, who would render this Mijhpat as it is 
ws the Hebrew, i. e. the Manner cf the King, by Right of the King; whereby they 
hs would entitle all Kings whatſoever to an abſolute Right to all their Subjects 
Ettates, whenever they would take them away; not taking notice that this Word 
je % Mijhpat 


141 


And therefore when Samuel tells them what ſhall be the Manner of their King, 1 Sam. 8. 6, 
o' what he ſays doth neceſſarily ſuppoſe the Tranſlation of the Soveraign and Ir- 19, 20. 
ee ſiſtible Power to the Perſon of their King, yet it doth not ſuppoſe that their Ver. II. 


oe Prieſt and Judges; he doth not deter them from chuſing a King, becauſe a 5 C. F. p. 
ing ſhould have greater Power, and be more uncontroulable and irreſiſtible f. 12, 15. 


when once they had choſen a King: Te ſhall cry out in that Day, becauſe of your King Ver, 18. 
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Miſppat is ſometimes uſed not only in a good, but a bad Senſe, not for Rigy 
2 Power, but for an evil Cuſtom or Abuſe ; and therefore you may find, in the fe 
cond Chapter of this Book of Samuel, that ſpeaking of the Sons of Eli, why Wn 
Ver. 12, 13, Sons of Belial, they knew not the Lord, that the Prieſts (viz. their) Cuſtom wy tþ 
14. People was, that when any Man offered Sacrifice, the Prieſts Servant came, whilſt the j 
was in ſeething, with a Fleſh-hook of three Teeth in his Hand; and he ftrook it inn th 
Pan, or Kettle, or Caldron, or Pot; all that the Fleſb- hook brought up, the Prieſt 1} fo 
himſelf : fo they did in Shiloh, unto all the Iſraelites that came thither. Where I dein 
you to obſerve, that that which is render'd in our Tranſlation the Prieſts Cyſt 
is in the Hebrew Miſppat, which they render Right ; ſo that if this Word would d 
it, theſe wicked Prieſts had alſo a Right to take away as much of every Mang 
Sacrifice as they pleaſed for themſelves ; nay, to take it before God himſelf yy 
ſerved, and the Fat burnt (according to the Rites of Sacrificing.) And by th 
ſame Rule, Kings alſo by this Word Miſepat ſhould have a Right to take why 
they pleas'd of the Subjects Eſtates. . 
I do likewiſe fo far agree with you, that Sammel does not here deſcribe a Tu 
but one of thoſe abſolute Eaſtern Princes, who made uſe of a great part of the; 
Subjects Eſtates (as they do at this day) to maintain their Standing Armies, ay 
Royal Pomp and Magniticence. So that I grant, in ſhort, Samuel meant no my; il 
* when he thus ſpake to them, but, Since you will have a King, he muſt be maj 
1 tained like a King, and very great Taxes will be laid upon you for this end; 9 
5 which Burden if you ſhouid hereafter be weary, or would caſt it off again, yy 


God's Appointment, but by your own Choice or Election, it ſhall not be in you 
power again to depoſe him, ſince it is your own Act: And therefore Samy 
tells them, That when they ſhould cry unto the Lord in that Day, becauſe of the Kin 
which they had choſei, the Lord uould not hear them. And as long as this King ken 
himſelf within theſe bounds, I grant he was not to be reſiſted. | 

Yet nevertheleſs, this Place you have now cited, as it is very far from patto- 


Samuel's meaning to make the Kings of Hrael ſo abſolute or irreſiſtible, as that upon 7 
no account whatſoever the People might diſobey or reſiſt them, let them uk this 
Power never ſo wickedly, nay, contrary to God's expreſs Commands, and the 


theſe neceſſary Burdens, which they ſhould be ſubje& to when they had a King 


Idolater, and as cruel a Tyrant as Pharaoh, or any of the Kings of the Philiſtin, 
[ Canaanites, or any other Nations who ſo long tyrannized over you; and ſhall tak 
9 away all your Eſtates, and Lives too, at his good pleaſure, without any Crime, 
6 or legal Trial; and in ſhort, will not only himſelf uſe you for Slaves, but ſell you 
and your Children for Bondmen to the Egyptians, and other Nations, and ſhall lay 

ſuch grievous Tributes and Burthens upon you, that you ſhall be ſcarce able to 

live under them. | 

Now can any Man think, if the Hraelites had been really perſuaded, that their 

King muſt have ſuch an abſolute and arbitrary Power, as a neceſſary and infepa- 

rable Prerogative of his Crown, they would ever have been fo fond of ſuch a G0- 

i Ver. 20. vernment, as to have cried out with one Conſent ; Nay, but we will have a Rug 
4 over us, that we may be like other Nations : But, ſure, not to tyrannize over and er 
4 ſlave us, but that he may judge us, and go out before is, and fight our Battels. Ot do 
you think, it they had had ſuch a King as this, they would ever have long endured 
him? For that the Children of Mrael did not conceive that their Kings had ſuch 
an abſolute and arbitrary Power over them, as to oppreſs them with Taxes, a! 
1 to make their Yoke more grievous to them than they were able to bear, or to tj. 
1 rannize over them at his good pleaſure, appears plainly by the Story in the fiſtof 
' Chap. 12. Kings, concerning the Children of {ſrael's aſſembling together at Shechem, to male 
. EKehoboam King: And you'll find the Preliminary Conditions of his Government 
1 Ver. 3, 4. were theſe: Al the Congregation of Iſrael came, and ſpake unto Rehoboam, /#j% 
0 y Father made our Toke grievous : Now therefore make thou the grievous Service of il) 
Father, and his heavy Toke, which he put upon 26, lighter, and ue will ſerve thee, But 
ſee the Anſwer that Rehoboam made them, according to the Wiſdom of his you's 
Ver. 19, 11, Counſellors : My little Finger ſhall be thicker than my Father's Loins ; and whereas 1 
Father did lade you with a heavy Toke, 1 will add to your Toke : My Father has cht : 

| ; J 
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4 ſhall by no means do it: For ſince this King ſhall obtain the Crown, not onlyby | 3 


nizing Tyranny, or all the Abuſes of Regal Power; ſo neither do I think it ws MY 


Ends of all Civil Government: And therefore pray tell me; ſuppoſe, inſtead of ME 4 


Samuel had ſpoke thus to them: This King (whom you deſire) ſhall prove u 
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B . war follows'vpon 
Tui Anſwer 0 ben al Iſrael ſau, that the King hearkened not dito 


p ; * 1 N | . * * | > I] k 1 * * 0 aue Iuberi 4 2 
Linſuered the) King, ching, What Portion have we 11 David? neither Rete we ſuberitame 
i the Sun of Tell: To: your Jans, O Iſrael: Now fee to thine din Houſe, David. 


unf he Hasse of David uno this day.” Nor is this Aon at all blamed or. dil. 
ode oe Beriprure, or rebuked by any Propher at that time; for tho 
WW: ord is bere trantared; 4% feed: yer in the Hebrew it fignifics no more 
WE: tan l away from or revolted : And it is ſaid before, that the King hearkened nor 
che People: F the Cauſe (which may be allo tranſſated Ru on T e was | 
ben the Lord, that be might perform his Saying] which he ſpake by Ahijah the Shilonite- 
Wes Jeroboam, -when, in the Chapter before,” the Prophet Promis d him the Ring- 
om of the Ten Tribes, and that God would rend them out of the hand of Sub- 
een (i. e. his Poſterity) and give them unte him, who thereupon had a Rigbr to 
chem: And that, upon his being made Ning by the People, he had alſo a Right to 
ir Obedience, is as evident; ſince to continue in a State of Rebellion towards 
King, and an Obligation to obey another, are abſolurely inconſiſtent in the 
ume Subject, as I have already proved at our ſecond Conference. And therefore 
I cannot but here take notice of that rational Account which the Earl of Clarendon, 
n his Survey of the Leviathan; which yeu before quoted, gives of this Revolution. 
Nor did the People (viz-of Jrae!) conceive themſelves liable to thoſe Impoſi- 
« tions; as appears by the Application they made to Reboboam upon the Death 
©. of Solomon, that he would Abate ſome of that Rigour his Father had exerciſed 
towards them, the rough Rejection of which, contrary to the Advice of his 
wiſeſt Counſellors, coſt him the greateſt part of his Dominions : And when 
Rebaboam would by Arms have reduced them to Obedience, God would not 
( ſuffer him, becauſe he had been in the fault himſelf.” ' 5 5 
M. After this extravagant way of arguing, whenever the Subjects of any Na- 
tion ſhall think themſelves toe much oppreſs d with Taxes, or other Grievances, 
above what they are able to bear, if they are not eas'd by the King or Supreme 
= Magiſtrates upon the firſt Petition, they may preſently caſt off that Power they 
= were under, and ſet up another, that would govern' them upon cheaper Terms: 
For if the People of 7/-ae/-had this Right, why may not all other Nations claim 
= the fame ? And this Doctrine, however comfortable it might be to the People, 
A am ſore it would be very miſchievous to all the Monarchies and Commonwealths 
in the World; and it is likely that the Subjects of the French King, nay States of 
Hulud, and other Princes, would quickly take the firſt Opportunity, either to 
male their Princes and States to tax them no more than they pleaſe themſelves, or 
eiſe they may preſently cry with the Hraeltes, To thy Tents, O Ifrael. Nor can 1 
ſee how the King and Parliament in England would-be in a much better Condi- 
tion in relation to the People they repreſent, ſhould they impoſe greater Taxes 
than they thought they could afford to pay. And this Privilege you give the [- 
raelitet ſeems to be clean contrary to what you laid-down at our laſt Conference, 
| wherein you excepted great Taxes and Tributes to Princes or States, as no juſt 
| Cauſe of Reſiſtance, or taking up Arms: And therefore I think I may very well 
maintain the old Doctrine abort this matter, and that tho God did rend the 
Kingdom from Rehoboam, and beſtow it upon the Son of Nebat, whom alſo when 
the People had made King they were An to obey, becauſe it was God's Will 
it ſhould be ſo, who gives and takes away Kingdoms from whomſoever he pleaſes ; 
yet doth not this at all juſtify the Rebellion of the Afrhelitet, or Jeroboam's Uſurpa- 
tion: of his Maſter's Kingdom; ſince God oftentimes makes uſe of this Rebellion 
of the People to'execute his Judgment upon a ſinful Prince and Nation : And there- 
lore it is very remarkable, that after this Rebellion of the Iſraelites from the Houſe 
ot David they never proſpered; but, by their Kings ſill falling one after another 
mto the ſame Idolatry, God at laſt was ſo highly provoked againſt them, that he 
_ them to be carried away Captives into a ſtrange Land, near two hun- 
ted Years before the Tribes of Judah and Benjamin underwent the ſame Fate for 
the-like Crime. n 105 40 177 3 
th * Joe Foo will not be in a paſſion, becauſe I have brought this Inſtance of 
pan has tes Detection from Rehoboam, as an Example of the Right that Subjects 
ee, in thoſe Caſes J have put, to reſiſt or caſt off thoſe Supreme Powers 
nat God had once ſet over them: For I do confeſs, Divines and other Authors 
| are 


ö 
he 
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them, the People Ver. 16. 


Lo Ifracl departed! ano their Tents. And it is farther ſaid, 50 Ifrael rebelled ver. 19. 


1 Kings 12. 
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I Sam. 24. 
— 26. 


—— 24.4, them kill Saul; nay, tho' they urged him with an Argument from Providence, 
—— 26. 8. that it was an Evidence, that it was the Will of God that he ſhould kill him, 


Ib. p. 30. 


7 
: % 
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are much divided about this Action of the 1ſrae/ites,-:ſome maintaining it to be 
well done, and in purſuance to God's Will, and others holding it to be dow right 
Rebellion. And therefore I ſhall not poſitively aſſert either the one or the gg, 
much leſs that Subjects may rebel whenſoever they. conceive themſelves overtard 
But thus much I think I may ſafely aſſirm, that if the Maelites had no Right up 
any ſcore whatſoever to reſiſt, I cannot ſee why Rehobuam might not have mac 
them, if he had pleas'd, as errant Slaves as ever their Anceſtors; were in Ey. 
and what he. elſe meant by ſaying, inſtead of Whips to chaſtiſe them with Senn 
(which were a ſort of thorny Rods, with which the Jeus corrected their Say, 
and Malefactors) I cannot underſtand. - And as for Taxes, tho I confeſs there; 
no ſetting any exact Meaſure to them, ſince no Man can poſitively define what 
the Exigences of a State may require; and I think no good Subjects ought to deny 
to contribute as much as ever they are able to afford, to maintain the Gong, 
ment they live under, as long as they receive the Protection of it: So, on th 
other ſide, ſhould the Supreme Power of any Nation (where the People are 30 
meer Slaves) under the pretence of laying neceſſary Taxes for the Maintenancey 
Preſervation of the Government, be conſtantly exacting from the People more thy 
they are able to pay: As if, for example, they ſnonſd out of every Man's El: 
take Nineteen Parts, and leave but the Twentieth for the Subliſtance of thoſe tix: | 
own it; I do not think, in that caſe, the People were. obliged in conſcience top 
it, and might in ſuch caſc lawfully reſiſt thoſe Officers that ſhould come to lei 
It by force. ; . | | ; 2 TRA 2 "4 = TEES. TI! 
M. I could have argued farther againſt what you have now ſaid, concemig 


this Right of the People of Reſting, in caſe of extravagant or intolerable Tauts; 3 


but ſince it is not to the Subject in hand, I ſhall refer it to another time: And 
therefore, to return where I left off, I ſhall in the next place ſhew you, | how {+ 
cred and irreſiſtible the Perſons and Authority of Kings were under the Fewiþ C 
vernment ; and there cannot be a plainer Example of this than in the Caſe of Dail 
He was himſelf anointed to be King after Saul's Death; but in the mean time he 
was grievoully perſecuted by Saul, who. purſued him from one Place to another, 


with a deſign to take away his Life. How now doth David behave himſelf in this | 3 1 5 
Extremity? What courſe doth he take to ſecure himſelf from Su Why be 
S. C. E. 28, takes the only courſe that is left to a Subject; he flies for it, and hides himſelf m 


Saul in the Mountains and Caves of the Wilderneſs, and when he found he ws | 
diſcovered in one place, he removes to another: He kept Spies upon Saul to ob- 
ſerve his Motions, not that he might meet him to give him battle, or to take hin 


at an advantage, but that he might keep out of his way, and not fall unawats RE 


into his hands. 


Well, but this was no thanks to David, you'll ſay, becauſe he could not 4 EY 


otherwiſe : He was too weak for Saul, and not able to ſtand againſt him ; and 
therefore had no other Remedy but Flight: But yet we muſt conſider, that Da- 
vid was a Man of War, he flew Goliah, and fought the Battles of Mrael wich great 
Succeſs : He was an admired and beloved Captain, which made Sau! ſo jealous 
of him; the Eyes of Hfrael were upon him for their next King, and how-calil 
might he have raiſed a potent and formidable Rebellion againſt Saul? Bur he 
was ſo far from this, that he invites no Man to his aſſiſtance; and when ſome 
came uninvited, he made no uſe of them in an offenſive or defenſive War agaioſ 
Saul: Nay, when God delivered Saul twice into David's hands, that he could 2 
eaſily have killed him as have cut off the Skirts of his Garment at Enged1, or as hape 
taken that Spear away which ſtuck on the Ground at his Bolſter, as he did in the Hil of 
Hachilah ; yet he would neither touch Saul himſelf, nor ſuffer. any of the People 
that were with kim to do it, tho they were very importunate with him to let 


becauſe God had now delivered his Enemy into his hands, according to the Promiſe he had 
made to David, We know what uſe ſome Men have made of this Argument 
Providence to juſtify all the Villanies they had a mind to act; but David, it ſeems 
did not think, that an Opportunity of doing evil gave him a Licence and Autho- 
rity to do it. Opportunity, we ſay, makes a Thief, and it makes a Rebel and? 
Murderer too. No Man can do any Wickedneſs: which he has no Opportunit) 
of doing; and if the Providence of God, which puts ſuch Opportunities into 
Mens hands, might juſtify the Wiekedneſs they commit, no Man can be chan 
a 
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nv Güflt, Whatever he does; nd certainly” Opportunity will as ſoon 
au her Sin, as Rebellion, and the Murder of Princes. "We are to eam 
| mg 124 com the Law of God, not fot his Providence; at leaft this muſt be a 
rden Principle, ar the Providence of God will never juſtify arg AQion, which 
"AN WO 7 AG OHVETUCIDO JILL dene c An ee 

400 | his Law forbids. 1 * by 1 PREY ca e oy ' 63? Or * - e 2 Aire 43 #1 *. I 
Aid therefore; notwithſtanding this Opportunity which God has put into his 


q 


d to defiroy bis Enemy, and to tate the Crown for his Reward, David con 

dos 4 Fore his Duty, remembers, that tho Satl were His Enemy, and that bd frei 
Wl juftt yet he was ſtill the Lord's Anoihited. 3 The Lord forbid, fa o he, that J 25 
BS 7,115; dire my Maſter, the Lord's Anointed,” ro trete Forth my Hand againſt him, ſee- 
for cutting off the Skirt ef hit Garmem. And we ought to obſerve 

iy he durſt not hurt Saul, becauſe he was the Lord's 


Heart ſmote him for 
the Reaſon Divid gives, why h 
= Aninted ; which is the _ 
WEE Powers that are, are ordaine | n ws Fin 
ne of Cod. For to be anointed of God ſignifies no more than that he was made 
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King or ordaitied by God. For this external Unction was only a viſible Sign of 
F God's Deſignation of them to ſuch an Office; and it is certain they were as much 
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dom by Prophecy; and we never read in Scripture, that any Kings had this ex- 
ternal Unction, ho ſucceeded in the Kingdom by Right of Inheritance, unleſs the 
Title and Succeſſion were dovbtful ; and yet they were the Lord's Anointed too, 
that is, were plac'd in the Throne by him; So that this is an eternal Reaſon 


aint %u Sortrcign Princes, that they are ſer'up by God, and inveſted with - 
BE his Authority; and therefore their Perſons and their Authority are ſacret. 


u I am ſo far from differing with you in what you have ſaid concerning this 
== Fxample of David toward «Star - tho” bs Enemy, that I think it ought to be a 
Pattern to every ſingle private Man, tho* never ſo great, in a Kingdom or Com- 

= monwealth, how to comport himſelf towards the Supreme Powers, if he himſelf 
alone be unjuſtly perſecuted by them either in his Life or Eftate, that is, to fly 


| fome Circumſtahces in this = vid, that make it evident that he did not 
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ces of Saul? that is, to make a defenſive War, whenever he was aſſaulted by 
them. 5 4 OY ; 4 edu tf + 4 . . gs . 11.3 te” Oe F T 
A. I think J can give you a ſufficient Anſwer to this, and therefore you muſt 


junteers after a beloved Captain and General : Which' ſhews tow formidable he 
could 1 have made himſelf, when ſuch Numbers reforted to him of their own 
4ccar . TOES 8 Bk Ween e * 1 e 5 | FEES N 1 RL 

When he had them, he never uſed them for any hoſtile Acts againſt Saul, or any 
of his Forces: He never ſtood his ground when he heard Sau! was coming, but 
always fled, and his Men with him; Men who never were us'd to fly, aud were 
very ready to have ſerved him againſt Saul himſelf, would he have permitted them. 
And I ſuppoſe yon will not catt it a defenffoe Mar, to fly before an Enemy, and to 
hide. themſelves in Caves and Mountains ; and yet this was the only defenfive Mar 


and all that he could make, according to his profeſſed Principles, that it was net 


purſued, as David was, by an enraged and jealous Prince, I will not charge them 
of Rebellion, tho®they fly before him by thouſands in a Company. og 
| Jet there was ſufficient Reaſon why David ſhould entertain theſe Men, who 
10 bpearily reſorted to him, tho he never intended to uſe them againlt Saul. For 
ome 0 them ſexved for Sies, to watch Saul 's Motions, that he might not be ſur- 
3 by him, but have timely notice to make his Eſcape. And the very Pre- 
ence of ſueh 3 Number of Men 9 without any hoſtile Act, preſerved 
him 


oſe Cut-throats that Saul might ſend to kill him 


which David made with all his Men about him: Nay, all that he would make, 


lawful to flirerch out bis Hand againſt the Lord's Anointed. And when theſe Men are 


N | l Di 7 Yi 19 Was » > ; A 
Reaſon the Apoſtle gives in the Romans, becauſe the Rom. 13. 14 
of God, and he that refiſteth the Power, feſiſteth the Ordi- ** | 


= God's Ainted Without this viſible Un&ion as with it.  Cyras is called God's Anointed, I. 45- 1. 
tho he never was anointed by any Prophet, but only jon for his King- 


$3. 13« 
1 Chron. 12. 


obſerve, that David invited none of theſe Men into him; but, they came as Vo- S. C. R. p.32. 
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him from heing ſeiz d on by ſome officiou 
delivered him into Sa, hands. And he 


Nl 

cal) > ids 
| againſt him; a8 wr d in theoyer 

was thus ordered by God for that very end. I 


* 


ſhould facilitate his Advancement to the Kingdwooeoere n: 

F. I cannot think your Anſwer to this Objection ſatisfactory; for firſt, it is ej 

1 Sam. 22. 1. dent, that when David was at the Cave of Adullam, his Brethren and all his Fr 
30 | ther's Houſe, as ſoon as they heard it, went down thither to him: And tho | 
ml be not expreſly ſaid, that he ſent for any to come to his Aſſiſtance, yet it is plain 
vil he refuſed none that came; and to what. purpoſe ſhould he make uſe, of ſo mj 
as 400 or 600 Men, unleſs it were to defend himſelf againſt thoſe Men that g. 

might ſend againſt him, {ſince half a ſcore or twenty Perſons had been enough to 
have-ſerved for Spies? And if he had thought himſelf obliged only to run away, 

three or four Servants had been enough in conſcience to have waited on him i 

any neighbouring Country: But that David thought it no Sin to defend himkf 

from the Violence of thoſe whom Saul ſhould ſend to kill him, is plain from what 

3 Sam.22.23, he ſays to Abiathar, upon his Flight unto him after the Death of his Father: Ai 
thou with me ; fear not : for he that ſeeketh my Life, ſeeleth thy Life, but with me thy 

ſhalt be in ſafeguard. And if David had not meant by:theſe Words to have de 

fended Abiathar's as well as his own Life, if Wes e without a poſſibility 

of eſcaping, it had been very cold comfort for David to have only aſſur d hin 

that he ſhould be in ſafeguard with him till the firſt, Aſſault that ſhould be made 
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upon them, but that then he ſhould ſhift for himſelf ; for as for his own part, he 
would rather permit his Throat to be cut by the King's Officers or Soldiers than 
reſiſt them. EI. 8 
And therefore, tho' I own that it was not lawful for: him to ftrerch out his. Hay 
againſt the Lord's Anointed ; ſince I do not allow any private Subject to kill ce 
Tram, unleſs in a State gf actual War or Battel, - wherein they, are Aggrellors 
nor then neither, if it can poſſibly be ayoided : Vet do I not find it at all unlaw: 
ful for David, or any other private Man, to defend his own Life againſt ſich Af 


* * 


ſaſſinates as his Prince may ſend againſt him; ſo it may be done without a Civil 
War, or endangering the Peace of the Commonwealth. Agd ſo much you your 
ſelf, tho” coldly, ſeem to yield, when you ſay, that the very Preſence of ſuch; 
number of Men about David, without any hoſtile Act, preſerved him from being 
ſeiz'd on by ſome officious Perſons, who otherwiſe might have delivered him, into 
| Saul's Hands: For I cannot think that David would, have been at the trouble of 
keeping ſo many Men only for ſhew, and-a Terror to, thoſe officjous Perſons joy 
mention, without reſiſting of them, if there had been occaſio nm. 
And tho you tell me, that his being anointed by Samuel to be King after S 
Death, was the firſt ſtep to the Kingdom, to have ſuch a Retinue of valiant, Men 
about him; which made his Advancement to the Throne ſo much the eaſier 
and diſcouraged any Oppoſition which might have been made againſt him, and 
that we ſee it proved ſo in the Event; and therefore have reaſon to believe, that 
it was thus ordered by God to that very End, I muſt take the liberty fo far to 
differ from you. CE — ̃ (— — — 
For firſt, I deſire to know by what Authority David could liſt 6 or 700 Men 
in Arms in Saul's Territories? and whether, according to your Doctrine, they 
were not Rebels for joining themſelves with one who was declared a Traytor by 
the King? And tho you ſay it was thus ordered by God, I grant indeed it was; 
yet doth it not appear that it was done by any Divine Revelation to Nathan ot 
Abiathar, but only by the ordinary Courſe of his Providence, like other things in 
the World: And therefore it is no fair way of arguing for you to affirm, that 
whatever David did in the matter of his own Defence, contrary to your Prin- 
ciples, he muſt needs do it by expreſs Order from God, of which the Scriptute 
is wholly ſilent: Much leſs doth it appear from the Story, that theſe Men 5 
N avi 


* * 
* 

95 * 
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been (as he of K 0 f | 
þ of his Father, or by the Intrigues of his Competitor, the Duke of 


UE 
8 


au the Pulpits in England, as a moſt Horrid Rebellion of a Son and a Subject againſt 
nis King and Father, tho he had never done any Act of Hoſtility againſt his Forces, 
but always fled from them ? And yet he, being Heir apparent to the Crown, 
BE might have pleaded as well as David, that he kept theſe Soldiers about him, only 
to keep himſelf from being murdered by thoſe officious Perſons, whom his Father 
or Uncle might ſend to apprehend him, and to have ſuch a Retinue of valiant 
EX Men about him, as might render his Advancement to the Throne more eaſy, 
RE whenever his Father ſhould die. 
AE -- dall not urge, as a farther Proof of the Lawfulneſs of David's Reſiſtance of 
als Forces, his Intention to have aid in Keilah, and to have fortified it againſt 
Faul, had not he been informed, that the Men of that City would have ſaved them- 
__ ſelves by delivering him up to Saul; ſince, J confeſs, it doth not certainly appear by 
the Text, whether David would have ſtaid any longer there than till Sau had ap- 
proach'd near that Place; whether the Keilites would have delivered him up, or 
not. Much lefs ſhall J urge that other Example, which ſome Men make ule of, 
Hof David's going to the laſt Battle againſt Saul with 4chiſh, King of the Philiſtines - 
For tho' it be plain he march'd with them as far as Apheł in the Tribe of /Jachar ; 
= yet I confeſs it is not certain, whether he really intended to have aſſiſted them or 
not, in this War againſt his Country; ſince he might either have gone over to 
Lau at the Beginning of the Battel, or elſe have ſtood neuter ; tho? neither of them 
would have been very honourable, or conſonant with David's Character: There- 
fore I ſhall ay nothing of this, ſince the Lords of the Philiſtines, for fear he ſhould 
= prove an Adverſary to them in the Battel, made him retire again into the Land of 
the Philiſtines; tho' he ſeem'd to be very much troubled to be ſo diſtruſted, that 
he might not fight againſt the Enemies of that King, who had ſo good an Opi- 
nion of him. And therefore I pray you will proceed to thoſe other Examples you 
have to produce out of the Old Teſtament. | Has 
M. Well, ſince you are not ſatisfied with this Inſtance of David, (tho I am 


to proceed in the Jewiſb Hiſtory, Solomon, who ſucceeded David in his Kingdom, 
did all thoſe things which God had expreſly forbid the King to do. He ſent 
== into Eg tor Horſes : He multiplied Wives, and loved many ſtrange Women (to- 
= gether with the Daughter of Pharaoh) Women of the Moabites, Ammonites, &c. He 
| multiplied Silver and Gold. And tho' God (who is the only Judge of Sovereign 
Princes) was very angry with him, and threatens to rend the Kingdom from him, 
which was afterwards accompliſh'd in the Days of Rehoboar ; yet this did not 
give Authority to his Subjects to rebel. If to be under the Direction and Obliga- 
tion of Laws makes a Limited Monarchy, it is certain the Kingdom of Iſrael was fo. 
There were ſome things which the King was expreſly forbid to do, as you have 
5 already heard ; and the Law of Moſes was to be the Rule of his Government, the 
4 ſtanding Law of his Kingdom : And therefore he was commanded, when he came 
= to the Throne, to write a Copy of the Law with his own Hand, and to read in it all his 
a Days, that he might learn to fear the Lord his God, and to keep all the Words of his Law, 
and theſe Statutes, to do them. And yet being a Sovereign Prince, if he broke theſe 
U 2 Laws, 
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retended ) the legitimate Son of King Charles II. but by ſome par- 
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1 Sam. 23. 


1 Sam. 29. 
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glad you allow the Perſons, even of Tyrannical Princes, to be ſacred) therefore 
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Chap. 25.27. you will find in the ſecond of Chronicles concerning Amaziah, who when he tur 


Chap. 21.10. Book of Kings: And you'll find in the ſame Book, that the City of Lilna revolt! 


Ver. 4. 6. 


2 Chron. 26. But much more lawful was the Re/ftance, which Azariah, and, the 80 Pries 


Ver. 18. 


Vide S. Chry- and took the Cenſer in his Hand to burn Incenſe, and that thereupon the Leprol 
ſoſt. Eclogz aroſe in his Forehead, the Prieſts thruſt him out of the Temple. The LXI 


de Imperio 


Poteſtate 5 


where you'll 


find, that he ho may Jay to a King, what doeſt thou ? And, which is more remarkable, th) 


both owns 


and juſtifies ould have done the ſame to him, whether that Judgment had happen'd or not, 


this Reſiſ- 


tance in the 5 1 . 
High-Prieſt for him, that was no Prieſt, to ſet his Foot within the Temple. | 


2 Kings 10. 


30. 


148 
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Laws, God was his Judge and Avenger; but he was accountable to no E; 
Tribunal. Nor do we find, tho there were ſo many wicked and. idolatrous Kin, 
of Judah, who broke all the Laws of God given them, by Maſer, that ever a 
of the Prieſts or Prophets ſtirred up the Pepple to rebel againſt chem for it. 
E. Neither of theſe Inſtances do reach the Caſe in hand; for I grant, that ne; 
ther the Breach or Non-obſervance of theſe 2 enjoined the Kings of ral 
by God, nor yet their open Idolatry, were a ſufficient Cauſe for their taking 
Arms, or reſiſting their Kings in ſo doing; ſince theſe were Offences only Gal 
God, and in which the People had nothing to do, thoſe being no part ſe, that 
tacit or implicit Compact of Protection and Preſervation, that goeth along wit 
all Kingdoms and Supreme Powers whatſoever. And I have already excepted gy 
of the Cauſes of Reſiſtance, or taking up Arms, the Prince's being of a differa 
Religion from that of his Subjects. And tho I muſt own, that the Kings of al 
were under the Direction or Obligation of the Law of Moſes, and ſo were Imi 
Monarchs ; yet this Limitation was not from the People, but from God, wha 
Buſineſs it was to revenge the Breach of it as often as they offended, and if the 
broke thoſe Laws, God only was their Judge and Avenger (as you your ſelf wy 
well obſerve) who never failed ſeverely to puniſh this Breach of his Laws. 
Yet were not the People of the Jews always ſo nice and temperate as you mal: 
them: For, beſides the Example of Rehoboam, which I have formerly made ufc 4 | 


* 
* 


away from following the Lord, They (viz. the People) made a Conſpiracy againſt lu 
in Jeruſalem, and he fled to Lachiſh ; but they ſent to Lachiſh after him, aud ſieu hn 
there, and made his Son Uzziah King in his ſtead. Wor do we read that any ver 
puniſh'd for killing him, as Amazrah put to Death the Servants of his Father Kin | 
Joaſb, for conſpiring againſt him, as it is related in the tenth Chapter of the { 


(which ſure is the higheſt degree of Reſiſtance) from that wicked King FJehuan, 
who had ſlain all his Brethren with the Sword, and walked in the way of. the King: i 
Iſrael, as did the Houſe of Ahab, and wrought that which was evil in the fight of th 
Lord, &c. And therefore it is ſaid expreſly in the Text, that the City of Lib 
revolted from his Hand, becauſe . he had forſaken the God of his Fathers. I bring t 
theſe Inſtances to juſtify Rebellion, but to let you ſee that it was ſometimes pric- 
tiſed amongſt the Fews, tho" you affirm the contrary. | : 


Ll * 


that were with him, made againſt King Uzziah, when he would have burnt In 
cenſe in the Temple. Pray turn with me to the Place, and read what is there 
ſaid : And they (viz. the Prieſts) withſtood Uzziah the King, and ſaid unto him, k 
appertaineth not unto thee, Uzziah, to burn Incenſe unto the Lord, but to the Prieſts the Su; mn 
of Aaron, that are conſecrated to burn Incenſe. Go out of the Sauctuary, for thou tif 

treſpaſſed, neither ſhall it be for thine Honour, '&c. And when he perſiſted therei, 


render it, &yoev &ni 'Oriev, i. e. they reſiſted him. Joſephus ſays, they drove hin 
out in haſte. So that you ſee they went ſomewhat farther than Solomon's Queſtia, 


withſtood him before the Leproſy roſe upon his Forchead ; and no doubt but they 
ſince he went about to uſurp the Prieſts Office; it not being ſo much as lawkil 


But if you look into the Hiſtory of the Kings of Mrael after their Diviſion from 
Judah, they are ſo far from teaching us theſe Leſſons of Paſſive Obedience and Nutr 
refiſtance, that you will ſcarce find any other manner of Succeſſion amongſt them, 
but the killing of one King, and the ſetting up another; and Jehu, for rebellug 
againſt and deſtroying the Houſe of Ahab, had the Crown entailed by God's Pro- 
miſe to his Poſterity unto the fourth Generation. And tho' I do not produce a 
of theſe Examples as fit for our Imitation at this day (fince what Jebu did was dove 
by God's expreſs Warrant and Command) yet Ithink. they are ſufficient Evidencts 
that neither the Perſon nor Power of the Kings of Judah or Iſrael were always 
look d upon as ſo ſacred and irreſiſtible by their Subjects, as you ſuppole. 

M. Iam glad you are ſo ingenuous to confeſs, that moſt of theſe Examples ou 


have brought of the Reſtance and Murders committed by the. Jews and {rector | 
| * upo 


n a4 1 PS 


Dialogue the Third. 
2 8055585 . if ſo, pray make what other uſe of them you pleaſe, ſince a 


ad Ju non valet Confequentia : cannot deny but that the Succeſſion of the 


Ine up ſome or other to rebel againſt them and make them away, as a Puniſh- 35. 


and rei: | At 

8 — why. wm Baaſba, and againſt his Houſe ; Zinri ſlew Elah the Son o 

, but he did not long enjoy the Kingdom which he had uſurped by T reaſon 
Ind Murder, for he reigning but ſeven Days in Trrza, which being beſieged and 


Hf 4 "| 


rd died. 
=. yet Nadab and Elah were both of them very wicked Princes ; and if that 31. 
i $ 4 juſtify Treafon and Murder, both Baaſha and Zimri had been innocent 3 
War as for the Example of Jehu's killing his Maſter King Joram, (you ſay) it was 
Wt the particular Command of God, and is no more to be produced as an Ex- 
ple for Rebellion, and the Murder of Princes by the General of their Armies, 
Shan that becauſe the Children of Jae] had a Power given them by God, to extir- 
te and deſtroy thoſe ſeven Nations, whoſe Countries God had given them to 
verit, therefore they had a like Right to deſtroy all other Nations whatſoever, 
eat lay near them: And therefore thoſe Actions in Scripture, which are ſome- 
ies commanded by God, for the bringing about the great deſigns of his Provi- 
gence by thoſe humane Means that may feem unjuſt to us, are not to be produ- 
ted for Authorities, nor alledged as Examples. „ 
F I ſo far agree with you, and do by no means allow that particular private 
een, of what Condition ſoever they are, ſhould diſturb the Commonwealth and 
murder their lawful Princes, tho Wicked or Idolatrous, only to ſatisfy their own 
rrivate Zeal or Ambition, and to ſet np themſelves, who perhaps are altogether 
s bad or worle than him they depoſe or make away. But yet I think I might 
very well produce theſe, to convince you that there were no better Examples for 
Loyalty or Paſſive Obedience among the Jews than other Nations; and there- 
ore that your Examples out of the Scripture do hitherto-prove inſignificant ; yet 
I cannot but take notice of one paſſage, wherein, by following the ordinary Engliſh 
= Tranſlation, you fall into a great miſtake, where you make Banſha to be ſlain by 
einri, becauſe he killed Nadab ; which as it is there rendered in the Engliſb is 


alſe, for the Words in our Tranſlation are, becauſe he killed him, viz. Jeroboam, to 
hom it there immediately relates; which is falſe, for Baaſba did not kill Jero- 
Vm, but Nadab his Son: Neither was it ſuitable to God's Juſtice to deſtroy 

Baz for that which he himſelf had ordained him to do; for God, by Jehu the 
Prophet, ſaid to Baaſba; Foraſmuch as I exalted thee out 'of the Duſt, and made thee 
Prince over my People Iſrael, and thou haſt walked in the way of Jeroboam, and haft 
vade my People Iſracl to Sin, to provoke me to anger by their Sins: And therefore the 
Text concludes this Narration with theſe.Words, That the Word of the Lord came 
againſt Baaſha, and againſt his  Howſe,. even for all the Evil which he did in the Habt of 
% Lord, in provoking him to anger with the work of his Hands in being like the Honſe of 

W Jeroboam. But the Words which immediately follow, and becauſe he killed him 

(.. e. Jeroboam) cannot be truly render d in our Exglis Tranſlation, for the Reaſon 
already given; and therefore the beſt Criticks upon this Place tranſlate it thus, 
leaving out and, therefore he (viz. the Lord) ſnote him; (i: e. Nadab) by the Hand 
L. | of Baaſha ; whereas our Tranſlation makes the Scripture to contradiẽt itſelf. I 
| have-no more to obſerve from this Hiltory of the Kings and Chronicles; and 
3 therefore pray proceed to what other Teſtimonies you have to produce. 

3 M. Well, I chink I can make it much more plain from other Examples and Pre- 
NY Ne: on of Scripture, that the Jeus were not only under high Obligations to 
+ 1 ubject to the Higher Powers, after they were carried Captives to Babylon; but 35 
: o not to reſiſt them, tho they went about to exerciſe their Power never ſo eruel- 
and tyrannically, even to the Deſtruction of the whole Nation. Now the Pro- 


2 


whither ¶ have cauſed you to be carried aua | _ 

wo, | > C4 way Captives, and pray to the Lord for it; for in 
1 = 27 thereof you ſhall have Peace : Which made it a neceflary Duty to be ſubje& 
= i Powers under whoſe Government they lived. And accordingly we find 
=_ that 


nes of Iſrach, aſter Nadal, the Son of Jrroluam, was very confuſed, God ſtir- S. c. x, f. 


Peng for their former Rebellion and Kdolatry: Thus Baaſhe killed Nadab the Son 1 *#7* 75: 


in his ſtead ; and for this, and his other Sins, > HR yy 


_—_ This Example Jezebe/ threatned Jehu with, Had Zimri Peace who flew his Maſter ? 2 Kings 9: 


S. 6. R. g. 


phet Jeremiah had given them an expreſs Command; Seek the Peace of the City Jer. 29. ). 
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IFO BiBLioTHECA,POLITICA 
Eſther 6. 2. that Mordecai diſcovered the Treaſon of Bi 
C. R. p. berlains, the Keepers of the Door, who. ſought to lay hand on the King Ahaſuerus; and 
* how numerous and powerful the Jews were at this time, and what great diſtur. 
bance they could have given to the Empire, appears evidently from the Book f 

ö Ring Ahaſuerus, upon the ſuggeſtions of Haman, had granted a Decree ſor the 
Deſtruction of the whole People of the Jeus; which was ſent into all the his 

vinces, written and ſeal'd with the King's Ring. This Deeree could never be g. 
verſed again, for that was contrary to the Laws of the Medes and Perſians: And 
therefore when Eſther had found Favour with the King, all that could be done 
| for the Jews, was to grant another Decree for them to defend themſelves ; avhich 
Eſtber 6. 15, accordingly was done; and the effect of it was, That the Jews at Shuſan flew 309 
16, 17. Men, and the Jews of the other Provinces flew 75000, and reſted from their Enemiz . 
Without this Decree Mordecai did not think it lawful to reſiſt (which yet was; 

Caſe of as great Extremity and barbarous Cruelty as could ever happen) which 

made him put Eſther upon ſo hazardous an Attempt, as to venture into the King 

Preſence without being call'd, which was Death by their Law, unleſs the . King 

Eſther 4. 11. ſhould graciouſly hold out the Golden Scepter to them; yet when the Jeu hy 


obtained this Decree, they were-able to defend themſelves and to deſtroy their | 


Enemies: Which is as famous an Example of Paſſzve Obedience as can be met vit 


JJ - 2 „ e 6 Bc 1 207 e * 
Dan 5. 18, And pray ſee here what the Prophet Daniel acknowledges to Beltehazzar. Th 
19. moſt high God gave Nebuchadnezzar thy Father a Kingdom, and Majeſty, and Gln, 


and Honour: Aud for the Majeſty that he gave him, all People, Nations and Langu: 
trembled and feared before him Whom he would he flew, and whom he would he ket 
alive, and whom he would he ſet up, and whom he would he pulled down. And if the: 
Heathen Kings received ſuch a Power from God, as the Prophet here affirms, & 
Paul has made the Application of it, that he that refiſteth, reſiſteth the Ordinanc if 
God: And J think theſe Examples may ſerve out of the Old Teſtament, and thete 
fore I ſhall conclude with the Saying of the Wiſe Man, who was both a Prophet 


Feel. 8, 2,3» and a King: Where the Word of a King is, there is Power, and who may Jay wito hin, 


+ . What doeſt thou? CY wi = 
F. Tho' this laſt Proof be the ſtrongeſt you have yet brought, yer I think it 

will not reach the Point in queſtion ; to prove that zo Re/iſtance whatſoever, th fir 

Saving the Lives of a whole Nation, can be lauful. I grant indeed, that the Com- 

mand of the Prophet Jeremiah, of praying for the Peace of the City whither they wer 

carried away Captives, was to be obeyed, being obliged to do it, not only by the 

Laws of Nature, and in regard of thoſe Benefits of Prote&ion, and enjoying the 


free Exerciſe of their Religion and Liberties without being made Slaves, tho the nn 
had been carried Captives ; which was no more than removing them out of W-. 


Country and ſettling them in another, according to the Cuitom of the Eaftn 
Princes of thoſe Times; when they would, by removing the beſt and greatelt o 
the People out of a conquer'd Country, prevent their rebelling againſt them, 4 
they: had done before ; but that they enjoyed a Property in their Lands and 
Eſtates after their Captivity, is certain, by the Prophets commanding themto 
build and plant Vineyards in the Country of Babylon, during the 70 Years (ap- 
tivity foretold by him from God. So likewiſe I grant it to be a neceſſary Din 
Subjects, tho' Strangers, to be Faithful and Obedient to thoſe Princes and States 
under whoſe Governments they live; and therefore Mordecai no doubt perform d 
his Duty, when he diſcovered the Treaſon of the King's Chamberlains that 
thought to kill him. 8 „ 
But to come to your main Argument, that it was unlawful for the whole Na- 
tion of the Jews to reſiſt thoſe who were impowered, by the Decree of King 
Abaſuermz, to maſſacre and deſtroy them, I ſhall not diſpute with you about the 
Matter of Fact, as you have related it, but only in this particular; that wheres 
Eſther 8. 11. you ſuppoſe, till the King had iſſued out a. ſecond Decree, wherein he granted tle 
Jews which were in every City to gather themſelves together, and to ſtand for their 1% 
zo deſtroy, to flay, and cauſe to periſh all the Power of the People and Province that ſhoul 
aſſault them, &c. and to take the Spoil of them for a prey; without which Dea 
you ſay, Mordecai did not think it lawful to reſiſt, tho it was à Caſe of as great Ex- 
tremity as could ever happen; and that therefore Eſther was put upon ſo hazardous 


an Attempt, as to venture to obtain this Decree, tho' with the Peril of her . 
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but that when they bad onde obtain d ire they were then, and not before, enabled 


von do not fairly repreſent the latter part of this Story; for it no 
LATE In pears fab T wo (co you are ploaſedira-add it) that Morderar ad nor 
din ir zwa for the Jews to refiſt till chis Pecteel was obtained ; for it is only 
ere aid, That he ſeit Eſther to the King, and as Joon as ſhe came into his Preſence, ſhe fell 
4 47 bis er, and loſusghr him uith Teari tn put awdy the, Miſchief of Haman 1 
eite. (Pray read the Words) Aud ſbe laid, Mit pleaſer:the King, and if I have found 
— fight, and the thing ſeems right before the King, and I be pleaſing in his Eyes, 
eit be written 10 reverſe the Letters deviſed by. Haman the Son of: Hammedatha 2% 


0 Agagite, which he wrote 10 deſtxoy the Jews which are in all the King's. Provinces. By 
WE which you may ſee that Eſther's, Requeſt, was not for a Liberty to defend them- 


ſelves, (as you ſuppoſe) but only to try if the could get the King to reverſe the 
fr. Decree obtained by Haun to deſtnoy them. But becauſe the King's Decree, 


* + 


cee, to give the Jews a Legal or CivibPower to gather themſelves together, and 
and upon their Defence againſt all mate ſhonld:aſſault them; which was fo far 
PDbeyed, that the Rulers of the Provinges and other Officers of the King, inſtead 
ot deſtroying, helped the Jeus, becauſe (ſays the Text) the fear of Mordecai Fell 
en them nn. VV 

So that tho' I oum this Decree gave them a legal Power to ſtand upon their de- 
eernce; and did likewiſe hinder the King's Officers from heading the People, and 
vutting the firſt Decree for, their, Deſſrugtion in Execution, as otherwiſe they 
would have done, had it not been tor.thys laſt, and for that great Power which 
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She for the whole Zewih Nation to have defended 
Officers or others who would have gone about to de- 


Wo of Mankind. have ro preſerve themſelves . An d tho? 
erlons are often obliged to give up this Right for the 


" TINT! 


2 5 1 3 IAN ern by 
n. to judge whether it had 


151 


to defend themſelyes, and deſtroy their Enemies. li anſwer to'which, I mult needs 


Eftber 8. 5. 


; hen once iſſued out, was not to be reverſed}; therefore he iſſued this ſecond De- Chat. 9. 3. 


Wired x N 5 : See the for 
o. ſucceſſiyely headed the People of the cus in that obſtinate and 25% F 


1 Macce. I. 
37. 


: Years free Enjoyment” of it: So that it is plain, the un *before' the 


do you as little Service; for tho I grant, it is true, that no Mam can ſay to an 25. 


ready ſaid) nor any Political, but a Natural Power. | 


Religion, which could not, without the higheſt Violence and Injuſtice, be take 5 


it is plain out of Jaſephus's Antiquities, Lib. 12. That Antiochus had reconquet d 


Governor under him; fo that there cannot be more certain Marks of Sover" 


A. 
EO k 0 5” 
N 8 
Chriſt, both Prieſts:tand People, did not Think it unawful to defend cheir Lite 
and Religion, in caſt of great Extremity; and that our Saviour Chriſt bath 20 
where, by his Goſpel, retrenched wRole Nations of that Liberty, lies upon Foy 
to prove. en r s Ne 2 e TS e ON eee e WIN 115 t 96, 


* „ 


But to conclude; as fort 


Wt a 


which continued in this Family till 'the! Corlqueſt of Jusen by: 


241 \ 


— 


* 


Text you have eitect ont of the BD, that vi 


ſolute King or Monarch, Nh doſt thou? i. e. call him to account as his'% 
perior ; yet doth it not therefore follow, that a while People or Nation hape 
Power to defend themſelves, in any Caſe wharfveyer;\#gainſt his unjuſt Violent 
or Tyranny ; this not being the Act of a Superior, bat an Equal (as J hate d 


re 
7 ; Nr $5 g 


M. I confeſs this is the notableſt Example of Refftance that you have brougt 
yet: But I think it may be eaſily anſwered, if we ſußßoſe with Jyſephis and oth 
Authors, that tho Alexander tile Great was certainly poſſeſſed o Paleſtie, h 
Right of Conqueſt, and the Submiſſion of the High. Frreſt . RO him ; we 
his chief Captains conſpiring together, made ſuefr a'ſcambling' | 


viſton of the Fn. 
pire among themſelyes as they could, every one almoſt ſeeking how he met RE 
ſuppreſs the reſt, and attain the whole alone for himſelf; ſo as thereupon the 0 
were as free from the Macedonians, as any other of their bordering Neighbou;, 
none of the ſaid Captains having any lawful Ittereſt'or Title to Judah : But t 
which turned to the Benefit of ſome othets, brought a great Derriment (for vm 
of Ability) unto them; for ohe of the ſaid Captains, wiz. Antioch, having . 
ten to himſelf a very great Kingdom in Hria; and another, viz." Profomy,” in Ext, RR 
the Jews dwelling betwixt them both, were miſerably (on every fide) vexed) 


t them und: RR 


ag” 


them: Sometimes the Egyptians, by Oppreſſion and Force, brought 
their Subjection, and impoſed great Tributes upon them; and fometimes the $ri- 
ant growing mightier than the Egyptians, did likewiſc greatly afflict them; e- 
cially in the Reign of Antiochis Epiphanes, whoſe Invaſion and Government is Rm 


moſt unjuſt and Tyrannical : He ſhed inmeent Blood on every fide of the Sanctum; 


ſpoiled the Temple, erefting in it the Abomination' of the Gentiles, and chuſad it to bi m,᷑ 


unſpeakable Cruelties exerciſed upon thoſe who refuſed to offer Sacrifice uno RE 
Idols; until Mattathius, moved with the monſtrous Cruelty and Tyranny of the 
ſaid Antioch, made open Reſiſtance, the Government of that Tyrant being not tha 
either generally received by Submiſſion, or ſettled by Continuanee: So that atte: 
the Time of Alexander the:Great, the Jewiſh Nation was governed by their om RE 
High-Prieſts and Sanhedrim, and lived according to their own Laws in all M.. 
ters both Civil and Ecclefiaſtical 5 tho, more often, I own, with A Subordinatim RE 
to the Soveraignty of the Kings of Egypt, till this Invaſion of their Religion an! RT 
Liberties by Antiochus : So that they had a legal Right to the free Exerciſe of tt. 


the Temple of Jupiter Olympias. Not to mention the Prophanation of the Lav, ail 


, 77 111 
* 1 h 7 


from them. VVT — 1 

F. Notwithſtanding what you have now ſaid concerning this Action, I doubt 
not, but if you will conſider Joſephus a little better, as alſo the two Books of the El 
Maccabees, you will find, that not only Autiochus Eprphanes, but alſo Antiochas ti 
Great and Hleucus Philopater, were true and lawful Monarchs of Cœlo- Syria, ud 
conſequently of Paleſtine. And tho'I grant there had been Wars between Au¹j˖mjʒz 
the Great and Ptolomy Philopater, concerning the Dominion of that Country; jet 


all this Country from the Egyptian, tho he afterwards parted with half of the 
Tribute of it to Prolomy Epiphanes King ef Egypt, as a Dowry with Cleopatia lis 
Daughter; yet ſurely he retained the Supreme Dominion of it to himſelf; for we 
find in the ſecond Book of Maccabees, that Sleucus Philopater ſupplied all the Colb 
of the Sacrifices out of his on Revenues ;-that is, of thoſe Sacrifices that wer 
offered for the Health of the King, as they were afterwards for the Roman EY 
perors : And we find in the beginning of both the Bocks of the Maccabees, that te 
King of Syria had Power to make and unmake the Hith-Prieſt whenever he pleaſed 
as having the Dominion over Cælo-Hria and Phenicia;; over which, as appears) 
the ſecond Chapter of the ſecond Book of Maccabeet, Seleucus had made Huli 


Maje!! 


; , A 

Majeſty exerciſed by the Great Turk over any of thoſe Tributary Princes or Go- 
_. * orwirhRanding what you have ſaid to the contraty, out of Tknow not what 
authors, that the Government of Antidchrs Epiphanes Was an unjuſt Uſurpation ; 
e. bating this Tyranny in the exerciſe of it, he had a juſter. Title an oh 

Abbrander the Great had; ſince, belides Conqueſt, hie had your own Right o 
rreſcription by three Deſcents: And Thave Grot# (beſides other more antient 
authors) on my fide in this matter. And pray new ſee Grotiuss Opinion, in his 
2 ke ſufficiently for my Opinion. 8 

: 22 The Fact * the 23 may ſeem like to this, (viz. the Example of David 
bee before going) for that ſome do defend theſe Arms by this Pretence, as if An- 
* ohen were not their King, but an Invader, I fuppoſe to be vain ; ſince no 


„ of the Kim; and that deſervedly, fince the Fews had long fince 
Hi 3 Empire of the Macedonians, in whoſe Right 2 had 
ſucceeded; for that the Law forbids a Stranger to be ſet over the People is 
only to be underſtood of a voluntary Election, and not of that which the People 
were forced to ſubmit to by a Neceſſity of the Times. N But what others ſay, 
that the Jews then uſed the Right of a People, who were in their own Power, is 
not true. For firſt of all, the Jews being conquered by Nebuchadnezzar, by the 
Right of War, obeyed by the ſame Right the Medes and Perſians, as Succel- 
fors to the Caldeans, whoſe whole Empire devolved upon the Macedonians, (with 
1 likewiſe agrees in his 36th Book:) Hence the Jeu are ſaid by 
Tatcit | 
WF rs Srvientinm. Neither did they covenant any thing with Alexander, and his 
FSaucceſſors, but ſubmitted themſelves to their Dominion without any Condi- 
tions, as they had been under that of Darius before. But if the Jews were 
ſometimes permitted to obſerve their own Rights and Laws, that was meerly 
precarious, proceeding from the Beneficence of thoſe Kings, and not from any 
& [aw ſuperinduced on their Empire. Therefore -thete is nothing which can 
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Self defence; and that according to David's Example, they retired into deſart 
: ® 0 5 | . | 22 
= = Places for their Security; nor took Arms until they were ſet upon. So far 

= Crs. dd C4 


= MI ſhall not farther diſpute this Point, though I thought I had very good 


4 
py 37 
* 


Authority on my ſide; but I think J have a better Apology to make for this 


1 5 g 1 Action of theirs, viz. That God might very well, either by an expreſs Revela- 
WE tion, or at leaſt a Divine Impulſe of his Holy Spirit, command or excite 


iattathias, and his Sons the Maccabees, to take Arms in defence of thoſe Privi- 
——. TL 5 EF ana La: 
Jlleges, which had been fo often confirmed to them, till at laſt it pleaſed God 


Princes; which they abuſing, by Cruelty and Ambition, tyrannizing over their 


WT Subjects, and murdering their Brothers, it was no wonder that God was pleaſed 


do take away the Scepter from them, and'conter it upon the Romans, who gave it 
under them to Herod, the Son of Autipater, the Aumem. And therefore you can 
with no more Juſtice urge this Example -of- the-Maccabees, to prove Subjects may 
reſiſt the Supreme Powers, than to alledge the Example of Jehn as an Autho- 
rity for Rebellion: Since, as J ſaid before, whatſoever God is pleaſed to bring 
about by humane Means, but yet by his particular Precept or Revelation, is 
do be {till look'd upon as an Exception from the general Rules of Non: reſiſtance 
and Paſſive Obedience- RI GM | 85 

I confeſs what you ſay would fully anſwer my Objection, could you as 
M evidently make out, from the Hiſtory of the Maccabees, or Joſeplus, that theſe 
Maccalean Captains did at all act in thoſe Wars they made, by any expreſs Pre- 


cept, or Divine Revelation from God, as without any juſt Grounds you ſuppoſe 
it. And therefore, I deſire you would ſhew me, if you can, any Teſtimony out 
of the Books of the Maccabres, or Joſephms, to prove that they acted thus by ver- 
tue of any ſuch Divine Infpiration, and then I am contented to yield the Cauſe; 
which, if you cannot do (as I think you can't) I muſt look upon my ſelf as to 

| X | have 


which he places and diſplaces at his pleaſufe. And therefore, it is appa- 


b here in all the Hiſtory. of the Maccabees, Antrochns is called by any other 


to have been, during the Empire of the Medes and Perfians, Viliſſima 


RF defend the Maccabees in this matter, beſide the moſt extreme and moſt certain 
RX Danger, (viz.) as long as they fo contained themſelves within the bounds of 


1 Mit Book de J. B. & P. cap. 4- which I will read into Engliſh; and I think will 5 5. 
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it alſo to be lawful. . 5 = 
F. 1 do join Iſſue with you in this, and muſt {till ſuppoſe (until you give 1 


have had the better in this Controverſy, concerning the Right that Subjects h 
to reſiſt, in Caſe of Neceſſity, before the coming of Chrilt. 


* * * 


M. Jer for all that, ſome of the Fathers, and modern Commentators on thel 


Books of the Maccabees, do hold, that ſuch wonderful Victories, - as were cb. 
tained by Judas and his Brethren, could not have been without the -miraculgys 
Providence of God, and conſequently a Divine Inſpiration aſſiſting them; eſpe 
cially conſidering the ſtrange Judgment that we read fell upon Antioch for hj 
Impiety ; and that Judas had oftentimes Divine Revelations, appears by thy 
Dream or Viſion, mentioned in the laſt; Chapter of the ſecond of Maccabees , (; 
Jeremiah the Prophet's giving him a Golden Sword, and in giving it, ſpeaking thus 
Take this Holy Sword, a Gift from God, with which thou ſhalt wound the Adverſaris. 
Which Dream, if it were ſent from God, as is highly probable, ſufficiently co 
firms the commonly received Opinion, that this Reſiſtance of the Maccabees wy, 
by Divine Warrant, or Inſpiration : And whenever you can ſhew me, ſince th 
coming of Chriſt, any Reſiſtance ſo miraculouſly abetted as this was, I will gran 


\ 


better Evidence to the contrary) that the Jews, under the Conduct of the My 


cabees, did not take up Arms againſt Antiochus, and his Succeſſors, by vertue s 


any Divine Inſpiration to Mattathias, or any of his Sons: For it appears plainh, 


as well by the Scripture, as by Foſephs's Teſtimony, that there was no mo 


Divine Revelation after Malachi; neither do the Books of the Maccabees, Joſeph 


Sulpitius Severns, or any other antient Eccleſiaſtical Writer, mention theſe Mw | 


cabees as Men inſpired by God. I grant, indeed, they might be excited by 7 
divine Impulſe of God's Spirit to do what they did: But this is fo fagfrom b» Rn 


ing at all miraculous, that I do ſuppoſe that divers great and good Men he | 


been, in our latter Times of Reformation, ſtirred up by the ſame Divine Spit 2 . 
to undertake, and perform extraordinary things, for the Reformation of Religin, n= 


and the Deliverance of God's Church and People. And therefore, as for e 
Vifion, or Dream, which you mention, it doth not appear, that it was ay RR 
more than an ordinary Dream; and if this might paſs for a Proof of a Dime 
Revelation, I could quote you many ſuch Dreams as this, out of the Liv of 
Luther, Calvin, and divers others of the firſt Reformers; whom I ſuppoſ jou 


will not maintain to have had any expreſs Revelation to do what they did, con 


trary to the Civil and Eccleſiaſtick Laws of thoſe Princes and States unde: 
which they lived. And *tis true theſe Books are not held Canonical; ye 
they were always eſteemed in the Church as ſacred Writing, as written, tho 
not by inſpired, yet by pious Men: And though they are not received in ma» 
ters of Faith and Doctrine, yet you know very well they are commanded to be 
read in our Churches, as containing excellent Precepts, and Examples in nat? 
ters of Morality ; and though therefore, though perhaps they would not be 2 


good Authority to a Presbyterian, yet, I hope, we of the Church of England ca- 
not refuſe them as Rules of , Morality. But I think we are now come to the 
laſt Inſtances that can be brought before the coming of Chriſt ; and therefore 


pray will you now proceed with your Quotations out of the New Teſtamet, | 


which, I ſuppoſe, you have ready for-me. | | 

M. I confeſs I am not able, in a Story ſo imperfectly related as this of tie 
Maccabees, to prove they had God's expreſs Warrant for this Reſiſtance ; and you, 
on the other ſide, produce but a negative Argument, that they had not (u 
becauſe neither Joſephs, nor the Book of the Maccabees expreſly mention any ſuch 
thing: And yet for all that Mattathias might, (for ought that you, or I How) 
have acted in this matter by Divine Revelation; ſince, as the Rabbins ſuppoſe, 
there was for a long time after the Times of the Prophets, a lower ſort of Re- 
velation given by God to ſome particular Men called Batcol, that is, the Dagit® 
of the Voice, which ſeems to have been ſome private or inward Voice, by whic 
God revealed his Will in ſome particular Caſes. And we read that long a 


this, Joſephus relates, that Hircanus, the laſt good High-Prieſt of the Maccait® 


Race, had the Gift of Prophecy by Divine Revelation: And why his great Grand: 
father might not have it likewiſe, I ſee no Reaſon. Beſides all this, there mig 
be other Reaſons that God might allow to the People of the Jews a greater Lr 


berty of Reliſtance, even without Civil Authority, to revenge the Prophanatio 
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Dialogue the Third. 

_ f his Temple, and Religion, being the Place where he was pleaſed particularly 
= o place his Name, than are allowed to us Chriſtians at this Day, who have 
„ ach vifible Temple, nor are under ſuch ſevere Obligations to extirpate Ido- 
1 hey might do it by the Right of Zealots, for the defence of the Law of Moſes; 
ren as. Phineas did, who, by killing Zimri and Cosbi for Fornication and Idola- 
. ry, did that which in another occaſion, and at another time, would have been 
Fo # i : ownright Murder. Pe - 
But Ee it as it will, I think we Chriſtians are by the Laws of the Goſpel tied 
oa ſrricter Subjection to the Supreme Powers, (if it be pofſible) than the Jews 
emſelves were; and whatſoever they might have dane under Antitr hus for their 


15 


2 


= Pings of us; and hath by his own Example, as well as Precept, forbidden us 
bo 7:44 rhe Supreme Powers for any Perſecution for Religion whatſoever ; ſince 
e hath ordained his Religion to be propagated, and defended by Sufferings 
nd perſuaſions, and not by force of Arms, againſt the Will of the Supreme 
WES wcrs ; and if not for Relfgion, the fog weighty of all Concerns, ſurcly not 
yr any temporal thing whatſoever. Bat the Probf of this requires more time 
han this Evening will afford, without treſpaſſing too much upon your, as well 
en Repoſe. And therefore, 1 thould be glad of angther Evening's Con- 

| Mao) with yon; to-fres \yont Mind, if it were poſſible, from this dangerous 


iftians, and of our Mothe: > the Curth of: Enghand, who treads exactly in 
Ar 8. — Ian e enn nn Loris? * 1 il 1 
. 5 Maimbl thank Rd for your great Kindneſs to' me, and the Pains you have 
ren; as allo for what you intgh ra take, for the better Information of my Con- 
Kignce. - And therefore, if you Ln WES you have no other occaſion to 
[7s ls y6n forth out of - your Lodgings, I will wait upon you again to-morrow 
in the Evening about Seven; and ſhall think it a very proper Work for the 
Lord's Day, to have my Conſcience better informed by thoſe Teſtimonies, which 
EZyou ſay you will bring out of the New Teſtament, and Writings of the Pri- 
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mitive Fathers, and Church Hiſtorians, for my Inſtruction: And if you can out 
"bf them prove to me, that al Reſiſtance whatever is unlauful, I promiſe you, upon 
= the Word of an honeſt Man, to becomè à Proſelite to this Doctrine. 
NMI humbly en e for your great Candour and Ingenuity: And 
ent 7 am ie Protec d Divine, yer Thope, by the help of the Seriprure, and 
thoſe Quorations that I tan, produce out of the Fathers, as alſo from the con- 
3 of the Primitive Church, to prove theſe! Doctrines of Paſſive Obe- 
dience and Non-feſiſtance to be the true, antient and apoſtolical Belief. But 
it is now late, and I will not trouble you any longer to-night, therefore ſhall 
take my leave of you. And fo, Sir, your humble: Servant. | 
F Dear Sir, good Night yours moſt heartily. Well, to-morrow I will wait 
M. Pray be ſure to come at your Hour; for I'll expect you. 
. 2 % 3 . ! WELLS | | 
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9 173 4 try. * 80 that What Mattathiat, and the People of the 7, eu acted in this matter, 


1 | g * . | nr n 1 . 
wn Defence, and to avoid Perſecution, yet Jeſus Chriſt doth now require higher 


9 gn ta bring you qven to the true Belief, and Practice of the Primitive 
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Whether Abſolute Non-refiſtance of the d. 
preme Powers be enjoined by the Doctrin 
of the Goſpel, aud was the antient Pradin Wl 
Dotirine of our Reformed Church of Eng. Bi 


s fil 
1. 1 


till I was with you; ſince I deſire nothing more, than t 
receive Satisfaction in this weighty , Controyerſy ; ſince¶! 
know how great à Maſter you are both in Divine, as wil BR 
as Civil Knowledge. And therefore, I beſcech you to proceed in the Meta 
I at firſt propoſed, by giving me theſe places of Scripture out of the New I-! 
tament, which you ſuppoſe prove your Doctrine; and in the next place fer 
me, that they were always underſtood by the antient Fathers, as well as the 
Practice of the whole Primitive Church, in that Senſe. e 
M. I very well approve of your Method; and therefore, to go on where vw 
left off, I ſhall, in the firſt Place, lay down ſome plain, and eaſy Propoſitions, 4 
we Grounds of our future Diſcourſe, which, I hope, you will have no Reaſonto i. 
25 therefore, I ſuppoſe, that our Saviour's Kingdom not being of dis 
World, he came not to alter the Civil Government or Polity of it, (as you he „ 
already aſſerted.) And therefore did not alter any of thoſe Rights of Sovereig! RR 
Powers, and thoſe Meaſures of Obedience and Subjection which were before 
fixed and determined by God himſelf : Neither hath given the People (eitee 
SC. R. ch. 2. conſidered as particular Men, or as a collective Body) any Power or Right '0 
Md reſiſt, or rebel againſt ſuch Supreme Magiſtrates, though they never {0 much 
abuſe their Power, by their tyrannical Government, either by perſecuting the 
true Religion, or by any other Violences and Oppreſſions whatſoever. | 
* And our Saviour himſelf tells us, That he came not to deſtroy the Law, aul lie 
id, 44. 3 : | f 3 his 
Matt. 5. 17, Prophets, but to fulfil it; that is, to fulfil} the antient Types and Prophecies in 
own Perſon, to perfe& an External and Ceremonial, by a Real and Evangele? 
Righteouſneſs ; to perſect the moral Laws with new Inſtances and Degree 0 
2 ˖ 


tlle 


0 
* 


Dialogue the Fourth, 


Wirtue and Obedience; but he abrogated no moral Law, and therefore not 
1 ES of Obedience and Subjection to Princes, which have always c been 
ed to the Fifth Commandment, Pray tell me how you approve of this 


e d readily agree to the greateſt, part of it ; but vet as Our Saviour hath 


* 


„ a pleaſed: expreſly tc enjoin us te refiſt the Supreme Powers, when they 
7 E. e and tranſgreſs_all the, Ends of Civil Goyernment, ang conle- 

Wc ucntly didolve it; ſo on the other fide, he came not to deſtroy thoſe natural 
tes, which Mankind enjoyed before his coming, of defending themſelves, 
and providing for their own Happineſs and/Security, when their Ciyil Gover- 
Saviour made no Alteration in Civil Governments, by abridging the Rights of 


Sovereign Power; ſo likewiſe hath he not conferred upon them any new Rights 
33 or Prerogatives of deſtroying, or enſlaving their Subjects, without any Contradic- 


3 — 
1 25 
3 4 

Ks 
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oon or Reſiſtance; and conſequently hath altered nothing in thoſę natural Rights, 
or Means which the People had before his coming, of hindering the Supreme 
Powers from perverting thoſe main Ends of Government, the Happineſs and Fre- 
Eerkrrration of the People. And that this Liberty doth not any way deſtroy thoſe 
Rights or Prerogatives which are neoeſſary for their own Security, and the well- 
doyeming of their People, I have, I think, ſufficiently proved in our laſt Conver- 
Arion. So that, unleſs you can now ſhew me, by ſuch expreſs Authorities, as 
bat I can have no reaſonable ground to deny it, I hope you will pardon me, if 
l cannot believe, that Chriſt by his coming into the World has taken away, or 
a bridged that natural Right which Mankind before enjoyed (even after tlie In- 


de 


ditution of Civil Government) of Reſiſtance or Self cefence, in Caſes of Extremity, 


ga iſt thoſe who exerciſe nothing of that Supreme Power, with which God 
hath inveſted them, but the meer Title. For had the Intent of our Saviour's 
coming been for this End, he had, inſtead of freeing us from the Yoke of the Law, 
aid a much heavier upon our Necks, if the Do&rines of Paſſive Obedience and 


FRonrehance are to be taken in that large Senſe, and unlimited Extent, that 
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their Aſſerters have been pleaſed-to giye them. So that though I grant our Sa- 
viour came to perfect, and not to abragate the moral Law, with new Inſtances 
of Virtue and Obedience, and therefore hath not abrogated any Laws of Obe 
ience and Subjection to Princes; fo hath he neither abrogated the great Law of 
Nature, of Self:defence in the People, when they are univerſally aſſaulted, or 
oppreſs d in their Lives, Liberties or Properties. 5 
And tho' I grant Obedience to Princes hath been reduced to the Fifth Com- 
mandment; yet neither doth that, by commanding us to honour our Father and 
Mother, forbid all Reſiſtance of Children to the violent and unreaſonable Actions 
of their Parents, much leſs of thoſe whom they may command, or ſet on to kill 
or ruin us, as I have, I think, ſufficiently proved at our firſt Conference. And 
therefore, I pray, proceed to your Proofs themſelves, and ſhew me, that they 
prove as much as you have affirmed. | „ 
M. Before ] come to my Proofs, I pray give me leave to obſerve to you, by 
vVvay of Introduction, that as our Saviour hath left the Government of the World 
as he found it, ſo he hath; beſides all this given ſuch admirable Laws, as will 


fectual way to ſecure the publick Peace and Happineſs, to prevent the Oppreſ- 
ion of Subjects, and Rebellion againſt Princes: But he has not interpoſed in new 
modelling the Gorernments-of the World, which is not of ſuch Conſequence as 
4 ſome Men imagine. It is not the external Form of Government, but the fatherly 
Care, Prudence and Juſtice of Governors, with the dutiful Obedience of Sub- 
bects, which can make any: People happy. If Princes and Subjects prove good 
OQrriſtians, they may be happy under moſt forms of Government; if they be 
not, they can be ſo under none. Had our Saviour given Subjects Liberty to re- 
| tilt, to depoſe, to murder tyrannical Princes, he had done them no kindneſs ar 
all : For to give Liberty to Subjects to reſiſt, is only to proclaim an univerſal 
Licence to Factions and Seditions, and Civil Wars: And if any Man can think 
BY this ſuch a mighty Bleſſing to the World, yet methinks it is not a Bleſſing proper 
bor the Prince of Peace to give. 555 . 
But he who inſtructs Princes to rule as God's Miniſters and Vicegerents, and 
to expreſs a fatherly Care and Concern for the Happineſs of their Si bjects, and 
that 
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both teach Princes to govern, and Subjects to obey, hetter, which is the moſt ef- S. C. B. p.46. 


— 8 
1 A 4 > — 
FEE N en i RN 
— — 8 
: _ 5 = < — 


- nd SS 
ns CT -. 
— 


1 
* 

1 
. 
is, * 
11 


GO — 
— - * 
= = — — 2 


— 


£ PS 
— 2 


158 


1tid. p. 47. 


Did. p. 47. 


Ibid. p. 48. 
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that teaches Subjects to reverence and obey their Prince as the A N God, my 
quietly to ſubmit, and yield to his Authority, and that inforcestheſe Laws bot 
on Princes and Subjects in the Name and Authority of God; and from the ( 
ſideration of the future Judgment, when Princes, who abuſe their Power, ul 
give an account of it to their great Maſter, and when Subjects who reſiſt; 0,1 
receive to themſelves Damnation; and thoſe who patiently ſuffer for God s 
ſhall have their Injuries redreſs'd, and their Obedience rewarded : I ſay; ſuch 
a Perſon as this, takes a more effectual Courſe to reform the Abuſes of Cijjz 
Power, and to preſerve good Government in the World, than all your wiſe py 
ticians, and State-menders, who think to reform the Government of the World by | | 
ſome State-ſpells arid Charms, without reforming thoſe who govern, and the Ml 
who are governed. This our Saviour hath done, and this is the beſt thing that con 
be done; nay, this was all that he could do in this Matter. He never uſury; 
any Civil Power and Authority, and therefore could not new model the Goyer, 
ments of the World: He never offers any external Force and Compulſion to mal 
Men obey his Laws, and therefore never forces Princes to rule well, nor & 
jects to obey. . But he has taken the ſame care of the Government of the Word 
as he has done of the other Duties of Piety and-Virtue, that is, he has gy ME 
very good Laws, and threatned thoſe who break them with eternal Pinig- 
ments; and as the Laws and Religion of our Saviour prevail, fo will the 0% WE 
vernments of the World mend without altering the Model and Conſtituin RE 
of them: But I come now to thoſe: places of Scripture I have to urge agi 
your Opinion. , e, e ee CH e ee, en, eee ee 
F. I pray, Sir, pardon me, if J interrupt you; and beg leave to make ſon: 
Remarks upon this Preface you have now made. Iwill not deny, but you he 
ſpoken ſome honeſt Truths in what you have now ſaid, though not without: Rm 
Mixture of divers Miſtakes: For though I grant that Jeſus Chriſt hath 1 
interpoſed in new modelling the Governments of the World, ſo he hath likeyit _ 
given Princes no Authority to alter thoſe which they find ready made, and n» 
delled to their Hands, in thoſe Countries wherein God hath placed them ate 
Helm. And though you tell me thoſe Models of Government are not of {ich Rn 
conſequence as ſome'Men imagine, yet I hope you ought to have a better O _ 
nion of this of England; ſince it is only to this Frame of Government, that youll 
own we owe all our Freedom and Happineſs above divers other Nations, ou RT 
Neighbours : Since, if it were not for our Laws, and Original Conſtitutions | 
the contrary, I do not ſee why we may not be made as abſolute Slaves as ay 
in Turkey, whenever the King pleaſes. I grant indeed, that it is the fatherly Car, 
Prudence, and Juſtice of Governors that can make any People happy: But 1 d* RT 
fire you to ſhew me how many Governments there are in the World W wn? 
Princes exerciſe this fatherly Care as they ought, without any known Laws ; « 
where Subjects expreſs a dutiful Love and Obedience to their Governors (uns 
ſervile Fear muſt be called ſo) whilſt they find themſelves miſerable Slaves at RTE 
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I alſo yield, that if Princes and Subjects are good Chriſtians, they may e Wn 
happy under moſt forms of Government; and if not, they can be happy under 
none, is true in this Senſe, if you take Happineſs for the Hopes of a future Lie: 
But otherwiſe there have been divers Princes who have been very good Citi 
tians, and yet by careleſneſs of their Affairs have governed their Subjects f. Wl 
ill: And likewiſe, I know ſome Subjects, who have been very loyal to ter nn 
Prince, and very good Chriſtians, and yet have been made very miſerable; * Bn 
Witneſs the Proteſtants in Hungary and France. r 
But as I do not ſuppoſe, that our Saviour hath given Subjects Liberty to 
reſiſt zyrannical Princes upon every {light Occaſion, much leſs to depoſe or murder 
them; yet will it not follow, that if he hath given Liberty to Subjects to rel 
in ſome Caſes, it would only ſerve to proclaim an univerſal Licence to 
ditions, and Civil Wars: Since I do not: ſuppoſe ſuch Wars ro be lawful, bit 
when the People are in as miſerable Condition as a State of War can bring then 
to: And if our Saviour had not allowed themithis Power, no rational M® 
would think it a Bleſſing proper for the Prince of Peace to give, or to co 
into the World to introduce Slavery, and the arbitrary Power of the Sword. 
Though Igrant he inſtructs Princes to rule as God's Miniſters and Viceget®"5 


and to expreſs a fatherly Care and Concern for the Happineſs. of their Subjecs 
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und that he likewiſe teaches Subjects to obey their ae, FE Wl rn e 3 
ell, how ſeldom theſe Inſtructions have all thoſe goo es ** yo 55 e 
rrinces, or People. And therefore, as on the People's ſide, beſides tho p : 775 

ons of Conſcience you ſpeak of, there are likewiſe ordained * — 

eents to keep Subjects to their Duty; ſo likewiſe there is often need of ſomething 
i beſides meer Conſcience and Honour, to keep Princes from tyrannizing over 

e Subjects. e eee 5 Cf . 
-1I 255 chow, I ſuppoſe the Conſideration of a future Judgment may go à great 
ay with ſome Princes, to make them perform that great Truſt God hath given 
Whem ; yet pray tell me, have you not read (if not known ) ſome Princes 1n the 
World of late Times, who have either believed no ſuch thing as eternal Damna- 
oon, or at leaſt have found a way by nice Diſtinctions, or Equivotarions, to evade 
laws, Oaths, and Promiſes whatſoever ? And what Satisfaction is it to me, 
r how doth it ſerve to alleviate my Miſery, when T am made a Slave, and a Beg- 
r, that thoſe that had the Rule over me will be damned for ſo doing? But yon 
u' me, that I muſt quietly and patiently ſuffer this for God's fake, and that then 
eee ſhall have our Injuries redreſs d, and Obedience rewarded. I grant indeed 
at a ſingle Perſon may be rewarded in this kind, for preferring the Common 
wood or Quiet of the Nation before his own Private Intereſt : But that whole 
Nations, and Bodies of People, are obliged by the like Rule, I utterly deny, ſince 
ao not find where our Saviour either enjoins or requires ſuch an abſolute Sub- 
Scion at their hands; and if he doth not, it is no better than. Will-worſhip to 
ay it, and therefore it {till lies upon you to prove it to me. | 

To conclude; I think it may be a more effectual Courſe, to preſerve the main 
WEnds of Government, for the People ſometimes to re/ift rhe inſupportable Tyranny - 
Violence of the Supreme Powers in thoſe Caſes of Extremity I have already 
ut, than to let thoſe, who have got the Power over us in their hands, do what- 
eoever they pleaſe with it, to our Ruin, without any controul. And alſo, I defire 
you to conſider, whether the Fear of ſuch Reſiſtance from Subjects, when thus 
outraged and oppreſs'd, may not often be a more powerful State-ſpell or Charm 
as you call it) to keep the Supreme Powers in their Duty, than thoſe many 
sermons, and other Diſcourſes that have been lately preach'd and publiſh'd, that 
beir Power is irreſiſtible; and that therefore, all their Subjects are bound tov endure 
whatever Tyranny they have a mind to exerciſe upon them. In ſhort, I ab- 
peuolutely agree with you, that as our Saviour never uſurp'd any Civil Power, or 
authority, and therefore did not new model the Governments of the World; ſo 
bath he alſo left Subjects a Right to maintain whatſoever Models, or Forms of 


Government of the World will. mend without any more ado; is altogether as reaſonable, 
s to preach, that becauſe Chriſt hath given us good Laws, and threatens ever- 
ting Puniſhments to thoſe that break them, therefore they are ſufficient to keep 
men from robbing and murdering their Neighbours; and that all Men giving up 
= ci Natural Rights of reſiſting ſuch Robbers, and defending themſelves againſt 
them, ſhould wholly rely upon the Efficacy of the Commandment againſt Steal- 
ins. or elſe on the more powerful Motive with ſuch People, of a Judge, and a Gal- 
8 lows, ſhould let them do with us what they pleaſe; whenever we fall under their 
Power: And therefore, I deſire you would give me ſome better Proofs, that our 
IRS Saviour hath enjoined all Mankind an abſolute Subjection to the Supreme Pow 


wy 8 or 2 pain of Damnation, without any Reſiſtance in any Caſe whatſoever : 
mw Pray pardon this Digreſſion, which your on long Preface extorted from 


= 4 ſhall not further diſpute this matter with you; and therefore to obſerve 
. 7 ommands, I ſhall begin with that Divine Anſwer of our Saviour to the 
=_ - arijees and Herodianus, when they conſulted together to entangle him in his Talk. 


W chat thou art true, and teacheſt the Way of | 
50 > ay of God in Truth, neither careſi thou for any 
Man; J or thou regardeſt uot the Perſon of Men, Tell us therefore, what thinkeſt thou? 
| | It 


They came to him with great Ceremony and Addreſs, ſaying, Maſter, we know S. C. F. f. 49. 
Matth. 22. 
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Is it lawful to give Tribute to Cæſar, or not? They thought it impoſſible the 
he ſhould give any Anſwer to this, which would not make him obnoxious ei 
to the Roman Emperors, if he denied that the Jeus might lawfully pay Tribut 
to Cæſar, or to the Phariſees, and People, if he affirmed that they might; h 
there was a very potent Faction among them, who thought it utilawful for te 
Jews to own the Authority, or Uſurpations of any Foreign Prince, or to pa 


Dent. 17. 15. Tribute to him as to their King, they being expreſly forbidden by the Law, 3 


Hom. 13. 7. 


S. C. B. p. 56. 
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ſet a Stranger over them for their King, who was not their Brother, that is, yy, 
was not a natural Few. And it ſeems they could not diſtinguiſh between the 
own voluntary Act in chuſing a Stranger for their King (which was indeed g. 
bid by their Law) and their ſubmitting to a Foreign Prince, when they yg | 
conquered by him. Our Saviour, who knew their wicked Intention in all tis 
that they did not come with an honeſt Deſign to be inſtructed in their Duty, bu 

to ſeek an Advantage againſt him, expreſſes ſome Indignation at it, Dy mm,; 
me, ye Hypocrites ? But yet to return them an Anſwer to their Queſtion, he big 
them ſhew him the Tribute Money, that is, the Money in which they ug u 
pay Tribute, and enquired, whoſe Image and Superſeription it had. For Coininy 
of Money was then as certain a Mark of Soveraignty, as making Laws, or the 
Power of the Sword. Well, they acknowledge that the Image and Superſerip. 
tion on the Tribute Money was Czſar's; upon which, he replies, Render thy Ml 
fore unto Cæſar, the things that are Czlar's; and unto God, the things that are Gut, 
The plain meaning of which Anſwer is this; that fince by the very Impreſſion 
their Money, it is evident, that Czar is the Soveraign Lord, they muſt rene 
unto him all the Rights of Soveraignty ; among which, Tribute is one, as N 
Paul tells us: Render therefore unto all their Dues, Tribute to whom Tribute is due, 0 
tom to whom Cuſtom, Fear to whom Fear, Honour to whom Honour. Whatever then b 
due to Soveraign Princes, and doth not interfere with their Duty to God, thx 
they mult give to Cæſar, who at this time was their Soveraign. 

And though our Saviour commands us, only in general, to render 10 Cæſar th 
things that are Czſar's, without telling us, what Cæſar's things are; this is ſo far 
from making his Anſwer ambiguous, and of no uſe in this preſent Controverh, 
that it ſuggeſts to us three plain and natural Conſequences, which are ſufficient 
to end this whole Diſpute. Firſt, That our Saviour did not intend to make any 
Alteration in the Rights of Soveraignty ; but what Rights he found Soveraign 
Princes poſleſs'd of, he leaves them in the quiet Poſſeſſion of; for had he intended 
to make any Change in this matter, he would not have given ſuch a general Rule, 
to render to Cæſar the things that are Cæſar , without ſpecifying what theſe thing 
are. Secondly, And therefore he leaves them to the known Laws of the Empire, 
to determine what is Cæſars Right; that is, whatever is eſſential to the Notid! 
of Soveraign Power, whatever the Laws and Cuſtoms of Nations determine u 
be Caſar's Right, that they muſt render to him; for he would make no alteration 
in this matter. So that Subjection to Princes, and Non-reſiftance, is as plain 
determin'd by our Saviour in. this Law of paying Tribute ; for Subje&ion, and 
Non-reſiltance, are as eſſential a Right of Soveraign Power, and as inſeparable 
from the Notion of it, as any thing can be; and ſo it is acknowledged by the 

Laws and Cuſtoms of Nations, and is ſo determin'd by the Apoſtle St. Paul 281 
| ſhall ſhew hereafter. Thirdly, I obſerve farther, that when our Saviour Joins our 
Duty to our Prince with our Duty to our God, Render to Cæſar the things that alt 
Czſar's, and to God the things that are God's, he excepts nothing from Caſar's Right, 
which by the Laws of Nations is due to Soveraign Princes, but what is a Vis 
lation of, and an Encroachment on God's Right and Soveraignty ; that is, e 
mult pay all that Obedience and Subje&ion to Princes, which is conſiſtent with 
our Duty to God. This is the only Limit our Saviour ſets to our Duty to fri- 
ces. This, I hope, is ſufficient for the Explication of our Saviour's Anſwer te 
the Phariſees and Herodians, which evidently contains the Doctrine of Obediet& 
me Subjection to Princes, enforc'd on us by the Authority of our Saviour him 

elt. | 
F. I ſhall not diſpute, that this Inſtance of our Saviour did enjoin the eus to 
pay Tribute, and render all thoſe Rights and Dues to Cæſar, as the Supreme 
Power, which are neceſſary to its Eflence : But you ſeem to me to ſtretch this 
Prerogative a great deal too far, when you thus ſuppoſe an abſolute Subjection to 
SE | Princes 
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any Reſiſtance, - to be as plainly enjoin'd by out Saviour in this 


| Princes, without an) 8 a I. N oy: 
| 2 2s paying Tribute, For the Reaſon. you give for it, v. that Subjettion, 
3 | | 


and Nur-reſiftance, are as eſſential a, Right of Sroeraign Power, and as inſeparable from 
I ;;- N-tior of it, 25 any can be, and that it: fo. ackuowleaged by the Lanus and Cuſtoms of 
Ming is the thing which I deny, and; which having been the Subject of our laſt 
WE converſation, is {till to be prov'd : Andi think T have there ſufficiently prov'd, 
= :1:: abſolute Non-reſiſtance is no eſſential Right of Soveraign Power, nor inſepa- 
nadie from the Notion of it: Since by, aſſerting it, no juſt Right of Soveraign 
power will be thereby deſtroyed, or taken away, but rather confirm'd. And that 
I may make it out yet plainer by a familiar Inſtance: A General of an Army | 
& hath an abſolute Power over the Lives of his Soldiers that tranſgreſs his Rules of 1 
War, or Military Diſcipline : But ſuppoſe that in a mad or drunken Fit he ſhould 
command ſome Troops of his Guards to cut the Throats of all the reſt of the 
Army, and they fhould be ſuch obedient Coxcombꝭ as to go about to put this 
Older in Execution, doth it therefore derogate Mom the Abſoluteneſs of his 
power as General, if the Army will not ſtand ſtill, and let three or four hundred 
= Fellows take away all their Lives? But that this Principle of Paſ/zve Obedience in 
© your Senſe, of ſuffering Princes, or other Supreme: Powers, to deſtroy or enſlave 

them, is ſo far from being acknowledged by the Laws and Cuſtoms of all Nations, 
that, as I think I have proved it to be contrary to the Laws of Nature and Rea- 
ſon ; ſo I doubt not but I can much eaſier make it out by the Laws and Cuſtoms 
of all Nations, as well barbarous as civiliz d, to be both unreaſonable and im- 
RX practicable. And that it 1s otherwiſe determin d by St. Paul, I deſire you to prove 8 
to me, when you come to make uſe of the 13th to the Romans, ſo much inſiſted 
XX upon by thoſe of your Opinion. 5 | h 


But before I make an end with this Text we are now upon, I cannot but take 
notice of your laſt Aſſertion, That by rendring to Cæſar the things which are Czſar's, 
Cad excprs nothing from Czlar's Right, which by the Laws of , Nations is due to Sera 
Princes, but what is a Violation, of, and Encroachment on God's Right and Soveraigty ; 
that is, we muſt pay all that Obedience and Subjettion to Princes, which is confiſtent with our 
Duty to God. Now if this be the only Limit that our Saviour ſets to our Duty to Princes 
(s you ſuppoſe) I wonder by hat La the Learned Doctor, from whom you byrrow this Prin- 
7 ciple, as alſo thoſe other Clergymen of the Church of England, could juſtify their refuſing to 
read the King's late Proclamation of Indulgence, or, Toleration : For if the King (as they d 
in the Oath of Supremacy ) is the ouly Supreme. Governor of his Dominious, in all Things, 
or Cauſes whatſoever.; he muſt likewiſe be the: Caſar here meant in this Text; and 
=» conſequently an Active, not Paſſive Obedience, ought to have been paid to this 
Declaration. Since you ſay;;:that Obedience is by the Law of Nations due to 
S8overaign Princes, to whom we muſt pay all that Obedience and Subjection 
which is conſiſtent with our Duty to God; and I hope you will not ſay, that this 
Declaration was inconſiltent, with that Duty, or was any Violation or Encroach- 
nent upon God's Rights of Hoefaignty . es 
M. As for your laſt Annen upon thoſe Clergymen who refuſed to read the 


Peclaration, I muſt confeſs, T have, according to my Ciyil Law Maxims, no Ei. | 
cuſe ready for them; ſince: with.ps it is always true, inchis as well as other abſo= = 


lute Monarchies, Quicquid Regi placuit, Legis habet.IVigarem. ;Mugh-le(s can Bre- 
concile it with that 3 Jupremacy which the Oath of Allegiance, as alſo 
the Opinions of moſt modern Judges, have placed in the King in. all Eccleſiaſtical 
Matters: But indeed, I can leaſt of all reconcile it with this Aſſertion you now 
mention; which, I confeſs, I have taken from divers Sermons and Treatiſes, that 
have been Preach' d and Printed of late by our City Divines; to whom I ſhall 

beuaxe it ro anſwer this Objection. But to proceed with the Deſign in hand, I ſhall S. c. 3. 5. 5. 
Come in the next place to prove an abſolute Subje&ion, without Reſiſtance, to be 
4 due to d he Soveraign P ower „ trom our Saviour's Rebuke to St. Peter „ when he 
drew his Sword, and ſtruck a Servant of the High-Prieſt, and ſinqte off his Ear ; 

which IS as plain a, Declaration againſt Reſiſtance, as Words can make it: Then Mat. 26. 52. 
ſaid Jeſus uno him, put up thy Sword unto his place ; for allthey that take the Sol d, ſpall 
Peri by the Sword. For the ungerſtanding of which, we muſt conſider u pon what 
occaſion St. Peter drew his Sword; for we muſt not think that our Saviour doth 

abſolutely forbid the uſe of the Sword; which is to deſtroy all Civil Governments, II. . 58. 

and the Power of Princes, and to proclaim Impunity to all the Villanies that 
are 
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are committed in the World. The Sword is neoeſſary to puniſh'Wickedneſs) 28 

to protect the Innocent: Even in the'Hagds of Princes it is an Inſtrument of Jy 

Rom. 13. 4+ tice, as St. Paul tells us: That they bear not the Sword in vain; bur are the hy; 
niſters of God, Revengers to execute Wrath upon him that doth Evil. In the Hands g 

private Perſons it may be lawfully uſed in Self-defenee*: Thus our Saviour, a'ling 

before his Crucifixion, gave Commiſſion to his Diſciples to furniſh themſqy,, 

Laube 22. 36. with Swords, though they parted with their Garments for the Purchaſe. Why 
we ſuppoſe was not deſigned as a meer modiſn, and faſhionable thing, but to de 

fend themſelves from the private Aſſaults of Robbers, and ſuch like comma 

Enemies, who, as Joſephs tells us, werè very numerous at that time: un 

Eid. p. 59. Man wanteth Authority to defend his Life againſt him, who hath no Authority to tak ,, | 
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Bur the Caſe of St. Peter was very different: He drew his Sword indeed in hj 

Maſter's Defence, but agaigſt a lawful Authority. The Officers of the Chix 

Prieſts and Phariſees, came with Judas to the Place where Jeſus was, to ſeize 9 

him. This was a lawful Authority, tho employed upon a very unjuſt Ervihy, 

but Authority muſt not be reſiſted, tho” in defence of the greateſt Innocthe: 

Men who draw their Swords againſt awful Powers, ſhall periſh with the Sword, 

which doth not ſignify what the Event ſhall always be, but what is the Diet 

and Merit of the Action. Rebels may ſometimes' be proſperous, but the alway: -” 

deſerve Punifhment ; and if they eſcape the Sword in this World, St. Paul tel | 

us, they ſhall receive Damnation in the next. What can be ſaid more expe 

N. p. 59, bo. againſt Reſiſtance than this? St. Peter never could have drawn his Sword in 

13 better Cauſe, never in the Defence of a more ſacred Perſon: If we may dei 

"51M oppreſſed Innocence againſt a lawful Authority, if we may oppoſe unjuſt aud 
"mi legal Violence, if any Obligations of Friendſhip, Gratitude, - or Religion n, BY 

| could juſtify Reſiſtance, St. Peter had not met with this Rebuke. But thonghit Bn 
was a very unjuſt Action, yet it was done by a juſt Authority; and lawtul Poy- 
ers mult not be reſiſted, though it were in defence of the Saviour of the Word: 

And if St. Peter might not uſe the Sword in defence of Chriſt's Perſon, there is 
much leſs pretence to fight for his Religion; for though ſome- call this figlti 
for Religion, it is only fighting for themſelves. Men may keep their Relei 
they pleaſe, in deſpite of earthly Powers; and therefore no Powers can hut Re- 

. ligion, though they may perſecute the Profeſſors of it: And therefore when Men 

178 take tip Arms to avoid Perſecution, it is not in defence of Religion, but of the 

; ſelves ; that is, to avoid their ſuffering for Religion. And if St: Peter might na 
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Tit fight to preſerve Chriſt himſelf, certainly neither he, nor we, otight to take iy 
"a Arms to defend ourſelves: from Perſecution. Chriſt was the firſt Martyr for hi 
1 own Religion; his Perſon was infinite more ſacred and inviolable, than aby ore 
of us can pretend to be. And if St. Peter muſt not fight for Chriſt, certain vt 
muſt not fight for ourſelves, though we abſurdly enough call ĩt figliting for out 
1 Religion. And who were theſe Powers St. Peter reſiſte? They wete "duly th 
10 | Servants and Officers of the High-Prieſt. T he 'High-Pricft-9id hot Appear there 
5 . 7. 62. himſelf, much leſs Pilate, much leſs Cæſar; and yet our Seriolt rebukes: St N 
F for reſiſting the inferior Officers, though they offered the moſt unjuſt and Ach 
T_ Violence. It ſeems he did not underftand our modern Diſtldctions bet Wir dle 
. Perſon, and the Authority of the Prince; that tfiough his Perſon de-facked, ad 
WT; muſt not be touched, yet his Miniſters, who act by his Authority, fra At 
by) pos'd. We may fight his Navies, and demoliſt his Garriſons, and kill Hip dub 
jects, who fight for him, though we muſt not touch his Perſoh. But he ãs moch 
Prince, whoſe Authority is confin'd to his own Perſon, who can do not Hit wot 
than what he can do with his two Hands; which cannot anſwer the ends öf Co- 
* vernment. A Prince is not meerly a Natural, but a Political perſon, and hi ker 
. ſonal Authority reaches as far as his Commiſſion doth. *His'Oficers and M 
= ſters of State, and Commanders and Soldiers, arc his Ends, and: Eyes; 541d Eats, 
90 and Legs; and he who reſiſteth thoſe who act by his Conmiſſion, ' may 48 pf 
5 | perly be ſaid to reſiſt the Perſonal Authority of the Prince, as if he himſelf were 


. preſent in his Natural Perſon, as well as by his Authority. Thus our Saviour ! 
| ſeems thought, when he rebuk'd St. Peter for ſiriking a Servant of rhe High Prich 
and ſmiting off his Ear. „ SUN GR + wel 7-163 00 OO 
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awful, I Thall not inſiſt, as ſome do, that Chriſt came into the World on purpoſe 
co be a Sacrifice for Sin, 
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1 
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1 | JJ 3 
235 reſiſt: Tho our | 8 "MY 7 
1 ſpoken to St. Peter, ſeems to favour this Interpretation, when, after he had bid 


. PPP 


; ne, ſhall I not drink it? And ſo likewiſe the Anſwer he gave Pilate, who asked 
nim whether he was a King? 


yet ſhall I go about to interpret theſe Words, For they that take the Sword Hall periſh 
WE by the Sword, in that Senſe which Erotius puts upon it, tho quite different from 
= yours, as if it were not deſigned as a Rebuke to St. Peter, but for the Encourage- 
ment of his Diſciples, and being indeed a Prophecy, that the Fews, who now came 
dd gainſt him with Swords and Staves, ſhould periſh by the Sword of the Romans, 
. | = who ſhonld be the Avengers of Chriſt's Death: But 1 ſhall take It in the ſame 
RX Senſc as you do, as a Rebuke to St. Peter, for going about to reſiſt a lawful Au- 
= thority, tho' employ'd upon a very unjuſt Errand. Let will it not prove that the 
 $,preme Powers may not be reſiſted in any caſe, or by any Perſon whatſoever, let 
them uſe their Power never ſo cruelly or tyrannically againſt their Subjects. I 
rant indeed, it proves what J have never denied, that a private Perſon, tho in- 
nocent, ought not to reſiſt the Civil Officers that come to ſeize him, for a Crime 
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WE whereof he is accuſed before a lawful Authority; for this is not only unlawful by 
the Command of Chriſt, but alſo by the Law of Nature and Nations. For in 
Exgland it is not only penal for a Man to reſiſt the Officers of Juſtice that come to 
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ſeize him, tho' he be innocent of the Crime whereof he is accus d, but alſo to with- 
draw himſelf from Juſtice by flight. And tho' upon Trial he be found innocent, 
yet if he fled for the ſame, he ſhall forfeit all his Goods, and that very juſtly, be- 
E cauſe no Man ought to ſuſpect the publick Juſtice, or to withdraw himſelf from the 
Trial of the Laws. Now to apply this to the Caſe of our Saviour, tho' the Action 
—_— which theſc Prieſts 'and Soldiers came about was in it ſelf unjuſt ; yet was it not ſo 
either in reſpect of theſe Officers themſelves, who acted by a lawful Authority; 
©” noryet was it unjuſt or unlawful in reſpe& of the High Prieſt and Sanhedrim, who 
ſent them: For ſince it belong'd to them alone to judge of a Prophet, who they 
ſuppoſed taught contrary to the Law of Miſes, ſince they did believe our Saviour 

to be ſuch a Prophet, it was in reſpect of them neither unjuſt nor unlawful to ſeize 
him, and bring him before them, to give an account of his Doctrine: And they 
might likewiſe do this either by day or by night, with the help of more or fewer 
Men, according as they ſhould think fit; ſince they feared. the People might reſcue 
him; eſpecially ſince they look d upon him as one who went about to make him- 
fſelf King of the Jews, in oppoſition to C4ſar; and therefore whillt they lay under 


cis Miſtake, they were under as high an Obligation; as an erroneous Conſcience * 


could lay upon them, of ſeizing him, and bringing him before the High Prieſt and 
te Governor. For if they had believed him to be the true Meſſiah, and conſe- 
quently the King of their Nation, it had been impoſſible that they ſhould ever 
| have gone about to put him to Death. Which likewiſe our Saviour himſelf ac- 
| knowledges, hen praying for them that crucified him, he ſaid, Father, forgive 
4 them, for they know not 'what d il ; MOI: on! 180 5 

I eał not this to excuſe the Prieſts, ot Hinbedrim, fur condemning our Saviour 
do Death, or for uſing all the Power they had with Printe to have him executed; 
BT fince I grant their Ignorance being in great part wilful, at leaſt not invincible, 
bdbey had no juſt Excuſe not to believe in, him, afternſo many Miracles he had 
Vorocught in the fight of all che World: But only to prove that which I ſuppoſe 
Pon will not deny, that Magiſtrates, even uhilſt they; act unjuſtly, are not tobe 
3 reſiſted in the Execution of, publick Juſtice; nd, not ito l reſcue an innocent Man 
by force from the Hand of Juſtice, aſter he is condemned: Since the falſe or un- 
Y juſt Sentences of Judges againſt particular Perſons aft to be taken for juſt in com- 
mon accepration, till they be repealed; according to that Maxim in your Civil 
Law, Prator, dum iniquum decernit, jus dicit. And therefore our Saviour coming 
900 fulfil all Righteouſneſs, and to be the exact Pattern of Divine and Moral 
4 Actions, could not do leſs than rebule St. Perer, - far making uſe of the Sword 
© | Y 2 | aga inſt 


| FE. In anſwer to this Place, which you have now brought to prove, that the Re- 
o fi we that St. Peter would have made on our Saviour's behalf, was abſolutely un- 


3 and that therefore it was inconſiſtent with his Deſign, 
and the Perſon he undertook, to reſiſt and oppoſe, had it been a A _ 6. 11 
1 Saviour himſelf, by the Words which St. John relates him to have Fob» 18. it, 


: him put his Sword into the Scabbard, he adds, The Cup which my. Father hath given. 
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Thou ſayeſt that I am a King; to this end was T born, John 18. 37: 
79 and for this caufe came I into the World, that T ſhould bear witneſs unto the Truth, Nor 


Luke 23. 34. 
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Act, 21. 


Act, 25. 16. 


2 Natural, but a Political Perſon; but certainly his Perſonal Authority, as King BR 0 


SF. C. R. p. 
Ul, 


and deſtructive Violence upon their Perſons and Kftates, by. thoſe-who preteni , 


he can do with his own Hands ; ſince no Man in his. Wits aſſerts any ſuch thing: For ö * 


— 


a of whole Nations, or great Bodies of Men, againſt an unjuſt Force and 


LF 
* 


act as the Sypreme Powers,” tho contrary to all Laws natural and divine, ang wi, 

have no Pretence to act as they do, but only their unjuſt and arbitrary Wills bycp; Wl 
by Power. And that there is a great difference in theſe two, 1 Will clearly ſber 
againſt him that hath no Anthority to take it auay; and therefore I ſuppoſe St. Fo b 
might, only with the help of thoſe that were with him, not only have defengy 


$ a : 


his Life againſt thoſe whom we find (in the 25th of the Act) were by Order of g ; 


City, may juſtify ſuch a Reſſtance, where their Lives, Liberties and Eſtates lj; « RR 


take, from the Violence or Tyranny of the Supreme Powers ; and therefore 1d MA 


not ſee, but that I may very well grant the Inſtance you have put to be co T RE 
five againſt this _— made by St. Peter on our Saviour's behalf: So tha; 
doth not reach the Caſe in hand, that all Reſiſtance: of Supreme Powers is unlaw, MR 
So that unleſs Princes and their inferior. Officers receive Authority from God tg "Ih Ap 
commit Murders, every Man may defend himſelf againſt them, when they g 
about to take away their Lives by Violence contrary to Law. And there! 
fee no Reaſon, from any thing that you have hitherto ſaid, to believe that Chit 
did not allow this Diſtinction, between the Perſon and Authority of the Prince, tox 
good in ſome Caſes; or, tho' his Perſon ſhould be ſacred, yet that his Miniſters, a 
who act not by his Regal Authority, but his Perſonal and Tyrannical Will, ny k 
be oppoſed. Nor can I find any Conſequence from hat you ſay;- That he is 4ms 
Prince whoſe Authority is confined to his own Perſon, who can do nothing more than ut 


I grant, that an Abſolute Prince hath Power to make Laws, and to command then 
to be put in execution, which do not contradi& the Laws of God and Natur; Fx 
and a Limited Prince hath likewiſe a Right to command in all things, that dom 
expreſly contradict God's Natural and Revealed Laws, and alſo thoſe Pofitix a 
Laws of his Country (which he is not the ſole Maker of) that do not canary _ 
the former: And if he can do this, I think he is endued with an Authority lu 
cient to anſwer all the Ends of Government, without ſuppoſing that he muſt nec RE 
have an irreſiſtible Power (and without which he cannot anſwer thoſe Ends) 44 Rm 
murder and enſlave whomſoever he will. I grant indeed, a Prince is not meet Rn 
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legal Commiſſion from the High- Prieſt and Sanbedrim, who ſuppoſed our Saviou 
to be a falſe Prophet. 1 W nr Jr II! ©» 
M. If this Diſtin&ion of yours were true, it would render the Example o 
Chriſt's Suffering, in obedience to the Supreme Powers, tho unjuſtly, yet witholt 
Reſiſtance, of no effect to us; whereas I am firmly perſuaded, that Chriſt tool 
ſuch a mean and ſuffering a Perſon upon him, becauſe it was moſt agreeable. t0 the 
Religion which he preach d, and of which he was to be an Example; and ue 
| 0 


. 
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|.» 1 "Diahiftio rhe E Us 
© + Chriſt ſuffered for other Reaſons, and to other Ends and Purpoſes than 
— can ſuffer, yet his Sufferings are an Example to us, becauſe 3 
case and redeem us by the Sufferings of his Son, not only that he * 
. sas by his Blood, but alſo that Be might be an Example: to us o eekneſs, 
a Paticnce, and Submiſſion to the Divine Will, and Subjection to Government, 
en in che moſt unjuſt and infamous Sufferings. We may conſider farther, that 
tits Sofferinzs, in obedience to the Will and Appointment of God, Go Hot, | $4 
ke him unfit to be our Example : For tho God has not ſo peremptorily de- 1, p. 524 
d that all Chriſtians ſhould ſuffer, as he did that Chriſt ſhould ſuffer; yet when- 
er we are called to it (as we always arc, when we cannot avoid ſuffering with- 

* reſiſting a lauful Authority) our Sufferings'are as much the Effe&s of God s De- 
5 ee and Appointment, as the Sufferings of Chriſt were ; and in ſuch Caſes every 
riſtian may and ought to ſay, as his Lord did, The Cup which my Father hath 
ne, al bunt drink i:: ere Ee dt 
os & Patt#expreſly tells the Chriſtians to whom he wrote, and gives it as 4 


baſon why 
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they ſhould ſuffer patiently, even for doing well: For even hereunto 1 Pete 2. 21. 
+ you cated, becauſe Chriſt alſo ſufered for ws, leaving us an Example, hat we ſhould | 
, eps. Now calling, in the New Teſtament, ſignifies the Choice and Elec- 
on of God, and always ſuppoſes a Divine Decree, Appointment, and Conſtitu- 
Son, as the Foundation of it. Thus St. Pan] tells us, that the Gifts and Calling Rom: 11. 29. 
es) of God are without Repentance ; that 1s, that Decree he made to chuſe | 
Wc Poſtcrity of Abraham for his People, which {till entitled all thoſe of them to 10. P. 88. 
ee Bleflings of the Goſpel, who would believe in Chriſt. Thus the State of Chriſtia- | 
ry is our Calivg, and Holy Calling, becauſe it is the Way and Means God hath cho- ras 9 85 
n and appointed for the Salvation of Mankind: And Chriſtians are often ſtiled““ ont 
We Caled, becauſe God has now decreed to chuſe all the ſincere Diſciples of Chriſt; 
be formerly did the Poſterity of Abraham, to be his peculiar People; and 
roughout the Scriptures of the New Teſtament, God is never ſaid to cal, nor 
y one 0 be called of God, but with reſpect to ſome Divine Decree and Conſtitu- 
on. And therefore when St. Peter tells the Chriſtians, that they are called to 
er, it fignthes that God hath appointed them to it by his poſitive Will and 
This St. Paul diſcourſes more at large in his Epiſtle to the Romans, and com- 
"> FÞrts them under their Sufferings, from this very Conſideration : That the Suf- 
rings which they underwent were not the Effects of meer Chance and Accident, 
Por of the Wickedneſs and Injuſtice of Men, nor barely of God's Permiſſion, but 
r his Decree and Appointment ; and therefore they might certainly conclude, 
- 1 that whatever their Suff rings Were, they ſhould turn to their good. And we know, Rom. 8. 28, 
bat al things work together for good to them that love God, to them thut are called according 2.9, 30%. | 
sis purpeſe : Thoſe who are called, that is, to ſuffer (which is the Argument the 16. p. 14. 
R poltle is diſcourſing of) according to his Will and Appointment; And a little after | 
| he goes on, and ſays : And ſuch Perſons who are thus appointed, who are thus called I. p. $5: 
God to ſuffer, ſhall be ſure to conquer; and to receive the Reward of Conquerors. 
For thus the Apoſtle adds: Tyr whom he did foreluocb, he alſo did predeſtinate, to be 
eon formed to the Image of his Son, that he might be the firſt-born amongſt many Brethren. 
This Conformity to the Image of Chriſt in this place doth plainly ſignify a Con- 
feormity to him in Sufferings, as is evident from the whole ſcope of this Place. 
Some Perſons it ſeems there are, whom God doth predeſtinate or foreappoint to 
be conformed to the Sufferings of Chriſt ; for this is not the actual Portion of all 
= Chriſtians, though it is the Condition of our Diſcipleſhip. : | 
— So that though God hath not made us Slaves and Vaſſals to the Humour of 16. p. 86. 
every Tyrant, yet all the Afflictions and Sufferings of Chriſtians, eſpecially thoſe 
1 Which befal them on the aceount of Relipion, are as particularly ordered and de- 
We termined by God, as the Sufferings of Chrift himſelf were; and therefore there is 
vo difference upon this account between the Sufferings of Chriſt and the Suffer ings 
cor his Diſeiples; and therefore though Chriſt came into the World on purpoſe to 
1 ſuffer, in obedience to the Divine Will, this doth not make him ever the leſs fit 
_ bean Example to us. Nay, this Obedience to the Will of God, in ſuffering the 
bardeſt things from the mot unjuſt and tyrannical Powers, is an Example to us of 
the ſame patient Suffering, and Submiſſion to the Will of God. | | 
1 3 1s true, none of us in particular can know, that God hath deereed, that We 16. p- 87 
mall ſuffer ſuch or ſich things, and from ſuch or ſach hands, as our Saviour did: 
But 
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But yet this we know, that it is God's Will and Pleaſure, that we ſhould Patiens 
ly endure thoſe Sufferings, which we cannot avoid without Sin; and ſince bead 


Y 


orbid us by expreſs Laws to reſiſt the Higher Powers, hate ver Suffer ings 


* 
o 


I. 


befal us without the particular Decree and Appointment of God, we have kr 


1 
* 


ſon, in imitation of our Great Maſter, to ſubmit to them with the ſame C 
fulneſs and Self- reſignation as he did. . u . 


There is ſomething indeed in the Example of our Saviour, which in our Ci 
cumſtances we are not bound to imitate; for he pundtually knowing what Coch 


Will and Pleaſure was concerning him, voluntarily choſe that Condition, wh; 
he ſo well knew God had allotted for him. He freely choſe a mean and ſeri 


Fortune, he choſe Suffering and Death; when his Time of offering up himky 


was come, he went up to Jeruſalem on purpoſe to die there: But we are ng 
bound to chuſe Poverty, and Diſgrace, and Suffering; we are not bound yohy. 
tarily to deliver up our ſelves into the hands of Tyrants and Perſecutors, wh 
thirſt after our Blood. We may and ought to uſe all juſt and honeſt Arts to mal; 
our Condition eaſy and comfortable in the World, and to avoid the Rage and Fur 


of bloody Men, becauſe we cannot tell, that it 1s the Will and Appointmen of | 


B. p. $8, 89. God that we ſhall ſuffer, till our Sufferings are unavoidable ; and then when w 


Ib. p. 90. 


Ii. p. 190, 
191. 


muſt either ſuffer or fin, when we muſt either renounce our Religion, or reſiſt tx 
Supreme Powers; we muſt embrace Sufferings and Death, as that Portion which 
God hath allotted for us. td bt 7 287% ; 

I ſhall only here obſerve what a mighty Security this is to all good Chriſtian, 
how abſolute or tyrannical ſoever the Power be under which they live; that they 


are ſafe in God's hands, and all the Powers of Men and Devils cannat touch the, | 


till God by a poſitive Decree appoints and orders their Sufferings. There coil 
not be greater nor more abſolute Tyrants than the Roman Emperors were at thi 


time; and yet they had no Power over the meanelt Chriſtian, but by an expie 
Commiſſion from Heaven. This is the ſpecial Privilege of the Chriſtian Chuic 


nd 2 


3 


4 


above the reſt of | Mankind, that they are God's peculiar, Care aud Charge 3; that h | 
doth not permit any Sufterings or Perſecutions to befal them, but what he hint 
orders and appoints. It is a great Security to the World, that there is no Evil RE 
happens to Men but what God permits, and that he permits nothing but what 
can over-rule to wiſe and good Ends; but it is a greater Happineſs to have u 7 


Condition immediately allotted by God. God may permit a great many Evils-t 


befal us in Anger and Diſpleaſure; but when he takes us into his immediate p 
tection, and under his own Government, whatever Evils he appoints for us, T 
ever are the Inſtruments of them, they are certainly for our good. And therent 
there is no ſuch Danger in the Doctrine of Nom eſiſtance, as ſome Man imagu:? 


How abſolute ſoever this may be thought to render Princes, ſincere Chriſtians cu 
ſuffer nothing by it, for they ſhall ſuffer nothing more nor leſs than what God ay 


points for them to ſuffer: But, as for the Abſurdity you think you have blogt 


me to, by granting that no Man wants Authority to defend his own Lite again 


him who hath no Authority to take it away, that does not extend to SH 
Powers ; ſince, tho* I grant they have no Authority to take away Mens Lives co : 
trary to Law ; yet does it not follow that we may refit and oppyſe them, if the il 
do. This I abſolutely deny, becauſe God hath expreſly commanded us not s 
reſiſt them; and I ſee no Inconſiſtency between theſe two Propoſitions, thats 
Prince hath no legal Authority to take away Mens Liyes againſt Law, and jn 
that he muſt not be reſiſted when he does ſo; for both the Laws of God and! 


our Country ſuppoſe theſe two to be very conſiſtent. 194 
firit, how far I agree with you, and wherein I muſt differ from you; and J 

alſo tell you what Reaſons I have for it. In the firſt place I grant, that thougt 
our Saviour was indeed the Meſjjas, and true King of the Jews, yet was hellt 
ſuch a Meſſzas as they expected, nor was he to have a Temporal, but Spirit 
Dominion; and therefore would not be ſuch a King; though the Jews wu 
have made him ſo. I likewiſe-yield, that Chriſt ſubmitted to the moſt unjuſt del. 
tence, and to the molt ignominious and painful Death, rather than, he would f 


E To anſwer this long Speech of yours the beſt way may be to ſhew.y% 8 


the Higher Pouers; though he could eaſily have called for Legions of Angels to li 


reſcue : As allo that he rebuked Peter, when he drew his Sword, in his doen: 
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Dialogue the Fourth. 


W . 
and tells e peel My Kingdonk (aid he) 14 ff this World if my Kingdom 


| cm Ford, then would my Servants fight, that I fhtdd not be delivered to the Jews ; 


„ i my Kingdom not from hence. All which plainly ſhews, that our Saviour's 
8 Zubiedtien r 6: matter of Force or Conſtraint, becauſe he wanted Power to reſiſt ; 
but it was matte f of Choice, that which was moſt ſuitable to the Nature of his 
Kingdom, which was not to be propagated by carnal Weapons, but by Sufferings : 

ret though it may not be propagated, ure it may be defended by force, in ſome 

aſes; as, if we were invaded by a foreign Power, who made Wat upon the ac- 
count of Religion; and alſo in thoſe Kingdoms or Commonwealth, where Chriſ- 
tianity or the true Profeſſion ok the Golpel is eſtabliſhed by Law, and makes a 
part, not only of the Eccleſiaſtical, bur Civil Conſtitution of a Nation. In theſe 
eaſes, if thoſe who pretend to the ſole Legiſlative Power (but have it not) ſhould 
o about to alter the National Religion by force, and pur Men to death contrary 
ss the former Laws and Conſtitutions of that Kingdom, 1 think ſuch illegal Powers 
1 ay lawful y be reſiſted by the People, they having as much Right to the free 
EExerciſe and En joyment of their eſtablifh'd Religion; as they have to their Liber- 
es, Properties, or any other Civil Rights ; ſince by this legal Eſtabliſhment Re- 


Fs 


maintained by the ſame means as other Rights. 2945 | 
2, I grant, that in all other Caſes our Saviour hath ſo far propoſed his Sut- 
Errings to us for our Imitation, as we are engaged by our Ba ptiſmal Vow to ſuffer 
nin the ſame Cauſe for which he himſelf ſuffered, that is, for the bearing witneſs, 
Var Jeſus is the Chriſt, or true Meſſias, and Son of God: And this the Apoſtle calls 


ah, I farther grant, that when God calls any Perſon to ſuffer for the Teſti- 


vbenever it proves neceſſary for the ſame great Ends for which Chriſt at firſt en- 
joined it, viz. for bearing witneſs to the Truth of the Goſpel, and tor the further 
EX” Propagation thereof by our conſtant Sufferings and Example, according to that 


5 


= Saying of the Primitive Fathers, Sangiu Martyrum ſemen Eccleſia. Yet is not this 

bſolute Submiſſion to the Supreme Powers, in Matters of Religion, due by the 
au of Nature, or that delivered to Moſes; but (if at All) purely from the expreſs 
Command or Example of Chriſt. So thar all the difficulty lies in diſcovering, when 
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ve arc thus called by our Saviour to ſaffer and bear/wirneſs to tho Truth, though 
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with the Loſs of our Lives, and all that is dear-to us 
And therefore, if I ſhonld grant, that whenever we lie under the like Circum- 
ſtances of giving this Teſtimony as the Primitive Chriſtians then did, and that it 
may ſerve as mneh for the ſame Ends deſign d thereby by God, we are alſo under 


tie fame Obligations; othetwiſe I think we are lawfully diſcharged from it. As 
bor example; ſuppoſe the King ſhould; inſtead of a Papiſt, have turned Mahome- 


have {ent for, from Turtey or Morocco, a great Army of Turks or Moors, and by 
W them would force all the Chriſtians in England to turn Mabometaus, by the fame 
Methods of Dragooning Men and ſeizing their Eſtates, as the French King hath 
W excrcifed upon his Proteſtant Subjects; can any reaſonable Man believe, that we 
e under the ſame Obligation thus to ſuffer in'a Country where the People are ail 
AE Chriſtians, as we were if we had happen'd to be converted in a Country where 
5 almoſt all or the greater part of them were Mahometans or Heatheas, and where the 
| Mahumetan or Pagan Religion hath been for many Ages the eſtabliſhed Religion of 
char Nation and Government. + — — = 
For in our Caſe, there is no farther occaſion to bear witneſs to the Truth by 
Patient ſuffering for it; nor yet of propagating it by our Martyrdom ; ſince 
1 5 = People amongſt whom we live are ſufficiently convinced of the Truth of 
= or can it be reaſonable that our Saviour ſhould give up whole Nations to 
x lies 3 = fon Will of one, or a few Men, only to do that of which 
Fs 5 or then Jeſus Chriſt had delivered us up to be meer Slaves and 
= 5 to the Will and Humour of every wicked Tyrant, (which you ſeem to 
. diſap- 


gion becomes a part of the Civil Conſtitution of the Kingdom, and ſo may be 


lan, and, to propagate or ſet up his own abominable Superſtition here, ſhould 
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168 


ſame as it was before in all other Caſes, which are not ſo particularly excepted: 


Security it is to the World, that no Evil can happen to us but what God permits; and th 


| * 
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diſapprove) without keene any of thoſe great Ends, for which he at firſt eu. 
joined this Submiſſion: Andi tho' I grant that the Afflictions and Sufferings g 
Chriſtians, on the account of Religion, are as particularly ordered and determined 
by God, as thoſe of Chriſt himſelf; yet, it is only as they may be ſubſervient to 
higher Ends, viz. the Propagation of his Religion, and the Good and Peace ( 
Mankind; which I think cannot be well promoted by ſuppoling an irreſiftib|. 
Power in the Prince or State, of rooting Chriſtianity quite out of a Nation r 
Country, after it is ſettled by Law, and become the National Religion thereof 
and of enſlaving all the People of it whenever he pleaſes : And this I take 9 
be the true Bounds and Limits of our Submiſſion to the Supreme Powers in Mau- 
ters of Religion. But ſuppoſing, not granting at preſent, that Chriſt hath laid ay WW 
more ſtrict Commands of Submiſſion upon us in thoſe Matters; yet ſince he cane 
not into the World to put us into a more miſerable Condition in other thi 

than we were before his coming; nor to take away or abridge us of any of thy 
Natural or Civil Rights that we enjoy as Men or Subjects ; therefore if the 
People had a Right before Chriſt, to defend their Lives, Liberties or Propertig 
againſt the violent Aſſaults and Oppreſſions of Princes or States, they have fil 
the ſame Liberty left entire in all Caſes, which remain not excepted by the er 
preſs Precepts or Example of Chriſt ; ſince it is a general Rule in all poſtine 
Laws, that whatever is not excepted or altered by a ſubſequent Law, remains the 


And therefore tho” I ſhould grant that it were now unlawful in any Caſe to ri 
the Supreme Powers, who perſecute or put Men to Death for bearing witneß u 
Chriſt's true Religion; yet doth it not therefore follow that it were unlawful : Rn 
reſiſt in any other Caſe whatſoever, though it were in the defence of our Liv, 
Liberties or Properties; fince ſuch Defence was lawful (as I have already proved) 
before Chriſt's coming, and is not expreſly forbidden by any Place of Scripture, 1 
Command of Chriſt or his Apoſtles. | Rn 1 

And without the Conſiderations of theſe great Ends that Jeſus Chriſt had toen: 
join his Followers an abſolute Submiſſion to the Supreme Powers in ſome Cars, RE 
(tho' not in all) were to ſuppoſe, that inſtead of a merciful Saviour, he had only = 2 
come into the World to patronize Tyranny, and to render the Condition of Man-: ; 
kind much more miſerable than it was under the Law of Moſes, or in the State of 
Nature; and ſeems to ſuppoſe, that inſtead of commiſerating Men's Suffering 


he only took delight to make them more miſerable. Nor will it be any Comfort d 
Security to Chriſtians, when they are once made Slaves under an arbitrary tyrar 
nical Power, That they are ſafe in God's Hand, and that all the Powers of Menor Devi ÞP 


N * 10 


cannot touch them, till God by a poſitive Decree appoint and order their Sufferings : For mn 


this were a good Argument againſt all Reſiſtance, it would be fo likewiſe agaut nn 
reſiſting Pirates or Robbers ; ſince whatever we ſuffer from them is by Gods mn 
ſitive Decree, who thus orders all our Sufferings even from them: And yet thi: 
(ſince Men are not now to be ſaved by Miracles) he hath likewiſe: alſo orda BY 
Reſiſtance as the only humane Means to prevent their Malice and Violence, 1 
eſcape out of their Hands when we fall under them. Nor are the ſame Bak — 
unlawful againſt any other humane Powers, but what God himſelf hath o'r 
dained. | os | . 8 

And therefore it is a very crude Aſſertion, to ſay, that though there could nt 
be more abſolute Tyrants than the Roman Emperors, yet that they had no Powe! 
againſt the meaneſt Chriſtian, but by an expreſs Commiſſion from Heaven; where 
as I never knew as yet (and I would be very glad you could ſhew me) where Ws 
expreſs Commiſſion is to be found, whereby Princes, or other Sapreme Poe 
are authoris'd to perſecute, enſlave, or take away the Lives of the meaneſt 2 . 
ſtians barely for Matters of Opinion, or Faults that do not immediately conc"? he 


* 
” 
: 


the publick Quiet and Safety: And as you have talk'd a great deal of the gi 


he permits nothing but what he can over-rule to wiſe and good Ends; aud that God mai fe, 
mit a great many Evil, to befal us in his Anger and Diſpleaſure ; and that whatever Ew = | 
he appoints for us, they are certainly for our good; and that therefore there is uo ſuch Due wn © 
in the Doctrine of Non-reliſtance as ſome Men imagine; becauſe ſincere Chriſtians cal 7 
ſuffer nothing by it, fince they ſhall ſuffer nothing more or leſs than what God f 


then to ſuffer. All theſe Arguments might as well be uſed for not reſiſting kun, 4 
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_  - Dialogue: the Fourth! 


or Thieves, or not cndcayauring/to divert or oppoſe 3 . run et 
Fond its Banks; but to let it go. where it liſts, to the de! ructio of a whole 
mou becauſe forſooth, fiucere (Chriſtians. can ſuffer nothing by it, for they can 
= 4 une mort or teſs Nan God appoints them to far; indeed a wondrous uſe of 
58 tation And therefor ame you can prove that all Tyranny 1s ordained 
3 God = our:good ; andi that therafore wwe are obliged under pain of ever- 
4d A r to ir; all that vou have. ſpoken concerning the 
ing Damnation to ſubmit to it; al that you ip CONE & ne 
WEfample and Sufferings of Crit Ggnifie galt nothing do thar Tehink "the Ablur- 
y ſtin lies at your Door; fince if Chriſt has not expreſſy forbidden all Re- 
aance of the unjuſt Violence of Princes, (as I do not find he has by any of the 
Nets hon have yer brought); every de uud, fr RR DO * 
ub uo Authority io nabe ir away; And 48 for ts k ve” ro eee ee 
ec our Country, Lſhall anſwer; that when you urge thele Laws to me. . 
n.. I hope I ſhall be able to prove that by and by, but in the mean time give 
WER. kave to obſerve, that it ſcems very ſtrange to me, that you ſhould own CH 
th obliged his Diſciples to ſubmit without any Reſiſtance, in ſome Caſes, to the 
rreme Powers, when they perſecute them and put them to Death for Religion; 
yd that they might not take up Arms in the. defence of their Religion, which is 
ee greateſt concern that Men ought to have in this World and yet that they 
"Ts right do it: for much leſs conſiderable Matters, iz, their Lives, Liberties or 
Eats, which ſure ought to be of much leſs importance than the Glory of God, 
lich is chicfly maintained by his true Worſhip. But I ſee you have found a Salvo 
ee :this,and will not allow Princes the irreſiſtible Power of Perſecution, when the 
eeugion is once ſettled by Law; that is, when the Chriſtians were ſtrong enough 
So reliſt, which certainly would be no thanks at all for their Submiſſion, ſince Men, 
ho are weak andiunable to reſiſt, muſt needs obey.and ſuffer ; which were mat- 
r of Force, and not of Duty: Whereas we find by Tertullian, and all the Eccle- 
a ſtical Hiſtorians, that though the Chriſtians were ſtrong and numerous enough 
the Roman Empire, yet they choſe rather to dye than to reſiſt, as I ſhall ſhew 
ou more particularly anon, when I come to thoſe Quotations; but I will, if 
ou pleaſe, now proceed to the two laſt: Texts I have to cite to you out of St. 
Pa and St. Peter. Vs C 
H. That we may not confound. things one with another, I pray give me leave 
go to anſwer what you have objected againſt what I. ſaid laſt, before you pro- 
= gecdto any freſh places of Scripture ; for though, in the firſt place, I doubt whe- 
pier the Non-re/tance, which Tertullian and other Primitive Fathers fo ſtrictly 
vrreached up, was founded upon any expreſs Command of our Saviour or his 
EW poſtles ;- yet granting at preſent that Chriſt and his Apoſtles enjoyn'd it both by 
heir Example and Precept, yet this does not reach the Caſe now before us; for 
ere may be very good Reaſons why our Saviour might enjoyn an abſolute Sub- 
niſſion to the Supreme Powers without any Reſiſtance, though they perſecute us, 
ray put us to Death, for Matters of Religion; and yet he may allow us greater 
Liberty for the defence of our Lives, Liberties and Eſtates, when aſſaulted by the 


75 3 i 
r 
. 
CC 
oy b. 


Junjuſt Violence of the Supreme Powers. V 
Por Firſt, Our Saviour ordained his Religion to be ſuitable to his Perſon, viz. 


== neck, humble, ſuffering Meſſiah, to be an Example of a meek and ſuffering 

Religion. Secondih, Our Religion is a thing that no Power in the World can take 
from us; Perſecution indeed may increaſe it and render it more fervent, but can 
never diminiſh it, if it be real. And God hath expreſly promis'd ſo great a Re- 
ward in another Life for our Sufferings for it in this, that it will infinitely outweigh 
all chat ever we can ſuffer on that account. And Laſtly, Our Saviour Chriſt 
vas plcaſed to ordain his Doctrine to be propagated by Miracles and Sufferings, 
do diſtinguiſh it from all the falſe Religions that had been in the World before his, 
or that ſhould be ſet up in oppoſition to it afterwards; ſince neither the Pagan nor 
—— Mahometan Superſtitions, nor yet the J7euiſb Religion, can ſhew the like; to ſubſiſt, 
nay encreaſe for above three hundred Years under ſuch great and cruel Perſecu- 
—_ 95; nor yet is the Glory of God. at all diminiſh'd, but rather increas'd under 
E | 3 ſince none zre then firm to it, but ſuch as are really perſuaded of its 
— that they ought to ſuffer the worſt that can befall them, rather than 
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c. 4. p. Ioo. not ſuſſicient of itſelf to make a Law, but ſtood in need of the Confirmation and 


Ron. 13. 15 2+ this Matter, as it is poſſible any Man can do by Words. Let every Soul be fujef 


\ . 


*. 


BIBLIOTHEοHA PolilTICA, 


And certainl nothing can tend more to the Glory of God, than to ſee. it ab- 
fiſt and increaſe under a cruel and bloody Perſecution ; yet there is not the fame 
reaſon that we ſhould ſuffer Perſecution after Religion is become the ſettled C. 


ſtitution of a Nation; becauſe then every Man hath the ſame Right to it a8 
hath to his Property or Freedom; and tho a Man may part with either the d 
or the other, yet is he not obliged to give them up by Force, and h 
ther he will or no; ſo likewiſe neither that Right which he hath to enjoy his R 
ligion according to the Laws of his Country. And therefore I do not reſolye i 
Obligation to Nam refiſtance in Matters of Religion, into the being the majot py 
in a Kingdom, as you ſuppoſe; for if the Government of England were Popig, 
that is, the Legiſlative part of it, and the major part of the common People ber 
Proteſtants ; perhaps in that Caſe they were under all the Obligations of end- 
ring Perſecution without Refiftance, as they were under the Heathen Emperoz; 
but indeed the Primitive Chriſtians were obliged to Non-reſiſtance, becauſe thy 
lived under a Government in which Chriſtianity was forbid, and Paganiſm eſzþ 
liſhed by Law. WO e eee 5. 1% 825 1 
And though it is true Conſtamine made ſeveral Laws, enjoyning the free E- 
ciſe of the Chriſtian Religion, and forbidding the Heathen Sacrifices, and ln; 
the Pagan Temples ſhould be ſhut up; yet was not the Chriſtian Religion, u 
that, the ſole Religion of the State; the very Senators of Rome, and the majorgar 
of the common People, continuing Pagans ſtill. So that it ſeems the Chriſtian Re. 
ligion was all this while rather eſtabliſhed together with Heatheniſm, than thats 
was wholly forbid ; ſince all Civil Offices and Preferments were equally conkzni Wn 
upon Pagans as well as Chriſtians, if they. deſerved them; and therefore it vun 
hard matter for Julian the Apoſtate to revoke ſo many of thoſe Edicts his Uni: RR 
had made in favour of Chriſtianity, and to abrogate thoſe which. had been pu- 
liſh'd againſt the publick Sacrifices to the Heathen Gods, and ſhutting up thi: Rn_ 
Temples : So that no wonder if they were now again under the fame Obligatins _ 
to ſuffer, as they were before Conſtantine's Time; ſince the Chriſtian Religion 
was never the only one eſtabliſhed by Law, ſo as to exclude the open Profelio BR 
of any other, till the Time of Theodofios ; after which (as alſo ſome time be- 
fore) according as the Chriſtian Religion increas'd, and as they got greater pr: 
vileges from the Emperors, ſo were they more ſtout and bold in ſtanding up 
for and defending the juſt Rights of their Religion, whenever they thougit RT 
them invaded by the Arian or other Heretical Emperors, as I ſhall ſber „ 
you by ſeveral Inſtances out of Church Hiſtory, when we come to it; bu 
you may now, if you pleaſe, proceed to the reſt of thoſe places of Seriptuu 
which you have to produce againſt this Doctrine of Ræſſtance in thoſe Caſe Ian ma 
8 M. I have many things ſtill to object againſt your laſt Diſcourſe, but ſince it ui 
grows late, I ſhall now confine my ſelf to the Doctrine of the Apoſtles concꝶm Re 
ning Non-reſiſtance ; not as if the Authority and Example of our Saviour w- 


additional Authority of his own Apoſtles, but we might juſtly ſuſpect ourklves 
miſtaken in the meaning of our Saviour's Words, or in the intention and delign of AA 
his Sufferings, had none of his Apoſtles, who were immediately inſtruded bY 
himſelf, and acquainted with the moſt ſacred Myſteries of his Kingdom, cv 
preached any ſuch Doctrine, as this of abſolute Subje&ion to Princes. And ther 
fore to give you the more abundant Aſſurance of this, I ſhall lainly ſhew Ju 
that the Apoſtles taught the ſame Doctrine, and imitated the Example of thelt iſ 
great Maſter, I ſhall begin with St. Paul, who hath as fully declared himſelf in 


unto the higer Powers, for there is no Power but of God, the Powers that be are ordaitts o 
God : Whoſoever therefore refifleth the Power, refifteth the Ordinance of God, and tbej lu 
reſiſt ſhall receive to themſelves Damnation. : — 

This is a very expreſs Teſtimony againſt Reſiſtance, and therefore I ſhall cor 
ſider it at large; for there have been various Arts usd to prevert every Word a 
it, and to make this Text ſpeak quite contrary. to the deſign and intention of the 
Apolile in it: And therefore I ſhall divide the Words into three general Part 
Firſt, The Doctrine the Apoſtle inſtructs him in; Let every Soul be ſubject in zi 
higher Powers, Secondly, The reaſon whereby he proves and inforces this Doctrine 


Fur there is no Porber but of God; the Powers that be are ordained of God, Whoever 75 
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Dialigus the Furt. 157 
| Ave refifeth the Power refifteth the Ordinance of Cod. The Puniſhm to ſuch Reſiſtance, 
Fand they that Tefift ſhall receive. 10 themſel Dammnation. I. ſhall, een. with, the 1574 13 0 
Bosarine, That every Soul: mut be Subject to the hig er Powers and ere are three Did. p. 102. | 
Things to be explained. Firſt, Who, are contained under. this . 7 Expreſſion = 

Wc cry Srl. - Secondly, Who are meant by the higher | Powers, Thirdly, What is 
WE cant by being ſaljett. Firſt, Who are contained under this. ee 
Tf every S which, by an ordinary Hebraiſm, fignifies every Mar :, For Man is a 
—_ compounded Creature of ny, and Soul, and either part of him is very often in 
Lcripeure put for the whole, ſometimes Fleſh, and. ſometimes Soul ſignifies the 
Man and when every Soul is oppos deto the higher Powers, it muſt ſignifie all 
ien, of what Rank or Condition ſoever they be, who are not inveſted with this 
Higher Power. And again, the deſign of the Apoſtle, as you. ſhall hear more 
particularly by and by, was to forbid all Reſiſtance of JO VETS Princes ; and 
Wd hc known of any Man, or number of Men, who. might lawfully reſiſt, he 
agu not to have expreſs d it in ſuch generab Terms, as to forbid all without 


4 teste I ſhall now a little more cloſely examine your. main Argument, or 
Inddeed Foundation of all that you have urged for Reſiſtance, iz. That tho it 
ualawful for private or particular Men to reſiſt the Supreme Powers ; yet that 
Wt doth! not extend unto the whole or major part of a People or Nation, when- 
er they are outragiouſly oppreſs d or aſſaulted by the higher Powers, beyond | 
at they ſuppoſe they are able to hear; whereas the Apoſtle here commands 1;;4, p. 103. 
„% ul co be ſalject; and therefore if the whale Body of the People be ſubject tio 
eod, they mult alſo be ſupject to the Prince too, becauſe he acts by God's Au- 
1 3 ority and Commiſſion. i Were a Soveraign Pringe the People's Creature, that 
might be a good Maxim, Rex major fipgylis, ſed minor, univerſis, That the King is 
enter than any particular Sulject, but lefs than All together ; but if he be God's Mi- 
iter, he is upon that account as much greater than all as God is. 
And that the whole Body of the People altogether, as well as one by one, are Id. p. 104. 
equally concern'd in this Command of being ſubje& to the 77 4 Powers, is evi- 

dent from this Conſideration, that nothing leſs than this will ſecure the Peace and 


reater the number of Subjects that 


the Peace and Quiet of 


— 


- N % 


Puniſh'd for it in this World or the next For can the Apoſtle be thought abſo- 
itely to condemn Reſiſtance, if he makes it only unlawful to reſiſt when he want 
Tower to conquer ? which yet is all that can be made of it, if by every Soul the 
1 aa. only particular Men, not the united Force and Power of all the 
Nor can there be any Reaſon afſign'd why the Apoſtle ſhould lay ſo ſtrict a Com- id. p. 126, 
and on particular Chriſtians to be ſubject to the higher Powers, which doth not 
Lequally concern whole Nations: For if it can ever be lawful for a whole Nation i 
cee reſiſt a Prince, it may in the ſame Circumſtances be equally lawful for a parti- 
aer Man to doit; if a Nation may conſpire againſt a Prince who invades their 
2 (Rights, their Liberties or their Religion; why may not any Man by the ſame 
1 reaſon reſiſt a Prince when his ſingle Rights and Liberties are invaded? It is not ee 
1 4 ie and prudent indecd for a private Man to reſiſt, as for great and powerful pin ſr 
= : _ ers 79 97 4 os 3 Reſiſtance only a Matter of Diſcretion, not of Con- 
must be awtul for the whole Body of a Nation to reſiſt in ſuch Caſes, 
| mult be equally lawful for a particular Man to do it; but he doth ic at his own 
2 4 eil, 


our Prince is to reſiſt the Qrdinance of God, and that ſuch Men ſhall be ſeverely 


| | | , | Wh 20 A 8 % A | 3, | | . 1 r 
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Peril, when he hath only his own ſingle F orce to oppoſe againſt his Prince; ſo that 


our Apoſtle muſt forbid Reſiſtance in all Men or none; for ſingle Perſons do not uſe 
to reſiſt or rebel, or there is no great danger to the Publick if they do; but the Au- 
thority of Princes, and the Security of publick Government, is only endangered 
by a Combination of Rebels, when the whole Nation, or any conſiderable Pan, 
for Numbers, Power and Intereſt, take Arms againſt their Prince. I Reſiſtance 

our Prince be a Sin, it is not the leſs, but the greater Sin, the greater and mon 
formidable the Reſiſtance is; and it would very much unbecome the Gravity and 

| Sacredneſs of an Apoſtolical Precept, to enjoyn Subjection to a feœ private Chrj. 
ſtians, who dare not, who cannot reſiſt alone; but to leave a powerful Combi 
nation of Rebels at liberty to reſiſt ; ſo that every Soul mult ſignihe all Subjets, 
whether ſingle or united; for whatever is unlawful for every ſingle Perſon, conſide 
dered as a Subject; is unlawful for them all together; for the whole Nation is 2 
much a Subject to the higher Powers as any ſingle Man. Thus I am ſure it is i 
our Government, where Lords and Commons aflembled in Parliament own them. 
ſelves the Subjects of the King, and have by publick Laws diſclaimed all Power d 

raiſing any War, either offenfive or defenſive againſt, the King. wh 

Let us now conſider what is meant by the Higher Powers, (ES % Vep:xarey) 
which ſignifies the Supreme Power in any Nation, in whomſoever it is placed, 
whether in the King, as in Monarchical Governments, or in the Nobles, as i 
Ariſtocratical, or in the People, as Democracies. At the time of writing this Epiſtk 
the Supreme Power was in the Roman Emperors; and therefore when St. Pal i 

i Pet. 2. 13. commands the Roman Chriſtians to be ſubject to the higher Powers, the plain me 

ning is, that they ſhould be ſubject to the Roman Emperor. And thus St. . 

explains it; Be ſulject to every Ordinance of Man for the Lord's ſake, whether to it 

King as Supreme, 45uTepovri, the Word us d in this Text, as to him who hat 

a ſupereminent Power, and is above all others, as alſo unto Governors that ar 

ſent by him, c. From which Text Epiphanius proves that ſubordinate Magiſtrates 

under the King are ordained of God; and therefore that the Power of Under 

Officers, ſince it is the Ordinance of God, ought no more to be refiſted than tte 

King's, trom whom it is derived. Lg gr 9 2 1 

F. I hope I ſhall not be very tedious in anſwering your long Speech, fince 2 
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Ibid. p. 107. 


. {mall ſhare of natural Reaſon and Grammar will do it; therefore, to be asfhont 

* as I can, I do freely acknowledge, that not only private Men, but whole Nations ban 
"9 acere, by this Precept of St. Paul, to be ſubje& to the higher Powers, without a] 
* Rebellion againſt them, as well as particular Perſons, as far as they are Powe! ae 
115 dndained by God. And therefore it is neceſſary that you ſhould conſider what i 
* the true ſignification of the Word e,, which if it be once diſcovered, you vil 

ll find it carries its own limitation along with it; for it excludes both the Ulupe 


tion of the Supreme Power, and alſo the illegal and wicked Exerciſe of it; aud 
this Opinion is the learned Dr. Sanderſon in his Lectures of the Obligation d 
humane Laws; where, in his fifth Lecture, F. 12. (as I remember) he ſpeaks 
this purpoſe, in anſwer to an Objection, That then all thoſe who have the poruer of # iſ 
Sword; that is, of compelling thoſe who are under their Power to perform their Command, i 
ought then to be obezed in Conſcience. His Anſwer is to this purpoſe; 4 That the 
Power he means, and on which alone lies the Obligation of Conſcience, is not thi 
** Power which the Greeks call Jauic, that is, natural or phyſical Power or For; 
dor elſe that which is only de facto, by which any one is able to do whatever æ 
pleaſes without any hindrance ; but that Power which they call &, that ) ny 
* lawful Power, or of Right; to wit, that which belongs to him that hath it H 
* the Law of Nature, Nations, or Civil Conſtitutions, by reaſon of the Peu be 
„ who bears it, and in reſpe& of thoſe who are to be ſubje& to it, Tow ms 
* eceoiz, or lawful Authority, the Apoſtle doth now ſo much preſs an exact Obe nn 
« dience, that he names it five times in the ſpace of three Verſes, but ſays * ne 
* one word of this Suvepi, or Force. So far he. And if our Tranſlators of „ 
Place had rendered the Word e,. Authorities, inſtead of Powers, as they hat 
render d it in other Places, and as they were fain to do in the firſt of Peer, 0 
3. ver. 22. where E&80uv and Juvdpeuy coming together in the ſame Verk, 3 

render the former Word by Authorities, and the latter by Powers, which 
they had conſtantly done, they had effectually prevented the falſe: applicate 
of this Text; fince no Man in his Wits can imagine, that when «MM 
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Hor Example) deſtroys, oppreſſes and en ſla ves his Subjects, 40 acts thus en 
Uurful Power or Authority 2 or that belongs to him (as Dr. Sander Fe 2 45 ex 
Preſſes it) by any natural or municipal Laws; much leſs can be the is 150 ole, 
rue or juſt Authotities or Powers which are here meant by St. Paul to be ordained 


vy God; and that theſe Words may be ſo render d inſtead of the Powers that are, Via 3 


* 


T 3 | | | . 
from Plato, who more than once hath 8oz 4pxh for vera Poreſtas, true $.,1,1., 


petter ſee the abſurdity of this Interpretation, pray let us put theſe things into the 
rext inſtead of Powers, and ſee how it will run then. There is no Tyranny, Vi- 


Wy 
$f 70 


q 


> 


. dinance of God. You'll ſay, perhaps, that this is not your meaning, yet is it 
ee true Senſe that muſt ariſe from your Interpretation of this Place; whereas it 
5 \plics no more than God's approving all juſt and lawful Governments, and con- 

ming from Heaven thoſe moral Duties of Submiſſion, Obedience and Non-re- 
iſtance, which were always due, and muſt ever be, tolawtul Authority ; that 1s, 
iich as are agreeable to the Laws of God and Nature, which you plainly ſee are 
ot due to meer Force, Violence or e for that is abſolutely excluded out of 
he Text, which will by no means admit of it: The higher Powers or Authorities 
ordained by God having no Commiſſion from him for any of theſe wicked Pur- 
päoſes. "$1503 $2000 F i N 1253; - 2) | 
M. I doubt, for all your:Confidence, that you very much miſtake the ſenſe of S. C. 4. p, 
theie Words; for in the firſt place your (or rather your Doctor's) Criticiſm be- 19. 
rween {27/2 and draus, will not do, for they both ſignifie the ſame thing in Scrip- 
ture, either Force and Power, or Authority, 84 ey EU H brd Tw0g; I will 
r be brought under the Power of any thing, 1. Cor. 6. 1 2. mult ſignifie Force, and d- 

v2.4 mult ſignifie Authority and Dignity. Thus Epheſ. 1. 21. Trepe Tacys 
apxde, 142 é EGI un} Juvdueug H pio r H, which are ſeveral Names and Degrees 
of Dignity and Authority as well as Power. And in the ſecond place you 
do much more miſtake, when you ſuppoſe by this Word Powers to be meant 
only the true or juſt Exerciſe of Civil Authority, whereas the 41 é are the 

e es νν, the Perſons themſelves who exereiſe Authority and Dominion, the 
7 exo, the Rulers, v. 3. the Miniſters of God which bear the Sword, v. 4. iti 
St. Peter, the Bache and Hycadvss, the King and his Governors and Magiſtrates, 
1 Per, c. 2. v. 13, 14, And therefore I mult tell you, you do very ill to ſeparate the 
Power or Authority from the Perſons intruſted with it. 
⁊ày⁊Baut ſuppoſe I ſhould grant you that this Word £80 doth here ſignifie the Exerciſe 
of Authority, yet doth it not ſignifie the right and lawful uſe of this Power, but the 
Right to exerciſe this Authority; whether well or ill, tis all one, as to the Sub- 

miſſion due to it; becauſe no Reſiſtance can be lawful for want of a ſuperior Juriſ- 

= diction over it. The truth of this is evident from John 19. 10, 11. Pilate ſays 

to 7/15, knowſt thou not that é SGgiau E, I have Power to cruci e thee, and have Power 

0 releaſe thee ; Jeſus grants it, and anſwers, au exe &,, dd e] nat* tus, £1 
1 I un, &c. Thou couldeſt have no Power againſt me, except it were given thee from abcue. | 
And therefore I ſhall reduce your Argument into the form of a Syllogiſm, that yon bid: 138. 

may more plainly ſee the abſurdity of it. 

. Powers not ordained by God, may be reſiſted without danger of Damnation. 


But Powers exerciſed tyrannically, are not ordained of God; 


Theretore we are not forbidden to reſiſt them. 
ns this Syllogiſm the Minor is not true; for though Tyranny be not the Ordi- 
nance of God, yet the Power or Authority (of which this Tyranny is but an 
Abuſe) is ot divine Inſtitution; for tho the Supreme Power is commanded to rule 
juſtly, yet is it withal enabled to act otherwiſe : for the good or ill uſe of it is left 
indifferent, in reſpect of the Subjects Subjection, though not of the Magiſtrates com- 
manding or acting Power: So that the Abuſe of this Power doth not make void the 


ad. | 4 7 'Y 2 \ | # 


U. 3 A. S. p. 
133. 


1 Authority, though acting contrary to the Laws of God or Nature. The Obli- 


gation not to reſiſt the Supreme Powers receiving not any Validity from their 
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Ih. p. 133. 


your ſelf, leſt if your Frien 


for I told you enough of my Mind concerning it the'laſt time we met ſave-ane. 
But ſince you will needs have theſe és, net to ſigniſie Powers or Autbo. 


King, and make his Brother Regent in his room, but - becauſe the former u 


them upon the way; and was beſides found, by reaſon of an incurable Folly, t 
be utterly uncapable to govern? Pray tell me, did not the Servants and Subj 


you may ealily imagine. 
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Juſtice, nor is it weakened or annufled by their Violence or Injuſtice. g 
was 
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% Poteftaribr deln 
bred out of the Fan 


flow 
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whatever is attempted againſt his Perfon, is attempted againſt his Author! 
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and if this be your Doctrine, much good may it do you. But pray keep it o 

ds the Ol Cavaliers come to know-it,' they will quiæ W 
baniſh you their Company: Beſides, I can ſhew you other Conſequences that 
will follow from it, which J have not now a mind to urge, but may ber. 
after; for I have no mind to enter into that nc lis any more; 


rities, but the Perſons themſelves, you ſhall have your Will for once; oh! 
pray now anſwer me one ſhort s When, for Example, Charles the ſutl, 
King of France, fell mad, and would have killed his Servants, by what Autio- 
rity did they diſtinguiſh and ſeparate between his Perſon and his Power? and 
thought that they might well reſiſt and bind the one without any Diminutio! 
to the other. Or by what Right did the Portugueſe ſeize and impriſon their lat 


ſometimes in a Frolick to murder his Subjects out of the Window, or as he net 


ects 


of theſe Princes then ſeparate the Authority from the Perſon? If not, they mk 


have let them alone to have done what they would, the Conſequence of mw 
M. Ihe 


. £7 6-4 1 
Dialogue the Fnurtb. 


gances of the Folly and Madneſs of Prinoes are the main things 
ons of Common F 1225 Principles have to defend them withal: But 
BA beriveen mad or footſb: Princes and Braus, 


that you C W | 
— 1 — 1 their tight Wits, I will ſnew you my Reaſons why” the one may 
dor dehy, but that Dy and Madneſs do ſo far incapaeitate the Perſons that are 


5 5 ander thoſe Misfortunes, that they binder them from acting like rational Men, 


much more from performing any of the Functions of Civil Government. In the 
vert place, they ought to be reſtrained for the Common Good of their People, as 
ell as themſelves, leſt they ſhould not only murder and hurt their Subjects, but 
WE hcmſcives toe. And laſfiy becauſe it is the higheſt Courteſy and Benefit 
WT char can be doe ſuch mad, or fooliſm Princes, to {our abe up cloſe, and hinder 
Aan from expoſing their Folly and Madneſs, and rendring themſelves ridicu- 
as to the World: Wheteas a Tyrant, whom 1 8 ſuppoſe in his right Wits, 
euch he never ſo much enſiever or opprofſes his People, yet Civil Govern- 
ent may be well enough carried on and maintain d under his perſonal Con- 
aua; and as long as he Hath Wit and Senſe enough .to ern, he is ſo 
Jong to be obeyed! as the "Ordnance of God, without any Reſiſtance whatſo- 
F Bur this much I ſappoſe you Will not deny, but that this Power of re- 
eging, and ſhutting up mad or fooliſh Princes, is wholly exerciſed by the Law 
of Nature; ſince I never heard of any Civil or Municipal Law that made Pro- 
MI ſhall not much diſpute that with you; it may be ſo; but what do you 
ier from then? on nd 3 
. Why, no more than this, that if L can prove to you, that there is no ſuch 
ereat difference between Mſad-men and Fools, and habitual incurable Tyrants 
as you imagine); there is a like Right in the People by the Law of Nature 


examine each of your three Reaſons one after another, and fee whether they 
EEE may not as well be applied to ſuch Tyrants, whom alone I ſuppoſe may be re- 


4 E Conſequence. Your firſt Reaſon is, that Folly and; Madneſs do ſo far incapa- 
ci their Reaſons that are under theſe Misfortunes, that they hinder them 


VT from acting like rational Men, much more from performing an) 
ef Civil Government, Now pray tell me, doth not Anger, Luſt, Pride, 


&fions and Vices which diſturb the Souls of Tyrants, and make them take a de- 
lahr to enſlave, deſtroy and oppreſs their Subjects, as much incapacitate their 
Xeaſons for performing theſe Functions of Civil:Governments, as Folly and Mad- 
neſs themſelves? And I think I have already proved, that when Princes bring 
chings to this paſs, they do as much deſerve Tutors or Guardians to keep them 


—— 
or fooliſh Prince we have read of in Hiſtory. But the Miſchief of it is, that 
fluch Brant, not being mad enough to be ſhut: up like Mad-men or Fools, 

5 nor yet having Judgment, or good Nature, ſufficient to perform the main Ends 
of Civil Government, by the greatneſs of the Rewards that they are able to 
beſtow upon their Followers, may ſoon bring the beſt Government into a 
State of War and Confuſion: And till then I do not allow their Subjects to 
reſiſt them. N . | 

Jour next Reaſon. is, that they ought to be reſtrained for the Common Good 
om of their People, as well as themſelves ; leſt they ſhould not only hurt or mur- 


7 
WE A 


* 


"2 der their Subje&s, but themſelves. too. Now pray conſider, if theſe mad and 
= fooliſh Princes may be reſtrained and reſiſted, becauſe they only murder, or hurt 
" few of their Subjects that ma y come in their way, then have not ſuch Tyrants 
much greater Reaſon to be reſiſted and ſecured, that through unreaſonable 
64 Revenge or Superſtition, make War upon and deſtroy the People, for no other 
A 2 but becauſe they will not ſubmit themſelves to their unreaſonable Luſts ? 
* — l — yo Gries maſſacre whole Towns of innocent Subje&s, and enſlave 
1 4 4 flouriſhing Kingdom; ought not theſe as well to be reſtrain- 
or reliſted for the Common Good of Mankind, though perhaps they will not 
hurt 


- Wo refit and defend themſelves againſt the one as the other; and therefore I will 
: aged, as to Mad men or Fools; and if they do, I ſuppoſe you will not deny the 


ming any of the Functions 


ruelty, Wiltulneſs, Ambition, and unreaſonable Self-love, which are the Paſ- 


tom doing Miſchief, and to manage their Kingdoms for them; as the moſt mad 
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der them as uncapable of it; as the moſt extravagant Actions of fooliſh and mad ho 
Princes can be pretended to make them ſo. \ 5 = 


B 1B L10TH R Pao Ur ICA, 
hurt or make themſelves away, as Mad:men or Faols\may»2«Of can any ines. 


ſonable Man ſhew me, why the Extravagancies of ſuch mad: or ſooliſh. Pri 


may be reſiſted, but the furious wicked, and tyrannical Actions of ache, ohe 
muſt be ſubmitted to as the Ordinance of God? Or laſtiy, Why ag natggi 
Infirmity or Weakneſs, ſuch as Folly, or Frenzy, ſtrall make a Hrince uncapghy, 


of Government; and yet why inſufferable Tyrannys which is a moral Nah. 


lity, ſhall give Princes à greater Privilege not to be reſiſtęd, T cannot undenſigyg, 

ſince the latter is much more deſtructive to- the main Ends of Government; „ 
i. e. the Preſervation, and Good of the People, thancthe former can >Poſlb 58 
be. KA NOS eee „ $7053 yods Hoi pooigtiianz a, „ 
As for your laſt Reaſon, that it is the higheſt Courteſy that can be done "— 
ſuch mad arid\fooliſh. Princes to ſhut. them up, and hinder them from ex IR 
their Folly and Madneſs, and: rendring/themſelves ridiculous, cetDe World, 
think the Reaſon will hold more ſtrongly for the one, than'rhe\othet; Fot 

ſuch fooliſh and mad Princes would, if they; could come to themſelves, tha 

thoſe who had done them ſo charitable an Oſſice as to reſiſt them, and hm 

ral Means or Accident, could: ſo far open the Eyed of ſuch, a: Tyrant, as to 


2 


him ſee the Folly and Wickedneſſes of thoſe Courſes he takes againſt the Peg 


1 * 7 
20 


— 


he would, inſtead of being angry, thank his Subje&s for; reſiſting him ;-:becaic MA 
thereby they had not only hindred him from making; himſelf any father th 
common Hatred of his own Subjects, as well: as his Neighbours i but. al, 
committing ſuch heinous Sins and Offences againſt God, as Murder, Vice m 
and Oppreſſion. To conclude; I grant, that as long a cruel or wicked PHẽ 
can fo far reſtrain his Vices and Paſſions, as to maintain the Ends of Civil c Rx 
vernment above mentioned, he is to belobeyett as the Ordinance of God. tu RE 
whei he will ſet no Bounds to his Tyranny, but refolves that his Luſt ſhall, x 
unconfined, whereby he becomes inſupportable to his People, they-may as, wil 
diſtinguiſh his Perſon from his Power, as they do in the Caſe: of Princes, | W Rm 
they are either Fools or mad Men. . .. gl 11 WR: 
M. But pray conſider. the i reſt of the Conſequences of my laſt Difcout; MR 
and will not then the ſuppoſing a Power in the People of making this Diſtinvi 
when they pleaſe, and of judging when the Prince's Government becomes i: 
tolerably Tyrannical, make them to tale upon them to judge it ſo, when tis 
quite otherwiſe, and ſo not ſeruple to rebel, or to reſiſt (as ybu call it) wheneyet 
they are in the Mind to doit? And we have the more reaſon to be afraid « 
this, becauſe from the long Parliaments, and their Adherents, making uſe of t 
Diſtinction among other ſpecious Pretences, were derived all the Miſeries of ou: * 
laſt Civil War. And therefore, though I own it is an eaſy thing to judge oft 
Madneſs and Folly of Princes, as well as other Men; yet (the Wickedneſs s x 
Partiality of humane Nature conſider d,) it is a much harder Task to jus 
rightly what Actions of Princes are deſtructive to Civil Government, and rr 


1 WII 11741005.0 
F. If the Inſtance of Mad-men and Fools ſeems to diſpleaſe you, becauſe it 8 
is very pat to the Subject in hand, I think J may likewiſe remark, that thoſe In- na 
conveniencies you ſuppoſe of making the People Judges in this Caſe, is the ſok 
Objection I can find you have againſt what I have ſaid ; for otherwiſe, 190 ⸗ 
not ſee you have any thing to alledge againſt the fitneſs of the Parallel. Bu! 
have already, I believe, made it pretty plain, that murdering, enſlaving aud 
robbing of the People of their Properties, are things as eaſy to be judged of 5 
Folly or Madneſs : And if a few Domeſticks about the Prince ſhall be allowed 5 
to judge when their Monarch is mad or fooliſh enough to be reſiſted and ſſut 
up, I cannot ſee any Reaſon, why the whole Body of the People may not? 
well be able to judge, when, by his Tyranny and Oppreſſion, he hath diſſovel 
the Government, and.entred into a Scate of War with them. _ = 
But to return now to the laſt part of your former Anſwer, wherein you grant 
that this Word e, doth ſometimes ſignify not only the Perſon, but che Ex 
erciſe of Authority; but that it doch not fignify the right or lawful Uſe of it 
but Abuſe too; and for the Proof of this, you alledge the Speech of Pilate © 
our Saviour; Jam very well ſatisfied that that Text will make nothing 5 
l 


, ' 


Dialague the Fourth, 


ar purpoſc: For though I grant that the Word in that place denotes Power 
by = Authority, yet doth it not there ſignify the Abuſe of it too e 
> e would never have told our Saviour, that he had a Power to abu ſe oy 
rity, and to condemn him, tho? innocent; neither would our Saviour have 


s 3 y very well maintain my Syllogiſm to be true, notwithſtanding your deaying 
« che minor Propoſition. For fince you cannot affirm Tyranny to be the Ordi- 


ee of et that the Power or Authority, of which this T yranny 1s but 
& — of Divine Inſtitation ; which is bur a Fallacy, if it be look d into. 
= though you may, vulgarly ſpeaking, call all Tyranny an Abuſe of Civil 
cer, yet ſome Tyranny is more than that : For it is not ſo properly an 
ee, as a Corruption of it into quite another thing, which God never inſti- 
ed; and conſequently therefore is not to be ſubmitted to out of Conſcience. 
an old Saying, Corruptio optimi, eſt. peſſima ; and you may as well tell me, 
vinegar, notwithſtanding its Acidity, continues Wine ſtill, as that Civil 
eernment, when. it degenerates into the rankeſt Tyranny, continues ſtill God's 
inance: And if this be the true Conſequence you draw from your Argu- 
rr, it ſignifies little, viz. that the Abuſe of this Power, doth not make void 
Authority of the Law of God or Nature. For I think I may maintain 
MW clear contrary to what you aflert, viz. that the Obligation not to reſiſt 
Preme Powers, doth receive ſome Validity from the Juſtice they execute, 
eis weakened, and at laſt annulled, by their intolerable Violence or In- 
Nor arc your Inſtances of Saul or Pilate, to the Queſtion in hand: I grant 
SK was God's Anointed, and could not have been lawfully reſiſted by David, 
rwichſtanding his murdering of Abimelech, and the reſt of the Prieſts : And 


— & - 0" — . „ a 


E 0 —_—” 


ö F t doth it not therefore follow, that if either the one or the other had declared 
emſelves ſworn Enemies to the whole Nation of the Fews ; and that inſtead of 


eeming and protecting them, they had gone about utterly to deſtroy them, 
| think they had then ceaſed to be rhe Ordinance of God, and their Divine 


 EE@ommiſion had been at an end. To conclude : As for the Reaſon you give, 
4 why St. Paul might call the Roman Emperors by the Name of Porters, I ſhall not 
oy it. But whether by the Word s,, the Apoſtle means Perſons or Porters, is 
och at one; for if he means the former, he only urges Obedience to them 
they are the means of the Happineſs and Preſervation of the People, as ap- 
Wars by the third and fourth Verſes of the Chapter you now quote, where the 


ain Reaſon St. Han gives for our Obedience, is, That Rulers are not a Terror 
n daood Works, but to the evil; and that he, (viz. the Supre me Power) * a Miniſ- 
0 u. for our Good : And indeed, it had been a very odd way of enforcing 
 Imr-Obcdience, for him to have ſaid the quite contrary, that this Power 

eas to be obeyed, becauſe he was a Terror to good Works, and a Plague to all 
aun, and a Miniſten to us of all manner of Miſchief and Miſery. This had 
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een indecd an excellent way of proving the Supreme Powers to be the Ordi- 

erer of Cod. . EIS Jas 4 Os oo 

RE A Before I can gire you a full Anſwer to what you have now ſaid, I muſt 
3 F EL leave to look back to the beginning of your firſt Anſwer , where you object, 
rr if by the Higher Fowers here mentioned, the Perſons, and not the Autho- 


r of thoſe in Power, are to be underſtood, then it would follow, that Tyrants 
9 nd Uſurpers are likewiſe the Powers ordained of God; which Objection, I 
F hink, may admit of an eaſy Anſwer: — 


„ — 1. Order ; and this is. in ſome meaſure attained even under 
„ eu Rs pr or Tyrants But God hath a farther End than this, to bleſs 
dere virtuous Narion, or to puniſ a looſe and degenerate Age; and 

. cannot be a greater Biciling than a wiſe and virtuous Prince, nor a greater 
2 Plague than a mercileſs Tyrant : And therefore the Providence of God is as 
much. concerned in ſetting a good or a bad Prince over any People, as in re- 

.. warding or puniſhing them. U; cu this account God calls the King of 
85 A a Aſſyria, 


x E-cred/ him, that he had that Power from above. And therefore, 1 think 1 


Nute might have his Authority from above, notwithſtanding his Abuſe of it: 


1 


b 


Firſt, © Can there be no wiſe Reaſon given why God may advance a bad Man S. C. R. p. 
1 (or Tyrant) to be a Prince ? If there may, then it is no Reproach to the Di- 129. 
eine Providence. The Natural End of Humane Societies is the Preſervation 
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Lai. 10. 5, 6. c Aſſyria, the Rod of his Anger, whom be raiſed up for the. Puniſhment of ay Hur 


Th. p. 121. 


Fer. 27. 51 6. a ſeemed meet unto me; and now ] have given all theſe Lands into the hands of Nebu. Y 


S.0.R. p. 128. But as for Uſurpers, I think I can give you a very ſatisfactory Anſwer; *fr 1 8 


Ib. p. 129. 


58. P- 131. 


BIBLIOTHECA POLITI C4. 


* critical Nation. | n us 2:54 3 0 415 

Secondly, I have already proved, that by the Powers in this Text, the Apor 
© tle means the Perſons of Soveraign Princes; and therefore, according to h 
© Poctrine, thoſe Princes who were then in being, that is, the Roman Em 5 
« were advanced by God; the Powers that be, that is, the Princes and Empem 
* who now govern the World, are ordained and appointed by God, and tj, 
cc thus it is, God himſelf tells us: I have made the Earth, and given it to um ; 


* chadnezzar, King of 1 my Servant. 
This was alſo the Belie 


that Cæſar was choſen by God, and therefore that the Chriſtians had a pe. 
© liar Propriety in Cæſar, as being made Emperor by their God. So likeyi, 
St. Auguſtine, De Civitate Dei, ſpeaks to this purpoſe (as I remember): * 


* 


R 


0 


earthly Kingdom both to the Godly and Ungodly, as it pleaſes him. |; 


of the Primitive Chriſtians under Heathen and per. 1 
ſecuting Emperors. Tertulian, who wrote his Apology under Severus, aſſez WEE 


giveth Happineſs in the Kingdom of Heaven to the Godly alone: But th A $ 


ce that gave the Government to Marius, gave it alſo to Cæſar: He who ęaye i 7 Zi 5 


© to Auguſtus, gave it alſo to Nero: He who gave it to the Veſpaſians, Faber RE 


ce and Son, moſt beloved Emperors, gave it alſo to the moſt cruel Domitian: Ani 


© (not to recount the reſt of them) he who gave it to Conſtantine the Chriſtin, 
Theſe things, without doubt, the yy MR 
true God governed as he pleaſed, by Cauſes, though hidden, yet not uni.“ Rx 
So likewiſe almoſt all the reſt of the Fathers do own, that wicked and tyrammmq RT 
Princes are given as Puniſhments to the People for their Sins; and ſo upontis RE 


c 


* 


gave it alſo to the Apoſtate Julian. 


0 


A 


account are to be endured, and not reſiſted, ſince it is God's Will to have it fo; - 


© the moſt proſperous Rebel is not the Higher Power, while our Natural Pie, =» 


* to whom we owe Obedience and Subjection, is in being: And therefore, th 


«© {uch Men may get the Power into their hands by God's Permiſſion, yet-not by 


© God's Ordinance ; and he who reſiſteth them, doth not reſiſt the Ordinarce 


© of God, but the Uſurpations of Men. Whereas in Hereditary Kingdoms tie 
« King never dies; but the ſame Minute that the Natural Perſon of a King dies, RT 


© the Crown deſcends upon the next of Blood: And therefore he who rebellet 


£ 
c againſt the Father, and murders him, continues a Rebel in the Reign oft 
© Son, which commences with his Father's Death. e 
© It is otherwiſe indeed, where none can pretend a greater Right to the Cn 
ce than the Uſurper; for there the Poſſeſſion of Power ſeems to give a Rigt: 


Thus many of the Roman Emperors came to the Crown by very ill mw; 4 


but when they were poſſeſs d of it, they were then the Higher Powers: Ex 
5 


© the Empire did not deſcend by Inheritance, but ſometimes by the Elen 


c of the Senate, ſometimes of the Army, and ſometimes by Force and Powe, 


« which always draws a Conſent (and Submiſſion) after it. And therefors u 


in Scripture which manifeſtly confirm what I have now ſaie. 
The firſt is in the Kingdom of Jfae!, after the Ten Tribes had divided fun 


the Tribe of Judah and the Family of David, where God had- not entaled ie 1 
Kingdom upon any certain Family: For after Jeroboam the firſt King, it js plan - 


ee, 
* . 
2 8 "2 ! 5 
55 ; 8 


by the Story in the Books of Kings and Chronicles, that for ſome Succeſſions thel 


was nothing but Rebellion, and the Murder of one King by another, ſo that d. 8 
Kingdom rarely deſcended from the Father to the Son; and in the whole Sue Be 


ſion of theſe Kings, it only remained in the Houſe of Jehu for four Generat0 
and then it returned to its former Uncertainty, as you may ſee in the 15th Chf 


ter of the 2d of Kings : All which plainly ſhews, © that where there is no reg ; 3 


* lar Succeſſion to a Kingdom, there Poſſeſſion of Power makes a King, who 


> £ 

us 4 
cc et 
* * G 

1 2 

» « * N 


a Dialogue the Fourth. — 
9 ee afterwards be reſiſted and oppoſed without 2 of Treaſon : 
4 * chis was the Caſe of the Roman Empire at the writing of this Epiſtle: 
„And therefore the Apoſtle might then very well ſay, that the Powers that be are 
cc ,, Jind of Cod; and that whoever had tlie Supreme Power in his hands, was 
( the Supreme Power, that might not be reſiſted. gs: 
But it was otherwiſe in the Kingdom of Judah, whic 
= ried on 


h God himſelf had en- 


WO. I .. - 
— 


: 1 ſnew, that no Uſurpations can extinguiſh the Right and Title of a Natural or 
nhereditary Prince : Such Uſurpers, though they have the Poſſeſſion of the Su- 

preme Power, yet they have no Right to it; and though God for wiſe Reaſons, 
may ſometimes permit ſuch Uſurpations, yet whillt his Providence ſecures the 
vperſons of ſuch depoſed and baniſh'd Princes from Violence, he ſecures their Title 


too. DARN ey | * 
But to prove more plainly, that no Reſiſtance is to be made againſt the Per- 


ns or Authorities of the Supreme Powers, let them be never ſo cruel and tyran- 


nical, as it is evident not only from what St. Paul hath here written ; but I ſhall 


5 : 
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ber it be to the King, as Supreme; or unto Governors, as unto them that are ſent by him 
bs the Puniſhment of Evil-doers, and for the Prai ſe of them that do well : Where by 
or dinance of Man, whether we underſtand, as ſome do, every Humane Law ; or 
wvith others, more juſtly, 4/0pwrivy xTiver, every Humane Creature, (as it is in the 
. Original) that is, every Man endued with Supreme Power, it comes all to the 
ðâʃn: ame Senſe, and the King as the Supreme Power, and his Miniſters or Officers, 
aas Powers ſubordinate to him, and acting by his Commiſſion, are to be ſubmit- 
ted to and obeyed as much as himſelf: And it had been in vain for St. Peter to 
have concluded this Exhortation with fear God and honour the King, it he had al- 
loyd it lawful in any caſe to reſiſt him; ſince certainly no Man can honour him, 
vhon he reſiſts : And that this is a Doctrine everlaſtingly true, appears by the 
time in which St. Peter and St. Paul wrote theſe Epiſtles, which was either under 
the Reigns of Claudius or Nero; and I ſuppoſe you will hardly meet with two 
— worſe Men, or more cruel Tyrants, in all the Catalogue of Emperors : Since the 
former committed many wicked and cruel things by his Freed-men and Officers; 
and alſo baniſhed the Jews, and Chriſtians together with them, from Rome And 
the latter is ſo notorious for his Cruelty, and Perſecution of the Chriſtians, that 
his Name paſles into a Proverb. And yet theſe were the Higher Powers, to 
vrhom the Apoſtles commanded them to be ſubject. From whence you may ſee 
ZZ your Error in interpreting the &, to ſignify juſt and Jawful Authority; whereas 
Hit plainly ſignifieth in this place, the Men veſted with this Authority howſoever tyran- 
nically they abuſe it. | 
F. You have made a pretty long Reply; and I have heard it paticntly, be- 
cacauſe, I confeſs, that on this depends the whole Controverſy between us: And 
therefore I ſhall beg that you would hear me with the like Patience; becauſe 
— what you have now ſaid, I grant to be of that weight, as to require a large, as 


een during the Reign of Nero, do all agree, that it was in the beginning of it, 


within the firſt five Years, when the Adminiſtration of Affairs was under the Mi- 
niſtry of Seneca and Burrhus, and when the Government of the Empire was moſt 
Juſt and moderate, and divers Years beiore ever Nero burnt the City, or perſecu- 
ted the Chriſtians, and did ſo many extravagant, cruel, and tyrannical Actions, as 

A4 2 forced 


„ David's Family, as appears from the Examples of Joa and Athaliab, 
nich we diſcourſed of at our laſt Meeting but one: Which Examples plainly. 


alſo crave leave to inſiſt farther on that Text of St. Peter before cited, in his 1ſt 


pit. 2d Chap. Submit yourſelves to every Ordinance of Man for the Lord s fake, whe- Ver. 13,14, 


8 ö 
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forced the Senate to declare him the Enemy of Mankind. But as for Claudius be 
never perſecuted the Chriſtians at all, as I know f. 
M. I pray, Sir, give me leave to interrupt you a little Did not Clauding per. 
ſecute the Chriſtians, when under the notion of Jeus he banaſhed them from Ry, 
as appears by Acts the eighteenth, when Aquila and Priſcila were forced to quit 
Baly and come into Greece, becauſe of that Edict? And yet it was this very Clas. 
dis, to whom St. Peter (if not St. Paul) doth require all Men to be ſubject wit, 
out any Reſiſtancdce. 1229 % Heh. ene e , 
E. I think this Difficulty will eaſily be anſwered ; for in the firſt place, tho] 
grant that Claudius towards the latter end of his Reign baniſhed the Jeus fun 
Rome; yet did he not baniſh the Chriſtians from thence, as we know of, 2 


otherwiſe than as they were Jews by Nation; and upon this account it was, thy P "NS 


Aquila, being a Few by Birth, was forced to quit Rome with the: reſt : But ng. 
ther Suetonius, nor any other Author, tells us, that he likewiſe baniſhed the Chi 
tians, tho? I know indeed there are ſome learned Men that would interpret thi 
Paſſage in the former Author, in his Lite of Claudius. Judæos rumultuantes, inpy. 
ſante Creſto Roma expulit ; to be meant of the Chriſtians being expelled Rome, 3 
inſtigated by Chriſt their Prophet to Sedition. But tho' I own that our Sawgur 
was ſometimes called Chreſtus by the Pagans, by way of Contempt, yet that by 


this Chreſtus here mentioned, cannot be underſtood: our Saviour Chriſt, is very cz. 
dent; for it had been very improbable for Suetonius to have made Chriſt, who wy 
dead above thirty Years before, to have excited the Fews to Sedition: And the 
fore the Lord Primate Mer, in the 2d Volume of his Annals, (with much bet: 
ter Reaſon) ſuppoſes, that not our Saviour, but ſome ſeditious Jeu called C, 
who headed this Sedition, was the cauſe of the Baniſhment of the Fews tron 


from Rome. So that this was no more a Perſecution for Religion, than it would 


have been for the Parliament in King Charles the Second 's Reign, during the let 


of the Popiſh Plot, to have baniſhed all the Papiſts out of England upon the ac- 
count of their former Rebellions, and conſtant Machinations to overturn the Go- 
vernment, and Religion eſtabliſh'd by Law: But ſuppoſing this Edict to have ba- 
niſhed the Chriſtians as well as Jews, it had ſignified nothing; for it was no Perle 
cution for Religion: And beſides, being made in the laſt Year of Claudius, it was 
but a temporary Edict; and we find the Jews to have lived quietly at Romeinthe 
Reign of Nero, as appears by the laſt Chapter of the As. CEE Ik 
But as for Claudins's Government, it was ſo far from being an inſupportabl 
Tyranny, that there was no Prince that did take more care to do impartial Jul 
tice, according to that ſmall Capacity he was Maſter of, than himſelf. And tho 
I yield, that by his Proconſuls, Preſidents and Freemen, there were many Op 
preſſions and Cruelties committed in the Provinces ; yet it was only againſt von: 
private Men, and did not extend to the deſtroying and enſlaving the whole Body a 
the People, who during his Reign generally enjoyed their Liberties and Propettics 


with as great Freedom, as under any of his Predeceſſors. I 


And as for Nero, all Eccleſiaſtical Hiſtorians agree, that if this Epiſtle of 


St. Paul was written in his Reign, it was within the firſt five: Years of it, which 


was in his Non-age, under the Adminiſtration of Seneca and Burrhus ; during 


which time all prophane Hiſtorians agree, that the Empire was never better g- 
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verned; and as for the Wickedneſs and Violence that Nero committed afterwards, 


when he perſecuted the Chriſtians, murder'd his Mother, his Wife, and maſt of 
his beſt, and moſt intimate Friends, and ſet the City on Fire : St. Paul was {0 


far from knowing any thing of them, that ſure he would not have urged it to e 


Romans, as a Reaſon of their Subjection to him, that Rulers are uct a Terror iu fu. 


Works, but to the cvil, or that he was a Miniſter to them, that is, to the SEH! 
for good ; nay, even in the worſt cf his Reign, as far as Juſtice was duly admit 


"oa 


fired by himſelf, or his Under-Officers, I grant, he was not to be reſilted, no- 


withitanding his Perſonal Crimes, which could only reach a few Perſons; fince E- | 


wicked Man may often make a tolerable Prince. 


And though Domitian was in his own Perſon a cruel Tyrant, yet he was fo far 


commendable, and to be born with by his Subjects, that during his Reign th* 
Proconſuls, Preſidents, and other Inferior Magiſtrates, were never freer from 
Corruption and Oppreſſion: Whereas when Nerva (who was a mild good 
tur'd Prince) ſucceeded him, by his too great Lenity towards thoſe _ 

| ag. 


Dialogue the Fourth. i © 


ſtrates, all things preſently degenerated into a moſt ſad Condition, Juſtice 


erted, and the Poor robbed and oppreſs d, by the Violence of 
. Een And even Nero himſelf had this Commendation from his 


1 15 reateſt Enemy, Suetonius, that he would not be end gc as 
eecd-men (as Claudius was) to do foolb and unjuſt things, So dt G; EE. 1 
eic had not by burning the City, and by murdering the N 2 * 
ont, made himſelf a publick Enemy; I do not ſee but his Government might 
1 e been born with, notwithſtanding his Perſonal Crimes and Vices : 
ſe to remember, I have already excepted Perſonal Faults in Princes, 
aſt cauſe of reſiſting their Authority, if they are ſuch as can any way 


cry well hav 
os if you pleat 
„ eing an 
34 ad with he Cache Safety and Welfare i oooh 
M I muſt confeſs I never yet conſider d this matter, concerning the Time when 
. Peter and St. Paul wrote theſe Epiſtles band von pardon me If 1 en 
p allow what you ſay, but I promiſe you to conſider farther of this matter, 
dad examine the Authors you have quoted: But however, whether the Chriſtians 
Pere then actually perſecuted, or not, or whether theſe Emperors were then actu- 
iy Tyrants, or not, ſignifies very little to me; for theſe Holy Apoſtles might 
oIfery well foreſee, not only by Divine Revelation, but by Natural Prudence or 
Poreſight, that the Emperors would prove great Tyrants and Perſecutors of the 
ZDhburch ; and the late Example of the Emperor Caligula had ſhewed them not 
ly the Poſſibility, but alſo the great Likelihood that it might happen again : 

Ind therefore it is no wonder, that theſe very Apoſtles do, in conſideration of 
is, command all Chriſtians to ſubmit to, and obey all Supreme Powers, and 
e ir Subordinate Officers, upon pain of Damnation: And if St. Peter, in this 
EEDhapter laſt quoted, commands Servants to be ſubject to their Maſters, not only to the 
Pood and Gentle, but alſo to the Froward, (that is, to the Cruel ai.d Ih condition d) 
ind gives this Reaſon for it: For this is thank-worthy, if a Man jor Conſcience towards 
od endures Grief, ſuffering wrong fully : And enforces it with this great Motive, 
yr even hereunto were ye called, becauſe Chriſt alſo ſuffered for us, leaving us an Example, 
par ye ſhould follow his Steps: And if Servants, or Slaves, were to be ſubject to their 
laſters, let them uſe them never ſo cruelly, it will, I think, hold more ſtrong for 
Poveraign Powers, who are the immediate Ordinance of God, | 

F. You need not have made your Anſwer half ſo long, if you had been pleas'd 


2 take notice, that I have {till excepted any Reſiſtance which might be then made 


paint the Roman Emperors, upon the account of Perſecution for the meer ſcore 
Religion; ſince I grant, that our Saviour hath, for thoſe particular Reaſons I 

Have already alledged, commanded us to a patient Suffering, and bearing Teſti- 
—mony to the Truth of his Religion by Martyrdom, or any other Sufferings which 

pe ſhall think fit to inflict upon us by lawful Authority, and for the like ends for 
Which they were to ſuffer. Yet hath he not therefore taken away all thoſe other 
Natural Rights, which whole Nations had of Self-defence againſt Tyranny and 
Slavery, whenſoever they are exerciſed. upon them. Nor doth your Argument 
from the Duty of Slaves to their Maſters, at all concern Subjects, much leſs whole 
Nations: For, I hope, there is a great deal of difference between them and per- 


pverties nor Properties to loſe. 10 


ä 
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But beſides, if you pleaſe better to conſider this Text, you will find, that this 
id wholly concern ſuch Chriſtian Slaves who were for their Religion's ſake often- 
imes the more cruelly treated by their Heathen Maſters : And therefore thoſe 
» ords you have but now repeated, If a Man for Conſcience ſake ſuffers wrong fully, 
s likewiſe thoſe in the zaoth Verſe, I you do well, aud ſuffer for it, can only be 

cant of Suffering for the Profeſſion of Chriſt, ſince no Heathen Em perors, nor 


they 


ect Slaves, who having no power over their own Perſons, and fo had neither Li- 
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they that refit ſhall receive io themſelves Danmation ; and the Word is in the plug J 
Number, they, and muſt therefore take in all Men, none excepted : I have urge 
this already, and finding you have not given me an Anſwer to it, I make bold u 
remind you of that Omiſſion. 0 . ; - 
F. I beg your pardon, if the multiplicity of your Obje&ions hath made ne 
omit any thing that was material to be anſwered ; but the truth is, I ſuppoſe ia WA 
I had in effect done it already; but ſince you will needs have it made plainer to 0 
T hope you will pardon me, if in the doing of it I am forced to uſe ſome Repetiiim AY 
Therefore in the firſt place, I ſhall not deny the Interpretation which our Try, 
ſlators put upon this Word Kpipe, which tho' it ſometimes ſignifies not er. 
nal Damnation, but temporal Judgments ; yet Iwill own it will not well ue 
with what follows in this place, which are only temporal Reaſons and Motive 
this Duty. Now underſtand this Word Km in the Scripture Senſe, and tho 1a 
it will be much at one; for I have already proved to you, that whether you ta4; 
\ theſe £80 for Powers or Perſons, they are not abſolutely irreſiſtible, and I hu 
St. Chryſoſtome on my ſide in the Interpretation of this Word, who underſtandgy 
more by it, than that Civil Power or Authority is from God, but not the Tyr; Mr 
or wicked Men that execute it; but if it be taken for the Perſon endued vim 
this Authority, I have alſo ſhewn you, that when they degenerate into ine RAE 
rable Tyrants they loſe their Character, and may be reſiſted as well as Madua m=x 
and Fools. So much in reſpec of the Powers themſelves, and now to come to th RE 
People: I think I have given very good reaſons already, why a whole-P:y; RE 
or Nation, or the major part thereof, may have a Right to reſiſt the Suprne 
Powers, and yet that I need not allow particular private Perſons the ſame Li: RX 
ty; and one great Reaſon is, becauſe they cannot, and the other becauſe s 
ought not to do it. The firſt you yourſelf do acknowledge, ſince you fay, i +» 
vate Perſon, when he makes ſuch Reſiſtance, doth it at his own peril, when he hath only tion 
fingle-ſelf to oppoſe againſt his Prince. And that fingle Perſons don't uſe to reſiſt, nor is bt. 
any great danger to the Publick if they do. To which I ſhall likewiſe add a much bett 
Reaſon, which I have alſo given you before, why private Subjects ought not in? 
Civil State to made publick Diſturbances, to avoid any Violence that may be 
done to their particular Perſons or Eſtates, becauſe every private Subject ought R_—_ 
to prefer the Peace and Happineſs of the Commonwealth, whereof he is a Mm 
ber, before his own private Intereſt, which being a Dictate of the Law of N: 
ture or Right of Reaſon, cannot extend to the whole Nation or Civil Societ: 7 
ſince it is as much againſt the Law of Nature, for that to be deſtroyed, beggai 7 
and enſlaved, as it is that God ſhould ordain all Mankind to be ſo. And ther 
. : fore our Saviour and St. Paul never intending to alter any of thoſe great Laws 
1 Nature, it cannot be believed that they would tye Mankind to ſuch ſtrict ak RR 
11 | vere Rules of Non-reſiſtance and Subje&ion, as ſhould expoſe them to Begg, "te 
and Slavery, and Ruin, with all the Miſeries of this Life: Nor do I find tu: Rn 
either our Saviour or his Apoſtles have either promiſed eternal Life for ſui 
Naviſh Subjection, or threatned Damnation for ſuch Reſiſtance. | __—- 
Wil M. To anſwer what you have now ſaid, I muſt in the firſt place take notic, = | 
15 | that tho I grant St. Chryſoſtome, for fear of making Tyrants and wicked Prins 


bo. 


to be ordained by God, gives that Interpretation of the Word es which ju 
1 have now done ; yet he owns the Doctrine of Non-reſiſtance, becauſe the Pow! 
if is from God, as you may here ſee in theſe Quorations out of him, which the [ear 8 
1 ned Primate hath made uſe of in the ſecond Part of his Treatiſe of the Power t 
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np Prince, which you may, if you pleaſe, read with me, and compare the Ct 

7 Pace 111, the Margin: “For it is the pleaſure of God, that the Magiſtrate, whom le ht 
. 1 « ſtamped with his own Image, ſhould have alſo his own Power. And ke tit 
a * obeyeth not him, makes War, in a ſort, with God who hath appointed the 1 
bY * things. Let us not therefore invert this Order, nor fight with God; den” 
1 * ſtrating by our Deeds that Saying of the Apoſtle, J/hoſcever reſiſteth the Pu 
Rp * refiſteth the Ordinance of God.” So likewiſe in another Place, © If we revetem 
5 | | Z and tear thoſe Magiſtrates that are elected by the King, altho' they be wicks 2 
546 = altho they be Thieves, altho* they be Robbers, altho' they be unjult, * - 
N whatever they be; not deſpiſing them for their Wickedneſs, but ſtandins” 
* * awe of them tor the Dignity of them that did elect them; much more ou” # 


1 5 
* 
4 


1 lid. p. 116, © we thus to do in the Caſe of God,” But it is no matter in what ſenſe 11 = 


* 


1 | 
Dialogue the Fourth. 
14 any other Father takes theſe Words, ſo long as the Doctrine of Non-reſiſtance is 
N K* tit ſeems very ſtrange, that you cannot find that our Saviour and his 
W 4 poſtles have neither promiſed eternal Life for laviſh Subjection, nor threatned 


Nerve to themſelves Damnation, ſo ſure it will like wiſe follow, that they that do the 
contrary, and are patiently ſubject, ſhall receive eternal Life: I beg your Par- 
don for this Interruption, therefore pray go on with the reſt of your Reply : 
W And let me ſee how you can avoid Damnation, if the Words of the Apoſtle are 
2 * The Queſtion is {till the ſame as it was before, notwithſtanding what you 
have now ſaid ; for it is not, whether, ſome Reſiſtance be not unlawful, but 

© Khether all Reſiſtance whatſoever be that Reſiſtance forbidden by the Apoſtle. 
nud to let you ſee that you do not put ſuch ſtrict Interpretation upon other places 

ek Scripture, pray tell me the reaſon why, when our Saviour expreſly commands us, 
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he away thy Coat, let him have thy Cloak alſo. And whoſoever ſhall compel thee to go a 
ile, go with him twain. Give to him that asketh thee, and from him that would borrow 


- re oht Eye, and cutting off the right Hand, if they offend us; of making ourſelves Eunuchs 


What is the reaſon, I ſay, why thoſe places of Scripture, which taken literally, are 
ss ſtrict as this you now quote, That they that reſiſt ſhall receive Damnation; yet that 
nmoſt of the Fathers, as well as the more modern Commentators, put a figura- 
ive, and not a literal Senſe upon theſe Texts? Pray tell me your reaſon why they 
RE As. I think the reaſon is very plain, becauſe to underſtand them in a literal 


ions of Mankind, and thoſe natural Dictates of Self-preſervation, which St. Pan! 
—pproves of, when he ſays, No Man yer hated his oum Fleſh; and it was altogether 
ZZ=unluitable to the Doctrine of Chriſt, which was intended for the perfection of hu- 
mne Nature, that is, of Men's Souls and natural Reaſon, and for the Quiet and 
= Happineſs, not Hurt and Deſtruction of their Bodies. Iz | 

F. I grant your Reaſons are very good and ſelf-evident ; but pray tell me, is 
t not as much againſt the common Senſe and Notions of Mankind, that God 
ZZ Hould give Civil Soveraigns an Arbitrary Irreſiſtable Power to Murder, Deſtroy 
ind Ruin their People, if they ſhould think fit fo to do, or that Jeſus Chriſt, who, 
ou lay, came into the World for the perfection of our humane Nature, and not 
or the deſtruction of our Bodies, ſhould give the Supreme Powers an Authority 
d e do the fame things. with Murderers and Thieves; and that it was unlawful 
5 bor Men to defend them: ſelves againſt their Violence, if they could. So that Ican 
= "9 ſee no reaſon trhy this Precept againſt Non-reſiſtance may not be taken in a limited 
er rational Senſe, as well as Swear not at all; which, tho as expreſs as Words 
aan make it, yet Commentators interpret it to extend no farther than againſt ſwea- 
ring in common Communication. So likewiſe this Precept, Children obey your Parents 
al things ; which without the reaſonable Interpretation of all things lawful, 


enſe, were utterly unpracticable, and contradictory to the common Senſe and No- 
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Þ _ to murder and deſtroy ; ſo likewiſe he that obeyeth him not, wars in a ſort 

(Cord and that whoſcever refiſterh the Power, (that is, when it is executed ac- 
= 3 to God's Will) refſteth the Ordinance of Gods» Ard as for the laſt Quotation 
an erning the Reverence that is due ro ſubordinate Magiſtrates elected by the 


the Kin od? ther Wi TRAY | 
—=- 8, tho' they are Wicked, Thieves and Robbers, Cc. and conſequently, 


= 12 Reg who ſends them ; this, tho' the ſtrongeſt place of the three, 
2 —_— = o the Buſineſs; for I believe you cannot ſuppoſe that St. Chry- 
1 Thiere - eas that ſubordinate Magiſtrates, ſent by the King, were really 
and Robbers, and took away Men's Goods upon the common Road, but 
| | only 


| En: mnarion for Reſiſtance ; for as ſure as the Words are, that they that refift ſhall re- 


Vr the Kingdom of Heaven's \fake ; and that he that can receive it, let him receive it. 


183 


* . to reſiſt the Evil, (that is, the Evil Doer) but whoſoever ſhall ſmite thee on thy Mat. 5. 39,3 
ä ght Cheek, turn to him the other alſo. And if any Man will fue thee at the Law, and 40% 4, 42. 


thee turn not thou away. [Or yet thoſe more ſevere Commands | of pulling out the Ver. 28. 29. 
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vertue of the Emperor's Commiſſion, made ufc of his Forces to murder and rob 
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only that by Bribery and Corruption in their Offices they did rob and peel th. 
People, as much as if they had really been ſo; which extending only to ſome fry 
Perfons, was rather to be born with (as any intolerable Inconveniencies in Gin .- 
Government are) than for the People to take Arms and reſiſt them. But I thin; 
the Caſe would have been much otherwiſe, had theſe ſubordinate Magiſtrates, by 
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Subjects of thoſe Provinces over which they were ſet; and that it would not hay 
been any Rebellion in the People, if oy ſhould have taken Arms and reſiſted them, 
ſince the Emperors did not impower ſuch Magiſtrates to murder or rob, but 10 
protect his Subjects. 
But to give you a Quotation out of St. Chryſoſtome, in lieu of yours, I ſhall fhew 
ou his Comment upon theſe Words in his 23d Homily on the Romans, © |, 


«every Soul be ſubject to the higher Powers, (that is, ſays he) that Chriſt migh ts | 


© ſhew that he had not inſtituted his Laws ſo, that he would overturn all comma 
Policy and Government, but that he might reform it to the better, and mim 
* alſo teach us, that ſuperfluous and unneceflary Wars were not to be undertghly, MER 
© becauſe it was then a common Diſcourſe traducing the Apoſtles as Seditions a BB. 
* and Innovators, and doing all things they could to overthrow the common Cay. 
« ſtitutions of their Country; and therefore he ſtops the Mouths of the Jeu a 
and Heathens with theſe Words. | ͤ;ͤ;F T —_—_ 

From whence we may infer, that St. -Chry/oſtome did not believe that Sti du} Wn 
wrote this only to give Tyrants a Power to do whatever they pleaſed againſt tiz Mx 
Subjects without any Reſiſtance ; nor yet that Subjects ſhould begin unneceſn 
and unlawful Wars, by reſiſting them upon every ſlight Occaſion : Nor doth thy RR 
Father here forbid Subjects to reſiſt in caſes of the higheſt Tyranny. or Qppreſin MR 
that could befall them; ſo that I take the true Senſe of theſe places of St. ? 
and St. Paul to be no more than this; © Let every Chriſtian ſubmit to the + ꝶ Ü 
e preme Powers, i. e. to the Emperor, and all other ſubordinate. Magiſtrates t 
* and appointed by him. For all ez or Civil Authority is from God; d 
* Magiſtrates juſtly exerciſing this Power are from him; and in his ſtead, al n-? 
% preme Powers, under whatever different Names or Titles they be, are by God's 8 


ES 


* Providence appointed in the World, for its Order, Peace and the well Comm 
* ning of it. He therefore that reſiſteth ſuch Supreme Powers, whoever be be. 


and Executors of the Laws, and fo are God's Miniſters for Good ; that id 
the publick Peace and Safety. But neither the Apoſte, nor St. Chry/eſtome li WOE, 
Commentator, any where ſay, that either the Power, however exerciſed, e 
Perſons that thus abuſe it to the Deſtruction of Mankind, are likewiſe ffn 
God. . ett „ 4,14 e, +009 

M. But pray conſider the Medium a little more cloſely, by which the Apolik 


proves and enforces this Doctrine of Subjection or Non: xeſiſtance. For, ſaqs , 


There is no Power but of God, the Powers that be are ordained of God. Whoſoever thee _— 


refifteth the Power, reſſſteth the Ordinance of God. The plain meaning of which ib 


That Soveraign Princes, whether good or bad, Tyrants or good Governors, be. 
ing advanced to the Throne by God, are his Miniſters and Vicegerents, inveke 8 
with his Authority and Power to govern ; and therefore when we reſiſt our Pritce, 
we reſiſt the Ordinance, Conſtitution and Appointment of Ged; and ſuch Mi! > 
do not reſiſt, rebel or fight againſt Man, but God; as he who reſiſteth an l- 
ordinate Magiſtrate, refiſteth his Prince, from whom they receive their Aut” ap 
ty and Commiſſion. And this is a very forcible Argument for Subje&io'! Ber 
Princes; for whatever our Prince be, it is certain that God hath an abſolute 20 
uncontroulable Right over us, as being the true Lord and Governor of the Wotlk: 
and it carthly Princes are placed in the Throne by him, who. is at liberty to nt 
the Government of the World into what Hands he pleaſes, who will dare to oppo* 
God? or ask him, why haſt thou done ſo? Whoever hath any ſenſe of God's Domini lh 
and Soveraignty, dares not rebel againſt him, and he who believes that Ee | 


made by God, will no more dare to rebel againſt his Prince, chan again Gl; 
n -mſel 


Dialogue the Fourth. 


| Z - "ſelf ; ſince (as I ſaid before) evil Princes may be ſent by God for a Puniſh- 


Tn ent to a wicked People, as well as good ones for a Bleſſing to a pious Na- 
_ 1 2043 
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r If you had pleaſed to have conſidered what J have already ſa id, you 
ant have ſpared this Objection; for it is no mote than what hath been already 
RE. ered ; for tho' I grant that Soveraign Princes are advane d to the Throne by 
od. and are by him inveſted with Power and Authority to govern; and that 
* hen we reſiſt our Prince, we reſiſt the Ordinance, of God ; yet I deſire to be 
Wndoed only by your own Words in this matter ; the Prince receives from God 
Ruthority to govern; but is the murdering, ruining and enſlaving the People, 
y part of Civil Government? And when we reſiſt our Prince, we reſiſt the 
ZDrdinance of God; but is the refiſting of an implacable Tyrant, and an Enemy 
Mankind, reſiſting the Ordinance of God, or fighting againſt him? And I de- 
e you only to conſider the force of your own Compariſon; for (you ſay) he 
reſiſteth any ſubordinate Magiſtrates, reſiſts the Prince from whom they 
eie their Authority and Commiſſion ; yet it is only in ſuch things, which the 
ice hath given them Authority or a Commiſſion to do: As for Example, a Bayliff 
y arreſt me for Debt by vertue of the King's Writ; yet if he goeth about to 
o or kill me, I may lawfully reſiſt him; and if I kill him, it is no Murder. The 
e may be ſaid of all other ſubordinate Miniſters, how great ſoever they are; 


Pon to Princes, the ſame are Princes in reſpect of God: Therefore if they never 


ceived any Commiſſion or Authority from God to deſtroy and enſla ve their People, 
eey fo far ceaſe to be the Powers ordained by God ; and, ſure, may then be re- 
ed by their oppreſs'd People. . 05 3 
As for the reſt of your Speech, as far as Earthly Princes are plac'd in the Throne 
Cod, and govern there like his Vicegerents, I own they are not to be op- 
5 ed; but ſince you will have them to be ſubmitted to, becauſe they may be or- 
= Wained by God for a Puniſhment for a wicked People ; I thank you for putting me 
mind to anſwer what you have before ſaid upon that Subject. I do not deny, 
hut God may often, for the Puniſhment (as you ſay) of a ſinful Nation, give 
idem a wicked or tyrannical Prince; and likewiſe that ſuch a Prince, when thus 
— 2Wpoſed by God, is to be born without Refiſtance, as far as is poſſible, or may con- 
t with their being a People, and with thoſe Enjoyments of Life, which ate ne- 
= fry to their being Subjects and Free-men, and not Slaves: And tho' I grant that 
Pod doth likewiſe ſometimes puniſh a wicked Nation by appointing Conquerors, 
ach as the King of Aria, to carry them away Captive, and to reduce them to the 
pwelt Condition of Poverty and Slavery, as in this Caſe of the Jews by the King 
if Babylon, who was then the Rod of God's Anger, and whom he raiſed up for 
pge puniſhment of an Idolatrous and Hypocritical Nation. Yet when he dot ſo, 


pelation, and cannot extend to all Conquerors whatever, whether by Right or 


gxcluding all farther Reſiſtance in the People, it can only be known by divine Re- 


Wrong. And therefore, as God doth often in his Anger deliver the People up to 
e Power of ſome cruel Conqueror or Tyrants ſo likewiſe will he, in his good 

Time, and upon their Repentance, deliver them from it again. Nov this Deli- 
eerance muſt be perform'd either by Miracles or humane Means; but Miracles are 
ceeaſed, and therefore ſince only humane Means remain, theſe muſt be either, Firſt, 
ny changing the Hearts of ſuch tyrannical Princes into a better and more merci- 


1 the Lord, as the Rivers of Water he turneth it whitherfoever he will. Or elſe Second- 
12 By taking away ſuch a tyrannical Prince out of the World, and putting an- 
Mother in his ſtead, who may govern the People more mercifully, and who will not 
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ep ſome Neighbour Prince to revenge the Injuries and Oppreſſions done un- 
8 ſuch a perſecuted and almoſt ruined People; and to reſtore them to the en joy- 
ment of their former Liberties, Religion and Eſtates. Or Laſtly, By ſtirring up 
the People themſelves to riſe and reſiſt thoſe O ppreſſions they lie under, by their 
on ſingle Forces, or by imploring the Afliſtance of ſome powerful neighbouring 

E | Prince or State. Now I ſuppoſe you will not deny, but that the Firſt and Second 
1 of theſe Means very rarely happen; and as for the Third, we ſeldom find that 
E | when a former Prince is taken out of he way, his Succeſſor grows fo ſenſible of 
= | the 
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e to carry on your Parallel, the ſame that ſubordinate Magiſtrates are in rela- 


any more deſtroy or oppreſs them, as his Predeceſſors did. Or Thirdly, By ſtir- 


185 


ul Temper towards their Subjects, as Solomon ſays, The King's Heart is in the Hind Prov. 21. 1. 
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the Tyranny and Miſ- government of his Predeceſſors, as to let go any of chat l. 
bitrary Power which he hath ufurped, or to remit any of choſe intolerable T — 
and Gppreſſions which he hath laid upon them; but are commonly like Rebology, 


when they come to the Crown, ſo far from making their People's, Toke more ef 


that they rather lay it more heavy upon their Necks; as we may ſee in die 
Kingdom of France, in theſe three laſt Deſcents, where, every Prince hath. be 
ſtill more ſevere and tyrannical than his Predeceſſor; for finding himſelf inveſted 
this abſolute and deſpotick Power, without. any unjuſt Act of his own, he wi 
exerciſe it as he found it, aud will think himſelf ern all obliged, in Conſciencę 
to reſtore any of thoſe Rights his Predeceſſors had, formerly uſurp d upay * i 
People; fince we find, Princes ſeldom loſe, any thing they have, once got; Ad M 
this may continue to all Generations, for ought we know, (which is much too r 
for a Puniſhment) unleſs ſome extraordinaty Accident fall out, as we now heb WF 
the Example of the Greek Chriſtians, who having lain divers Ages under the Me * 
hometan Yoak, are now reſtored tothe | ag of their Religion, by the Argo Lo 
/; and are fo far from being blamed. for joiug % 


* 


the German Emperor and Venetiaus; and are | 
themſelves to their Deliverers, that. they are rather commended by all Chriiey BY 
dom for ſo doing. And I ſce no reaſon why good French-men, as well y Wl 
teſtants as others, may not as juſtly join chemſelves to the Prince of Orange, xy MM 

other foreign Prince, who will be ſo generous, as to undertake. their Deliverusa WM 
from that cruel Yoak they lie under, and will reſtore; them to their antient Li. WA 
tics, and the Proteſtants to the free Exexciſe of their Religion: Nor can I {es uy WA 


\ — 3 4 


reaſon why God ſhould deliver a People into Servitude whenever a tyramcy 
Prince hath ſufficient Power to oppreſs them; and why God may not be as ui 
ſaid to deliver them, as often as the People find fir means and opportunity ſoy MR 
ſer themſelves free. For doth ſuch a Tyrant derive his Authority from G] AG 


a 


oppreſs only becauſe he hath Power? And may not the People likewiſe from: 
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ſame Original, derive a Right to defend themſelves againſt ſuch an intolers RN 


Oppreſſion? Otherwiſe, God would chiefly regard and provide for this deliruc- MY 
tive tyrannical Power of Princes, as the chief end of all Civil Society, and male 
the Good and Happineſs of the People a thing ſubordinate to that, orrather. 
only by the by, which is contrary to Reaſon. Tis true, the Prophet Am faich, RR 
That there is no Evil in a City which Gcd hath not ſent : So likewiſe are all natural FE 
Evils, ſuch as Famine, Peſtilence, Inundations and Foreign Enemies; and inn 
have not the People in theſe Caſes a Power to rid themſelves of them, if they ea 
by all natural humane Means? and yet they may be likewiſe Puniſhments'{n T7 
from God. And if they may reſiſt 3 decline ſuch common and natural jus 
ments, without ſtaying for an expreſs Revelation for that purpoſe ; why ay Ra 
they not for the ſame Reaſon rid themſelves of ſuch a Judgment as intolerni: Fx 
Tyranny, when they are able, and have an Opportunity to do it? ſince th; RY 
proceed from the like common Diſpenſations of God's Providence. Or cl{c x x 
muſt believe that the Wickedneſs of one, or more Perſons, for the Deſtruction « 
Civil Society, is more particularly derived from God, than the Power of the whok RE 
People for their own Preſervation, and the common Good and Happineſs of the 
Commonwealth : By which means | ©: would have the ſame Power and Right 
over their Subjects Bodies and Eſtates, as they have over thoſe of their Beats, / 
to ſell, kill and devour them at their Pleaſure. —- 
M. Tho' Igrant it may be lawful for People to remove natural Judgments 
by humane Means ; yet doth it not follow, that they may therefore remove by 
Force, ſuch Puniſhments as God pleaſes to lay upon them from the Abuſe of Citi 
Authority by the Supreme Powers, ſince he hath particularly enjoined them mY 
bear ſuch Puniſhments patiently without any Reſiſtance, becauſe they are inflided = 
by thoſe whom God hath ordained for our temporal Governors and Maſte, eZ 
and whoſe Violences and Oppreſſions, as long as they continue in their Sins, Gov . 
hath very good reaſon to continue upon them; and if they repent, they may be 
aſſured that in his good time, he will either remove them, or turn them to ie 
beſt ; for all things (even Afflictions) work for the good of them that fear him. Aud 
God will not ſuffer thoſe that truſt in him to be afflicled beyond what they are able to bear 
And if this Doctrine of yours might take place, both Servants and Children, il 
the State of Nature, might, upon the like Pretence, both reſiſt and turn their Fati* 


and Maſter out of Doors, becauſe (forſooth) their Government was ſo 2 
an 
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annical; that it was not any longer to be endured by them; and tho” ſuch 


— — or Maſters may be ordained by God for the Puniſhment of ſuch 


—_...-kd Children and Servants ; yet that being no more than other 1 Judg- 
vents, they may be without any Sin removed by Force or Reſiſtance, Nos | wank 
ey thought themſelves ſtrong enough to do it : And if this ENT. e wicke | 
nd abſurd in private Families, then is it much more ſo in Kingdoms; for certain 
Wy there is a more perfect Subjection due to a Soveraign Prince, than to a F ather or 
Maſter ; for he is more eminently the Miniſter of God, and acts by a more ſacred 
and inviolable Authority. And notwithſtanding what you have ſaid to the contra- 
ry, that the Precept given to Servants by St. Peter doth not concern Subjects, I 
link I can very well prove that it Ppears IFC Exam 
nich the Apoſtle there recommended to our imitation, who was the moſt innocent 
WPerſon in the World, and yet ſuffered the moſt barbarous Uſage, not from the 
Hands of a private Maſter, but of the Supreme Powers. And therefore, when 
commands, in the ſame Chapter, 20 ſubmit to Governors, as to thoſe who are for the 
een of evil Doers, and the praiſe of them that do well ; it is evident that he did 
oe intend this as a Limitation of our Subjection, or as if we were not bound to be 
ioßzes in other Caſes, fince in the very ſame Chapter he requires Sulſjection not only 
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ur Lord, who ſuffered patiently under unjuſt and tyrannical Powers. I obſerve 
Hherefore, that the Apoſtle doth' not alledge this as the reaſon of our Subjection ; 
ut as a Motive or Argument to reconcile us to the Practice of it. The reaſon of 
our Submiſſion to Princes is, that they are advanced by God, that they are his 

EMiniters, that thoſe who reſiſt them reſiſt the Ordinance of God]; and. therefore 
rc moſt ſubmit for God's ſake, out of reverence to his Authority. But it is on- 
an encouragement to Subjection, to conſider the great Advantages of Govern- 


| [ = that can never fail while we own the Soveraign Authority of God) ſo long it 
is our Duty to be ſubject, whether our Prince do his Duty or not. 


E. Altho' what you have now replied is no more, in effect, than a Repetition 
ok what hath been {aid before; yet I forgive it, ſince your Cauſe will not admit 
| mo other; nor can I ſee any reaſon why natural Judgments may be removed by 
Peorce or natural Means, but not Moral or Civil ones; unleſs you could alſo prove, 
Piat it is God's expreſs Command, that we may remove the one, but not the other; 
öÄ or have you proved it otherwiſe than by telling me, that Princes are God's Or- 

nance, and are endued with irreſiſtible Power, all which hath been already con- 


Exprdained by him for the common Good of Mankind: And rho? 1 own that Afffic- 
tions may ſometimes ſerve for a Puniſhment of a fififul Nation; yet it is as like- 
y that ſuch a great and laſting Puniſhment, as a mercileſs T yrant, may as well 
bring the People to Repentance, and when they are ſufficiently amended, they may 
very well enjoy the Benefits of it; and they may as well expect that God will 
RT bleſs al lawful Means for that End, whereof I take Reſiſtance or Self-defence to be 
the Principal, ſince Miracles are ceaſed. And of this we have an Example in the 
econd of Kings, chap. 18. For tho! Aha, the Father of Hezekiab; had ſubmitted 
— himſelf, and become Tributary to the King of AHria; yet when Hezekiab his 
= Son turned to the Lord, it is ſaid, that he was with him, and that he rebelled 
a againſt the King of Aſhria, and ſerved him not; and yet he wasthen as much fub- 
ect to him, as Jehoiachin or Zedetiah were afterwards to Nebuchadnezzar, So that 
l that is new, in this Anſwer of yours, is only the fatal Conſequences that it 
would bring upon all Families in the State of Nature; for then (forſooth) Chil- 
ren and Servants might like wiſe pretend, that the Government of their Fathers and 
Mdeaſters were ſo inſupportable, that it was no longer to be endured, and ſo might 
bi rebel againſt them and depoſe them, which doth by no means follow; for I have 
Already proved at our firſt Converſation, that ſome ſort of Reſiſtance, for the pre- 
ſervation of Life and Limb | or Vio 

. and Limb, may be lawful againſt the Outrages or Violence 
of a Father or Maſter of a Family; yet do I by no means allow that they ſhould re- 
ſiſt them for any other Correction or ſevere Uſage which they ſhall inflict upon 
3 them; ſince Servants or Slaves, whilſt they continue under their Maſters Power, 
an have no Liberty er Property of their own to defend; and a Son, whilſt he 
F b 2 remains 


doth; as appears from the Example of Chriſt, 


HEX ile good and gentle Maſters, but alſo to the froward, in imitation of the Example of 


cdered, and J have already ſhewn you it is neither commanded by God, nor yet 


187 
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. remains part of his Father's Family, I grant, differs not from a Seryant; ſo g 
i all that ought to be done, either by Sons or Servants, in caſe the Governmen "2M 
Ws | their Father or Maſter grows ſo cruel and tyrannical as not to be endured, i; „ 
Wi run away and leave the Family: And thus we read, that Hagar, upon the ſeyeg 

1 Uſage of Sarah her Miſtreſs, fled from her, nor was blamed by the Angel for 
1 doing. . „ db et e eee, ee 
' 11908 Nor is what you have now ſaid, to prove the Subjection of Servants and Slag 

\ hu to be as abſolute the one as the other, at all convincing ; for I have long jy, 

1 proved that a Family and a Kingdom are very different things; and that Occ, i 
15: mical and Civil Power do not only differ in piece, but in Genere too. For ty Wl 
1 I grant, that Slavery might begin by Compact, as well as by War; yet Subj, WR 
4 to Civil Power could regularly commence by Compact only: And therefore he 
1 the natural State of Mankind is that of Freedom from Slavery, all Subjects ate ſp * 
1 
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11 and inviolable Authority than a Maſter ; yet doth it not therefore follow that 
1 acts as God's Miniſter, or by his ſacred or inviolable Authority, when he deſtth Bt 
„ or enſlaves the Subjects: Nor can you ſay that God hath given him any Aue 
| " 1 rity ſo to do. And as for the Example of Chriſt's Suffering, which you urge s. 

N Reaſon of our abſolute Subjection to Princes, without any Reſiſtance, I hr 
if anſwered that already, and therefore need ſay no more to it; but do own, th! 
N | that great Point of ſuffering for Religion, when we are lawfully called theres 
i we are to follow his Example; yet doth it not prove that we are to ſuffer nil 
be other Caſes whatſoever, concerning which he hath given us no expreſs Precept« mn 
{48 M. 1 have ſomething more to ſay to you about this Matter of ſufferin gin WR 

4 Religion, but I ſhall defer it at preſent, and ſhall only now conſider the ev! 
f Conſequences of your Arguments for Reſiſtance of the Supreme Powers in au) 
* B. P. P. . 8. Caſe whatſoever; the Sum of which, if I can well remember, is to this Effect: 
1 Shall a Prince be free from all Correction till God Almighty is pleaſed to char (nl 
= tiſe him? Muſt I fir ſtill, and ſuffer my Throat to be cut, my Eſtate ruined; BW 
miſt and not dare in any Caſe to defend myſelt, till God is pleaſed to interpoſe ; 2d BY 
1 that in an Age in which Miracles arc ceaſed? God is for the moſt part pleaſed 1 
a to reſpite the Puniſhment of Oppre{lors till the next World; and if I be tt. 
FROM ed in this, what comfort is it to me or mine, that the Injury ſhall be puniſh's RT 
bid. . 9. When I ſhall reap no advantage Ly it > Now ſuppoſe the Subjects of ſuch 3 © IN 
. 5 Prince ſhould ſuccecd in their Rebellion, and prevail againſt him, they mult tied 1 
HAM | ſubmit to another Prince, of whom they have no more aſſurance they ſhall * nn 
LY better treated; and if they ſet up many, they are all Men, and ſubject to 
„ corrupted by Power and Greatneſs; and in an Anarchy every Man will beca ne 

"A a Tyrant to his Neighbours, So that this Doctrine of curbing and reſiſting Pr ul 
. ces, is calculated for the ruin of Mankind; and tends to no body's good bat Rn 
6 theirs, who deſign thereby to gain a Power of doing to others what they pft 
Gl tend to fear. Aud when all is done, the Puniſhment of Princes, who boy = 
i | owe! 
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muſt 'be left to God Almighty, who only ean and will puniſh his dyn 


| Power, 


TT rem oy OS all this were juſt as it is ſtated, if the Injuries a. Man ſuffer are 


7 | inſupportable, under eee 4 wi, 2 iy Top if be = 
+ 1 bility find it; if not, he ma fly into another Country r- 
ſu do that neither, he will ſcarce be able to reſiſt: So that if it were never 
0 jultifable ir could be of no uſe to any ſuch miſerable Man; for no Prince, 
ary never ſo ill natured, will attempt any ſuch thing againſt any ſuch num- 
ber of Men, as are in a Capacity of revenging the Wrong done them when 
=: 1 hey will, only out of hopes they will not, becauſe they ought not. Nor will 
: he Hiſtories of all Ages put together afford one Inſtance of a M narch, that 
Leer injured any Man at this rate, whom he believed able (if willing In 4: Hp 
* Fi e Wron g. but that he took Care as far as he could to prevent It; anc eit er tO 
Take him out of the way, or to put him out of a poſſibility of a Retaliation, So 
Eat all ſich diſcontented fretful Rherorick is of no uſe in any ſuch Caſe. 
But then, on the contrary, if every Ambitious and F actious Man might be 
Eee at liberty to inſinuate into the Rabble, and the great and little Vulgar, that 
Vrinces are to be puniſhed when they do amiſs; that they are bound to Act ac- 
Wording to Laws, and to their Oaths; and if they do otherwiſe, are preſently 
o be treated as Tyrants, and the common Enemies of Mankind; that it is 
ful for a Man to defend himſelf againſt the Injuſtice and Oppreſſion of his 
Prince, Cc. This can only ſerve to fill the World with Rebellions, Wars and 
Confuſions, in which more thouſands of Men and Eſtates mutt of neceſſity be 
Wruined, and Wives raviſhed and murdered, in the ſpace of a few Days, than 
ran be deſtroyed by the worſt Tyrant that ever trod upon the Earth, amongſt 
is own Subjects, in the ſpace of many Years, or of his whole Lite. 
El perceicve you think this place of Scripture will not carry:you through; 
and therefore you would fain confute my Arguments by ridiculing them. But 
»ʒà⁊ in anſwer to the Expedients you have now propoſed, I think I may make this 
return. Firſt, as for Petitioning when a Government grows inſupportable ; ſup- 
poſe then, the Prince declares he will not be petitioned in this Matter; but as 
the French King lately did, when the Proteſtants would have petitioned him 
*againſt the Violation of the Edict of Nants, will not hear or receive them; or 
uppoſe he lays any Man by the Heels, that ſhall offer never ſo humbly to peti- 
ion him, either in his own, or the Peoples behalf, as King James lately ſerved 
pe Biſhops; then this Expedient can ſignify nothing. As for the next, flying 
into another Country for Succour, that is a very ſorry Comfort, that a Man 
„ nuſt be forced to go and beg his Bread in a ſtrange Land; and whatever this 
may be a Duty for private or ſingle Perſons, yet it cannot extend to a whole 
3 N ation; ſince if all the People ſnould go away, the Commonwealth or Civil So- 
Ciety would be diflolved ; and tarther perhaps, as now in France, and in all T y- 
rannical Governments, it is commonly practiſed, the Prince ſhould forbid his 
RE Subjects to go out of his Kingdom upon Pain of Death, or being ſent to the 
| AE Gallies; then I think this Expedient would ſignify nothing neither. But now, if 
IT pothing elſe will do, you ſay Reſiſtance can be of no uſe for ſuch miſerable People, 
„ becauſe a Prince will not dare to attempt any ſuch thing againſt ſuch a number 
of Nen as are in a capacity of revenging the Wrongs done them, where they will 
only out ot hopes, that they will not, becauſe they ought not to do it. I grant 
indecd, that never any Tyrant, when he went about thus to oppreſs his People, 
/: eſigned they ſhould be in a capacity to revenge the Wrong he did them when they 
= 1 ould : And therefore ſuch Tyrants take very great care by Guards and Stand- 
les Armies to prevent it. Eut yet I can ſhew you a Prince, who very lately re- 
fer et Enconragement by the Writing and Preaching of our High Clergy, that 
—_” olyed to bring in Popery and Arbitrary Government upon us chiefly out 
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of hopes that the People would not, becauſe (as he thought) they ought not to reſiſt : 
1 And tho Lalſo grant; that few Monarchs in jure particular Men ſo much, but that 
W 1 ho y believe them able to revenge the Wrong, they will take care as far as they 
WW operon, un h el gs Semen; s whole Nation comes tobe 
WT momreatch have not che Affftance EC ent: For if ſuch a Prince or Com- 
Army or his Neieh tance of ſome other Power, either his own Standing 
nor mus Neighbours, his Authority would ſoon be at an end. Thus we read 
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the Supreme Powers, but alſo to all thoſe who are put in Authority unde 
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of the Maſſacre and Expulſion of the French out of Sicily ; it vcus done in th 
twinkling of an eye, and before thoſe in Power had the leaſt Suſpicion of it. & 
likewiſe in the late Revolt of the Portugueſe from the King of Sin, his Goven. WA 
ment was at an end in little more than a Day's time; and that Nation wil ty WA 
tell you, that they look upon the Benefit of being governed by a Prince of t 
own, and enjoying their own Laws, as very well worth that Expence of B1g,, WA 
and Treaſure they were at to obtain it. To conclude, I do not ſpeak this to q; 
courage the Rabble, or great and little Hulgar (as you call them) to take Amy 
and puniſh Princes when they do amifs: Nor have I at all aflerted, that Prin 
may be puniſhed by their Subjects, unleſs you can prove to me, that every yy, 
who reſiſts the Violence of another is his Lord and Maſter. Neither do I nj. 
tain, that tho? Princes are bound to act according to Laws, and to their Oxy . 
yet if they do otherwiſe they are preſently to be treated as Tyrants, and the coy, 
mon Enemies of Mankind; or that it is lawful for every private Man to dem 
himſelf againſt the Injuſtice and Oppreſſion of his Prince. I grant, ſuch Dom MR 
would ſerve to fill the World with Rebellions, Wars, and Confuſions, and nx RR 
produce all thoſe dreadful Conſequences you have here ſer forth. TN 
But on the other ſide, under ſuch a T'yranny as where the whole People, ot; MY 
major Part of them, ſhall happen to be aſſaulted, enſlaved, and oppreſſed tom 
degree, that no Man can tell when he is fate; I ſay, in ſuch cafes a Tyrant ny 
deſtroy more thouſands of Men, raviſh more Women, and ruin more Familie , 
Eſtates, than it is likely to be done by the higheſt Reſiſtance the People can mi; 
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againſt him: Since they are mad if ever they make. this Reſiſtance, unleſs theyn-n 
alſo morally ſure, either by their own Strength or the Aſſiſtance of their New 
bours, of ſucceeding in the Attempt. e oy == 

Nor do the Conſequences of ſuch Reſiſtance but rarely fall out in the man 
you ſuppoſe-: For it ſeldom happens but that the new Prince, to whom the pe 
ple ſubmit themſelves, will (being warned by the Example of his Predeceſ ü 
take care to govern with greater Mercy and Moderation; and it is much ar- 
unlikely, that if they chuſe or ſet up many Repreſentatives out of their ownBody, 
that they will be preſently corrupted by Power and Greatneſs thus to opptebde 
People; and laſtly, it is much leſs probable; that the People can continte os x 
in an Anarchy, without any Government at all. So that, to conclude, this bee 
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trine of reſiſting of Princes, or other Supreme Powers, in Caſes of extremity, 17 
ſo far from tending to the Ruin of Mankind, that I cannot ſee how they carr 
ſate without it: And tho' the Puniſhment of Princes, who abuſe their Powet; . 
be left to God Almighty, yet I am confident the reſiſting of thoſe, who tho ds) 3 bY 
have the Power of the Sword in their hand, yet act as none of God's Minitter, XR 
neither contrary. to the Laws of God nor Nature. © Es 

M. I perceive you want Teſtimonies out of Scripture to juſtify your Dot 
of Reſiſtance, and therefore you are, when preſſed by theſe, foreed to fly-to nit 
old Refuge of Self: defence by the Law of Nature, in which tho*. I have been iv 
ced to follow you, and quit the Method I propoſed to my ſelf; yet I'would ut 
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you to know, it is not for want of more Texts of Scripture, and therefore 1 mil 


{till farther inforce the true Senſe of that Place of the firſt of St. Peter. Sulnit ju nn 
ſelves to every Ordinance of Man for the Lord's ſake, whether it be to the King. as . 
or unto Governors, as to them that are ſeut by him, for the Puniſhment of Evil dun, v 
for the praiſe of them that do well. © For this is the very ſame Doctrine which 
Haul taught the Romans, Let every Soul be ſubjecs to the Higher Powers. For the = 
* ſame Word is uſed in the Original, vzo7dyyre and vnoraoozobu ; and therm Be 
to ſubmit and to be ſubject is the ſame thing, which, as St. Paul tells us, het 
fies Now-refiſtance : Only as St. Paul ſpeaks of not reſiſting the Higher Pow" Ra 
that is, Emperors and Sovereign Princes, he therein includes all thoſe: who a 
their Authority; and St. Peter, to prevent all Cavils and Exceptions, diſtin! 

mentions both, that we muſt ſubmit to all Humane Power and Authority,” nw 
only to the King as Supreme, that is, in St. Paul's Phraſe, to the Higher for = * 
ers, to all Sovercign Princes, who are inveſted with the Supreme Auth" þ 
but alſo to thoſe who are ſent by him, who receive their Authority and ry 
© miſſion from the Sorereign Prince. e e 
T. You may ſpare your Pains for making ſo many Explanations on this Te 

for I have already granted, that all due Submiſſion is to be given, not of : 11 
den | 


Dialague the Fourth. 
only for Wrath, but Conſcience ſale; yet is this place to be un- 
14 84. * 3 as the former, that is, as far as they make uſe of 
(dose for the great Ends of Government, (viz.) the Good and Preſervation 
te People, and not for their Ruin and Deſtruction, by taking away their 
es, Liberties and Properties at their pleaſure. So that this Precept is to be 
WE hood, according to the Reaſon which both St. Perer and St. Pau give for 
WW. Submiſſion, becauſe Rulers are not '@ Terror 10 good Works, but to the evil; aud 
auſe ſuch Governors are for the puniſhment-of Evil-doers, and for the praiſe of then 
WW. dell. And even a Government, where a Heathen Prince hath ſuch Su- 
ne Power, may, and doth moſt commonly, in reſpect to moſt of its Sub- 
give more Countenance and Encouragement to good Works than bad ones ; 
terefore Obedience to fuch*a ſort of Governors is not only lawful, but a 
Wy ; nay, chough throu Ignorance and Malice they might perſecute the 
Religion. For I have already proved, that at the time ol Writing of theſe 
= es there was no actual Perſecution begun by the Roman Emperors againſt 
cCbriſtians; and though they did afterwards perſecute them, yet even ſuch 
aid ſo, being commonly Men of good Morals, and having much of Good- 
A, Juſtice and Prudence in their Natures (ſuch as was Trajan, and the two 
nns), they would not fail extremely to encourage the Practice of ſuch, 
other Virtues by their Examples, and by good Laws preſerve their 
Diess from the Miſchiefs of Immorality, and keep them in Order, Peace and 
Wbricty. But is it ſo when Tyrants (be they Uſarpers or not) not only go- 
n contrary to, but alſo ſubvert all the Ends of Government? 
1 If this be the Senſe you put upon this place, Ithink I ſhall eaſily ſhew you 
only the Abſurdity, bur Perniciouſneſs of this Interpretation, which indeed 
u undermine all that Obedience and Subjection that is due from Subjects 
rfueir Sovereigns, unleſs they rule well, that is, according to their Humours 
Fancies. Now, I pray, © conſider whether theſe great Apoſtles intended 
ro oblige the Chriſtians of that Age to yield Obedience to thoſe Powers, 


* 


rer what they here affirm, and aſſign as the Reaſon of their Subjection, That 
n eaulers are not a Terror to good Works, but to the evil, were true of the then Roman 
nperors and Governors, or not. If it were true, then I believe it will hold 
oe of all Kings in all Ages of the World; for there cannot well be greater 
prants than the Roman Emperors were at this Time: And fo this will prove 
eternal Reaſon why we ſhould be ſubject to Princes, notwithſtanding the 
„ rvany Faults and Miſcarriages of their Government. And if it were not true, 
ir is very ſtrange, that two ſuch great Apoſtles ſhould uſe ſuch an Argument 
so perſwade Chriſtians to ſubmit to the Powers as only proved the quite 
contrary ; that they ought not to be ſubject to the preſent Powers, becauſe 
they were unjuſt and tyrannical ; and which indeed, in Contradiction to the 
Original Deſign and Inſtitution of Civil Power, were a Terror to good Works, 
and not to the evil.” bs | - 
he Chriſtians were at this time actually perſecuted by the Jews in Paleſtize, and 
; cy were not then alſo perſecuted by the Emperors, yet it was that which 
ey might daily expect, conſidering their extraordinary Wickedneſs and Cruelty: 
ad ever the Apoſtle exhorts chem not to ret ſuch Powers ; becauſe they were 
r (chat is, ſhould not be) 4 Terror to good Forks, but 10 the evil. © If by this 
be only means that they ſhould be ſubject to them, while they encouraged 14, 
Virtue and virtuous Men, but might rebel againſt them when they did the 
OT <otrary ; how could the Chriſtians of thoſe Days think themſelyes obliged 
CM | by this to ſubmit to the higher Powers ? 
1 For this was not their Caſe, they ſuffered for Righteouſneſs ſake ; the Su- 
bprcne Powers were a Terror to them, though they were innocent; though 
they could not charge them either with breaking the Laws of God or Men : 
And therefore, upon your Principles they were not bound to ſubmit to them 
whenever they could find it ſaſe to refit. So that either you put a falſe Com- 
ment upon the Text, or while the Apoſtle undertakes to deter them from 
Reſiſtance, he urges ſuch an Argument as was proper only to perſuade them 


to rebel.“ 
J. Had 
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which then governed the World. If they did (as I think no Man will be g. C. E. 2 
co hardy as to ſay, that they did not) then it will be proper to inquire whe- 149, 150, 
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ving themſelves as became innocent Chriſtians, but in general that at that jp, 
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unruly Luſts and Paſſions of Men, and gives great Security to the Juſt 4 
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E. Had you been pleaſed to have minded more attentively what I (aig 
you would not have thus miſrepreſented my Senſe : For I have already Prone 
that there was no Perſecution in the Roman Empire againſt the Chriſtians w, 
thoſe Epiſtles were written, nor for many Years after ; And I have alſo pray 
that if the Emperors had ſo perſecuted them, they ought not to have % 
And therefore, by good Works, and Evil-doers, Cc. in both thoſe Text g 


St. Peter and St. Paul, is not be underſtood, only believing in Chriſt, or be. 


when the Apoſtles wrote theſe Epiſtles under Claudius, and the beginning of yy, 
(and indeed through his whole Reign where he governed by his-Deputies) 4, 
Supreme Power was then really a Terror to evil Works, that is, to all Of, 
againſt good Manners, and the publick Peace of the Commonwealth, and yy, 
alſo a Puniſhment for Evil-doers ; that is, thoſe that did tranſgreſs again t 
publick Laws ordained for the reſtraining Men from committing any for 
publick Wickedneſs or Immorality. So that I own that neither the He: 

nor the Chriſtians, had then any Reaſon to take Arms or reſiſt the Supreme bo 
at this time. +: 1 OR 1 

But admit there had been at that time great Miſcarriages and Abuſc; o 
mitted under their Government, and that good Men had been oftentimes put 
ed, and evil ones rewarded, and the ends +, Government to ſome degree peer 
ed; eſpecially at Rome, where the Emperors took a Liberty of doing many w 
juſt and tyrannical Actions: Yet I have no where (that I know of ) affimed 
that Princes ought to be reſiſted only for being evil, or wicked; or that allth 
evil Actions and Miſ-government of Princes, or their ſubordinate Mints, 
ought to be reſiſted, much leſs puniſh'd, by the People: But I have all iv 
aſſe rted the contrary ; for I own, © that no humane Government can be ſo eus 
and perfect, but it may be guilty of Miſcarriages. Good Men may fifty, 
and bad Men may flouriſh under a virtuous Prince, much more under thok that 
are themſelves wicked and unjuſt. And there are many Degrees of evil Go 
vernment and Tyranny, ſome of which may conſiſt well enough with the com 
mon Safety of the People, which was the Condition of moſt of the Subjects of the 
Roman Empire under the Reigns of Claudius and Nero; ſince they did then enjoythe 
Protection of the Commonwealth, and all the Civil Rights of Subjects. And there Wl 
fore you very much miſtake me in ſuppoſing that I maintain we are only bound 
to be ſubje& to thoſe Supreme Powers, who rule well, or who puniſh Wicket 
neſs, and reward Virtue ; ſince I grant this was ſcarce ever performed exadllj 
even under the moſt regular Governments : Yet there is a great deal of differen 
between bearing with the common Infirmities of all Governments, and ſuch ir 
tolerable Violences that diſſolve the Government itſelf, as by making War up! 
the People, and invading their Civil Liberty and Property. As for Example: M 
Man doubts, but the King may pardon a Robber, or a Murderer ; but if, inſtal 
of hanging, he ſhould pardon all Thieves and Murderers that ſhould rob « 
murder in a Year or two together, and ſhould likewiſe Iiſt them in his Guas 
to kill and rob whom they pleaſed, provided he had a ſhare of the Buy; ! 
would very fain know of you, or any other reaſonable Man, whether the Proplc 
were bound to bear it; and whether they might not reſiſt them, though tic) 
had the King's Commiſſion for ſo doing ? 

To conclude : When the Apoſtle here ſays, that Rulers are not a Terror gud 
Works, but to the evil ; and that they are for the puniſhment of Evil-doers, and far the 
praiſe of them that do well; the Apoſtle only means in general, the great Ad 
vantages of Civil Governmenr for the Suppreſſion of Wickedneſs, and Elco 
ragement of Virtue, which is the true End, and the beſt Improvement of hu- 
mane Power. But this alſo is in great meaſure obtain'd under evil, and (to doe 
degree) tyrannical Princes ; rand therefore this Argument for Subjeci0! 5 
good, even under a Tyrant. Publick Juſtice was adminiſtred under the Go” 
ment of Nero, and good Men were then often rewarded, and bad Men puniſh 
And though Juſtice be not ſo equally, and ſo univerſally adminiſtred undet ® 
evil Prince, as under a good one; or, though ſuch a T yrant may opprels mal) 
of his Subjects, and be the occaſion of divers Calamities, yet whilſt the main Ends 
of Civil Government are maintained, it lays a ſufficient Reſtraint upol che 


Innocent 
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Innocent. And therefore, good Men are concerned to promote the Peace and 
Security of Civil Government, though the Prince be in ſome degree a Tyrant ; 
for there is more Security to be had under ſuch a Tyrant, than 885 Civil War, 
E e Caſes it is very poſſible for private good Men to live eaſily and 
tolerably under a very bad Prince; and though it ſhould be their Lot to ſuffer, 
yet ſince the Peace and Quiet of humane Societies is in itſelf ſo great a Bleſſing, 
and the publick Good may be better conſulted by the Preſervation of Goyern- 
ment, than by Reſiſtance ; it becomes every good Man rather to ſuffer 1 
under ſuch a Tyrant, than to ſhake and unſettle Civil Government, and diſ- 
turb the natural Courſe of Juſtice by Sedition and Tumults, for the private In- 
tereſt of himſelf, or a few other Men. 8 „ 
Fett all this is to be underſtood of ſuch Degrees of Tyranny, or evil Go- 


Lernment, as may conſiſt with the main Ends of a Civil Society, or Common- 
Voealth; and as far as the publick Good of the People may be better conſulted 
and preſerved by the Preſervation, than Reſiſtance of it. And as grant it to 
be every Man's Duty patiently to ſuffer many Injuries and Abuſes, rather than 
to make any publick Diſturbance ; ſo on the other fide, when the main Ends of 
civil Government, viz. the common Preſervation of the Peoples Liberties and 
1 Properties, are actually, or about to be deſtroyed, I think every honeſt Man, 
chat his careful of his own, and his Poſterity's well-being and Happineſs, may, 
WS ny, ought (if no other Remedy can be had) to make Reſiſtance, not for the 
VDeſtruction, but Preſervation of Civil Government, which I look upon as goo 


; I as diſſolved, before ſuch Reſiſtance can be lawful. OR . 
M. I muſt confeſs your Doctrine, as you have explained it, is not ſo bad as 


l ſuppoſed at the firſt hearing; but if People may never reſiſt 'till things come 
to ſuch a State, as that, by a general Invaſion of Mens Lives, Liberties and 
Properties, the Civil Government be in a manner deſtroyed (as you ſuppoſe), 
the People may ſtay long enough before ever they ſhall be in a Condition to 
BS make this Reſiſtance. For in all the ſmall Obſervations that I have made out 


X | Hiſtory, I never could find the People generally reduced to ſo ſad a Caſe as this 


= you have put: Moſt of the Rebellions, and Alterations of Government that I 
have read of, having begun from a few tyrannical Actions committed upon the 
= Perſons or Eſtates of ſome great and powerful Men, who being beloved by the 
People, were able to ſtir them up to fevenge their particular Injuries. Thus one 
ſingle Act of Luſt in the younger Tarquins raviſhing Lucretia, gave occaſion to 


Brutus, and her Husband Colatine, to take Arms againſt the King his Father, and 
by expelling him and his Family to ſet up a Commonwealth. And therefore, 


| | fince this Caſe of ſuch an extreme intolerable Tyranny, as you mention, can 
never, or at leaſt very rarely happen, I think I may ſtill maintain what I firſt 


affirmed, that it 15 much better to put this Mſchief to the venture, and ſuffer 


all che Inconveniencies that may happen from it, than by allowing the People to 
be their own Judges, when the Government proves inſupportable, to give them a 


Right of judging and reſiſting whenever they ſhall pretend that it is ſo; which they 
may make uſe of not to ſecure their own Liberties and Eſtates, but to gratify 
their own Humours, or elſe the Ambition or Revenge of great and factious Men. 


So that unleſs there is ſome Power that is irreſiſtable, from whence there lies S. C. R. p- 


no Appeal, it is impoſſible for any Goverment to ſubſiſt. And though it 160. 
is not neceſſary that this Power ſhould be always in the Hands of one Man, Thi 
vet if God hath placed it in the Hands of a Prince, there it muſt be irreſiſt- 
f able too, however he uſes it. For if once it be made lawful to reſiſt the Su- 
5 preme Power where ever it is placed, you diſſolve humane Societies, or at leaſt 
expoſe them to perpetual Diſorders and Convulſions. Factious and ambi- 
tious Men will ſtill find Pretences to reſiſt good Princes as well as bad, and 
no Government can be any longer ſecure than whilſt ill-deſigning Men want 
Power to reſiſt. ee A 
* Now then to paſs a true Judgment on this whole Matter, we muſt not only 
conſider what preſent Inconventencies we may ſuffer from the irreſiſtable Power 
of the worſt Tyrant, but alſo what an irreparable Miſchief it 1s for ever to 
unſettle the Foundations of Government. We muſt conſider whether Civil 
Government be the greater Bleſſing 8 Mankind, or a Tyrant the * 

| . C > Lurie; 
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„ Curſe ; whether it be more deſireable to endure the Inſolence and Injuſtie a 
ce the greateſt Tyrant, when the Power falls into ſuch a Hand; or for ever to he 
ce deprived of the Security of Government, and the Bleſſings of Peace and Qt. 
« der. And therefore, there is great Reaſon why God ſhould fo leverely ſh. 
bid the Reſiſtance of all Prinees, though the cruelleſt Tyrants you can itz 
« gine ; and why we ſhould quietly and contentedly ſubmit to this Divine hy 
« pointment, becauſe the Reſiſtance of the Supreme Powers ( were it once. 
« lowed by God) would weaken the Authority of all humane Governny, 
© and expoſe them to the Rage and Frenzy of ambitious and diſconten] 
States Men, or wild Enthuſiaſts. * And this, I think, is a ſufficient Anſy,, 
this Pretence, that the Apoſtle limits our Subjection to Princes to the regyy 
« Exerciſe of their Authority.“ | | 


F. I ſee we are even come where we ſet out, to the Neceſſity of an itreſf. 


able Power, and the Miſchief that mult follow, if the People ever judge y 
themſelves ;. which indeed is but the ſame Argument in Politicks which ix 
Church of Rome makes uſe of for the Neceſſity of an infallible Judge in Si; 
tuals ; becauſe otherwiſe, if the People judge for themſelves in Matters of ge 
ligion, there would nothing follow but Anarchy and Confuſion in the Chug | 
and that there would be as many Religions as there are Men. And ſo 
likewiſe urge, that if the People may ever once come to judge when they a 
aſlaulted, enſlaved of oppreſs d, and ſhould have a Right of making Refſiſtay 
nothing but Anarchy and Confuſion muſt follow in the Commonwealth. 4 
truly I think the Argument is as good for the one as the other: And as I hy 
we may be always good Orthodox Chriſtians without ſuch an infallible Juden 
matters of Faith, ſo I think we may be loyal Subjects to our Prince withor i- 
veſting him with an irreſiſtable Power of doing with us what ever he bah! 
mind to, | | 

But ſince you have only repeated what you have ſaid at our laſt Mectig, 
when we firſt began to debate this Queſtion, ſo I muſt beg your pardon, if It- 
freſh your Memory, and again repeat my Anſwers. In the firſt place, I de 
that it mult follow, that if once it be made lawful to reſiſt the Supreme Power 
where ever placed, this muſt diſſolve Civil Societies, or expoſe them to perye- 
tual Diſorder ; becauſe (forſooth) ſome factious and ambitious Men will fn 
Pretences to reſiſt good Princes as well as bad. For firſt I have all along ſuppo 

led the Commonwealth Civil Society as good as diſſolved, before ſuch Reſiſtance 
is lawful : And therefore, the Convulſions or Diſorders of a Civil War can ſcar 
be worſe than ſuch a State; and until the People are under this Condition, 

rant factious and ambitious Men may make Pretences to reſiſt good Princs 
as well as bad, and may find ſome Followers as wicked as themſelves to tit 
their part. Yet this Infection ſeldom or never ſeizeth upon a whole Nation, wi 
hath always Power and Affection enough for the Supreme Powers to join mit 
them to ſuppreſs ſuch Rebels. I grant, we ought always to conſider whether 
Civil Government be the greater Bleſſing to Mankind, or a Tyrant the great 
Curſe ; and I do never ſuppoſe ſuch Reſiſtance to be lawful, but when the Poyer 
falls into ſuch Hands, that tho* they may call themſelves a Civil Government, fe 
the People are almoſt as totally deprived of all that Secutity, and thoſe Bleſſag 
of Peace and Order, which they may juſtly expect from it, as if they wer i 
a State of War. And therefore, as you ſuppoſe that God Almighty forbidstr 
Reſiſtance of the moſt cruel Tyrants, becauſe this Refiſtance, were it once ar 
lowed, by giving the People a Power of judging, would weaken the Author!7 
of humane Governments, and expoſe them to the Rage and Frenzy of ambitios 
and diſcontented States Men, or wild Enthuſiaſts : And this you think a ful 
cient Artwer. | 

So on the other ſide ; if this Refiſtance be in no caſe lawful, though in le. 
ver ſo great Extremities, and that the People muſt not judge when they 4d 
ſo cruelly uſed, as that it is no longer to be endured, not only the Perſons o 
Princes mult be ſacred and irreſiſtable, but alſo all thoſe Inſtruments of Tyra 
whom they may hire and employ to that purpoſe ; by which means all Gowe7 
ment whatſoever will not only be abſolute, but arbitrary, and without any lt, 
ficient Obligations to either Mercy, Juſtice and the Common Good, than what 


the tyrannical Will or Humour of one or more Men ſhall pleaſe to allow og 
: (116% 
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I appeal tO your own Reaſon to j udge, when * 


Dialogue the Foutth. © 
that the Lives, Liberties and Eſtates of a free People or Nation ſhall be in 48 
on l if they were Slaves, if all means of defend ing themſelves 
by their own Reſiſtance, or joining with thoſe that would aſſiſt them, be wholly 


denied them. And whether God can ever be the Author of ſuch an Inſtitution, 
e deal du are in a more ſedate and equal 


111 tis in vain to argue this Matter any longer with you; and there- 
ore 1 muſt tell you, that I cannot but look upon theſe Doctrines of Paſſve 
Obedience and Non-refftante, as true Chriſtian Doctrines; fince the ancient F athers 
of the Church and Primitive Chriſtians did always both believe, and practiſe them; 
and in Imitation of whom our own Church of England, (which, I think, of any 
in the World come neareſt to the Primitive) doth likewiſe maintain it in her 
Thirty Nine Articles, Canons and Homihes ; whereas you can ſhew me no ex- 
preſs Text of Scripture, nor Teſtimonies of the Fathers, nor Examples of the 


—_ Primitive Chriſtians to juſtify this Reſiſtance ; which whenever you can do, I 
SE hall be of your Opinion: And if you doubt the Truth of what I ſay, I have 


here by me the Lord Primate er's Book of the Power of the Prince, and Obedience 
of the Subject; which you may, it you pleaſe, rake home with you, and conſulr 
at leiſure ; in which I doubt not but you will meet with full Satisfaction in 


this matter. EL. 3 — 5 
F. I have already proved at our laſt Meeting, that Reſiſtance for Self- defence 
þ againſt thoſe who have the Power of the Sword, is a Right of Nature confer- 
red by God on all Mankind: And unleſs you can ſhew me an expreſs place of 
W Scripture, which takes it quite away, I think I may very well maintain, that 
ti is ſtill left entire to us, and is not abrogated by the Law of the Goſpel ; 

and that it was lawful before our Saviour's Coming into the World, I have 


proved by thoſe defenſive Arms made uſe of by David, and the Maccabees. And 


as for the Teſtimonies of the Fathers, and the Practice of the Primitive Chriſ- 
tians, of which the Reverend Primate hath made ſo ample a Collection in that 
Treatiſe you now ſhew me; I thank you for your kind Offer of it, but J do not now 
need it: For ſince I began to conſider this Controverſy with you, I have carefully 
read over that Treatiſe, and I cannot find that this vaſt Collection out of Prophane 


as well as Eccleſiaſtical Writers, will prove any more, than thoſe Principles, 


* of 5 which I own to be true, and yet will not impugne this I here defend. 
= In the firſt part of this Diſcourſe it is proved by Scripture, as well as other 
LY Teſtimonies, that the Authority of all Sovereign Powers is from God, which I 


alſo atlow ; yet doth it not hinder but that the Conſent and Submiſſion of the 
People 1s a neceſlary Means or Condition of conveying this Authority, when 
God doth not pleaſe to make or nominate Kings himſelf. 2dly, That the Per- 
ſons as well as Power of Sovereign, though wicked Princes, is alſo ſacred and 


irreſiſtable; yet this is to be underſtood whilſt they continue to act towards 


their whole People as the Ordinance of God, and by vertue of that Divine Com- 
miſſion which they have received from him. | ME TORN 
In the ſecond Part of this Diſcourſe it is proved from Scripture, Teſtimo- 
nies of the Fathers and other Authors, that particular Subjects are bound to 
obey the Supreme Powers 1n all lawful and indifferent things, or elſe to ſubmit 
and ſuffer the Puniſhment in caſe of their unlawful Laws or Commands. As 
allo to bear with any Violence and Injury that may be offered to them, rather 
than to diſturb the publick Peace and Civil Government of the Commonwealth, 
which I alſo allow. | Ls 
2dly. That in the Time of the Primitive Church, and before the Chriſtian 
Religion was ſettled by Law, and become part of the Civil Conſtitution of 
whole Kingdoms ard States, it was unlawful to reſiſt the Supreme Powers in 
caſe of Perſecution, though to Death it ſelf, for the Teſtimony of Chriſtian 
Religion; which I have alſo allowed through this whole Converſation. Yet 
none of theſe Quotations, as I can ſee, do reach the matter in Controverſy be- 
Tween us, and aſſert it expreſſy to be abſolutely unlawful for the whole People 
of any Kingdom or Nation to make uſe of defenſive Arms, and reſiſt the into- 
lerable Violence and Tyranny of the Supreme Powers, if they ſhall happen to 
mate War upon their People, and go about to take away and ſubvert the main 
Ends of all Government, viz, the Preſervation of Mens Lives, Liberties and 
| CLE: 3 Civil 
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z Civil Properties. Neither dgghey any where aſſert, that in limited r mixt G. 
| vernments, ſuch as moſt of thoſe now in, Europe, where the people, j the Fin. 
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damental Conſtittions of the Goyernment, or the after Conceſſons oft Prince, 
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reſtraining their own abſolute Power, enjoy divers-Priyileges and Labprties, m 
known to thoſe who live under abſolute Monarchięs : ¶ That ſuch a People may ng, 
upon the manifeſt Invaſion of ſuchTegal Right by force, reſiſt and defend themſelyes 
and their juſt Rights, againſt the violent Invaſion of the Prince. 


D h ANY ores or Toe vr 
8 — 2 r 2 


M. I cannot oy but you have fairly enough repreſented the Chief Heads, & 
; Principles, which the Reverend Primate undertakes to prove in this excellent 

| Treatiſe : And I think you have yourſelf granted enough to confute all you ha $: 
= - already ſaid. For in the firſt place, if it be unlawful for every particular prize E 8 
ä Subject to reſiſt the Supreme Powers, it will likewiſe follow, that it will be a0 15 


unlawful for a whole Nation: For a whole Nation is only a Syſtem or Collegiq ; I | C 
of particular Perſons, and Univerſals have no real Being in Nature; but only ii 


| dur Ideas: So that if it be unlawful for every particular Perſon to reſiſt and de 5 
0 fend himſelf in caſe he is injur d and oppreſs d, it muſt be alſo unlawful or: 

j whole People, which conſiſts of Individuals, to make ſuch Reſiſtance ; and it is z | 
| Rule in Logick, that nothing can be affirmed of Individuals, which may not alſo be afir« Wl 2 
| med of the whole Species. .... - 0: F RI oy 
1 So likewiſe 11 you grant, That the Primitive Chriſtians ought not to have re 


ſiſted the Supreme Powers in caſe of Perſecution for Religion, I think it will lle. 
wiſe as well prove, that they ought not to reſiſt upon any account whatſoever, ſee 
certainly there cannot be greater Wrongs or Violences committed in the Wald 
by Supreme Powers, than to allow them an Irreſiſtable Power of putting thoſe 
to Death that bear wirneſs to the Truth of the Goſpel, ſince a whole Nation may 
be as well thereby deſtroyed if they prove firm to the Chriſtian Religion, and that 
the Prince continue obſtinately cruel. And you might as well argue, that patient 
Suffering without Reſiſtance ought not to be exerciſed in this caſe ; becauſe it is 
deſtructive to Mankind, and the Quiet of a Civil Society, as to argue from the 
ſame Reaſon, that a whole Nation is not obliged to ſuffer without any Reſif 
tance ; when their Lives, Liberties and Properties, are invaded by the Supreme 
Powers. So that if the Primitive Chriſtians might not reſiſt the Roman Empetors, 
when they made ſo great a part of the People, and were ſo vaſt a Multitude in 
the Roman Empire in the time of Tertullian, as that he tells the Emperor Severn 
in his Apology for the Chriſtians, to this effect; That had they a mind to pro- 
* feſs open Hoſtility, and to practiſe ſecret Revenge, could they want Number 
of Men, or Force of Arms? Are the Moors, the Marcomans, or the Parthiai 
themſelves, or any one particular Nation whatſoever, more in number that 
they, who are ſpread over the whole World > They are indeed not of yon 
way, and yet they have filled all the Places you have; your Cities, Iſland 
Caſtles, Towns, Aſſemblies; your very Tents, Tribes and Wards, yea the Par 
** lace, Senate, and Judgment-Seat. 16 5j 
Nor need I to mention at large the famous Story of the Thebæan Legion, who al 
of them ſuffer d Death rather than they would either Sacrifice to Idols, or reſiſt the Wn 
Emperor's Forces, tho' they were between Six or ſeven thouſand Men, and migit co 
have ſold their Lives dear enough: And if an Emperor may murder ſo many thou" al 
ſands without any Reſiſtance, I ſce no reaſon why he may not put a whole Nation 
of Chriſtians to Death by the ſame reaſon. — „ 05 0 
Nor will one of your Reaſons which you bring for it, ſignify any thing, that 
the Chriſtians were to ſuffer without Reſiſtance, becauſe Paganiſm was then the 
Religion eſtabliſh'd by the Law of the Empire; for if a Municipal Law, as til 
was, ought to be over-ruled by the Natural Law of Self-defence, when they hap” 


"05 


pen to claſh, then the Chriſtians who lived under the Heathen Emperors, | might g tn, 
lawfully have taken up Arms againſt the Government, becauſe they were deprived Wl þ 
ot their Lives and Fortunes againſt all Equity and Humanity: For to perſecut* 2 
Men ſo remarkably regular and peaceable, both in their Principles and Practices, al ; 
is as manifeſt a Violation of the Law of Nature, as is poſſible. And if it was Re 
lawful for them to reſiſt, then they ſeem bound in Conſcience to do it whenever Wl 5 
they had a Probability of prevailing : For without doubt it's a great Fault for 4 Wl ner 
Man to throw away his Life, impoveriſh his Family, and encourage Tyranny, when he ha | 


a fair remedy at hand, 
E If 


. 


Anſwer: For in 
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ö Rigtr of not only defending himſelf, but his innocent Neighbour, again takes 
place. And therefore your Logical Maxim, that nothing can be affirmed of Indi- 


WE Civil Government which is already gone, but to get out of a State of Nature, and 


= 


RE {ct up a new one as ſoon as they an. 8 . 

But as to your ſecond Objection, which I confeſs hath more weight in it than 
the former, 1 ſhall make this Anſwer ; That you yourſelf have given a ſufficient 
Reaſon why a whole Nation, or Church, that profeſſes the Chriſtian Religion, 
cannot be deſtroyed by all the Malice and Perſecution that can fall'upon it by 
perſecuting Monarchs; for you tell us, that it is the ſpecial Privilege of the 
Chriſtian Church, above the reſt of Mankind, that they are God's peculiar Care 
and Charge; and that he doth not permit any Suffering, or Perſecutions, to be- 
al them, but what he himſelf orders and appoints : And that it is a great Happi- 
neſs to have our Condition immediately allotted by God. So that it ſeems 
it cannot be in the Power of the cruelleſt Tyrant utterly to deſtroy Chriſtianity, in 
any Country where it is truly taught, by all the Perſecution that he can uſe. 
This was the State of Chriſtian Religion whilſt it was in its Infancy; and in which 


ve may obſerve more particular Declarations of God's Providence by Miracles, 
nnd the Divine Inſpirations of his Holy Spirit, than after it was grown up, and 


1 
bly 
4 


lat an the World became Chriſtians. In its Infancy, *tis plain that Princes could 
could not deſtroy it, becauſe it was ſupported by Miracles, and ſupernatural 
eans; but in the other State, when Chriſtianity was once grown up, ſettled 

and able to ſhift for itſelf, by being made the Religion of the Empire, and the 
ereareſt part of Mankind embracing it in thoſe and other Countries, Princes then 
could not deſtroy it if they would, becauſe their Subjects had then a Right to it, 
and a Property in it, as much as they had to any thing elſe they enjoy'd, and 
Conſequently might be preſerved by the ſame Humane Means. Thus during the 
State of the Fewyh Church in the Wilderneſs, and for ſome time in the Land of 
Canuaan, we find the Children of Iſrael fed; and deliver'd from their Enemies, by 
fracles. But after they had been long ſettled in it, and had renounced the imme- 
dite Government of God, they were then left to preſerve themſelves by the ſame 

natural Means with other Nations. s. 

I And though I grant that ſuch Perſecutions, whenever they fall out, are very 
pPrejudicial to the Peace and Happineſs of thoſe Nations that labour under them; 

Vet this is no ſufficient Reaſon againſt Patient: ſuffering for Religion without Re- 

ſſſtance: For ſince our Saviour is the Author of our Salvation, and hath ordained 

that it ſhall be propagated not by Force or Reſiſtance, but by Sufferings ; and 

chat he hath promiſed us an eternal Fight of Glory for our ſubmitting our Wills 

and Natural Affections to his Divine Commands; it is not for us to diſpute the 

221 Reaſon of it, ſince that he who pleaſed to beſtow upon us ſo great a Benefit with- 

ut our Deſert, might propoſe it to us upon what Conditions he pleas'd, though 
E deer ſo hard to be performed. Yet is this to be ſo underſtand, as that this Suf- 

. ering for the Teſtimony of Chriſt, may ſerve for that great End for which he or- 

= dained 


. 


4 


dained it, (viz.) the Propagation of his own true Religion, by our bearing ge 
timony to it, in our couragious and patient Suffering, which in & Kingdom * 

Nation where Chriſtianity, or any true Profeſſion of it, is becom the ge 
and National Religion, can ot now be ſuppoſed to be neceſſary- Aud this mn 
ſerve alſo for an Anſwer to your laſt Reply : For though I own; that che Mur. 

cipal Laws of Commonwealths cannot abrogate any of our Natural Rights, be 

only in order to ſome greater Good. or Benefit tending thereunto; | yet c. 

tainly the Reveal'd Law of God may, and doth in ſome caſe abridge us f ;; 
9 5 of thoſe Rights, which Men by the Law of Nature might have mage it 
ol. 46, 


bf 
* 
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But as for your Quotation out of Tertullian, tho I have good reaſon to qutſio 
the very Matter of Fact, fince I can hardly believe, that how numerous pee 
the Chriſtians might be, or whatever Miſchief they might have done private 
ſetting the City on fire in the Night- time, which he alſo mentions a little bein, 
as one of the Ways by which they might have revenged themſelves: Let dolm WA 
think, that they were then either for Strength or Number ſufficient to har ne 
any conſiderable Reſiſtance, if they would, againſt the Prætoriam Bands, andott: MA 
ſtanding Legions, which were then, if not all, yet for the greateſt part Heathers, 
The moſt part of the Chriſtians of thoſe Times conſiſting chiefly of the meauetend 
mechanical Sort of People, altogether undiſciplin d and unarm'd ; and fo pes 
theſe Chriſtians were under no other Obligations to Non-reſiſtance, than what ts RAS - 
. particular Providence of God had brought them to, as theſe French Protelius, WAA : 
N who remain ſtill in Fance, are now under, that is, Obligations of Fear, and ut 
of meer Conſcience. : | 1 
And as for your Example of the Thebzan Legion, though it is true they nat 
: have ſold their Lives dear before they had been killed; yet would this Reſſae 
i | have ſery'd them to little purpoſe againſt the reſt of the Army, which might r! 
j | ſiſt of 30 or 40000 Men, all Heathen, and headed by the Emperor himſelf But ü 
what if after all this ſtir about this Story, it ſhould not be true? for Euſcbiu ad 
Socrates, who lived nearer the time in which this Action is ſuppoſed to be done, E 


3 


Savoy, whenever the King ſhall pleaſe to put them to that ſevere Trial. 

M. You have given me a very long, and I wiſh I could ſay a ſatisfacoty Ar 
{wer ; and I ſee, provided it would ſerve your turn, you do not value how mic 
you villify the Sufferings of the Primitive Chriſtians, by making them not of Abt 
lity to make any conſiderable Reſiſtance, if they would. Though Termiia ex 
preſly affirms the contrary ; and ſo you likewiſe take upon you to follow the EA 

ple of a late Doctor, and to queſtion the Truth of the Story of the Than Le 
gion; which though it might not be committed to writing before Eucherits 
liſh'd it, yet might he very well have received a faithful Account of this mati 
either by Tradition, or by ſome private Memorials that might be kept of it l 
that Church; ſince they ſuffered this Martyrdom not far from Octodurum, aP 


; now call'd Martinach in Vallais, a part of Switzerland, and not far from Hou; b 
j that he might very well have a ſufficient Information of ſuch a remarkable A 
ö as this was. 

[ 
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Dialogue the Fourth 

Nor doth what you ſay favour leſs of a Latitudinarian Principle, whilſt you 
maintain; that à patient Submiſſion to the Supreme Powers is not of conſtant and 
erernal Obligation in all Circumſtances, which is contrary to the Opinion of the 
primitive Fathers, and alſo of the Church of England. But if St. Pauls Doctrine 
be true, that we are not to do the leaſt Evil that Good may come; and if our Saviour 
| hath enjoinedl us, not to reſiſt the Supreme Powers upon any account whatſoever, 
and alſo to lay dum our Lives for the Teſtimony of the. Truth, -we ought certainly 
ro obſerve his Commands, let the Conſequence be what it will, though it were 
to the total Deſtruction of a whole Church, or Nation; Since God, if he pleaſes, 
may by the juſt Courſe of his Providence lay ſuch ſeyere Judgments upon us ; 
— who cn alſo infinitely reward us for our patient Suffering of them in the Life to 
| ws 1 I think I may, without any Crime, queſtion the Truth of Tertullian's Ac- 
| count of the Power the Chriſtians had to make any conſiderable Reſiſtance in his 


dime; for ſure he may be out in ſuch a nice Matter of Fact, ſince he could be 


guilty of ſuch groſs Errors in point of Doctrine: For before he turned Monraniſt, 
de was like our Quakers, and thought all Reſiſtance, of what kind ſoever, unlaw- 
= fl ; and therefore he tells us, in his Apolegetick, Idem ſumus Imperatoribus, qui (& 
v7 cini, noſtris; and a little after, Quodeunque enim non licet in Imperatorem, id nec in quen- 
1 ; and he likewiſe condemned all Flight in time of Perſecution, as you may 
tee in the Treatiſe he writ upon that Subject. 7 

And as for the bare Practice of Primitive Chriſtians, they are not of any gene- 
ral binding Example to us, unleſs the Principle they go upon be true; ſince I 
doubt not but many of them ſuffered Death out of a pure Deſire of Martyrdom, 
of which SIpitia Severus tells us, they were more covetous, than Men were in 
his time of Biſhopricks; inſomuch that it was a common thing even for Women 
and Boys to offer themſelves to voluntary Martyrdom, that the Council of 
vas forced to make a Decree on purpoſe to forbid it. 5 : 
And as for the Truth of the Story of the Debæan Legion, it not being recorded 
by any Writer of the Age in which it is ſaid to have been done, I think a Man 
may very well queſtion its Reality without any Suſpicion of Hereſy : And when 
il can ſee thoſe Arguments anſwered by yon, or any Body elſe, which the learned 
Doctor you mention hath brought againſt it, I will give more Credit to it than 
EL. I do. But you may call me a Perſon of Latitudinarian Principles as much as 
vou pleaſe in this matter; until you are able to prove to me by better Arguments 
ES than you have done hitherto, that the Doctrine of Non-reſiſtance in caſe of Per- 


£ 


SS fame Caſc in which the Primitive Chriſtians were obliged to ſuffer, rather than re- 
ſiſt; and till this be done, I fear not falling under St. Paul's Cenſare of doing Evil 
FL ] that Good may come of it: And unleſs God had in downright Terms commanded it, 
1 will never believe but that T-may have a very good Right, in ſuch a Government - 
as ours, to defend my Life againſt any one that would take it away upon the bare 
core of Religion; nor can I think it a Doctrine ſuitable to the Juſtice and Goodneſs 
of God, to ordain a whole Nation to fall as a Sacrifice to the Cruelty or Superſti- 
tion of any one, or more alen. hee 
But ſince you are pleaſed to urge me with Examples of Primitive Chriſtians, 
= 0 choſe to die rather than reſiſt or rebel againſt their Prince, pray give me lea ve 
like wiſe to tell you a few Stories, wherein theſe Primitive Chriſtians have not ſhew'd 
chemſelves ſo ſtanch in this matter as you would make them. © fy 
n. oppoſition therefore to your Thebæan Legion, I may ſet thoſe Legions that 
compoſed the Army in Ca, and which ſaluted Julian (afterwards the Apoſtate) 
Emperor, contrary to their Oaths of Allegiance to the Emperor Conſtantius; re- 
ouncing which, they took an Oath to the former, whilſt the latter was yet 
2 alive; and had certainly fought againſt him, and reſiſted him with a witneſs, had 
T1 to have died by the way, before they could meet to decide the 
1 1 0 — | i i | | 
| * 17 he 0 ins leave, Sir, to interrupt you a little, though I cannot deny 
1 act to be as you ſay, and likewiſe that this Army was for the 
Wc. Pa : lan; yet they were, I ſuppoſe, drawn in partly out of Hatred to 
471225, becauſe he was an Arian, aud partly out of Compaſſion to Julian, who 


ecution for Religion, is of conſtant and eternal Obligation, unleſs it be in the 
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. as at that time upon very ill Terms with Conſtantius his Kinſman, the whole ½. 4,144. 
: Army Mercellin. lib. 
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Army ſuffering many Hardſhips for his fake, for whom they had à great Loe 
and Eſteem. But certainly their Loyalty to Julian is very commendable; 4, 
though immediately after the Death of Conſtantius, he. openly declared himſel 10 
be a Heathen; yet notwithſtanding that, and his Perſecution of the Chriſtin 
during his whole Reign, we cannot find that either the Soldiers, or any other 
Chriſtian, ever reſiſted or rebelled againſt him; but that they look'd upon it q 
unlawful to reſiſt him, may appear by ſeveral Authorities out of the Father, of 
that time. | 5 F Lb 

E. Since you cannot deny the Matter of Fact, you ſtrive to extenuate it by 
their Hatred to Conſtantizs for his Apoſtacy, from the Catholick Faith; and the 
ſevere and rigid Treatment of Conſtantius: But if their Hatred to him, becyy 
he was an Arian, could make them join with Julian to rebel againſt him, pry 
tell me why they might not have rebelled alſo againſt Julian, after he had dec 
red himſelf an Apoſtate from the Chriſtian Faith? Could they have had ſuch ay 


+20 
e 
BT. - 


RL 7 


| ther Leader as Julian himſelf? But he reigned too ſmall a time, and was too co WR 
k ſtantly at the head of his Army, to give them any opportunity. to ſerve him a5 1; nn 


: And indeed this Army of Julian's was but too obedient to him, fince we yy 
j that though they had been Chriſtians before, yet at the time of Julian's Det 
l they were then in Profeſſion Heathens ; for you will find in all the Eccleſiaſtical Hi 
torians, that when after the Death of Julian, they choſe Jovian Emperor, he 
firlt refuſed it, ſaying, that he being a Chriſtian, would not command Heathen, 
whereupon they confeſſed themſelves to be all Chriſtians ; but certainly this had 
been a very impertinent Objection, had they been publickly known ſo at that 
time. | | | | _— 
And though I grant, Julian countenanced the doing of a great many violet 
things towards the Chriſtians; yet it is certain that he never made any Sanour | 
nary Laws againſt them, but rather forbid them to be put to Death, or to ſuf 
any Hardſhip on the account of their Religion ; though I confeſs the Heathens, 
becauſe they thought it would be acceptable to him, put many Chriſtians to Death Wl 
by Force and Violence: So that however he might be pleaſed with it, and cor Wn: 
nive at it, yet did he never ena& it by any publick Law, or Edict; or if he had 
do I allow the Chriſtians a Liberty to have taken Arms, and reſiſted him upa 
the account of Religion? For though I own, the Chriſtian Religion had been eltz 
bliſh'd by Law by Conſtantine the Great, yet was it not ſo throughly ſettled ast 
forbid the free and open Profeſſion of the Pagan Superſtition ; the Heathens h 
ing admitted to all Offices and Commands, as well as the Chriſtians, and mit 
freely perform all the Rites of their Superſtition, publick Sacrifices to theirklk 
Gods only excepted : So that if Conſtantine by his Edict could without any Rev 
lion, ſhut up the Heathen Temples, and give the Chriſtians the publick Liber 
of profeſſing their Religion, why ſhould not Julian have the like Prerogative, fu 
his Power was alike ſupreme and abſolute, to recall thoſe Edicts, and to make quit 
contrary ones, if he had ſo pleas d? | : 


L had ſerved his Predeceſlor. 
i 


WwW AF SW Mas holy og MR OY EE kd a PEE 


And though J alſo own, that the Chriſtians did not actually riſe in Armsagaiil 
Julian; yet that there were many of them would have done ſo, is very likely, 


ſince they openly pray'd for his Deſtruction, and gave him very undutiful, ſaw, (ne Pl 

nay reproachful Language, upon the account of his Apoſtacy, whenever he cane 18 

in their way. And thus ſome of thoſe who are called Fathers, were of an Ot D 

nion, that an Apoſtate, though an Emperor, might be put to Death. Pray read . | 

what I have lately tranſcribed out of the Writings of Lucifer Calaritanus, (whom I 

See Biblioth, St. Jerom calls a Mam of a wonderful Conſtancy, and of a Mind prepared for Mart)" m. 

Vet, Patr. dom) who writing to the Emperor Conſtantius, ſays thus to him : © Pray fe j 7 

? 2 He Co- © but one of the Worſhippers of God, that ever ſpared the Adverſaries of l m 
fe * Religion : And then he reads him his own Doom out of Deut. 13. I. If in po 
: * rife among vou a Prophet, or a Dreamer of Dreams, ſaying, let us go after orber 2 1 
© (for the Orthodox always charged the Arians with Idolatry) that Prophth . Cl 

* Dreamer of Dreams, ſhall be put to Death. You ſee what you are comman alt 

** to ſuffer.” | And again,] © Hear what God hath ordained by Moſes, is to be do cal 

with you, for perſwading me to revolt from God, Deut. 13. 6. If thy Bri pli 


«© the Sou of thy Mother, or thy Son, &c. intice thee ſecretly, ſaying, Let us go, aud ſeri 


ether Gods, thou ſhalt ſurely kill him, &c. Here it is commanded, that my * 
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Dialogue the Fourth. 5 
& to Death for inviting me to forſake God. Fiery in purſuance of 
eee ha tells him a little further to this purpoſe ; | ** That if he had 
| « been in the hands of Mattathias or Phineas, and ſhould have gone to live after 
te manner of the Heathens, without doubt they would have kill d him with the 

„Sword, which he repeats twice for fear he ſhould forget it. Gt . 
And this Treatiſe being ſent for by the Great Athanaſius, and being by him pe- 
SS ::{cd, he was fo far from condemning an thing in it, that, as you may ſee in his 
Letter to this Lucifer, (which is in the ſame Volume from whence 1 tranſcribed 
| this) he highly praiſeth him for writing it, and calls his Book, the Doctrine of the 
true Faith, beſides many other Commendations, too long here to be repeated. And 
as for Julian himſelf, Sozomen the Eccleſiaſtical Hiſtorian, writing of the manner of 
his Death, ſays, that it was believed by many that he was killed by ſome Chriſtian 


_ $Sodicr of his Army, whom he applauds for ſo doing. TE 
M I cannot deny but the Carriage of ſome Chriſtians of thoſe Times, even of 
—_—_ thoſe who are called antient Mriters or Fathers, might be too undutiful, and may 
bse attributed to the moroſe, monaſtick Temper of the Father you have quoted, 
chough a great deal of this ſort of Carriage may be attributed to that Chriſtian 
Zea which the Jeus called the Spirits of Fortitude, and the Greeks call xaßpncleæ, which 
ve render Bo/dneſs or Confidence, and which did often tranſport, them to lay thoſe 
E indecent things to perſecuting Kings, or their Governors, which had been inſutterable 
ia any Man elſe on another occaſion ; and this was not only in Words, but Actions 
too. Thus when the Emperors Numerianus, or Decius, (for my Author doth not know 
E which it was) would have entred into the Cathedral Church of Antioch in time of 
Divine Service, Babylas the Biſhop, ſtanding in che Church-porch, ſhut the Doot 
E againſt him, telling him, that he would not ſuffer him, who was a Wolt, to enter 
into the Sheepfold of Chriſt, And we allo read, that Valentinian (who was after- 
E wards Emperor) being then an Officer under Julian, and waiting upon him to the 
Door of a Heathen Temple, gave the Prieſt a Box on the Ear, becauſe he offer d to 
W ſprinkle him, being a Chriſtian, with his prophane Holy Water : Yet I confeſs, Theo- 
—_ doe: commends the Action; and ſays, they after choſe that Valentinian Emperor, him 
RS whg had before ſtruck the Prieft : And therefore, I wonder to what purpoſe you quote 
ſuch Paſlages out of antient Writers, and the Actions of Primitive Chriſtians, which, 
it you are a Man of that Loyalty or good Breeding, as I hope you are, you will not 
BE yourſelf approve of. e Lt | 
F. I do not tell you I quote them for our Imitation; but only to let you ſee, 
that the Actions of thoſe: you call Primitive Chriſtians and Fathers, are not by 
vour own Confeſſion to be the only Pattern for us to follow; ſo that indeed their 
= Practices can ſignify nothing to us, unleſs the Principles they acted by were ſuita- 
ble to the Laws of God and right Reaſon ; unleſs you will have no Precedents 
do be good, but what ſhall ſuit with your Humour, and thoſe Principles you have 
already imbibed: And if Babylas the Martyr might, without any Sin, ſhut the 
Emperor out of the Church by force, and that Valentinian was commended for 
ſtriking the Emperor's Prieſt on the Face, I think here are by your own Confeſ- 
ion two ſufficient Primitive Examples of Reſiſtance, both of the Emperor's Per- 


ples had been ſhut up under Conſtantine and Conſtantin. 
But I now defge your Patience to let you ſee, that not long after theſe Times, 
due Chriſtians, as well Soldiers as others, were not ſo through paced in theſe 
 Docrines of Paſſive Obedience and Non-reſiſtance, as you would make them; 
bor it was by the Power of the Chriſtian Legions in Britain, that Maximus took 
dhe Boldneſs to rebel againſt the Emperor Gratian, and making himſelf Emperor, 
warched into Gaul againſt him; where the poor Prince being alſo deſerted by his 
Chbriſtian Army, and forced to fly away with a few Followers, was not long after 
E murder d by Audragathius ; after which, this Maximus had ſo gcod Succeſs, that he 
pPoſſeſs d himſelf not only of Britain, but Sain, Gaul, and part of Germany; and 
was alſo acknowledged for Emperor by all the Subjects in thoſe Provinces, as well 
_ crgy as Laity, though the Emperor Valentinian, the Son of Gratian, was then 
alive. And all the Biſhops making their Applications to him, deſir'd him to 
call a Council in Caul, to ſuppreſs the Hereſy of Priſcilian, which he did in com- 
Pliance with their Requeſts; wherein they condemn d that Heretick, and his Fol- 
| D d lowers, 


3 | ſon, as alſo of thoſe commiſſion'd by him, as certainly this Prieſt was, or elſe he 
could have had no Right to have exerciſed his Idolatrous Worſhip, after the Tem- 
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lowers, of Hereſy; who afterwards (at the inſtance of IAhacius, and ſome Other 

Biſhops) were by this uſurping Emperor condemn'd, with divers others, to ſug, 

Death; being the firſt that ever ſuffer d that Puniſhment for Hereſy, - This Maxi 

mus, after five Tears Reign, was overcome, and kill'd in Battel by the Emperg 
Theodsſius, who reſtored that part of the Empire to Yalentinian II. 

And farther, to let you ſee that the common People of theſe Primitive Tine 

though they were not able to make Emperors ſo well as the Army, yet they jug, 

not ſo ſtrait-lac'd as not to reſiſt the Emperor's Orders, whenever they thought tte 
entrenched upon their Religion, or that they went about to perſecute them { 

it: I can give you a great many Examples out of Eccleſiaſtical Hiſtory, of wi 

Lib. 2. ch. 30. I will only here ſet down ſome few: The firſt is out of Socrates, Eccl. Hift, win 
the Emperor Conſtantius, at the Inſtigation of Macedonius the Arian Biſhop, 'jyy 
perſwaded him to ſend ſome Bands of Soldiers into Paphlagonia, to terrify the ge 2 

4 le, and make them turn Arians. The Inhabitants of Mantinium, enflamed yi, MR 
i a Zeal for the Orthodox Religion, marched againſt the Soldiers, with a guy Ml 


j Courage; and having provided themſelves with the beſt Arms they could, thy Wi 
9 gave them Battel; in which few or none of the Emperor's Soldiers eſcaped. M 
1 though I confeſs, (the Hiſtorians ſay) theſe People were moſt of them Novain, Wi 
5 yet this Action ought not to be condemned only for that Cauſe, ſince they wy 


rather look d upon as Schiſmaticks than Hereticks, and were in all things elſe; 

cept that one point, about reconciling the Lapſed, very Orthodox; but in all ate 

things were more {tri& and ſcrupulous, than the Catholicks themfel ves. 

So likewiſe, when the Orthodox at Conſtantinople had choſen Paul ſor thi 

Ilid. cat. 10. Biſhop, but the Emperor reſolving to make Macedonins Biſhop in ſpite of tui 
teeth, and had ſent Philip, the Preſident, to fix Macedonius in that See; as le m 

about to give him Poſſeſſion of the Church, though they were guarded all alay 

with Soldiers, yet when they came near the Door, the People made that Reſiſtus 

that they could not get in till ſeveral thouſands of them were kill dq. 

And ſome Years after, when the Emperor Theodoſius II. had baniſh'd St. CH 

ſtom, A. D. 404. the People flock d together about the Palace, ſo that the Eupe 

ror, to pacify them, was forced to recall him from his Baniſnment. 

Hiſt. Tripar- And when St. Ambroſe was baniſh'd by Valentinian, at the Inſtigation of his Mov 
tit. T. 10. ther Juſtina, the People did reſiſt all ſuch as came to carry him away: And ſuch 
Hp 728 ni, Was their Zeal for the Truth, and Love to their injur d Biſhop, that thej chak 
L. II. f. 15. rather to loſe their Lives, than ſuffer their Paſtor to be taken away by the Soltr 
ers, that were ſent to drag him out of the Church. I could give you more l. 
ſtances of this kind, from theſe Primitive Times; but theſe may be ſufficient 

ſhew you, of how little account the Doctrine of Non-reſiſtance was in thi 

Times, after Chriſtianity was once ſettled, and that the People ſuppoſed tif 

had the Law on their fide. Neither do I produce them as fit to be imitaten Þ 

all like Caſes, but only to let you ſee, that the Example of thoſe Times ju 

2 Primitive, are no ſufficient Argument of what was lawful, or unlawful to 

One. | r 1 nin Nw 

M. Since you yourſelf do allow all, or however, moſt of theſe Actions, tobe 

_ unlawiul, I think you might very well have ſpared the mentioning of them; a 

J grant, that about the end of the 4th Century, when theſe things happen ij nt 

only the common People, but alſo the Clergy began to grow very corrupt int 
Manners: And therefore, I cannot much value any Precedents tit you can bil 

in that time, to juſtify Reſiſtance in Chriſtians, unleſs you could have ſhew! if 

any before the time of Conſtantine, which I am ſure you are not able to do. wa 

leſs any Authority from any of the Primitive Fathers, which juſtifieth Refill... 


q the Supreme Powers upon any account whatſoever. | * 
} F. Tis a very hard matter to ſatisfy you by Quotations ; for before the tit 
of Conſtantine, it is evident the Chriſtians were not only weak, diſperſed and di 
armed, but had alſo the Laws of the Empire againſt them. And I have az 
granted, That Self-defence againſt Perſecution upon account of Religion, was W 
lawful ; but when, in the time of Conſtantine's Son and Succeſſor, the People h- 
ving the Law on their ſide, ſtood upon their defence againſt thoſe that woll 
have taken away their Lives, as in the Examples I have brought of the Innawr 
rants of Paphlagonia, then the Inſtances come too late; and the Age is grown Þ 


corrapt, thar they are no longer Primitive Chriſtians, than. they ob 
A OCT” 


Dialogue the Fourth. | 
' Doarines. But as for expreſs Precepts, or T eſtimonies out of the Scriptures and 


juſtify Reſiſtance, I think it is very needleſs to bring any; for the 


. — ſhews us very well, that it 1s the Intent of the Seripture to deli- 


Y cecer us all the —_—_ and Agenda, neceſſary to Salvation; but in other Matters; 
= ...;-\; mpaſs a 
= wn 3 - contradicente ; and if the Scripture doth not forbid ſuch Re- 
—_ cc for Self-defence, (as I hope I have now proved to be lawful) I do not 
Laue whether there be any expreſs Authority to be quoted out of the Fathers for 
it or not: For whatever the Scripture leaves free, I think the Fathers have no 
1 7 12 1 _ a purpoſe to argue longer with you from Primitive Exam- 
daes or Teſtimonies: And therefore I come now to the laſt thing I propoſed ; 
Which is to ſhew you, that the Doctrine of our Church of England, as it is con- 
tain d in the 39 Articles, Canons, and Book of Homilies, is as expreſly for Paſſive 
Obedience, and againſt all Reſiſtance of the Supreme Powers, as the Primitive 
EChurch itſelf: And therefore I ſhall begin with the Intancy of the Reformation, 


9 
under Henry VIII. for there I begin the Reformation of Religion in this King- 
| E E. I pray, Sir, give me leave to interrupt you; for I muſt tell you, I will not 
pe concluded by any thing that the King or Church, in thoſe Times did publiſh 
concerning Matters of Faith or Practice; ſince, unleſs it were in that one Political, 
rather than Religious Article, concerning the Pope's Supremacy, the Church in 
all other Speculative and Practical Doctrines, was as much infected with Popery 
Bas it was before: And therefore, if you will nave me to be converted by your 
Authorities, I pray begin with the purer Times of Edward VI. and Queen Eli- 


it runs thus: The Queen's Majeſty hath the Chief Power in this Realm of En gland, and 
other her Dominions, unto whom the Chief Goverament of all the Eſtates of this Realm, 


La) 


ec 70 be ſubject to any foreign Juriſdiction. 


| _—” 4 . : ; 1 a EO : 4 

It is true, this Doctrine is not limited to the particular Caſe of Subjects taking 
i vp Arms; but it ſeems to me by two neceſſary Conſequences, to be deduced 
| from it: Firſt, Becauſe if the Pope, who pretended by a Divine Right, had no 


Power over Kings, much leſs have the People any ſuch Power, who pretend to 
Jan Inferior Right, as that of Compact. Secondly, Becauſe the Article makes no 
& Diſtinction, but excludes all other Power, as well as that of the Pope. And in 
truth, the Plea is the ſame on either ſide ; the Pope ſays, as long as the Prince 
WE governs according to the Laws of God, and the Church, (of which he is the In- 

eerrpreter) ſo long the Cenſures of the Church do not reach him: And ſay the 

People, as long as the Prince governs according to the Laws of the Land, (and 
of the Meaning of thoſe Laws they themſelves will be the Interpreters) ſo long 
are they bound to be obedient; but as ſoon as the King doth any thing that may 
= contradict the Pope, then he is (deſervedly, ſay the Romariſts) excommunicated, 
BS ccpoſcd, and murdered ; and when he uſurps upon the Peoples Liberties, then he 
SS ought to be depoſcd by the People. The Arguments on either ſide are the ſame, 
- and for the moſt part the Authorities VV | 
EI muſt confeſs, this is the firſt time that ever I knew any Man go about to 
prove Pa/rve Obedience and Nonrefiſtance out of the Thirty Nine Articles; and in- 
W 4 deed I ſhould have thought you might have deduced any thing elſe from theſe 
I Articles, as well as that. But let us ſee, how what I have ſaid in this Diſcourſe 
Aan come within the Contents of this Article, which only ſays, that the King or 
1 Queen of England is Supreme Governor over all Perſons, as alſo in all Cauſes, 
_ hc: Eccleſiaſtical or Civil, and is not ſubje& to any foreign Juriſdiction : 
© | K rom whence you raiſe this Argument, That if the Pope, who claims by a Divine 
1 5 20 2 N our Kings, much leſs have the People, who can pre- 
. res ; ight as he does, but only that by Compact. Now pray tell 
G 4 Fe e concluſive. TI affert, that the People have, by the Law of 

0d and Nature, a Right to defend mes againſt the Supreme Powers, in 

*--: | Ca fe 
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of our Reaſon, it is enough if we have evident Reaſon for 


whether they be Eccleſiaſtical or Civil, in all Cauſes doth appertain, and is not, nor ought 


H. P. O. Ce 28 


ö abet h. 

. I ſhall comply with your Deſires, ſince you will have it ſo : And therefore 

l ſhall begin with the 39 Articles of the Church of England; where, in the 37th H. P. O. c. 1, 
RE Article, (as they were paſs'd under Queen Elizabeth, Anno 1562.) you may find 
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caſe they are violently aſſaulted in their Lives, Liberties, or Eſtates. Now 1 
would very vain have you prove to me, how Refiſtance for Self- defence doth ſub. 
ject a Prince to any Juriſdiction, either foreign or domeſtick; and whether the 
People can have no Right to reſiſt ſuch Violence, unleſs they have alſo an auth. 
ritative Power over them? WS, CORBIN 1 RE 30 P IO. Avg 
H. P. O. p. M. It is not worth while to diſpute this any longer with you to fo little pu. 
374 poſe ; and therefore J ſhall come to the Canons of the Church, and in particula 
thoſe of the Year 1640, which I look upon as a full Explanation of the Relief 
our Church in this Point, where you may ſee, in the firſt Canon, theſe two plain 

Propoſitions, among others. „%% Orr O99 
B.Sparrow's Firſt, That the moſt Sacred Order of Kings is of Divine Right, being ii 
Collection of c Ordinance of God himſelf, founded in the prime Laws of Nature, and cleaty 

Canons, &c. & eftabliſhed by expreſs Texts both of the Old and New Teſtaments. 
a Secondly, © For Subjects to bear Arms againſt their Kings, offenſive or defer. 
: 4 ſive, upon any pretence whatſoever, is at leaſt to reſiſt the Powers which a 
© ordained of God: And tho' they do not invade, but only reſiſt, St. Paul tel 
them plainly, they /hall receive to themſelues Damnation. 
From which you may plainly ſee, that this Convocation, which conſiſted of a; 
great Men as, I think, had been for divers Ages, do clearly maintain Monat 

to be of Divine Right, and Reſiſtance to be in no Caſe law fun. 7 
F. I ſhould grant the Canons of this Convocation to be a good Proof of the Jud 
ment of the Church of England, were it not for two very good Reaſons I have agi 
them: The one I will tell you preſently, and the other I will keep a while tony 
ſelf. In the firſt-place therefore, I ſuppoſe you cannot but very well know, thartlis 
| Convocation fate and paſſed theſe Canohs, which likewiſe receiy'd the King's C 
0 firmation, after the Parliament (that was ſummoned together with this Convocatin) 
i was diflolved : And the Writs by which they fate being to the ſame purpok I 
. ſuppoſe you know, that by the Law of England the Convocation having been lool d 
upon as an Appendix to the Parliament, was till then always diſſolved with it 
id. Ruſh. For which reaſon all Acts and Proceedings of this Convocation were condemned, 
Colle. part and declared null and void by the Long Parliament, that began to fit the latter 
5 Om 2. f. End of the ſame Tear: And which is more, was likewiſe condemned by the firſt 
7 5 Parliament after the Reſtoration of King Charles the ſecond. And therefore, I think, 
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I have very little Reaſon to own theſe Canons as concluſive. 85 

li . P. O. ch. M. In the firſt place, T might reply to what you have now ſaid, that that vey RE 
10 25 Parliament, which firſt condemned theſe Canons, afterwards ruined the Monatcly JR 
itſelf. In the next place, that in old time the General or Provincial Synods w]. 

not dependant upon the Aſſembly of the Eſtates at the ſame time. And I likewt 
farther anſwer, that theſe Canons were made and confirmed in a full Convocati 
of both Provinces of Canterbury and York ; and the making of Canons being a Wat 
properly Eccleſiaſtical, theſe Canons were made by the Repreſentatives of ti 
whole Clergy of this Kingdom.” 2. The Canons were confirmed by the Ki 
(which was all that was of old required in ſuch Caſes) and tho* the Convocation 
fate after the Diſſolution of the Parliament, yet this is not without precedett, 
even in the happy Days of Queen Elizabeth, not to look back unto Henry VII 
* or the Primitive Times. And as for your Objection, that theſe Canons wer tt 
brobated ſince the Reſtitution of Charles II. I ſay, that I quote them not as L, 

but as the known Senſe of the Church of England at that time. 

F. Your firſt Anſwer in behalf of theſe Canons is altogether invidious : Fot k 

was not this Parliament that ruined the Monarchy, but only the Rump or Fagend 
= of it, after it had ſuffered divers Violences and Excluſions of Members by the At 
R my, and that the Houſe of Lords (being by this Junto voted uſeleſs and dinge 
ji rous) were ſhut out of doors. Nor is your ſecond Anſwer any more true; for 

bl antiently, in the Saxons Time, the Wittena Gemot or Great Council, and the 

4! neral Synod, made one and the ſame Aſſembly, conſiſting both of Clergy-men #06 
| Laymen; and then all Matters of Eccleſiaſtical Diſcipline were enacted and co 
firmed by the King, as alſo the Spiritual as well as Temporal States. Nor can 
yon ſhew me an Example of any General or Provincial Synod, which met inde 
pendently, and without the States of the Realm, until after the Reign of Hen) 

, when the Popes took upon them to encroach upon the Royal Authority, 25 10 
npon onr Civil Rights, and by his Legates to call Synods, and make Fele 
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Dialague the Fourth, © 

A -tientions, in which neither the King nor the States of the Kingdom had 

| a7 2 And tho', I grant, that upon the Reformation the King WAS 

— ur Fry to thoſe Rights, as Supreme Governor of the: Church, | which the Pope 
ad before uſurped; yet is not this Act of the Supremacy to be fo underſtood, as 
Wo give the King all that Power, which the Pope unjuſtly rook upon him to exe- 
cute before; for that had been to make the Caſe little better than it was before : 
Ind therefore this Act of the Sypremacy being only an Act of Reſtoration of the 
Laing to his priſtine Rights, (of which that of calling Synods and Convocations 
Las one of the principal) the King could not call nor continue thoſe Aſſemblies in 
i any other Form, or after any other manner, than they were held before the Pope 8 
Ulurpation, in taking upon him to call ſuch independant Synods: A nd not with- 
EKanding what you tell me, I am confident you cannot ſhew me any Precedent of 
© Convocation ſo turned into a Synod, as this was, in all the Reigns of Henry VIII. 


and Queen Elizabeth. 


Poliges by a Civil San&ion, but as the Senſe of the Church of England at that 
time ; if they do not now oblige the Church neither in point of Belief nor Practice, 
s you ſcem to grant, it ſignifieth no more to me what was the Senſe of the greateſt 

«+ of the Members of that Convocation in this matter, nor doth it any more 
ew me what is the true Doctrine of the Church of England, than if I ſhould tell 
ou, that becauſe in the Reign of Queen Elizabeth the mayor part of the Biſhops 
Land Clergy of our Church were rigid Calviniſis in the Interpretation of that Ar- 


Church of England, but is not ſo now. And therefore we ought not to take that 

or a Doctrine of any National Church, unleſs the Synod or Aſſembly, that de- 
aares ſuch Doctrine, be ſolemnly and lawfully aſſembled, according to the Laws 
and Cuſtoms of that Nation or Country wherein they are ſo declared. 


all the Clergy in England are bound to ſubſcribe by Act of Parliament (as well as 
to the Articles and Canons) as containing wholeſome Doctrine, and nothing con- 
trary to the Word of God (ſo that theſe Homilies do indeed thereby become a 
part of the known Laws of the Land) that in theſe very Homilies there are divers 
” Paſlages ſo very full and plain againſt al Reſiſtance of the Sovereign Powers for any 


1 can have no juſt Reaſon to deny their Authority. 

The Homily, or Exhortation to Obedience, was made An. 1547. in the Reign of 
King Edward the ſixth ; in the ſeeond Part of which Sermon of Obedience we 
re told in theſe Words (which I deſire you to read along with me): 

| © That it is the Calling of God's People to be patient, and on the ſuffering 
F Side, and to render Obedience to Governors, altho' they be Wicked and 


= Wrong-doers, and in no caſe to reſiſt and ſtand againſt them. Subjects are 
bound to obey them (i. e. Governors) as God's Miniſters, altho' they be evil, 


not only for fear, but alſo for Conſcience ſake. And here, Good People, let us 


| Wn 
| Eh 
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reſiſt and ſtand againſt the Superior Powers; for St. Paul's Words are plain, that 
whoſo withſtandeth ſhall get to themſelves Danmation. Our Saviour Chriſt, and his 
Apoltles, received many and divers Injuries of the unfaithful and wicked Men 
in Authority; yet we never read that they, or any of them, cauſed any Sedi- 
tion, or Rebellion againſt Authority. We read often, that they patiently ſuf- 
tered all Troubles, Vexations, Slanders, Pangs, Pains, and Death itſelf, obe- 
. diently, without Tumult or Reſiſtance. Chriſt taught us plainly, that even 
. che wicked Rulers have their Power and Authority from God; and therefore it 
V vot lawful for their Subjects to withſtand them, altho? they abuſe their Power. 
=. Let us believe undoubtedly (good Chriſtian People) that we may not obey 
. Kings, if they command us any thing contrary to God's Commandments : In 
4 „ ſuch a caſe we ought to ſay as the Apoſtle, V muſt rather obey God than Man. 
. 58 nevertheleſs, in that caſe we muſt not in any wiſe withſtand violently, or 
. bo el againſt Rulers, or make any Inſurrection, Sedition, or Tumults, either 
. y force of Arms or otherwiſe, againſt the Anointed of the Lord, or any of his 
= - appointed Officers; but we muſt in ſueh a caſe patiently ſuffer all Wrongs and 
4 8 * Inju- 
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But as for your laſt Reply, that you quote not theſe Canons for a Law that 


eaeie about Predeſtination, that therefore Calviniſm was then the Doctrine of the 
M. Since you ſo much conteſt the Authority of theſe Canons, I ſhall no longer E. P. O. p. 


_* upon them, but I ſhall here ſhew you out of the Books of Homilies, to which ®» 9: 


Vauſe whatſcever, that if you are a true Church of England Man, as Ihope you are, 


mark diligently, that it. is not lawful for Inferiors and Subjects in any Caſe to 
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e der and Obedience, manifeſtly proved both by Scriptures and Examples, Ihn 
ce 411 Subjects are bound to obey their Magiſtrates, and for no cauſe to reſi; g 
< withſtand, or rebel, or make any Sedition againſt them, yea altho they be 
wicked Men.“ | „„ $4 OE FE- > Sie 


ce Prince, that hitherto hath been. If we will have an evil Prince (when Ga 


may very juſtly tell the People (as the Authors of theſe Homilies do) that ur 
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ce Injuries; referring the Judgment of our Cauſe only to God.” And ſee part th 
Third of the fame Homily : © Ye have heard before of this Sermon of good (): 


- 


I could find many more ſuch Places in our Homilies, but I ſhall trouble jy 
but with one other Paſſage out of the ſecond Book of Homilies, compiled in, 
Reign of Queen Elizabeth, in which Book the Homily againit Y/ful' Reteliy ; 
full to this purpoſe. : 7 5's 3 2: Nom 

In reading the Holy Scriptures we ſhall find in very many, and almgf.jg. 
ce finite Places, as well of the Old Teſtament as of the New, that Kings and Pry. mn 
© ces, as well the Evil as the Good, do reign by God's Ordinance, and 4 
c Subjects are bound to obey them. The farther and farther any Earthly Prix, 
* doth ſwerve from the Example of the Heavenly Government, the greater Wl 
© he is of God's Wrath and Puniſhment, by God's Juſtice, unto the Countq a 
© People over whom God for their Sins hath placed ſuch a Prince and Gaye. 
* nour. What ſhall Subjects do then? What a perillous thing were it to cop 
mit to Subjects the Judgment, which Prince is wiſe and godly, and his G. 
ce yernment good, and which otherwiſe ? As tho' the Foot muſt judge of th 
© Head ; an Enterprize very heinous, and which muſt needs breed Rebell; 
© and is not Rebellion the greateſt of all Miſchiefs? A Rebel is worſe thant 
«© worſt Prince, and Rebellion worſe than the worlt Government of the. wel 


A 
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ce ſhall ſend one) taken away, and a good one in his place, let us take away 
* Wickedneſs, which provoketh God to place ſuch a one over us. Shale 
Subjects both by their Wickedneſs provoke God for their deſerved Puniſhmen 
ce to give them an undiſcreet and evil Prince, and alſo rebel againſt him, and 
« withal againſt God, who for the Puniſhment of their Sins did give them fucha 
Prince?“ And this Doctrine is more ſtrictly enforced in the ſecond Par d 
that Homily, from the Example of King David, in his Carriage towards d, 
from which it will appear, that they did not ſuppoſe David to have uſed { much 
as defenſive Arms againſt him, as you may ſee by this Paſſage in it: Th 
« when for his molt painful, true and faithful Service, King Saul yet reward 
© him not only with great Unkindnefs, but alſo ſought his Deſtruction and Det 
* by all means poſſible, David was fain to ſave his Life, not by Rebellion ory RR 
** Reſiſtance, but by Flight, and hiding himſelf from the King's fight.” : | 
From all which Paſſages out of the Homilies, I think, we may draw theſe i 
Concluſions : 1. That as well evil as good Governors are to be obeyed as (ws 
Ordinance. 2. That therefore they are not to be reſiſted for any cauſe, tho ui 
abuſe their Power never ſo tyrannically. 3. That the People are not to jul 
when the Prince thus abuſes this Power, ſo as thereby to make any diſturbs 
4. That not only offenſive, but alſo defenſive Arms, if made uſe of againk lis 
are utterly unlawful, and alſo againſt God's expreſs Command. —_— 
F. I grant, theſe Homilies ſeem to be very ſtrictly penned againſt all Reffa% i 
and ought to be (like all Diſcourſes of this nature) poſitive and general; au pe- 
haps if I were to preach a Sermon to the Common People on this Subj K 
ſhould be much to the ſame purpoſe ; and yet for all that I might not bel nl 
that it was abſolutely unlawful for a whole Nation to defend themſelves, in cae bn 
of ſuch extream Violence or Oppreſſion as I have already ſuppoſed : For #" nh 
Preachers ſpeak to Vulgar Auditors, they are not bound, like Caſuilts, to * 
them all the reſerved Cafes in which they may be diſpenſed with in their Du Wn 
leſt they might uſe this Chriſtian Liberty for a Chak of Malicionſneſs (as the Apoſle LE 
tells us.) Thus if a good Preacher makes a Sermon againſt Stealing or Murder, LE 
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ought not in any wiſe, or for any Cauſe, to commit Theft or Murder ; with 
telling them all thoſe Caſes of meer Neceſſity, in which it may be lawful to mai 
uſe of the Goods of another, and alſo to commit Honmcide; as, when a Man! 
forced to take Victuals, tho' without the Owner's Conſent, for meer Preſervat” 
of Life, or to kill a Thief, or any other Man that aſſaults him, to ſave his o 
Life. So tho' the Authors of theſe Books of Homilics do ſay, that that we * 


1 
| ey 
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4. <3U Dialogue the Fourth, Hos 
or in ac wiſe, and for no cauſe, withitand violently, or reſiſt, the Supreme 
— 8 4 bur kat we muſt ſuffer patiently all W rohgs and Injuries, referring the 
Hudgment only to God: Yet ſinèe they have not particularly put the Caſe, as I 
are now done, viz. what is to be done in caſe a whole Nation or People are 
ese to be deftioyed, rained or enſlaved, and made Hearbens or Papilts, by the 

1 juſt, > nay illegal Violence of the Supreme Powers ; we may rationally ſuppoſe, 
chat ſince they were good Men, and never intended to urge theſe things further 
chan what the Scripture and Fathers have already done, that they never really in- 
tended, that a whole People or Nation, together with the Religion eſtabliſhed, 
We: 51d be thus ruined and deſtroyed, rather than fach Re/Fanee ſhould be made. 
2. But pray tell me, can chere be any thing more expreſs againſt your Inter- 
reetation, or more plainly oblige us to a patient Suffering, without Reſiſtance of 

e dhe cruelleſt and moſt intolerable Tyranny, than theſe words I laſt read. The 

eber and farther any earthly Prince doth cher ve from the Example of the heavenly Ge- 
wa the greater Jagne he 1 of God's Wrath and Puniſhment, by God's Juſtice, unto 
e Crmntry and 2 ther hom. Cod, for their Sins, -hath placed ſuch a Prince and Go 
er. And by What there follows, you-will ſeg that tho ſuch a Prince be ſo 

eat a Plague to them; yet they cannot without Sin Judge fuch a Prince, or re- 
el againſt him, but muſt patiently wait God's leiſure to remove him. Ih 
FI confeſs this Js the ride Paſſage of any in the whole Book, yet doth not 

Wis expreſly reach the Caſe here put; or if it had, do I think myſelf, or any 
30 por obliged; becauſe of odds two unwary Pafſages in this Homliy, of 
hich | J | 
Worfequence, or ſo much as knew they, were there; things of this kind uſually 
ang ſuch great Aſſemblies by the Lump, as relying upon the Teſtimony of ſome 
Wading Biſhops or Clergy-men, without conſidering the Book of Homilies ſtrictly, 
Wr reading over the whole. So that the Parliament might very well declare, that 
Whey contained ſound Doctrine, and nothing contrary to the Word of God, with- 
Put aſſerting the literal Truth of every particular Paſſage in them, much leſs, 
What all that is contained therein, is to be believed upon pain of Damnation; and 


od 'of ohe or two unwary Paſſages iy, 6 
Which perhaps neither rhe Parliament nor Convocation cloſely conſidered the evil 


oeerefore I muſt beg your pardon, if 1 cannot ſuppoſe that all Reſiſtance what- 
over, though in the moſt neceflary Caſes of Self-defence which I have now put, 


i abfolutely unlawful and febellious; or that the Fathers of our Church ever in- 
= ended to lay fo hard a Yoak upon the Neck of this Nation, which neither they 
err their Fathers were ever able to bear; much leſs, that there is thereby taken 
ay from this Nation, defending thoſe fundamental Rights and Priviledges, 
4 * 4+ 5 Ne N is 5 Wd A . rr 8 FP » af 
hich are eflential to the Nature of the Government, and which, as it diſtinguiſheth 
from 2 Deſpotick Monarchy, ſo it doth the Subjects likewiſe from thoſe of 
Wther Nations: For if the Sctiptures themiſelves were never intended to alter Ci- 
Wil Conſtitutions much leſs certainly can either our Canons or Homilies do it. 
Ind therefore to deal freely with you, if the Canons and Homilies had been ne- 


Nom the Holy Scriptures, I ſhould not much value what they ſay, unleſs you can 
rove the Church of England to be infallible. And for this I have the ſixteenth and 
WEwenticth Article of the Church of England (made in the Year.1562.) to bear me our. 
ET he former of which, concerning the Sufficiency of the Holy Scriptures for Salvation, 
runs thus : The Holy Scripture contains all things neceſſary to Salvation So that whatſo- 
er is not read therein, nor may be proved thereby, is not to be required of any Man, that 
04/2 be believed as an Article of Faith, or be thought neceſſary or requiſite to Salvation. 
_ .Þcrctorc if I have plainly proved, by ſufficient Authority, that your Doctrines 
of Pafive Obedience and Non-reliſtance are got expreſly found in Scripture, nor 
"_ by neceſſary conſequence may be rationally deduced from thence, they cannot be 
ccquired of any Man to be believed or practiſed as neceſſary to Salvation. And 
bercfore, it either this Church, or any other, impoſes ſuch a burden upon me, I 
an not obliged to bear it: And this the latters of theſe Articles of the Authority 
. of the Church expreſly aflerts in theſe Words: I is not lawful] for the Church to ordain 
ann thing contrary to God's Word written, &c. After which it follows thus: Sb that be- 
ſides the ſ. ame, it ought not to enforce any thing to be believed for neceſſity of Salvation. Where 
4 n REDY ** the ſame, is to be underſtood any thing that is not found there- 
as, I. g thereby by neceſſary Conſequence, as was ſaid before; and if the 
z e Church itſelf cannot do this, certainly no particular Church can. 
= © | And 
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And that divers of the moſt eminent Divines of our Church have uſed the laue 
freedom with ſeveral other Doctrines contained in theſe Homilies, may 
from Dr. Hammond s, Dr. Heylin s, and Dr. Taylor s, with ſeveral other EMitey 
Writers expreſly denying, that the Church of Rowe is guilty of Idolatry, or thy 
the Pope is Antichriſt ; cho both theſe W are as plainly laid don int 

Vid. 24. Homilies, as tha Doctrine of Non: reſiſtance: And yet none of theſe Men are e 
Vol. of Homi- taxed by thoſe of the Church of Exgland, for quitting her antient Orthodox Jy, 
2 1 0 trines. And J deſire you to give me a good Reaſon: (if you can) vrhy it is n 
of 11. ger. lawful and excuſable to part with the former of theſe Doctrines than the latter» 
ö The like I may ſay alſo for the Doctrine of Predeſtination ; which tho err mM 


2 n 


mons AN 8 | 5 * bs | 0 A | 
Lolatry, ohe. aflerted in the 36 Articles of the Church of England, as interpreted by all th 1 
dali the laſt, ſhops and Writers in the Reign of Wo Elizabeth and King James, as Aloe 
yn 56, 162, Biſhops and Divines ſent as Delegates From our Church to the Synod of Don, vi 
joined in the Interpretation of that Article, in the ſtrict Calviniſtical ſenſe, u 
find, in all the Determinations of that Synod againſt the Doctrines of the Amun 

which then began to prevail; yet ſince the time that Archbiſhop. Laud had they 

minating of what Perſons he thought fit to be made Biſhops, Deans, &c. no 

in ten of them but have been Arminians in all thoſe Points, wherein they wah 

differ from the Doctrine of Caluin, which is but the ſame with that of qr; 

Articles ſo interpreted; yet none of the Divines of our preſent Church, wha 
theſe Opinions, are branded with Apoſtacy from its antient Doctrine; bit i aj 
well meaning Divine, out of love to his, Country, and to prevent Popery and: 
very from breaking in upon us, have but, preach'dor.publiſh'd any thing in:tey 

gation to theſe darling Doctrines of Paſſive Obedience and Non-reſiſtance, xh 

{trait branded with Apoſtacy from the Church, in quitting its main difſtingui 
Character; and we have lately ſeen degrading, nay the moſt cruel Whippinead 
Impriſonment, thought too little for ſuck a Man. But one may ſay of ſomes 

with truth enough, Gd dards Fave V 

Dat veniam Corvis, vexat cenſura Columbis. 
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M. Methinks, Sir, it is a great Preſumption in you, and thoſe of your Party, 
to make yourſelves the ſole Interpreters of thoſe Places of Scripture which ſ er 
prelly forbid all Reſiſtance of the Supreme Powers; and then, when you hae 
wreſted the Scriptures to your own Mind, to cry out, that you are not bound v 
believe theſe Chriſtian Doctrines, becauſe you ſuppoſe they are contrary to Mei RM 
| humane Reaſon, and the too great Love they have to their own Concerns ; whit 
4 is but the ſame way of reaſoning which the Socinians and-Arians make uſe of agil 
N our Saviour's God-head, becauſe their narrow Underſtanding cannot compretal Þ 

| it: But beſides all this, I could ſhew you out of the beſt Writers of the Refom i 
f Religion, both in this and other Proteſtant Churches, who interpret theſe pics Þ 
of Scripture againſt all Reſiſtance, in the ſame ſenſe as our honeſt Homilis hav Wl 
done; but I find it grows late, and I have not time now to ſhew you them : «t 
I had, do I believe you would be much ediſied by them, ſince you make ſo {lit 
of the Authority of our Homilies. 1 „„ 
F. You are very much in the right of it, and indeed I do not deſire you ftvil 
put yourſelf that trouble, for the Papiſts themſelves will not own any thing tors 
Doctrine of their Church, which is not expreſly found in the Council of Tua, d 
Mi the Catechiſm compoſed according to its Decrees, and therefore will not be cor 
5 cluded by the Sermons or Theological Treatiſes of any of the Divines of telt 

own, Church, as to any Thing or Matter in debate between us. And, I thill, 
that am a Proteſtant, may certainly claim a like Chriſtian Liberty; eſpeci 
ſince I am very ſenſible upon what Account too many Men have carried the 
Dodtrines of Paſſive Obedience and Non-reſiſtance to ſo great a height & chef 
| have done of late Years : But ſince you tell me that ſo many learned Writers, bo 
5 of this and other Proteſtant Churches, have been of your Mind; So I could a0 
4 (it I had a mind to cap Quotations with you) produce à ſufficient number © 
Places out of Luther, Calvin, Zuinglius, and other firſt Reformers, as alſo of ® 
own Writers at home, who have in many places of their Works allowed Reſilt* 
for Self- defence, in caſe of intolerable Violence and Oppreſſion, to be lawtul; * 


1 of theſe I can give you a large Catalogue, whenever you pleaſe to command, 


Dialague the Forth © 
uur br will convince you, as little as I ſuppoſe your Writers would do 
1 W en en am bet. . 
AM. | value not much what Lurher, Caluin, or any other violent Men of that 
t, may out of Paſſion or Inadvertency have written on. this Matter; and yet I 
© . 4 ſhew you a P aſſage out of Calvins | Inſtitutiont, which expreſly a forbids Sub- 
bas or private Perſons to take up Arms againſt the Supreme Powers, as you 
day ſee by his own: Words in the fourth Book, cap. 20. Neque enim fi ultio Domini eſt 
E mate Domination correctio, tdeo . protiums demandatam nobis arbitremur 3 guibts 
nm aliud quam parendi & patiendi datum eft mandatum. De privatis Hunninilis ſemper 
=o. And tho' 1 grant ſome Divines of our Church have allowed Reſiſtance in 
ne Caſes, where the People, by the Laws and Conſtitutions of their Country, 
Night lawfully have made ſuch A defence of their Liberties, yet have they denied 
nn all other Caſes, and particularly in our own'Government ; which is ſufficient 
ew, that whatever your Thoughts may be of it, yet that they thought it abſo- 
Kiely unlawful for the Subjects of this Realm to take up Arms againſt the King, or 
Jo ated by his Authority, upon any Account whatſoever ; and therefore F 
Wat needs tell you, that I look upon theſe Doctrines of Paſſive Obedience and 
Won-reſiſtance, as the diſtinguiſhing Characters of the Church of England from all 
her Churches. Ae RE SPY - Kg 
nE /Fho' I do not much value the Opinion of Diyities in matter of Politicks, 

ce moſt of them that I have met with have been very unhappy, when they have 


SE dertaken to meddle with that Trade; yet I doubt not but I can ſhew you, 
t ſome learned Men of our Church have not thought all Reſiſtance to be unlaw- 
= in caſe the main and fundamental Conftitutions of our Government ſhall happen 
be aſſaulted, or ourſelves, in reſpect of our Liberties and Eſtates, like to be re- 


reed to abſolute Vaſlalage and Slavery. ' And therefore, if your Divines will own 
WMecſiſtance, where, by the Conſtitutions of the Government, it is allowed to be 
ul, I think I can alſo prove, that it is not only lawfal,- but neceſſary, in ſome 

Waſcs in our own, for the Preſervation of the Original Conſtitution ;| and if this 
Would. prove ſo, I know not what your diſtinguiſhing Character of the Church of 
Wnelard will ſignify; unleſs you will make it neceſſary for particular Churches to 
ee other diſtinguiſhing Characters than the Scripture requires, or the Conſtitu- 
in of the Government will allow of ; and if ſo, I doubt the Church of England 
Fuld. get as little Credit by ſuch diſtinguiſhing Characters, as the Calviniſt 
aorches abroad do: by making abſolute Predeſtination one of the Terms of their 
rmmunions, the Scriptures. (without their rigid Interpretation) teaching no ſuch 
ccrine. But as for your Quotation out of Calvin, it amounts to nd more than 
at I have all along granted, That ſingle private Subjects ought never to take up 
5 or refit thoſe in Power, but when the good of the whole Commonwealth re- 
Wires it. And therefore he, in the ſame Book, places a Power of Reſiſtance in 
oordinate popular Magiſtrates, whereby you may ſee he grants the Thing law- 
but will not leave the Power of judging only in the common People, or 


Me 4 
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W reſpec of the Monarch, as much ſubje& as the People. 19 
M. I ſhall be glad to know what Pivines of our Church they are, who have 
ted Reſiſtance of the Subjects of this Kingdom to be in any Caſe lawful ; for 


and, I chin, have ſo well performed it, that I cannot tell whether it hath 
een more for their Glory or his Diſgrace. a 5 | 
* 5 N for what vou ſay againſt making Paſſive Obedience the diſtinguiſhing 
ander of our Church, I confeſs indeed, it is very bad for a Church to hold 
9 : 2 il Or indifferent diſtingu 

3 penient for a Church to have diſtinguiſhing Doctrines, provided they be good 


Y C 4 = ky _ with the Practice of the Primitive Chriſtians, when the Or- 
n in compariſon, that had there not been ſome Names of 

298 them, they would hardly have been reckoned a number. But it 
4 E e agrees 


pbile ; and ſo far I confeſs he is in the right, tho I grant thoſe Magiſtrates are, 
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agrees admirably well with the Principles of Popery, thus to avoid Diſtind 
which hath its Numbers to boaſt of, when nothing elſe is to be ſaidſ . 
But there is one Lord, one Faith, one Baptiſm; and St. Paul rep Obes th 
Corinthians, becauſe one cry d he was of Paul, and another of Apoll, a the 
Cephaz, and the fourth of Chriſt : And muſt not then thoſe that held one 7 
one Faith, one Baptiſm, neceſſarily diſtinguiſh themſelves from all that key 
more than one? And if ſome would ſay! they were of Paul, and fome of z, 
and ſome of Cephas, might not others diſtinguiſh themſelves from them, by g,,, 
they were of Chriſt? _ W eee ee % 
But by this Doctrine, you pretend, we diſtinguiſh ourſelves from all q 
Churches in the World, and ſo from the Catholick Church ; and therefore yy 
cannot comprehend, why any one ſhould value a Doctrine fo much on that {cg 
but you may, comprehend, if you pleaſe; that it was never pretended that th, 
Doctrine is taught no where but in our Church; and, as I hope, I have promt 
that it was taught in the Primitive Church, and is taught in other Proteſyy 
Churches at this Day: But this is evident, by fatal Experience, that Pg, Wl 
Obedience is the diſtinguiſhing Character of the Church of England by Iar 
eſtabliſhed ; whereby it is diſtinguiſhed from the ſeparate Congregations amongus, 
both of Fanaticks and Papiſts ; and to juſtify this Diſtinction, we have the 
Teſtimony of ſeveral of our Princes ſince the Reformation, and of the Laws tin 
ſelves too, that are ſtill in force; which abundantly. ſhew how dangerous te il 
Principles of other Perſuaſions are to the State, as well as to the Church: lat 
other Churches have not ſo well preſerved this Doctrine in its Purity, 28 05 
hath done, as we would not provoke. them to a Compariſon, ſo we have v0 R 
to be aſhamed of it. But that many among them have taught this Darin, 
Trait? du might be proved from the Writings of many of the moſt learned and pious f 
Peuvoir alſe-Divines; and particularly from a Book of a French Proteſtant lately written, 1/1 
Iu des Souv'® in the midſt of Perſecutions writes in defence of Paſſive Obedience, wheitea AN 
rains, &c. a | | ear? AY „ 
C lens, the ſame time ſuffered what we feared, tl. 2 1.39 
1685. F. Tho, I confeſs; at a time when it was made criminal for any Man public if 
ly to maintain, that it was lawful to reſiſt, in caſe the King ſhould go aboutto i-: 
troduce Popery and arbitrary Government among us by Force; and that ch 
ever went about to aſſert the Lawfulneſs of ſuch Reſiſtance, was ſure to nett (i RE 
not with Puniſhment) at leaſt with loſs of Preferment, and Diſgrace; when tt RF 
Doctrine of Paſſive Obedience ran ſo high both in the Preſs. and Pulpits; it W 
no wonder if any of our Church, who. conſulted their own Safety, durſt tend 
violent a Current; and yet even in theſe Times, the learned Dr. Fulconer, ini 
Treatiſe of Chriſtian Loyalty, chap. 5. F. 2. doth, tho' cautioufly, allow Reſiſat W 
in ſuch great Caſes, as of a Prince's alienating his Kingdom, or of deſtroyiyll 
People in an hoſtile manner, to be lawful,” if ever it ſnould happen: But out d 
needleſs fear, leſt this Doctrine of Reſiſtance may be made de of as a Pœ̊˙. 
for Rebellion, will allow it can ſcarce ſeem poſſible ever to happen in a A 
Compos mentis, towards his whole Dominions. But I think I have Already prof 
the poſſibility of it, and why they may not do the ſame in an abſolute Eupit 
| where the Prince would make them Slaves and Beggars, by invading the L. 
berties and Properties, I can ſee no Reaſon, but think I have. given ven $00 
ones for it. 'F £245 COD oe TOO eto TT 25 
Hut as for the other Perſon you mention, who did openly in Print oppoſe ti 
Doctrine of Reſiſtance, whether he, or his Opponent, had the better in chis Dif 1 
pute, Ileave to the indifferent Readers, who, I believe, will acknowledge tat 
the Author of that Treatiſe did not ſo much forfeit his Reputation, by affen Wn 
a Right of Defence, where the Religion and Liberty are eſtabliſhed by Lav, ar 
became a part of the Civil Conſtitution, as his Opponent did by introducs® 
arbitrary imperial Power in this Nation, unknown to. our Laws, whereby a 
mercenary Red coats, either of this, or a Foreign Nation, ſhould have, b. ; 
King's Commiſſion, an irreſiſtible Power over the Lives, Liberties and 15 
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all Proteſtants. But ſince he went about to make us all Slaves by his Imp- | ha 
Law, Ido not at all envy him ſo generous a Performance; and yet for al wa (i 
] had much rather have that Man's Reputation, whom he oppoſed, i WI 
with all his Suffering, than this Gentleman's, tho' attended with all his La {ot 


ning and Preferments. But 


; 
/ 


Diatoghe the Fourth. 
dd ac for what you ſay in Vindication of the Doctrine of Paſfive Obedience and 
9 m al Caſes whatſoever, it ſignifies little, fince it 15 grounded up- 
on a wrong Suppoſition; for you ſtill take that for granted which is the Queſtion 
yet to be proved, that becauſe the Primitive Chriſtians were againſt Refiſtance, 
| 1 caſe of Perſecution, therefore this muſt needs extend to whole Nations and 
ICommonwealths, in all States and Conditions whatſoever >. which, whether you 
have well proved or not, J leave it to your own Conſcience to judge 3 for my own 


Fo that if theſe Doctrines, as you have put them, are neither good in themſelves, 
1 to be u TOS practiſed in all Caſes, I doubt God may juſtly ask 
thoſe who either practiſe or impoſe them on others, Nuo hath required theſe things at 
Won Hmuids ?: And as for thoſe Divines of foreign Churehes, who, you lay, have 


5 nanner they have defended them, ſo do J not much value their Opinion, ſince 
ere are many more altogether as Learned and Pious as they, who have held the 
Wontrary. Nor are all Divines who maintain Paſſive Obedience and Non-reſiſtance 
Wc f your ſide, who write (which I alſo allow) that for particular private Subjects 
Jo reſiſt Princes in revenge of private Injuries, and rebel againſt the Supreme 
ao vers for not being of their own Religion; or to take upon them to call Princes 
an Account, or paſs Judgment upon them, or puniſh them for their Actions, 
ry altogether wicked and unlawful : Yer doth it not therefore follow that they 
nee maintain'd all Reſiſtance to be unlawful, in any Caſe whatſoever ; -tho* per- 
aps, if you were to make ufc of their Authority, you would produce them of 
_—_ TG; 7:77 te CT IR 
Io conclude, I own myſelf for Nomreſiſtance, in that limited ſenſe I have now 
iven, as far as it extends to particular private Men; yet that this Rule doth 
Wot extend to the whole Civil Society or People; and therefore, altho" in my own 
private Capacity, I ought to ſubmit to, and ſuffer the greateſt. Injuſtice, rather 
than reſiſt and diſturb Government; yet when the main Foundations thereof are 
Þnce begun to be pulled up, as I am an Eng/i/h-man, I think Tam more obliged, 
dy all Ties both Sacred and Civil, to defend and maintain the Government or 
(Conſtitution, of which I am a Member, than I am to obey the King's perſonal 
W=zTommands; and that being the primary Obligation, ought to be diſcharged in the 
rſt place. + 2 . 
1 1 I ſhall no longer compare, whether the Divines that write for, or thoſe that 
write againſt Reſiſtance, are the wiſer or more learned, ſince you yourſelf, it 
tems, at laſt, are feign to own a limited Non-reſiſtance, which.you will have ex- 
tend to private Perſons, but not to the whole Civil Society or People: But I think 
may venture ſtill to maintain, that the Supreme Power, where ever it is placed, 
Wnuaſt be Irreſiſtible ; and that a whole Civil Society or People, who are not in- 
Neſted with part of the Sovereignty, can have no more Right to reſiſt than ſingle 
WPcrions : For to ſay that whole Societies have a Power to reſiſt, and that parti- 
aeular private Perſons, as Members thereof, have it alſo, is ſuch: a diminution of 
Woupreme Power, as can never be conſiſtent with it ; for all Inferiors, whether 
Wprivate Perſons or whole Societies, can have no Power but what is derived from 
the Supreme; and therefore, if they have a Right to reſiſt, even that mult be de- 
rived from the Supreme Power, and fo that Power muſt deſtroy itſelf. | 
But as for what you alledge in your Juſtification, that Reſiſtance may be law- 
ul, to avoid Subverſion of the Government: To this I may reply, that if Subjects 
be no longer in ſubjection to the Supreme Powers, the Government is hereby de- 
SS {iroycd ; for what more manifeſt Subverſion can there be than this, That Subjects 
ae now uo longer in Subjettion, nor Governors can be no longer able to govern ? So that 
this Argument tends only to prove, that Subjects may ſubvert the Government 
cone way, rather than ſuffer the Sovereign Power to do it another. So that upon 
che whole Matter, if the Government muſt be ſubverted, you would have no 
Body have the doing of it but yourſelves. | 5 | 
E However falſe your Premiſes are, and however weak the Proofs that you 
| have brought for them, yet I ſee you are reſolv'd to ſtick cloſe to your Concluſion, 
| (7. e.) that all Supreme Powers are abſolutely irreſiſtible. In which Diſpute, 
_ thc you or I have been in the wrong, I dare appeal to any indifferent Judge; 
bor 1 think I have ſufficiently made out, that Reſiſtance by the whole People, or 
4 $03 - major 
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Icannot ſay you have convinced me with what you have ſaid on this Subject: 


tit for theſe Doctrines as well as ours; as I know not who they are, nor in what 
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acts by a Power precedent to it, viz. the natura 


give me another Meeting, I doubt not but to ſhew you, that by the Of- 


ring theſe Times of Anarchy and Confuſion ; but yet I hope one Day to ſer 


Slavery, but alſo with thoſe that would bring it in upon us; yet howerer, | 
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major part of it, againft a general and intolerable Tyranny, is no dimintich 
Supreme Civil Power, nor inconſiſtent with 1t - Nor is your Reaſon for yours 
nion any truer than the reſt, that private /Penſons, - whether, taken ſingle. 


_— 1 


in a whole Civil Society, can have no Fower but what is derixed from die g, 
pteme, which is by no means ſo; for every 8 Man of the Society ci 
- Power of Self; pteſerratim q 

Defence, which no Man ever abſolutely gave up, neither for himſelf nqt his Gy 
dren; when he became a Member of that Commonwealth, tho he was obligg 
for the Peace of the Goyetnment or Civil Society, to ſuſpend that Right in ,, M 
der to a greater Good, which once failing, upon the Diſſolution of the Go 
ment, every Man's original Right takes place mee. 112.01 1,2 Wi 
As for what you ſay againſt my Notion, that Reſiſtance is lawful, yy 
it may prevent the Subverſion of the Government, your Reply to this 1s h ( 
equiyocal, and conſiſts in that falſe or wrong Notion you have of the nau {RG 
our Engliſh Government, which you ſuppoſe only conſiſts in the Preſervation y 5 
the King's Perſonal Power, without any reſpect to the Laws or fundameny 
Conſtitutions of the Kingdom; and that as long as the People are in Subjetigy 
whether to legal Government or illegal Force, & is all one, the Government i 
ſill preſerved; which is a great miſtake.: For the King receiving his Power fy 
the Law, and having no Authority but what that giyes him, when he overthm 
the fundamental Conſtitutions of the Kingdom, he doth himſelf deſtroy the C 
vernment. And therefore, when in that Caſe the People do reſiſt, it is eithery 
maintain it, or elſe to reſtore it to the State that in was in before; ſo tha i 
- the People, in this Caſe, who have ſubverted it, but the King lin 
M. It now grows late, and it is high time to give over; but if you pleaſe t 
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ginal Conſtitution of this Government, the King not only hath the ok dr. 
preme Power, but that by ſeveral Acts of Parliament all Reſiſtance of the 
King, or thoſe commiſſioned by him, is abſolutely againſt the Laws and fin- 
damental Conſtitutions of this Kingdom; and that they are all, by our 
Laws, Rebels, that dare preſume to make any ſuch unlawful Reſiſtance: And 
I defire that you would give me a patient hearing in this Matter, becauſe 1 RE 
have fo great a kindneſs for you, that I would not have you lie under f. 
dangerous an Error, which may happen to prove fatal to your Happineſ, 
not only in the World to come, but alſo to the Safety of yourſelf and Fr 
mily in this Life, if you ſhould offer to put in practice what you have ber 
maintained. 5 9 | 

F. Sir, I give you many thanks for your kind Intentions towards me, ſince Id 
believe it proceeds from that real Friendſhip you have for me; tho as for tit 
former of thoſe Judgments you mention, I hope I ſhall have no reaſon to be aka, 
of it, for any thing I can yet ſee from thoſe Arguments you have hitherto urged : t 
as for what may happen to me in this Life, I hope I have as little reaſon to t 
it, ſince I believe this great Revolution will not only juſtify, but for tie 
future defend thoſe Arms that have been taken up for the reſtoring the true 
antient Government of the Kingdom. ; 

M. I conteſs, Sir, that you have now too much the advantage of me, do: 
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this unhappy Nation again recovered from this ſad Apoſtacy, into which,! 
confeſs, too many have lapſed; and then I doubt not but theſe Primitive 

Loyal Doctrines of Paſſive Obedience and Non-reſiſtance will be again reſtoredto 
their former Integrity and Vigour. | 


F. Well, Sir, all I can ſay to you is, that 1 ſee you are not only in lore vit 


think I may give you this good Advice, that if you are not pleaſed with what 
hath been already done, ſince you have. had no hand in the doing of it, you 
would be contented quietly to fit ſtill and enjoy thoſe Benefits that may ther®) 
accrue to the whole Church and Nation; fince I thereby expect a firmer Sertle* 
ment of the Proteſtant Religion, as alſo of our Civil Liberties, than we ever Jet 
enjoyed. | RS 2 EE 
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M. I thank you for your Advice, and you know, as my Humor isnottobe trouble« 


ſome or clamorous againſt that whi wer to help; ſo on the | 
Per ide, 1 with his Majeſty 
pon ſuch Terms the Church and Security of the 
te. But pray tell me when you here again, that 
re may fully reſol eee Soo Soo EL ig 5 
E To Morrow I ſhall be engaged, but the Day after being one of the Chriſtmas 
oly-days, I ſhall not fail to wait on you at the ſame Hour, and am very well 
pleaſed to wait on you here, ſinee I foreſce a great part of our next Converſation 
vill depend upon Authorities out of Hobks, with which your Stady is very well 
Furniſhed, and my own are not in To- rr. 
MI ſhall expect your coming with impatience, and in the mean time I am 
our humble Servant. $i DRY © 
F. Sir, I am yours. 
\ 7 F 5 4 * 
WILLY | 3 Laney, 15 
| | 
| 
| 
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DIALOGUE V. 


Whether the King be the ſole Supreme Leg 
lative Power of the Kingdom ; and wheth| 
our Great Councils, or Parhaments, ul 
Fundamental Part of the Government, n| 

elſe proceeded from the Favour and Con 
ſions of former Kings. », | 


M. YS,8;8;8;8 G4 O U are welcome, Sir; I: pray ſit down by the Fire. Li 
= 2] thinking before you came in, of the beſt Method of mar nary 
© ging this important Queſtion, whether by the Laws and BR 
555 5 ſtitutions of this Kingdom, it can in any Caſe wart 
95 be lawful to reſiſt the King, or thoſe that act by vertu 
See his Commiſſions. I ſhall therefore proceed in the = 


LOOMS place, to the Proof of the ſecond Propoſition, in te“ 
giument J at firſt propoſed ; or, to ſpeak logically, ti nl 

nor in the Syllogiſm, viz. That the King of England is the ſole Supreme, a * 
vereign Power in this Kingdom, and therefore is irreſiſtable, and that not d 
as to his own Perſon, but alſo with reſpe& to all ſuch who act by his Owl 
or Commiſſions, though the things commanded be in themſelves illegal. 
F. I do not diſlike your Method, though if you could never ſo plainly ni 


out to me the Truth of this Minor Propoſition, yet it will come too late 

prove, that all Reſiſtance of Supreme Powers is unlawful in all Caſes whate i 
bit ſince I think you have failed in the Proof of that your firſt Propoſition. If 
* ſince I do not deny the Truth of this ſecond Propoſition in ſome Senſe, I p & 

| as ſhort as you can in the Proof of it. 5 7 f 

7 M. I ſhall obſerve your Deſire ; and ſhall briefly recite ſome Authoritie 4 

7 wWoeell antient as modern, as alſo Acts of Parliament, which declare an abo ne 
i J. E. A. G. and Imperial Power to be ſolely in the King. To begin with the Saxon Times: hn 
A c. 17 7. 122. Firſt, as to the Title of King or Emperor uſed promiſcuouſly ; our King £4" nn 
; 7 " & dein. frequently in his Charters calls himſelf, Albion & Anglorum Bafileus, and 1s 8 
+ Greciaus eſteemed the Word Bacneòg to be of full as eminent a Signification® * 
1 Cad. Vieorn, Emperor: And King Edward the Confeſſor, in a Charter to the Abbey of '* 
Y S Monaſt. burg, ſtiles himſelf Rex Anglorum, and his Government a Monarchy : And 


Ang. part. 2. Ethelred, in his Charter to Canterbury, ſtiles himſelf Angligenum, Orcadarum, un E 
E 1 Gyrojacentium Monarchia, & Anglorum Induperator. So that you hereby ma 2 2 
that the Kings of England, long before the Conqueſt, look'd upon chemſeh 4 

| | Empc 


, . 
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Emperors, or abſolute Civil Sovereigns. So likewiſe after . 15 find 
Rufen dates his Charter to che Monaſtery of See Hen Fr 6 

: And though the Title of Emperor hath been diſuſed, yet we mal e 

Bubſtance of it fufficiently challenged in that Letter of V. Rufis to Archbiſhop 1 
Hiſelm, telling him, That he bad al the Liberties in hit Kingdom, which the Emperor Vid. Mat. Pa- 


» Vonoeld in the Empire: And the like was challenged by Henry the Firſt in all * 4 152 
js Diſpures Leith the Pope concerning the Inveſtiture of Biſhops and Abbots: 


J ind in all the Statutes of Premunire made by Edward the Third, the R ing's S0- 
AY pereignty independent from the See of Rome, is expreſly aſſerted: And the 


acute of che reth of Richard the Second declares ; Thar the Crown of Eng- 
d 5420 ever been ſo free, that it is under no earthly Subjeftion ; but immediately Jub- 
2 to God in all things, touching the Regality of the Crown, and to no other,” And the | 
atutes of the 24th and 25th of Henry the Eighth ſet forth, That this Realm 
England 2 an Empire governed by one Supreme tau and King, and the Crown or 
Wal Authority is alſo thereby declared Imperial; and tlie Kings of England are theres 
tiled Kings or Emperors of this Realm. So that think, no Man needs to doubt 
ere the Supreme or Sovereign Power of this Kingdom reſides. 
El will not deny any of thoſe Authorities you have now made uſe of: Yet 
Wires alone are no Proofs of Power; for it is very well known, that the German Em- 
Weror, notwithſtanding that great Title, is not therefore unaccountable or irreſiſtable; 
eee the College of the Princes Electors may depoſe him for Male-adminiſtration, 
for violating any of the fundamental Conſtitutions of the Empire. And Mr. Sel- 
: hath very well obſerved, in his Titles of Honour, that this Supremacy, or Free- 
om from all Subjection, is not only challenged by our Exgliſß Sovercigns ; but 
o by the Kings of Denmark, Sweden, and Poland. The bim of which yet was 
far from being an abſolute Monatch, that before the Reign of this King's Fa- 
er he might have been depoſed for- Tyranny, or Miſgovernment, by the Eftates 
be Kingdom, as the King of Poland may at this day. And therefore theſe Titles 
y indeed prove a Freedom from all foreign Juriſdiction; büt do not prove 
What the King is endued with an abſolute Sovereign Power within the Kingdom, 


vou may {ce in theſe Examples I have now given . 

.. If you are not ſatisfied with theſe Proofs, I doubt not but to give you other 
" & 3 horities, both out of 'antient and modern Lawyers, as alſo'Acs of Parliament, 
och ſufficiently declare where the Supreme or Sovereign Power reſides. In the 


et place, I ſuppoſe you will not deny; but that it hath been thePrerogative of the 
Wings of E:g/2rd, time out of Mind, to coin Money, diſpoſe of all Offices, and create 
gw Dignities; as he ſhould think fit; as alſo to make War and Peace, to make Laws; 
A in ſhort, ro do all things whatſoever that are eſſential to a Monarch. And that he 
one is the {ole ſovereign Power in this Kingdom, excluſive of all others, our an- 


| — 9 — Item nec multo fortius * i. e. His 
51. ſubjectis, & inferiores fares > ower of 
IN 1 Ted: | Eg 
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ee Man Superior or -Maſter-within the Kingdom, beſides 
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Nor can I conceive how this could b 


is could be done, without ſome kind of Force or Con- 
he refuſe to receive this Bridle they would lay upon him. e 


ſtraint, if 


MI 
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M. I do not deſire at this time to enter upon this Queſtion, concerning that 


— l 


we Eng to, of curbing, and refifl 
＋ 


Power, which I know ſome Parliaments hai 
the King by force, if they ſuppoſed he invaded the fundamental Rights and Liber 
ties (as they call them) of the Nation; and that for two Reaſons: Firſt, be. 
cauſe it is not pertinent to our preſent purpoſe, of proving that the King is ng; 
the ſole Supreme Power: As alſo becauſe you very well know, that both Hoſes 
did, in 13 Car. 2. by an Act of Parliament concerning the Militia, ſolemnly e. 
nounce all coercive Power over the King, or any Right in either, or both of the Tu 
Houſes, of making Offenſive or Defenſive War againſt him. But if you hawe 2 
mind hereafter to diſcourſe further on this Subject, I doubt not but to prove toy 
from divers other Paſſages out of Braclon, and that old Treatiſe called Flea, that 
it was no Political Superiority in the Curia Baronum, but only a directive Power, or 
moral Superiority, which they had of advertizing the King of any arbitrary Pro- 
ceeding or Injuſtice he ſhould happen to do; and by Complaint, :Admonitiq, 


and Entreating, to impoſe upon him to amend the ſame, according to his Oath; 


but not by Coaction or Conſtraint. And in this ſenſe they may be ſaid (in ams 
ral way) to put the Bridle of the Law upon him, which-may be called C:vil » WE 
fiftance ; but as for Military Refſtance againſt an unjuſt King, it is as inconſiſtent 
with our Engliſb Government, as with any other Monarchy in the World. 

But you very much miſtake, if you ſuppoſe that the King of England is not d- 


preme, becauſe he is limited by. Laus; which really is no Objection, becauſe 


Ibid. p. 29. 


Sovereign, without any Diminution to his Sovereignty, may be limited inthe 
Exerciſe of his Sovereign Power, either by his own Acts or Condeſcenſions c 
elſe by thoſe of his Predeceſſors, under whom he claims. This is ſo certain, that 
there is no Supreme Power in Heaven or in Earth, which is not limited and co 
fined in the Exerciſe thereof. Thus the Omnipotent Power of God: himſelf is ME 
limited by his own Wiſdom, Goodneſs and Juſtice, which are himſelf, So like. WE 
wiſe the Powers of all Abſolute Unlimited Monarchs are only ſo comparatively, 
with reſpe& to poſitive Laws; but as for the Laws of God and Nature, which 
bind their Conſciences as firmly as any Civil Laws, they are bound to obſerve them, 


and exereiſe their Sovereign Power within thoſe Limits which they ſet and preſcribe, 


For whether they have their Supreme Power from God, as we ſay, or from the 
People, as you alledge, it is all one as to this matter; for they can have no Right, 
neither from God nor the People, to make unjuſt and tyrannical Laws. And;thi 
Political Limitation of their Power, in the Exerciſe of it, doth no more deſitsj 
the Eſſence thereof, than its flowing in Pipes or Channels deſtroys the Eſſence d 
a Spring ; ſince it is ſtill the ſame, whether it runs confined through Pipes, 0 
flows free and unconfined through the open Field. The Application is obvious: 

But as for the precedent Words in this Place of Bracton, which ſeem to int 


mate, that the King owes his Authority to Law ; he there only means the King 


had none at all. Tho' I grant, that what you have ſaid concerning the Lim 


in oppoſition 8 contradi&ion to a Tyrant, who makes his Will his Law, accord 
ing to that of Chancellor Forteſcue. Rex eft ubi bene regit, Brannus, dum populum ſi 
creditum violenta opprimit dominatione ; quod hoc ſanxit Lex humana, quod Leges ligun 
ſuum latorem. Where you may obſerve, that this Author makes 3 govern 
ing well, z. e. according to Law, a Mark of Diſtinction from a Tyrant, who o 
preſſes his Subjects by a violent Domineering over them. And though he heit 
ſuppoſes the King to be obliged by the Laws, yet that this Obligation is oplj 
Moral, appears by what immediately follows, when he ſays, the Laws do chi 
their Legiſlator. Now if the King be the ſole Legiſlator (as he here ſeems to inti 
mate) he mult alſo be the ſole Supreme Power; and if ſo, cannot be accountabl 
to, or under the Coercion of any Superior Power; for then he would not be Sr 
preme, as you your ſelf have granted long ſince. - ee eee 

F. Since you are not willing to enter upon that antient Power, which you ca- 
not deny but the Great Council formerly had, of putting a Bridle upon the Any 
and reſtraining his Actions, in caſe he invaded the Rights or Liberties of the eo 
ple; I ſhall not inſiſt farther upon it now, for the Reaſons you have given; only 1 
muſt make bold to tell you thus much, that if they have not a Power of defending 
their juſt Rights, if forcibly invaded by the, King, it would be all one as if the 


* 


tion of the Exerciſe of Sovereign Power, that it doth not derogate from the Ablo- 
luteneſs of the Power itſelf, is very true in all ſuch Limitations which proceed me 


\ 
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intrinſick Nature and Perfection of the Being in which it reſides; as in your 
2 er Gols infinite Power, being limited by his other Attributes. 80 
likewiſe all humane Power (I own) are limited by the Revealed Laws of God, 
or thoſe of Nature: But as to poſitive Laws you yourſelf aſſert, that abſolute 
W Monarchs are only obliged by them as long as they pleaſe ; and conſequently, 
chat they may alter them, or derogate from them, as oft as they think good; 
45 the Roman Emperors could revoke any Privileges or Immunities they had 
= formerly granted to particular Perſons, Cities, nay to Tributary Kings, or Com- 
monwealths; and all this very juſtly; becauſe as all ſuch Grants were made only 
bor the publick Good of the Empire, ſo they being the ſole Judges thereof, when 
ever they found ſuch Conceſſions to prove JONES to it, they might juſtly 
W :iter or revoke them. Now if the Power of our Kings be as abſolutely Sove- 


= anon to the Peop le; and not from any Power ab extra; ſuch Grants 
a 8383 eres ſo. ſolemnly paſt into Laws in the Parliament, 
or Aſſembly of the States; are ſtill no more than poſitive Laws: And then if 
the King is the ſole Sovereign Power (unlimited by any thing ab extra) how 

ne can fo tie up his own Hands, as that he may not break or reſcind all thoſe Con- 
= cefions he had made; and thoſe Limitations: which he had put upon himſelf, 
tit he think or declare it is for the better benefit of the Commonwealth ſo. to do; 
I cannot comprehend, if he be, by the Original Conſtitution, the ſole Law- 
maker and Judge of what is for the publick Good: Much leſs can I underſtand 
how he can oblige his Succeſſors (who muſt fill be ſuppoſed as abſolute Mo- 
narchs as himſelf) to obſerve. them. And therefore if all our Civil Rights and 
f bberties, were no other than what you would have them (the free Condeſcenſions 
or S Limitations of Sovereign Power) I deſire you would ſhew me what Secu- 
W rity we can have for the Enjoyments of them longer than the King pleaſes : 


perties of the Subjects (both which you ſuppoſe were derived from him) to be 


BW lawfully. diſannul or revoke them: And in what Caſe we then ſhould be (conſi- 
= dering how things had like to have gone lately) I leave any indifferent Man to 
ſage; 2 <-> ne % Rt Þ | 

f Nor is your Interpretation of Bracton s Words, Lex facit Regem, &t. any more 
= than an abſolute wreſting of them from their true Meaning, which is not- (as 
Fou would have it) to diſtinguiſh a King that governs by Law, from a Tyrant 
= that makes his Will his Law : For every abſolute Monarch that doth ſo is not 
2 Tyrant, provided he direct his Actions according to the Laws of God and Na- 
ture, as you yourſelf aſſert; and a Prince may as well govern thus as the great 
Turk, Czar of Muſcovy, and all the Eaſtern Monarchs do at this Day, who are 
not counted Tyrants in ſo doing: But certainly you will ſay, that he would 
make a very ſcurvy Engljþ King, who would obſerve no other Rule. Nor do 
you leſs wreſt Forreſcue's Words, when you render them, Rex eft ubi bene regit, Y- 
ranmu, Cc. Suppoſing the meaning of it to be, that this Author makes a King's 
governing (that is, ſay you) according ro Law, the only thing to diſtinguiſh him 
= from a Tyrant, Cc. Whereas he ſays no ſuch matter; but only Rex eſt, ubi bene 
egit, which he may do without any ſet Laws, as well as with them; as the 
firſt Kings you ſuppole did before they were limited by Laws. 
But as for Firreſcue's ſuppoſing the King to be the ſole Legiſlator, that Word ſole 
is of your own addition; for if he had ſaid ſo, he would have contradicted him- 
ſelf, as I ſhall ſhew you preſently, Ir is true, the King hatha great ſhare in the 
Legiſlative ; yet hath he two other Bodies to join with him by a concurrent or 
co-operative Power in it; and I think I have all the antient Lawyers of England on 


the Reign of Henry the Second : He gives us, in his Prologue to his Treatiſe of 
the Laws of England, this Teſtimony : Leges namque Anglicanas, licet nen ſcriptas, 
Leges appellari non videtur abſurdum (cum hoc ipſum Lex fit, quod Principi placet, & Le- 


confilio, & Printipis accedente authoritate conſtat eſſe | Kew! 

ans WER promulgatas.. So likewiſe Bracton 

4 his very firſt Chapter, ſpeaks much to the ſame purpoſe: Cum Legis vigorem * 

eat, quicquid de confilio & de conſenſu hs x @' Reipublice communi ſponſione, au- 
F thoritate 


For it ſeems plain to me, that whenever he ſhall fancy the Liberties and Pro- 


injurious to, or inconſiſtent with his Prerogative, or Sovereign Power, he may 


my ſide. To begin therefore with Ranulph de Glanville, vho was Chief Juſticiary in 
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reign as that of the Roman Emperors ; and only limited by their own free Grants 


21s Haber vigorem) eas ſcilicet, uac, ſuper dubits in confilio definiendis, Procerum quidem 
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7.F. 10. they were made by their Conſent; as neceſſary-thereunta... Nay; ſometimes * 


E 151. 


Conſent of the Great Council; which quite deſtrois: that Notion, tliat r 


Chapter, and therefore needs nat to be repeated: : Sa likewiſe in tlie 1 Nh CA, N | 


| Judged by them. So that it is, I think, evident, that 


then no other than the King's Greater Council, fince he called what Great Me 


[ 


BiBLioThiecayPRonty ca. 


thoritate Principis pracedente, juſte fuerit definditum & apfprilatum. Mund alf in 6 

third Book, Chap. 2. when he ſpeaks of the antient manner of making Las 
England, he ſays: Que quidem fuerint approbate(conſenſy Utenrium, C. ſaur memo bs 
gum confir matæ, non poſſunt mutari nec deſtrui fine commun conſeizſu Utentiitn,: & c 
eorum, quorum confilio & conſenſu fuerint proimulgate. Where yon may: ſee theſe it 
tient Authors plainly declare, that nothing hath the force of aLawinthis v4 
dom, but what is approved of and conſentedto by all Orders of Men, either jy 
themſelves or their Repreſentatives: Anq; which is very remarkable, Bray, - 
ſappoſes the King's Authority, or Royal Sanctiam of ae Law, may precede n 


— 


4 


King's giving his laſt Aſſent, which gives it the Bſſente and Vigohr ofa; LM. 
And with theſe more antient Sages of the Law Furigſtue alſo agrees in his 9 
Chapter De Laudibus Legum Anglia, where he ſays: N Angi papultangatierngt;un 
mera poteſtate regia, ſed. politica populus etenim its legibys gubtnatur quas ipfe; fort; hs, 
What follows is word for word the ſame with what Bracton had before in hig 


ſpeaking of the Abſalute Legiſlative Power of Rings in ſome other Kingdoms hy 

thus proceeds: Sed non fic Anglia ſtutura oriri: nfſunt, duni nedum Principis volmmz 

fed & totius regni afſeuſu ipſa conduntur, quo Populi læſuram nequiunty wel unn em 

commodum procurare. But if they after prove inconvenient; he immediately adh 
Concito reformari ipſa poſſunt, ſed non fine Communitatis Procerum regim illius aſe 
quali ipſa primitus emanarunt. To which I may. atfo.add an Authority{outiol:tha 
Learned Author S. Cerman, in his Dialogue ealled the len and Student; wiite 
in Latin, in the foth Chapter, entituled, De ſextu fundanievto Legis Anglia. Ile 
Student thus ſpeaks: Sextum ſundamentum Legis Angliæ ſtatin diuerſis dtututis per N 
minum Regem, & Progenitores ſuos, & per Dominos Spirituales & Teinparales, C 5g, 
Communitatem totius regni in Parliamentis, editis 5 uli Lex tutionis, Lex divina; Oh Wi 
ſuetudines, Maxima froe alia fundamenta Legis Angliæ prius ſuſsicere minim widen, Wl 
Where you {gg the Legiflative Power is here attributed to the Lords and Common Wi 
jointly with the King. And therefore my Lord Coke, in his Notes, upon the Sta 
tute of Meſtminſter, I. calls it a Compleat Parliament, as cunſiſt ing ot all the Eſtats 
neceſſary thereunto : Fr, ſays he, a Parliament making ur enacling Laut conſiſts i 
the King, the Lords Spiritual and Temporal, and Commons; and it is no Aft of Parli 
ment, unleſs it be made by the King, Lords and Common. r 2: a6. 


M. I ſhall not much concern my ſelf with what your Common Lawyers, eithd 
antient or modern, have writ upon this matter; much leſs what Sir Edward Colt, 
known Enemy to the King's Prerogative, doth, maintain: Since I have as god 
or a better Authority than he, viz. that of the 1J2ar-Book: of 22 Ed. 3. wherein iti 
expreſly declared by divers Earls and Barons, and by all. the Juſtices, in the Cale 
of one Headlow and his Wife, who had a Suit with the King, That the: King ma 
the Laws by the Aſſent of the Lords and Commons, and not the Lords and Commons.; and 
that he could have no Peer in his own Land, and that the King ought not to 

| th Laws are primarily au 
properly made by the King, and that the two Houſes may have à co-operatil 
but no co-ordinate Power with him. And though at this Day I grant, that Ci 
tom hath made the Aſſent of the Lords and Commons neceſlary to the paſſing 
all Laws, yet it is ſtill the King's Word, or le Roy le veule, that makes them 10; 
And I much doubt, whether even this were part of the antient Conſtitution d 
this Kingdom or nor, or proceeded at firſt from the gracious Fayour and Pernii 
{ion of former Kings, as I could ſhew by a Series of Councils in the Saxon Times 
if it were not too tedious to mention them particularly; therefore I hall only 
le& ſome of the moſt remarkable. Wr ̃⅛ -. 

For though I confeſs, the Engli/b Saxon Kings performed all great and conſide 
rable things by the Counſel and Advice of their Biſnops and Noblemen,' compte 
hended under the general Names of Hites; yet you will ud by the Titles of al 
moſt all the Councils in Selman, Lambard,; &t. that theſe Kings alone made the! 
Laws, though by the Advice and Counſel of their Pittena Gemote; which wi 


and Biſhops he pleaſed to it, and omitted the reſt: And it is never mentioned, tat 


find that ſome of the antient d Kings made: Laws without the Aſſent ow 
. | [ 


| 
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Great Council. Thus Of, King of the Mercians, being at Rome, out of his Royal Vid. Mat, Fe 
Munificence, gave to the Support of the People of his Ringdom, that ſhould come [1 5. 751. 
| rhither, a Penny.to be paid, Yearly for ever out of every Family, whoſe Goods in 

the Fields exceeded the Value of Thirty Pence. And this he made a perpetual 

Conſtitution throughout all his Dominions, excepting the Lands conferred upon 

the Monaſtery of K. Albans. This Impoſition and Law continued a long while Ea 
in force, though we find it not Tulane of any Great Councils in the Time of his Lets pennen 5 
 Succcors; only in the Laws of King Edgar and Ring Edward it is enjoined to 
be paid as the King's Auns; which implies it was the King's Gift, and ſolely his, 
W without the Conſent of a Great Counci. 


But to give you a more particular Proof of the Supreme and Abſolute Power of F. E. . ©. 


our Saxon Kings, as well during the Heprarchy as afterwards, in making and eſtab- P. 199 & 


liſhing Laws ; I ſhall begin with the firſt we have extant, which are thoſe of Do, 
King 


55 of the Wiſt- Sarong, who began his Reign An. 712. In the Preface to his 
Laws we find it thus expreſs'd, which 1 ſhall render out of the Saxons Copy, pub- Vid. Lam- 
= lihed by Mr. Lambard: I Ina, by or with God's. Gift, King of the Welt-Saxons, with bard. Archai- 
de Advice or Council of Cenred my Father, and Heddes my Biſhop, and Ercenwold Cas af = 
= y Bj/bop, and with my Aldermen, and eldeſt Wites, or Wiſe Men of my Kingdom, do |, L p. l. f 
command, &c. Then in the firſt Chapter the King ſpeaks in the firſt Perſon Plural: 
mm bd or command, that all our People ſhall after hold faſt or obſerve theſe Laws and 
Doom. From this Preface you may obſerve, 1. That Kings are the Gift of God, 
sand that God's Gift ſignified the ſame with Dei Gratia ; they are not the Creature 

W of the People. 2. That Princes, for the better Government of their People, in 
WS the ſettling of Laws in Church and State, did then Conſult, Deliberate, and Ad- 
viſe with their Biſhops, Noblemen, and eminently Wiſe Men of their Kingdoms, 
Ss whom for their Wiſdom they honour'd with publick Employments in their Domi- 
nions. 3. That after ſuch Conſultation, Deliberation, and Advice, the Sovereign 
— — d ð v ͤĩ +: 
The next Inſtance I ſhall make uſe of, is out of the ſame Author, in the Laws 7:4, 21. 


of King Alfred, where, in the Congluſion of his Laws about Religioz and prefa- 


Ll 
6 
; 1 - 


- 
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= tory to the Secular Laws, he ſaith, 7 Alfred, King, have gathered thæſe (Sanctions) 
SE zogether, and cauſed them to be written ; and then recites, that thoſe that he liked not, 
with the Council of his Mites he had rejected; and thoſe he liked, he bad or 
F commanded to be holden. And we may obſerve, that the King here ſpeaks in the 
ſingle Perſon, that He himſelf collefted or choſe, and alſo rejetted, what Laws he 
ag pleaſed. The next material Illuſtration where the Legiſlative Power then reſided, 
may be found in the Laws of King Edward the Elder, where, after the Charge given 
to the Judges, the firſt Law begins, 7 WILL; and ſo in others. In the 4th it 
is thus expreſſed: Edward the King, with his Miites, that were at Exeter, ſtricily en- 
= 94ring by what means it might be better provided for Peace and Tranquility, &c. In the 
ad and zd Chapter it is: VE alſo Declare, Pronounce, . or Sentence: And in the 
rh, Aud 7 WILL In which Laws we have none mentioned with the King, 
but his tes; and his Commanding, Willing, or Pronouncing in the Imperative 
Mood, is obſervable. ” „„ . | 


* 


The next Laws I find are thoſe of King Athelſtan, which begin thus: J Athel- Pi. +. 45. 
E ſtan, King, with the Advice of Waltelm my High Biſhop, and other my Biſhops, com- Spc I. Council. 
nanded or bid all my Rieves (1. e. Prafefts) of what Degree ſoever, to pay Tythes, &c. P. 39 85 
And this le commanded his Biſhops, his Aldermen, and: Prapofiti (who were the 
we Judges in the Country Courts) to do the ſame. In theſe Laws, We, Cwadon, is 
5 uſed, which, I ſuppoſe, is ſomething more than Sommer underſtands by his Cuide, 
5 a Saying, Speech, or Sentence, and properly is, e wil. But the Abſoluteneſs 
N of the King appears moſt in the 26th Chapter, wherein it is expreſſed, That if any 
We tbe Græves (i. e. Judges) do not perform theſe Commands, or be remiſs in the Execu- 
on of thoſe he hath enjoitied, he ſhall be puniſhed for his Exceſs of Contumacy, according to 
$ the Fines there ſet down. | | ; —_ 
N King Edmund is the next of our Kings, whoſe Laws are transferred to us, and Hel. Concil, 
£] pe Proem tells us, that King Edmund aſſembled a Great Synod (or Council) 10 Lon- p. 49. 21. 
. Ws at the Holy Eaſter Tide: And the Perſons ſummoned are ſtiled Godshind and 4 Cl. 944. 
1 5 orldskind, i. e. Clergy and Laicks, After the firſt ſix Chapters of Laws, in the 

_ to the ſecond Part of them, The King ſignifies to all Men, Old and Young, that 

e had asd Advice in the Aſſembly of * ns both Ecclefiaſticks and Laicks : And in 

2 the 


Thid. p.444- 
An. Ch. 967. 


Ibid. p. 455. 
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Concil, 552. 
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the Laws it is often ſaid, bonne cuadon, Theſe we pronounce or appoint 3 ahd 


ſometimes the ſingle Perſon is uſed ; and in other places, Us berweonan 'heolday ht 
is holden betwixt us. Here we find the Great Council ſummoned by the King 
and the conſtituent Parts of it to be the Clergy and Laity; yet ſtill we find tie 
Lezilatide Power it the Ag blame. KHER - OO OT DOT 
So likewiſe in the Title to King Edgars Eccleſiaſtical Laws, it is thus: 7, 
Laws which King Edgar, in a frequent Aſſembly or Council of the Servants of God, hi 
ordained. Whereby you may ſee, that the Enacting Part relates wholly to him 
ſelf. The fame King Edgar, in his Charter to Glaſtonbury Abby, concludes it this: 
Hanc privilegii paginam Rex Edgarus, anno 12 regni ſui, ſacro ſcripto apud Londoniam 
commitni Concilio optimatum ſuorum confirmevit- So that though it appears this vag 
in the Preſence of a Great Council; yet the Granting and Enacting Part proceeds 
wholly from Himſelf, i rd go ops ew Cs 
The Preface to the Laws of King Canutns, in Sir Henry Spelman, runs this, 
Theſe are the Worldly Conſtitutions, that I Will or Command, with my Wites Alu 
that Men hold all over England, In moſt of the Chapters it is ſaid, Me teach, yy 
bid, or command, Me forbid : And in the Concluſion, it is in the ſingle Perſon of the 
King, Now I command all, and bid every Man in God Name. And the Prefact ty 
the Latin Verſion of them ſaith, rec ſunt Hiſtituta Cnudi Regis Anglorum, Dacom, 
Norwegarum, venerando ſapientum concilio ejus, ad laudem & gloriam Dei, & ſuam l. 
galitatem, &c. Of this Canutis, William of Matmsbury. ſaith, that he commande 
to be obſerved for ever all the Laws of antient Kings, eſpecially thoſe made by 
King Ethelred his Predeceſſor, under the Penalty of the King's Fine, to the cb. 
ſerving of which, he ſaith, that in his own time they were {worn to, undet the 
3 of King Edward's Laws ; not that he had appointed them, but had o. 
erved them. So that I think, upon the whole matter, nothing is more plain, tha 
that our Engliſh, Saxon, and Daniſh Kings, did not only call Councils, and preſide 
in them, but that the Legiſlative Power was lodged ſolely in themſelves 
F. I perceive the Authority of our ancient Lawyers is a little too hard fat 


you to anſwer with your uſual Diſtinctions; and therefore you ſeemingly dei 


their Authority, though in effect you grant it, as I ſhall ſhew you by and by: Bu 


as for your Quotation out of the Tear-Book, which you think ſufficient to counter | 


ballance all the Authorities I have brought, I think J may much better queſtia 
the Judgment of thoſe that gave that Opinion, ſince I can ſhew you that you you 
ſelf cannot allow it in all Points for Law: For in the firſt place, it is not then 
ſaid, that it was ſo judged by all the Lords and Judges who were appointed u 


hear the Cauſe there mentioned; but only Fit dir, que le Roy, &c. By which! 


ſeems to have been the private Opinion only of ſome one or more of the Lott 
or Judges there preſent: For it is not ſaid, fuit adjuge. And if you will hare it 
to have been the Opinion of them all, pray read what follows after : Puit dit quit 
temps le Roy Henry, & devant, le Roy fuit implede comme ſeroit autre homme de Peil 
Mes Edward Roy ſon fils ordeign que homme ſueroit vers Roy per Peticion ; Mes ung 


Ros ne ſeront adjugex : Si nom per eux meſmes & lour Juſtices. So that if the form 


part of it be Law, the latter muſt be ſo too; and then it will directly contrads 
what you have quoted before out of Brafon : That in the time of Henry II. f 
which he liv'd) there lay no Remedy againſt the King, but only by Petition 


| Whereas this Opinion makes him, before the time of Edward I. to have ben 


Cha 21. 


liable to the ſame legal Proceſs with other Men. But notwithſtanding, this fi 
ſage in the Tear-Book may very well bear a legal Interpretation, only by ſupp 
ing what is indeed to be underſtood after the Words, non pas les Peers, & le Off 
mune, | viz. Sans ofſent du Roy] which as it was then true, ſo I hope it will er 

But Ithink Ican give you a much better Authority than this 12ar-Book, to prof 
where the Power of Making and Diſpenſing with Laws doth truly refide, . 
The Solemn Declaration of the King, Lords and Commons, in the 25th of #* 
(a Prince as jealous of his Prerogative as any of his Predeceſſors) where int 
Preamble, read theſe Words: © It ſtandeth therefore with Natural Equity 10 
good Reaſon, that in all and every ſuch Humane Laws made within th. 
* Realm, or induced into this Realm by the ſaid Sufferance, Conſents and Gl 
tom, your Royal Majeſty, and your Lords Spiritual and Temporal, and Com, 
**© mons, repreſenting the whole State of your Realm, in this your High Conn a 
* Parliament, have full Power and Authority not only to diſpenſe with a0 
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« and all other Humane Laws of this your Realm, as the Quality of the Perſons 
« and Matter ſhall require : Alſo the ſaid Laws, and every of them, to abrogate, 
| « amnul, amplify and diminiſh, as it ſhall ſeem to your Majeſty, and the Nobles 
ce and Commons of your Realm, preſent in your Parliament, meet and conveni- 
& ent for the Wealth of your Realm, &. Whereby you may plainly ſee, that 
tue Power of Making, Abrogating, and alſo Diſpenſing with Laws, is by this Act 
( cribed jointly to the King, and the Two Houſes of Parliament ; and not to the 

2 ing alone. „ | 2 3 . 

e Ido not affirm, that they have a Co-ordinate Power with the King 
in making Laws, yet they have a Co-operative Power therein, as yourſelf have 
granted; for what is Co-operation, but 2 Power of working together? and how 
Can three diſtin& Bodies work together, without each contribute their ſhare to pro- 
= duce the intended Effect? | f 


M. Perhaps I may have been too unwary in my Expreſſion But pray anſiver 


me Authorities I have bfatr from our ancient Engliſß Saxon Laws ; wherein it 
ſeems plain to me, that the & LE 0 
n I grant, he had a chief Share in the Legiſlative Power ; but not the Sole 
Power, that is, He could make no Laws bur in the Great Council, and by their 
& Conſent . And this you might have ſeen as well as I, if you had not ſlily paſt by 
= what made againſt you; and therefore, in the firſt place, to begin with your In- 
ſtance of Ofa's giving that Boon to the Roman School, I think the Authority you 
bring for it is very ſlight : For though I own that Matthew Paris, who writes his 
Life, relates this Donation to have been made at Rome, without mentioning any 
BS Conſent or Confirmation of his Great Council: Yet this ſeems but an imperfect 
Account of the Matter; and according to the uſual Way of the Monkiſh Wri- 
ters of thoſe Times, who are not ſo exact in ſuch Matters as they ſhould be: 
And therefore, though Oy/a did give, or vow theſe Pence at Rome; yet the Gift 


ing had then the ſole Legiſlative Power. 


might receive its force from the Conſent of his Great Council, after he came 


| 1 home: Since all his Laws, and the Acts of his Councils are loſt, unleſs it be one, 


which Sir H. Selman hath given us from ſuch Remains as have been ſaved out of 


| ; the Libraries of ſeveral Monaſteries at their Diſſolution: And this contains no 


leſs than the Confent and Confirmation of his Great Council aflembled at Calcuith, 


Ano 940. for the Foundation and Endowment of the Abby of St. Allaus, as alſo 
that of another Council at Verulam, for the conferring of divers other Lands of his 
con to that Monaſtery. Now I leave it to any indifferent Man to judge, whether 
that King who could not beſtow his own Demeſnes upon the Church, without the 
Conſent of the Common-Council of the Kingdom, could give away at once the 


20th Penny of all his Subjects Eſtates for ever, without their Conſents :; I am ſure 


: | the Donation of the ſame ſort of Pence by King Eduard the Confeſſor, which is 
1 | now to be found among the Laws of King Miliam the Firſt, is ſaid to be granted 


Communi Concilio Regni,, and that the Saxon Kings could not beſtow their Lands 


BF] upon Religious Uſes. See Sir H. Spelmar's Councils, where Baldred King of Kent Spe J. Concil. 


beg, cs l 7 


ö 8 | is an evident Example; who, though he had given the Manor of Mallings in Vol. 1. p. 340. 


ex to Chriſt- Church, Canterbury; yet becauſe his Principes, or Great Men, that 


ss, his Great Council conſented not thereto, it was revoked, until King Egbert, 
and his Son Ezhelwulf did afterwards renew the ſaid Grant, with the Conſent of . 7. 340. 
a Great Co held at King ſton, An. 840. as you may ſee in the ſame Volume, f 


laſt cited. Lam ſure after the Heptarchy, when our Kings were more power- 


ae King Etheluuſf could not by his meer Prerogative grant the Tythes 


of his Subjects Eſtates to the Clergy, without the Conſent of a Great Council of 


| his Biſhops and principal Men, held at Wincheſter, An. Gratia $55. and intituled 
thus; Celebris ita donatio Ethelwulfi Regis decimæ manſionis & omnium bonorum Per ter- Ph. Lol. 


_ 7 ſuam Deo & Eccleſiæ factæ confirmatur. 5. 348. 
M. 1 grant, that perhaps theſe Kings could not diſpoſe of their own Lands, or 
the Eſtates of their Subjects, without the Conſent of their Great Council, any 
more than the Kings of France could formerly; yet I hope they were abſolute Mo- 
narchs for all that. ED 
5 1 7 Pardon if J have been ſomewhat long in anſwering your Example 
3 King Offa : Bur I will now ſhew you, that they could no more make Laws, 
t an diſpoſe of their own, or their Subjects Eſtates, without their Conſent ; and 
which you yourſelf might eaſily have ſeen, if you had pleaſed to have conſulted 
Sir 
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A. D. 992. 


Brompt. ut 


894. 


Vid. Gold- 
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hid. tom. 1. Sir Henry Spelman; as diligently.as you have done Mr. Lambard: For there You 


Vid. Chroric. did other things, ad concordiam publicam promovendam per commune Conſiliun 
Bromp. Col. ſum Epiſcoporum, Principum, Procerum, Comitum, & omninm Sapientum Seniorum 6 
848. /in. 54. Populorum totius Regni. So likewiſe, if you will pleaſe to look in Jecomes. 


Flor, Mieorn. Gul & confirmatum et. 


ſup. Col. 893, Sapientes ſui condixerunt ad Emendationem & augmentum We omni populo apu Wadi 


5d. Col. 89 5. ſtill, from the Title to another Set of Laws made by the ſame King: Hz ſa 
Sancti Edmundi, & Monachos in illa conſtituit. And the ſame King Cunte beſtow! ö h | 


che Abby of ne; Cum colo & Decrero Archiepiſcqporans, Epiſcoporam, Cm 


junctly with the King; and that none of theſe Saxon Kings could paſs any. Lam 


you may preſently ſatisfy yourſelf in. | 
King Edmund's making Laws alone, becauſe he there ſpeaks in the firſt Perſon yl 


Reply to what you have ſaid, that if we conſider the Times not long after 
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might have found, that about the Ae King Iua aſſembled 2 Great Coun 
or Parliament, wherein he made Eccleſiaſtical Laws concerning Marriages, &; * 

cle, & ts 
11 tot! « ou to the Decems$y; 
zores, you will find how Altheſtan s Laws were made by the Title of them, whit 
runs thus: Hac ſunt judicia que Sapientes Exonia Conſilio Adelſtani Regis nſtituerys 
& iterum apud Feureſnam, @ tertia vice apud Thundresfeldium, ubi Hoc defonty 
So alſo King Ethelred held at London a Great Council, yg 
made Laws, Confilio Fuſſuque Regis Anglorum Æthelredi; Procerumgue ſuorum 4 ti 
Anglia, &c. Look alſo into the Title of King Ethelred's Laws in Brompton s Co 
nicle, where you will read theſe Words; Hoc eft Concilium quod Ethelredus Re 6 


mig * —_ _ 


cam in Mircena Landa, id eſt in terra Mircenorum, &c. Where by Concilium, myſt i Wl 
To inſtance in one more out of the ſame Au 


r N 
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on WIC e 


underſtood Law or Decree. 
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Leges quas Ethelredus Rex & Sapientes ſui conſtituerunt apud Venetynguni ad Emendun 
nem pacis C felicitatis Iucrementum. See likewiſe in Monaſticon Anglicanum, the il 
Volume, Anno Dom. 1024. Canutus, Rex Angliæ cum Confilio & Decreto Archiepiſay 
rum, Epiſcoporum, & Primatum ſuorum expulit Clericos inhoneſte viventes ab Ea 


divers Lands, and other Privileges, on the Monaſtery then call d Briadriceſuni 
( afterwards St. Edmundibury) cum Confilio, & Decreto Archiepiſcoporum , Epiſeys 
rum, Abbatum, Comitum aliorumque omnium Fidelium. The like we find in a Chant 
of King Edward the Conjeſſor ; by which he granted divers Lands and Privilege 


tum aliorumque Optimatum. . 1 _— 
From all which it manifeſtly appears, that under the Englih Saum Kings th (Wn 
Legiſlative, or Enacting Power, was in the Council of the Sapientes or Wites, co: Wil 


or make any conſiderable Alteration in the State, without not only the Advig 
but Conſent of their Great Council ; which then conſiſted of their Biſhops, Gra 
Lords, Principal Freeholders, and the Repreſentatives of Cities and Towns, x 
I ſhall prove another time, and was not left to the King, ad libitum, to call wha 
he pleaſed thereunto. And as the Word Decretum ſignifies Decree or Order; ſo lib 
wiſe may the Word Conſilium here ſignify ſomething more than bare Advice, 1 
Agreement, or Appointment ; which if you pleaſe to peruſe any ordinary Dictionaſ, 
But before I diſmiſs this Argument, I cannot but remark upon your Inſtaixed 
ral; whereas if you will but conſult the Proem to thoſe Laws once again, you vil, 
I doubt not, be ſatisfied of the contrary, for the Words are: That having af 
vice of the Council or Aſſembly of Clergy and Laicks, that it ſeemed good to them all, 
well as to the King, and therefore we thus ordain : By which it appears, that the li 
Words, wherein the Ordaining part reſides, refer as well to the whole Afeml), 
as to the King. Ss 5 3 
M. The Government of our Eng/ih Saxon Kings, is, I conf gery dark u 
obſcure; though, according to our ancient Hiſtorians, they {&M to have ber 
very abſolute ; though when we come to look into the Laws themſelves, I cok 
they ſeem rather to have been limited Kings, than abſolute Monarchs; thoup! 
whether that Limitation proceeded from the original Conſtitution of the Gore! 
ment, or their own free Conſent and Conceſſions, is a very great Queſtion; 
though I rather incline to the former, and ſhall give you my Reaſons for it wit 
we come to diſcourſe on that Subject: But in the mean time, I mull tell you i 


Conqueſt, you will find the Supreme Legiſlative Power to have been then wel 
in the King (as it is ſo ſtill) notwithſtanding ſome ambiguous Expreſſions to 
contrary ; or elle our Kings would not be, what I think they really are, abſolute 
Monarchs. But to deſcend to Times leſs obſcure, it is certain, that when 1 
| 
e 


Norman Conqueror firſt came in, as he won the Kingdom by the Sword, ſo 1 


| tie govern 
| the 


on 


fſeem' d beſt. | But as the Subjects found! the Toke to be too heavy and inſupporta- 


bie; otlicy addreſſed themfelves in their Petitions to the Kings their Sovereigns, 


0 have that Toke made eaſier,” and'rheir-Burden lighter, eſpecially in ſuch Parti- 
caulars of which they were moſt ſenſible at the preſerit time. By this means they 


brain d; firſt to have ehe Laws of Edward'the Confefſor 5--and by the ſame (that 


co ſay; by. pouring 


out their Prayers and Deſires unto them) did they obtain 


noſt of the Laws and Statutes which are now remaining of K ing Henry the Third 
and King Eauardithe Eirſt. From whom, as alſo from "Henry I. and King John, 


be may derive all thoſe Privileges we now enjoy; moſt of which, as they were 


agued ar the firſt, either in form of Charters under the Great Seal, or elſe as Pro- 
celamatioks of Grace and Favour';' ſo. do they carry ſtill this Mark of their firſt 
WS procuring by theſe Expreſſions, The King willerh, the King commandeth, the King or dain- 
SE eh, the King provideth, the King grants, &e. And when the Kings were pleaſed to 
call their Eſtates together, it was not out of an opinion that they could not part 
Vith their Power, or diſpenſe their Favoiifs as they thought good, or abate any 


ting of the Severity of their former Government without the Approbation and 
= Conſent of their People; but out of a juſt Fear, leſt any one of the Three Eſtates 


d nean the Clergy, Nobility, and the Commons) ſhould infiſt on any thing which 
might be prejudicial to the other two. The Commons being always on the cra- 
Ling Part, and ſuffering as much perhaps from their immediate Lords, as from their 
King, might poſſibly have asked ſome things Which were 1s much derogatory to 
the Lords, (under whom they held) as of their Sovereign Liege the King, the 


| chief Lord of all. In this reſpe& the Council and Conſent, as well of the Pre- 


BF Hates as the Temporal Lords, was acconnted neceſſary in paſſing of all Acts of 
W'; 15 5 OA, a a i TE K A 7 EB, 5s "ow *: Mut 

VOrace and Favour to the People: Becauſe that having many Royalties, and large 
immunities of their own, with a more near relation to the Perſon, and a greater 
intereſt in the Honour of their Eotd the King; nothing ſhould paſs unto the Pre- 


= 


a dice and Diminution of their own Eſtates, or the Difabling of the King to ſup- 
vort his Sovereignt y. ä!!! Wet fri Mo ms mg) 

. I confeſs you have given a plauſible Account concerning the Government of 
Viliam I. whom you call the Conqueror : Whereas if it be more exactly look'd 
into, it will be found that he had no more Power 'of making Laws without the 
Conſent of his Great Council, than any of his Predecyffors ; neither had he any 
ſuch Deſpotical Power as you imagine, over the Lives and Fortunes of all his Sub- 
iects; for whether we conſider them as Normans, French or Flemmings, or whether 
as Ezglib, it will be all one: For if, as Dr. Brady ſuppoſes, theſe latter were quite 


— 
* 


turned out of their Eſtates, and that they were by him wholly given to the for- 
mer; then theſe French and Normans, being Conquerors rogether with him, would 
ever have ſubmitted to any other Government than what they enjoyed in their 
oon Countries, each of which was then governed by Kings or Dakes, together 
with a Great Council, or Aflembly of the Eftates : And we find, that when ſuc- 
eeeding Kings would have opprefled and tyrannized over their Heirs and Deſcen- 
Lants, they, together with the old Engliſb, took up Arms, and defended their Li- 
1 berties, and never laid them down until they had obtained their juſt Rights and 
l berties contain'd in the Great Charters of Kin John, and Heury the Third. And 

5 which (as Matth. Paris himſelf tells us in the K 
| the greateſt part the ancient Laws and Cuſtoms of the Kingdim : And therefore by the 
5 Statute, called Confirmatio Chartarum, 25 Edu. I. it is adjudged in full Parlia- 
; 5 That the Great Charter, and Charter of the Foreſt, ſhall be taken as Common Law, 
7 L wn e Tess not any new Grants, but rather Confirmations of their ancient 
oy 7 s and Liberties, as my Lord Coke very well obſerves in his excellent Preface 
is 2d Iiftitutes ; where he tells us, That Magna Charta is for the moſt part do- 


claratory 


eign of King John) contained for Anno 1215. 


22. 


Chap. 24. 
p. 110, 


Hiſt. Ang. 


Script. X. 
Col. 483. 


to the Subjects. 
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claratory of the principal Grounds f the Fundamental Laus of England; and 
Reſidue, is Additional to ſupply, ſome Defes of the Common Lau. Wich ; Kr 1 
wile agrees one of his learned Succeſloty, the late Earl of Clarendon, in his Sury,, 
of the Leviathan, when he tells us, That thoſe Laws and Cuſtoms which were befme 
Cong, are the Jame which. this Nation or Kingdom have been ever fance cyoverned * 
„ t r Fo ooODEdV? 3500 any 
: And as for the Laws of Edward ur Gonſeſſer, though it is true, that Nalung 
Conqueror regranted and confirmed them; yet was it no more than what, he yy 
oblig d in Conſcienoe and Honour to perform and obſerve, ſince he was adnj 
to the Crown by the general Conſent of the Cergy, Nobility and People ; 1 
at his Coronation (as well as afterward) ſwore to obſerve the Laws ofiKingz, 
ward : And by the way, though theſe Laws axe called the Laws of King Baba. 
quas tulit, ſed quas obſervaverit ; that is, he had only collected them into one bog, 
and ratified them with the Aſſent of his Great Council. And that theſe Lan 
were more than once ſworn to, and confirmed by King William himſelf, Appen 
by the Story of Frederick Abbat of St. Albans, who frighted him into a Confirgy 
tion of them by Oath, for fear of general Inſurrection of the People: Hothe 
if he, or his Son Rufus, made any Breaches upon their Liberties, they wette a 
poſtliminio, reſtored to them by the Magna Charta's of Henry I. King Sh, 
King Henry II. King John, and King Henry the Third. And thoſe Qppreſing WM 
contrary thereunto, are branded by all Hiſtorians as notorious Perjuries and Wa WM 


| EET 5 . e e eee ee 
But that King William the Firſt altered nothing material in the Fundament 
Conſtitutions. of the Government, whatever he might do in ſome ſeſs matctiy 
Cuſtoms or Laws, which he brought with him out of his own Couſſtry, appen (A 
plainly by this, which you cannot deny, that he often aſſembled his Great Cu. 
cil, (as his Exgliſo Predeceſſors had done) and that in them were diſpatchei ii 
the great Cauſes and Complaints of the Kingdom. And for this, I witl ens 
you the Teſtimony of two very ancient Hiſtorians : The firſt is Radom 
de Diceto, who in Anno 1071, telle us, That the Plein of Wulſtan Bibop Wah 
ceſter, was heard and ended in Conſilio celebrato in loco qui vocatur Pedreda, coram kW 
& Doroberniz Archiepiſcopo, & Primatibus totius Regni. The next is Gerva/ins Y 


Is. Col. 1653. robernenſis, who thus relates it of Lanfrauc Archbiſhop of Canterbury ; | Eligenti ö 6 | # 


. . Þo 


F. E. Al. G. 


7. 206. 


Fol. 8 53. 


to note, that the Laws are expreſly ſaid to be the King's Grant, and the Supp 
mental Laws writ in the Red Book of the Exchequer, are by way of Charte!, © 


Ordericus Vital, ſaith thus, Eamgre (i. e. England) Gulielmus Rex ſuis. Lgilu 7 


* 


eum Senioribiis ejuſdem Eccleſia, & Epiſcopis, ac Principibus, Clero, & Populo dul 
in Curia Regis, in Aſſumptione Sanctæ Mariæ. Hexe the Epiſcopi & Principel N 
hops and Princes, the Cleri & Populus, the Clergy and People, or Laity, wer k 
ſame Perſons, and only expreſſive of one another, and all had Votes in ts i 
Election. : 58 = 8 C1, 1 
M. I pray give me leave to interrupt you a little: I will not deny but tut 
the Conqueror did often aſſemble Great Councils of his Biſhops, and Great Lok Wl 
commonly called in Hiſtorians, Principes or Primates ; yet I think I may boidy#* 
firm, that there were no Engliſhmen in thoſe Councils, or that they made any Is 
for the Benefit of Englibmen, who were kept under by thoſe Normans, who tl Wl 
enjoyed their Eſtates ; much leſs was there any ſuch thing as Commons either! Wl 
themſelves, or their Repreſentatives in thoſe Aſſemblies, which then conlil! i 
wholly of the King's Feudal Tenants iz Capite, and of no other, as Dr. B. i al 
very plainly ſhewn us: And when King William made Laws, it is much u 
doubted whether he made them ſo much as with the Conſent of his Great Cour i 
cil, or not; for the Title to the French and Latin Copies of his Laws, runs tis Wl 
put into Exgliſb, Theſe are the Laws and Cuſtoms which William the King grantel dl 1 
his People of England after the Conqueſt, or Subduing of the Land : They are the ſant ub 
Edward the King, his Kinſman, before him obſerved. In this Preface we have oi 


Grant, thus; Milbelmus Rex Anglorum, 8c. Omnibus hominibus ſuis Francis, & A 


ſalutem; and all along the Authoritative Parts are expreſſed by Statuinus, vm 2 
interdicimus, prohibemus, e So that by theſe Expreſſions in his Laws, A 

abſolute Sovereignty of the Conqueror in the point of Law-giving is ma wh 
I ſhall content myſelf with a very few Authorities, becauſe the matter is ſo pal "1 


Dialogueithe Fifth. 22 


1 And Eadmer, Contemporary with the Conqueror, in his Hiſtory, 
— "TJ M atque leges, 9 uas patres ſui, & ipſe in Normannia ſolebant, in Anglia ſcribere Fol. 6. 

I > Cunfta divina, fimul & humana ejus nurum expettabant. From whence you 

may ſee, that all Matters, as well Spiritual as Temporal, depended upon his ſole 


* 


a though we have no particular Account of what Laws his Son William Rufus 
| made, yet we may preſume, according to the Teſtimony of Hiſtorians, that he was 
altogether as abſolute in thoſe Councils he call d, as his F ather, as may be ſeen in oy 
Eadmerus his Account of his Tranſactions with Archbiſhop Anſelm. So that it is e * 1 
certain he governed by his own abſolute Authority, raiſing what Money he —_—__ 
upon his Subjects. Iis true, that in the Reign of his Succeſſor Hen the Firſt, the 

| People foun d ſom e little Relaxation, by teaſon of the Charter he made them, 
Containing ſeveral Mitigations of the Severity of the Feudal Laws, as alſo thoſe 
of Fires ; yet even theſe are ſaid to be made by his own ſingle Grant and Autho- 

A rity; though I confeſs it was granted in a Great Council. So likewiſe in Florence 

of Horcefter, we find that in 28 of Henry I. That King confirmed the Acts of a Sy- Pag. 503. 
nod, or Council of tlie Clergy of the Province of Canterbury, and gave his Royal Aſſent to 


5 2 / 
o 7 EY = = * 
I 1 : 8 
. og 
3 
13 Y 5 8 i 
200! 5 be 30 
** E.. [1 


2 


5 5.5 7 
7 2 
[5 


SS As for King Stephen, though he was a notorious Uſurper, and ſet up and crown'd 
Eby Faction of Biſhops, and ſome few Temporal Lords; and that not long after J. E. 24. G. 
nis Coronation, he in a Great Council at Oxford granted to all his Subjects another Pag. 215. 
Charter of divers Privileges, and Freedoms from the former Exactions : Yet the 
words of the Charter are in his own Name, and by his own Authority ſolely, as 
appears by theſe Words; Obſervari pracipio, & conſtituo. But Richard, Prior of 
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Hexham alias Hagulſtad, in his Chronicle, cloſes his Charter thus; Hæc omnia con- Vid. X. Scrib. 

edo, & confirmo ſalva Regia, & juſta Dignitate mea. From which Words it is plain, C.. 314. 
chat he never meant to part with any of the juſt and neceſſary Prerogatives of his 4779 1136. 
= So likewiſe King Henry the Second, in a Great or General Council held at London, Vid. Se]. Con- 

confirmed the Great Charter granted by King Henry the Firſt, his Grandfather ; . tem. 2. 

out this Charter alſo runs wholly in the King's own Name, without any mention fel. 54. 

of its being aſſented to either by the Biſhops or Nobles : And as for the Conſtitu- 

ions made at the Great Council of Clarendon, though that King made the Arch- 

ichops, Biſhops, with all the Clergy, as alſo the Earls, Barons and Nobility, all 

ear to obſerve them; yet the enacting Part proceeded only from the King, as 

Wppears by their very Title thus, Aſiſſæ Henrici Regis factæ apud Clarendon, &c. 

And Mat. Paris. concludes theſe Conſtitutions with, Decrevit enim Rex. From 

EE 1 it appears, that it was the King alone that decreed and conſtituted thoſe 

Laus. | | | 

1 ſhall not ſay much of the Great Councils in Richard the Firſt's Time, ſince he 7, R. He., 

did not reign long enough to call many, but in that held at Nottingham, we find dey, 5. 419. 

that the King diſſeized Gerard de Canvile and others; and that the King appoin- 

ed to be given him two Shillings on every Carucate of Land throughout England, 

oc. From whence I ſhall obſerve that the Words Rex pracepit, conſtituit, &c. as they 

are in this Hiſtorian, ſhew, that the King then had ſolely the authoritative Power 

of paſſing all Conſultations of theſe Councils into binding Laws, even where 

3 Money was to be levied on the Subjects, and that ſeizure was to be made of their 

; fates. But to come to the more troubleſome and perplex'd Reign of King John, 

in which there were many Great Councils holden, yet I ſhall inſtance but in ſome 

ew of them mention'd in Mat. Paris, as that of St: Albans, held by Jeffery Fitz- Fol. 201. 

ee, and the Biſhop of Vincheſter, in this King's Abſence, where ex parte Regis it 

vas firmly enjoyn'd, under penalty of Life and Limb, that the Laws of King 

1 Henry, his Grandfather, ſhould be kept by all in his Kingdom. From whence 

Ve may obſcrve, that the Laws had their Force only from the King's Authority, 

= 1 85 by this Expreſſion, ex parte Regis firmiter eſi praceptum. And when after- 

3 | ap / us m e he was compelled to ſign the firſt Magna Charta, I own it 

13 a * Council of Biſhops, Earls and Barons, as well thoſe who ſtood 

3 agen 1 Let that it proceeded wholly from his own good Will, is plain 

R Be 2 a de Foreſta of this King, as appears by theſe Words, Ad emenda- 

area Nui noſtri, Jpontanea, 2 bong voluntate noſtra dedimzs, conceſſimess pro nobis, & J. E. M. G. 

= 014 eftris, has libertates ubſcriptas, From all which Charters of Liberties we 3. 215. 
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I. Trees Ha ſunt Leges & Conſuetudines quas Gulielmus Rex conceſſit Univerſo Populo Anglia pl 
Guil, I. Edit. ſubactam terram. So that unleſs the Engliſh were none of the People of Euglu 
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may conclude, that the Petitions of the People were drawn into: the Form; 5s 1 
Charter, and paſſed under the King's Seal as his meer voluntary free Grants aud 
Conceſſions, without their Votes, Suffrages and Authority. And ſometimes {yg 
Rights of Liberties have been beſtowed and declared by our Kings, by way of 
Anſwer to the Petitions of the Lords and Commons; and that this Cuſtom i zh 
yet diſcontinued, appears by the Anſwer of King Chazles the Firſt to the Patti 
of Right, when no other Anſwer would pleaſe the Commons but the Kitg g. 


5 1 


French Original, and be not rather the Verſion of ſome Clerk or Monk Who li 
long after. | were = n 


But whether theſe Laws were not intended 28 well for the benefit of the Eu 
as Norman Subjects, I appeal to this Title itſelf, tho' you have omitted part ot 


theſe Laws were as well intended for the one as the other: And I appeal to it 
Charter of King Milliam you have now quoted, whether or no it doth not bez 
Omnibus hominibus ſuis Francis & Anglis; by which Words certainly the Engl, 8 
well as Normans, had an intereſt in thoſe Laws and Privileges therein granted. | 
mention this only by the by, in anſwer to what you have ſaid. 
But to return to what I am chiefly concerned to ſpeak of, the King's ſole Legilk 
tive Power. In the firſt place, I ſhall not deny, but as this Kingdom is a limit 
Monarchy, ſo it is ſuitable to the Honour and Dignity of the Monarch, that i 
Laws and Conſtitutions ſhould run in his Name, and are often ſaid to be made 
him, tho' in a Political or Legal Senſe, they could not be made without the Ad 
vice and Conſent of his Great Council or Parliament. And that this was tit 
Cuſtom in the Time of Milliam the Firſt, as of all others his Sueceſſors, 1 
quote only the 55th Law of this King, in theſe Words, Prout Statutum eſt eis (| 
Liberis hominibus) & illis a nobis datum & conceſſum jure hæreditario in perpetuum in 
Commune Concilium rotius Regni noſtri prædicti. From whence you may obk% 
that this King could not then make Laws without the Conſent of the Comm bs 
Council of his whole Kingdom: And tho he might do many arbitrary and ils" 
Things to the prejudice of the old Exgliſß Liberties, yet this was no more * be 


Right, nor any more to be quoted as a Precedent, than his ſeizing upon the br 4 — 
ſhops and Abbots Lands, and violently taking away the Plate out of -Chutc * 
and Monaſteries (as Hiſtorians tell us he did) could give him a Right to them. Lo 

I have not much to obſerve upon the Reign of Miliam Rufus, ſince we haft K. 
none of his Laws left us, if ever he made any. But thus much we plainly Bl bu 
from the Hiſtorians, and eſpecially Eadmerus, that he called divers Great Coun the 


of all the Nobility of the Kingdom; eſpecially about his difference with 15 
3 | Whol; 


5, 
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Dialogue the Fifth. 


| whom, it is plain, he could not condemn without the Conſent of this Great Coun- 

eil. But to come to the Reign of King Henry the Firſt, it appears plainly by 

I Malmsbury and Matt. Paris, that he was elected and crowned King by the com- 

mon Suffrages and Favour of the. Clergy and People; and certainly that Council, 

= ho Votes could make a King, was alſo neceſſary to all ſach Laws as he was 

to make : And you yourſelf have granted, that this Charter of his was made in a 

cCreat Council; and it appears in Matt. Paris, as alſo in the Laws of this King, p. v. > © 

| publiſhed by Mr. Lambard, "That the Archbiſbops, Biſhops, Barons, Earls, Vifcounts, or J. 62. 

| Sheriffs, Optimates & torius Regni Auglia, were Witneſſes to this Charter. And I 

can tell you of a very antient Charter of King John, which recites that thoſe Charia mede- 

Laws were made de Communi Confilio, & Afſenſu Baromm Regni Anglia. It being rvationis feod: 

WS uſual in ſucceeding Ages, at the Coronations of our Englib Kings, to confirm, 44% Tk 

WW make and ordain Laws, de Aſenſ Baronum Regni, vel per Commune Concilium Regni, 5a. in Liebi. 
e. the Parliament, as it was afterwards called. + vis Archiepiſ- 

4s for Henry the Second's Reign, it is apparent by the Laws of this King, in cpi. Cant. 

ens Councils, that he granted his Charter in a Great or General Council, Lamb. 

and conſequently they muſt likewiſe give their Aſſents to it, as well as to that of 
nis Grandfather Henry the Firſt. And tho' in the Conſtitutions of Clarendon, the 
King alone is ſaid to have made or decreed them; yet nothing is plainer than 

that the King could not make them without the Advice and Conſent of his Great 

WA Council ; or elſe to what purpoſe were they to be called? and if their Aſſent was 

neceſſary, certainly they had: alſo a hand in making thoſe Conſtitutions. © 

But that the King could not condemn any Peer or Great Man of the King- 

= dom in thoſe Days, without a legal Tryal in the Great Council of the Kingdom, 

l need go no further than a Council ſummoned by Hubert Archbiſhop of Canterbury, 

as King Richard's Juſticiary in his Abſence ; where Roger Hoveden tells us, that ha- 

ving ſhewed the Letters of Earl John to the Biſhops, Earls and Barons, per Com- 

1121772 Concilium Regni definitum eſt, quod Comes Johannes difſaifietur ; which interprets 

that Paſſage you have quoted out of the ſame Author, that the King, in a Great 

RS Council, diſeized Gerard Carville and others; that is, by the Authority and Sen- 

tence of the ſaid Council. And fo likewiſe in the ſame Senſe is to be underſtood 


rhoſe Words you mentioned, The King appointed to be given him, conſtituit fibi dari, 


s 
. 

* 
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o Shillings on every Plough-land ; that is, he deſired it to be given him by 
bem: For if he could have taken it without their Conſent, to what purpoſe did 
e propoſe it in that Council? if he could have abſolutely demanded it, why 
ould he only requeſt or deſire it of them? e . 
o likewiſe for the Great Council in King John's Time, nothing is more plain 
han that they were Parties to all the Laws that were made in his Time; and 


1 that even the Great Charter was a Statute to which their Aſſent was likewiſe ne- 
ceſlary, I ſhall ſhew you by and by, when I come to ſpeak of the Great Charter 


"1 


+ 


of King Herry the Third, and the ſeveral Confirmations of it by his Succeſlors. 
nut if either William Rufus, King John, or any other King, ever levied any 
Taxes upon the People, without Conſent of the Great Council or Parliament, it 
as contrary to our ancient Laws and the Liberties of the Subjects, and par- 
FF :icularly to the 55th Law of Milliam the Firſt (part of which I have already ci- 
red) It begins thus; Volumus etiam ac firmiter pracipimus & concedimus, ut ommnès li- 
T beri homines totius Monarchiæ Regni noſtri prædicti habeant, & teneant terras ſuas, & 
7 -/ef/iones ſuas, bene & in pace libere ab omni exactione injuſta, & ab omni Tallagio; ita 
904 nibil ab eis exigatur, vel capiatur, niſi Servitium ſuum liberum, quod de jure nobis 
re delent, C facere tenentur, & prout ſtatutum eſt eis, &c. So that whatſoever was 
one at any time contrary to this Statute was illegal, and conſequently ought not 
obe quoted as any part of the King's Prerogative. 7 
F3 But that the Nobility and People of England had divers Rights and Liberties 
14 before the Time of King John, and of his granting that Charter, appears by 
is Concluſion in theſe Words ; Salvis Archiepiſcopis, Abbatibus, Prioribus, Templariis, In Matt. 
© 8 Haſpitalar, is, Comitibus, Baronibus, Militibus, & omnibus aliis tam Eccleſiaſticis, Perſons Paris in vita 
_ 7 fſecularibus libertatibus, quas prius habuerunt. And as for the reſt of the Liber- F. Johannis, 
$ | * granted by this Charter, tho they are ſaid to have been granted from the? 9. 30. 
© | hk © ron Will, yet that is recited only to make it more ſtrong againſt 

aer e ince the Nobility and People of England claimed thoſe Liberties as 

eit ancient undoubted Right. And the ſame Author (as I have already hinted) Iden: 254. 
| Gg 2 expreſly 
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expreſly tells us, that this Charter contained Maxima ex parte leges untiqua 
Anda rele lower he relates where thoſe Liberties were to be found. Corenlag 
legum & libertatum que ibi Magnates confirmari quarebant purtim in Charta Regis Hin 
ſuperius ſcripta ſunt, partimque ex Legilus Regis Edwatdi anriquis excerpta- 800 that 
they were not only the effect of the King's meer Grace and Favour, as you ſup, 
poſe. But if you pleaſe now to. deſcend to the Reign of Henry the Third, and f 
downward, from which Time our eldeſt pruited:Statutes bare Date, let us {ex 
I cannot anſwer all thoſe Arguments which the Gentlemen of yout Opinion hay 
thence brought for the King's ſole legiſlative Power. 
M. Tho' I do not allow of your Notion-of the Conqueror s not being propejy 
and really fo, as I ſhall ſhew.you another Time, when I ſhall more particulay. 
conſider that Argument of the Right of Conqueſt in King William and all his Sy. 
ceſlors ; therefore I do at preſent readily aſſent to your Propoſal,” and it was the 
very thing I was coming to: And therefore I ſhall begin with the Magua Chu 
of Henry the Third, which begins thus, uc ye, that we of our meer and free Jy; | 
have given theſe Liberties. The Statute de Scaccario, anno 51 Hen. 3. begins tim; 
The King commandeth that all manner of Bayliffs, &c. The Statute de Diſtriflin 
Scaccaris made the ſame Year, runs thus; It ig provided and ordained. 'The lin 


Nenn nge e . 


wille. The S:atute of Malbridge 52 Hen. 3. And he, i. e. the King, hath appunil 4 \ 
all theſe Acts, Ordinances and Statutes to be obſerved of all his Subjects. If we come 11 


the Reign of his Son Edward the Firſt, and begin with the Statute of Weſtminſter,t, | 'Y | 
it is there ſaid in the Preamble, Theſe are the Acts of: King Edward the Firſt, nu Wali 
at his firſt Parliament by his Council, and by the Afſent f the Archbiſhops, | Biſhops, . 


And in the firſt Chapter tis ſaid, The King (hath ordained and eftablihed theſe 4, 


And tho' I grant that in divers Statutes of this King, as in this of Jeſtmings, 
it is recited that the King, by the Advice of his Council, or Aſſent of the Aitth 
biſhops, Biſhops, Earls, Barons, Cc. have made, provided, ordained or eſtabliſet 
ſuch and ſuch Laws; yet it is plain, that the enacting or decreeing part is wholy Wl 
aſcribed to the King, in all thoſe Starutes wherein ſuch Words are found, as I fhal 
make it appear more plainly by the Statute of Acton Burnel, made in 13 Edu. 
where it is ſaid, The King by himſelf, and all his Council hath ordained and eſtab liſtu 
And in the Statute of Weſtminſter 3. 18 Edw. I. chap, 1. Our Lord the King, in li 
Parliament at Weſtminſter, at the Inſtance of the great Men of the Realm, hath grants, 
provided and ordained, In the Statute De iis qui ponendi ſunt in Aſixes, 21 Edw-l 
Our Lord the King in his Parliament holden, &c. hath ordained, that, &c. The Statut 
of Quo Warranto 18 Edw. I. runs thus; Our Lord the King, at his Parliament wil 
at Weſtminſter, of his ſpecial Grace, and for the Affection he beareth unto his Prel 
Earls and Barons, hath granted, that, &c. 1 Edw. II. begins thus; Our Lori 
King hath granted. The Statute of Gaveler, 10 Edw.IL:begins thus; I is providd 
by our Lord the King, and his Juſtices, The Statute of Carlifte, 15 Edw.' II. begws 
thus; The King unto the Juſtices of his Bench ſendeth greeting. Whereas of Inte we im 
ordained, &c. 7 930 TX ee es: te TM 
But if we come to the Reign of his Son Edward the Third, the Prefaces 
moſt of the Statutes made in his Reign run thus; Our Lord the King, by thee if 
of the Prelates, Earls, &c. and at the Requeſt of his People, hath granted aud eſtabli 
or elſe at the Requeſt of the Commonalty, hath ordained, &c. The like Stile continit! 
during the Reigns of Richard the Second, Henry the Fourth and Henry the Filth 
with very little Alteration only it ran thus commonly; At the Requeſt of the Plus 
| Dukes, Earls aud Barons, and at the Iuſtance and ſpecial Requeſt of the Commons, ie 
King hath ordained, &c. Whereby we ſee a plain difterence in the Phraſes of the d. 
rutes of thoſe Times; for it is the Lords that give their Aſſent, - whereasti6 
Commons only Petitioned ; but it is the King alone who ordains and eſtablib& 
{ confeſs indeed, that under ſome Princes of bad Titles, as in particular, meet 
the Minority of Henry the Sixth, there began ſome Alteration in the form. of pit 
ning the enacting part of moſt Statutes that were then made, and that unto tw 
uſual Words, which were inſerted ordinarily into the Body of the Acts, from UF 
beginning of the Reign of that King, wiz. by the Advice and Aſſent of the Lords 
ritual and Temporal, and at the ſpecial Inſtance and Requeſt of the Commons, there , 
added, by the Authority of the ſaid Parliament. But it is ill to be obſerved, that tho 
theſe Words were added to the former Clauſe, yet the Power of granting an 


of 
daining was ſtill acknowledged to belong to the King alone, as appears by 15 


\ 
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Apart! of that King, viz. 3 Hen. VI. ch. 2. 8 Hen. VI. ch. 3. Where it 
_—_ | — i: by — Advice pr Aſent, and at the Requeſe fer eſaid, bath 
814 wil 1d granted, or ordainei and: eſtabliſhed by the Authority f this Parliament. 
| 2 Hut: It — ſtood (tho? a general Rule may have ſome Exceptions) till 
| | . * inning of the Reign of Henry the Seventh, about which time, that uſual 
T = * * ſpeci al Inſt ance or Requeſt of the Commons, began by little and little to 
E * aid aſide, and that of their Advice or I ſent, to be inſerted in the place thereof: 
For which I do refer you to the Statute Book at large 5 which Form, I confeſs, 
continues to this Day; yet even in Henry the Sevenths Time, in the firſt of that 1 
King and the ſeventh Chapter it runs in this Stile, The King our Sovereign Lor d, of 
 -;: 0 and abundant Grace, by the Advice and A ent of the Lords Spiritual and Temporal, 
1 a the Supplication of the Commons in the Jaid Parliament afſembled, and by Authority of 
e, ordaineth. And tho" the Statutes of Henry the Eighth do generally agree 
their Stile with thoſe of his Father; yet in Ns Time allo many Acts were 
iascn up in Form of Petitions; as 3 Hen. VIII. ch. 14. Praying your Flighneſs, the 
eon in this preſeut Parliament aſſembled. And 5 Hen. VIII. ch: 4. Praying the Com- 
„n in bis prefertt Pas Hament. And in the Reign of his Son Edward the Sixth, tho 
grant that moſt of his Acts do run in the uſual Form yet this one is very re- 
1 arkable, 1 Edi VI. ch. | 4. Wherefore the King our JOerergn Lord, &C. at the humble 
enen and Suit of tbe Lords and Commons in this preſent Parliament aſſembled, doth De- 
„, Ordain and Enact, by the Aſſent of the Lords Spiritual and Temporal, 1 7 Com- 
ons in this preſent Parliament aſſembled, and by the Authority of the ſame: Mich laſt 
EV ords, tho' they may ſeem to refer tothe Parliament, and may make Men think Z. S. E. P. 5: 
chat the Lords and Commons did then pretend ſome Title unto the Power of ma- 722. 
ing Laws: Yet neither Adviſing nor Aſſenting are ſo operative in the preſent ' 
WC aſc,as to trans ferthe Power of making Laws to ſuch as do adviſe about them, or 


gent unto them. Nor can the Alteration of the Forms and Stiles uſed in antient 


* 
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cas I think it cannot) that any of our Kings did renounce that Power which pro- 
rerly and ſolely did belong unto them, or did by any ſolemn Act of Communi- 
cation confer the ſame upon the Lords and Commons convened in Parliament: 
and therefore upon the whole Matter, ſince in almoſt all our moſt antient Statutes, . f. G. J. p. 
e is preciſely expreſs'd that they were made by the King himſelf; the meaning of 41. 
hoſe general Words uſed in latter Times, that the Statutes are made by Autho- 
ey of Parliament, are particularly explained in former Statutes, viz. That the 
ing Ordaineth, the Lords Adviſe, the Commons Conſent, as by comparing the 
Writs with the Statutes that expound the Writs will evidently appear. 
E in anſwer to thoſe Authorities you have no brought, I doubt not but I 
bau give you others of as great weight, that prove the direct contrary to what 
ou now aſſert. To begin with your Inſtance of Magna Chartu, J ſhall ſhew that 
choſe Charters that were granted and confirmed by Henry the Third, were not his 
aas or Grants alone, but the Acts alſo of the whole Kingdom repreſented:in 
Parliament. We have two expreſs Declarations for the one, in the 25th of Aen. 38. 
ing Edward the Firſt; where is to be found in the Parliament Roll of that Year, 
(Confirmation of the great Charter of Liberties and Foreſts, in theſe Words, which 
I ſhall render to you in En2/5h, out of the old Frexch, for your better underſtan- 
ing. Know ye, that the Honour of God and Holy Church, and for the profit of our whole 
aan; e have granted for a and to our "Heirs, that the Great Charter of Franchiſes 
a Foreſts, which were made by the common Afſent f the whole Realm, in the Time of 
9 Kung Henry our Father, ſbould be held in all Points without any Blemiſhment. So like- N. 50. Dorſo. 
ile we find another Confirmation of thoſe Charters in the Parliament Rollis of 
_ :5th Year of Edward the Third, which being in old French I ſhall render it in- 
e £22! Imprimis, IE is accorded and uſſented, that the E vancinſe of Holy Church and 
" | the Great Charter of Foreſt, and the other Statutes made by our ſaid Lord the K ing, ad his 
Pogenitors the Peers and the Commons of the Land, for the common profit of the People, ſhall 
8 be fir ml kept and maintained in all Points, So that you may hence plainly ſee, that | 
che King himſelf, with the whole Parliament, deelare, and that in two ſeveral Kings 
5 Reigns, that the Great Charters were not only the free Grants of King Henry, 
FW | but alſo the Joint Acts of the Common Council of the whole Kingdom; and why 
ug John's Charter ſhould not be made by the like Authority, being one of his 
Frogenitors, I ſec no reaſon, eſpecially if we conſider that that Charter was firſt 
drawn 
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drawn up by the Barons in the Form in which we find it, and was paſſed by yy, 
King, under his Great Seal, in that vaſt General Councilor Aſſembly at Ry. 
mead. And certainly, whoever can dra up a Law, and can offer it to a'Pring 
to confirm, and without whoſe Conſent and Acceptance it would not be good, nul 
needs have a ſhare in the making of it. — 
As for your other Inſtances of thoſe old Statutes made in the Reign of Hm ie 
Third, though I grant they begin, as you ſay, in the King's Name :- Yet if 50, 
would but have read a little further, you would have found that in divers of th 
the Biſhops, Earls and Barons gave their Conſents to them: And for the Prog q 
this I ſhall begin with one of the antienteſt Statutes we have left us, viz. thy q 
20 H. 3. Merton, in the Preamble of which it 1s recited, Proviſum eſt in Curia Domini hu 
apud Merton, where. after the Parties that were preſent at the making of the Ian 
it concludes thus in the Latin Copies, ita — eft & conceſſum tam a pratiſh 
Archiepiſcopis, Epiſcopis, Comitibus, Baronibus, quam ab ipſo Rege, & aliis; where Fo 
ſee the providing and enacting part is aſcribed to the. Biſhops, Earls and Baron 
as well as to the King, who is here mentioned almoſt laſt of all. And tho? Ie 
feſs that there was then no ſet Form of penning of Statutes in that honeſt and pa 
Ja Age, when Parliaments did not laſt ſo many Days as they do now Weeks; a 
Wes that the King's Judges and Council drew up the Acts, after the Parliament way, 
0 in what Form they pleaſed, ſometimes leaving out any mention of the Bim WAN 
1 ſometimes of the Temporal Lords, and moſt commonly of the Commons; yet u 
Fa =- they didll give their Conſents to ſuch Acts, appears by the Statute of Ye/tminſn, Wn 
1 which you have already cited, where the Aſſent of the Archbiſhops, Bilbo 
1 Cc. Counts, Earls, Barons, and all the Commonalty of the Land, is expnly 
bo; mentioned. So likewiſe the Statute of the 5 1ſt Year of King Herry the Thi 
„ concerning Meaſures, begins thus; Per ordinationes totius Regni Angliæ fuit men 
* Domini Regis compoſita. oh ent Ben 2151-5 1. 
5 But farther to convince you, that in the Opinion of the Lord Chancele Wn 
5 and thoſe learned Judges who framed the Writs that were iſſued out upon am i 
19 theſe antient Statutes, you will find that they who lived in thoſe very Times, 
Wh. lieved thoſe Statutes were made not by the King alone, but by him and u 
bly Common Council of the Kingdom; which Writs, as you may ſee in the Regin 
5 Vi. Regiſt. of Writs, runs thus; Rex Vicecom, Oc. Salut. Si A fecerit, Cc. tunc ſummonias, Oi 
Mt | Brev, b. 174 quod fit coram Juſticiarijs, &c. Oftenſuru quare, cum de Communi Concilio Regni Ni 
Wh. _ 2 „ Angliæ proviſum fit, &c. as you may ſee in the Writs granted upon the Statuti 
10 Brevia de Sta. Magna Charta, Marltbridge, Merton, Gloceſter, &c. which have all of them this'ori 
„ tuo. like Recitals, cum de Statuto, or juxta formam Statuti, de Coummuni Concilio Regni m 
Pf | Ang. inde provifi. The like Inſtances I could give you upon the Statute of Mari 
5 and divers other old Statutes, in which the King, by the Statute itſelf, ſees r ü 
5 ly to have enacted it; and yet you may ſee that our Sages of the Law were uf 
ap well convinced that thoſe Statutes were made not by the King alone, but by tt 
11 7 whole Common Council of England. So that there is no avoiding the Concluſa 
that the Great Council, or Parliament, had then a great Share in the Legillatnt 
Power; unleſs you can ſuppoſe the King alone to have been the whole Comud 
1 Council of the Kingdom, mentioned in theſe antient Writs. 
1 But as for the reſt of your Inſtances of Edward the Second's and Edward i 
"78 Third's Times, I think I can ſhew you that there is no general Rule to be dan 
2 from ſome few Examples; for though it is very true that the firſt of Edwards 
Wh Second begins thus; Our Lord the King hath gramed, &c. Yet it is plain, by 
"il Statute itſelf, that it was made in and with the Aſſent of Parliament. The lie 
pi I may ſay of the reſt of the Statutes of this King's Reign, though they do utal 
6A g agree in Form, as you may ſee by the Statute of Sheriffs, 9 Edw. IL Our Ini it 
8 King, by the Aſſent ide Prelates, Earli, Barons, and other great Eſtates, hath ordained al 
1 7 eſtabliſbed. And though you would fain draw ſome mighty Conſequence from thok 
128 Phraſes in the Statutes of Edward the Third, and many of his Succeſſors, by the Aj 
3 of the Lords, and at the Requeſt of the Commons ; as if the Conſent of the latter were c 
450 as neceſlary as the former: Let indeed it is a meer difference in Form, and procecb 
12 | only from hence, that that Eſtate which found itſelf grieved, always Petition 
3 the King for Redreſs, and which amounted to as much as a Conſent ; for you 
5 ; | always find that the petitioning Partſtill refers to that Body which was then opprt 
[ ſed, without their giving any other Aſſent; for certainly their requeſting to bevel 
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& made doth neceſſarily expreſs their Conſent. And to prove what 1 8 
. by Examples, pray ſee the 8th of Hen. VI. . I. where it is recited in 
e preambie, That our Sovereign Lord the King, willing graciouſſy to pro- 
vide for the Security and Quiet of the ſaid Prelates and Clergy, at the Suppli- 
cation of the ſaĩd Prelates, Oc. and of the Aſſent of the Great Men and Com- 
mons aforeſaid, hath Ordained and Eſtabliſn d. Where # ++ may lee, that 
he Aﬀent of the Prelates is not here at all mentioned, becauſe it was needleſs, 
being made at their Requeſt. And if Praying and Requeſting ſhould deſtroy 
Ne Legiſlative Power, I doubt whether Edward III. did not give away his, in his 
th 'Year in a Statute concerning the Subſidy of Wools. | 'The Preamble runs 
TT 71 6c Nevertheleſs the King prayeth the Earls, Barons, and all the Commo- 
2 | k natty for the great Buſineſs which he hath in hand,” Oc. that they would grant 
bin ome Aid Upon Wools, Leather, &c. ABEL, Deliberation being had, 
ae aid relates, Barons, and Commons of the Kingdom, have granted him 
=. Shillings to be taken on every Sack of Wool, „ „„, 
WH fo convirice you, that in the Reigns of Edwayd UI. and Richard II. the 
bree Eſtates had à concurrent Authority with the King in the Legiſlative, 1 
i give you two Precedents more out of our unprinted Parliament Rolls: The 
ass 31 £4. III. . 13. which, being a Title to certain Statutes, begins thus: 
am Ordinutibne: & Statuta, facta pro communi atilitate Regni, per Regem, Præ- 
os, Duces, Comites, Barones, 2 Communitatem Reg ni Augliæ. 80 likewiſe 
Fa. Rol of 5 Rich. II. n. 21, the Title is, Quædam Concordiæ, frue OrdMationes, 


— ; 88 on 2} ; Bind +» . 
a de communi aſſenſu Regis, Proceram, Magnatum, & Communitatis Regui Au- 
SS. where no Man can doubt but that the Word Communitates, in theſe Records, 


ut mean the Commons, all the other Eſtates having been already mentioned. 
But to return to the matter, to let you ſee that not only the Commons, but alſo 
e Lordi, have been oftentimes Petitioners, pray ſee theſe Authorities. The 1ſt 


the Statute of Proviſors, 27 Edu. 3. runs thus : Our Sovereign Lord the 


| Bs King, with the Aſſent and Prayers of the Great Men, and the Commons of 


te Realm of Englund, hath Ordained, &c.” And in the 4th of Edw. IV. it 


3 > recited thus : © The King, by the Aſſent, Advice, Requeſt, and Authority, 
of his Lords Spiritual, Temporal, and Commons, Cc. hath Ordain'd and 
RE Etablih'd? In the Preamble of the Statute of 1 Edw. VI. c. 4. it is thus: 


WW hcrcfore the King, our Sovereign Lord, minding and entirely deſiring 
the humble Petition and Suit of the Lords and Commons in this preſent Par- 
bament aſſembled, 'doth Declare, Ordain and Enact, by the Aſſent of the Lords 
Spiritual and Temporal, and the Commons in this preſent Parliament aſſem- 
WW bled, and by the Authority of the ſame.” And that the Aſſent of the Com- 


P ns was always neceflary to the making of Laws, not as bare Petitioners, but as 


1 
p 


ſenters too, as well as the Zords, appears by this Proteſtation or Declaration of 


ic C1075 to Edu. III, which is ſtill to be found in the Parliament Rolls of 5 1 of N. 46. 


ar King, which I ſhall read to you in Eugliſb, out of the Law French, which 
eerhaps you are not uſed to:“ Allo the ſaid Commons do petition our Lord the 
—_— King, that no Statute or Ordinance may be made or granted at the Petition 
of the Clergy, unleſs it be by the Aſſent of the Commons; neither that the ſaid 
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| | Commons ſhonld be obliged by any Conſtitution, which they may make for their 


Advantage, without the Aſſent of the ſaid Commons : For they will not be obli- 
ged to any of your (viz. the King's) Statutes or Ordinances made without 
their Aſſent.“ Wet 55 

. 1 do not deny, but tnat the Aſſent of the Commons, as well as Lordi, hath 
een allowed as neceſſary for a long time; but whether the Conſent of cither at 
tit was ſo, is a great doubt, ſince we find the firſt antient Statutes (as I have 
ready obſerved) to have been made wholly by the Xing alone. And I think the 
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ecretofore out of Parliament, have been always acknowledged for Laws and Sta- 
tes. We have among the printed Statutes, to this purpoſe, one called the Sa- 
3 V of Ireland, dated at Weſtminſter the gth of February, 14 Hei. III. which is no- 
1 | er, a LET of the King to Gerard Fitz-Maurice, Juſticiar of Leland, The 
2 <P! na wah of the Statute of Glouceſter, made by the King and his Jultices only, 
| crved always for Statutes, and are ſtill printed with them. Alto the Sta- 
- tute 


| = o-un Laws are the beſt Interpreters of the Original Legiſlative Power; 1. E g. 
_ cnc it appears, that many Proviſions, Ordinances and Proclamations, made p. 55. 
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tute made for the Correction of the rath Chap. of the Statute of Gloweſy, 
ſigned under the Great Seal, and ſent to the Juſtices of the Bench, after the dn 
ner of a Writ Patent, with a certain Writ. cloſed, dated by the King's Ha 
bid. p. 51. Weſtminſter, 2 Maii g Ed. I. requiring, That they ſhould do and execute al 1 
* every thing contained in it, though the ſame doth. not accord with the & 
* of Glouceſter in all things. 19 Hen. II. a Proviſion was made de Aſiſa pra 
tionis, which was continued and allowed for a Law until the Statute gf jy; 
miſter II. which provides the contrary in expreſs Words. So that in the dh 
tutes it is hard to diſtinguiſh what Laws were made by Kings in Parliament, ,, 
what out of Parliament, eſpecially when Kings called the Peers only to þ,j,, WM 
ment, and of thoſe how many, or whom they pleaſed (as it appears anti Wi 
they did) it was no eaſy matter to put a Difference between a Council Tabea Wi 
a Parliament, or between a Proclamation and a Statute. Not but that Ia 
in old Times there was a Diſtinction between the King's Special or Privy cy 
cil, and the Common Council of the Kingdom; and yet his Special Council 
ſit with the Peers in Parliament, and were as Part thereof, and were of great y 
extraordinary Authority there, as may appear by divers Acts of Parliament, fy 
of which I have already recited, as the Statute of Ye/tminſter I. where it is fu 
Theſe are the Acts of Edward, made at his Iſt Parliament, by his. Council. Tb 
tute of Acton Burnel, 13 Ed. I. hath theſe Words: The King for himſelf, aui hb 
Council, hath Ordained and Eſtabliſhed. And in Articulis ſuper Chartas there ate ths 
Provifions : Nevertheleſs, the King and his Council do not 'intend : And, Bu , 
King and his Council, and all they that were preſent, Mill and Intend, that the Rg 
Prerogative of his Crown ſhall be ſaved to him in all things. And before theſe the (wn Wn 
1 E. z. Stat, ons often petitioned the King; as 1 Edu. III. where Magna Charta was ʃ Wl 
2, Preamb. firm'd, the Preamble is thus: At the Requeſt of the Commonalty, by their Petitim u 
before the King and his Council in Parliament, by the Aſſent of the Prelates, Earl af 
Barons, &c. I could give you many more Examples of this kind, but that t ii 
needleſs ; only theſe may ſuffice to let you ſee, that the King's Council h 
great 1 in thoſe Times, and perhaps was as antient as the Great C 
Cil it ſelf. 8 5 | ä 
, F. M. C. Let Icannot forbear to give you one or two Authorities more, to prove thai 
p. 234. King, with the Advice and Conſent of a Council of his Earls, Barons, and ot 
Wiſe Men, hath ſometimes taken upon him to repeal all the Statutes made uv WW 
precedent Parliament, as contrary to the Laws and Cuſtoms of this Realm, 1 
do hisPrerogatives and Rights Royal, tho granted by him in manner of a Sta We 
Pult. p. 111. And for this you may ſee the Statute of 15 Ed. III. at large in Pultun's Collem Bn 
So likewiſe the Preface of the Statute of Meſiminſter, 20 Ed. III. runs thus: u 
Me (viz. the King) by the Aſſent of our Great Men, and other Wiſe ad 
ce our Council, have ordained, c. Where you may obſerve, that her 180 nan 
mention either of Lords Temporal or Commons. I could give you more Eur 
ples of this kind, were it not too tedious. From which Statutes it ſeems plan 
me, that this King did ſometimes exerciſe a Prerogative of making and repeali 
Laws without Conſent of Parliament. . r 
. §. B. D. In the next place, I deſire you to take notice, that theſe Words you ſo nu 
p. 721. rely upon, viz. By the Authority of this preſent Parliament, and, Be it Enafted ij 
King, Lords and Commons, as it they were three co-ordinate Eſtates, was neil 
uſe till the Reign of Hen. VI. and Hen. VII. two notorious Uſurpers. 4 
the King's ſingle Anſwer to the Lords and Commons Requeſt is a ſufficient Ka 
Parliament, without any mention of the concurrent Authority of the Lords 
Commons enacting the ſame, the Precedent I gave you of K. Charles's Anſwer to tt 
Petition of Right may ſuffice, though you have not vouchſafed to give me aH 
turn to it. So that I think theſe Inſtances may ſerve, inſtead of many Argume0 z 
for the proof of this Truth, That the Legiſlative Power (as we phraſe it nov) N 
wholly and ſolely in the King, although reſtrained in the Exerciſe and Uſe thereof, H ® 
ſtant Cuſtom, unto the Counſel and Conſent of the Lords and Commons. For Le Roy he E | 
or the King will have it ſo, is the Imperative Phraſe, by which the Propoſition „ 
of the Lords and Commons are made Acts of Parliament. And let the Lord *. 
Commons agitate and propound what Laws they pleaſe for their Eaſe and g 1 
fit (as generally all Laws and Statutes are more for the Eaſe and Benefit of yr 
Subject, than the Advantages of the King) yet as well now, as formerly, * 


bf nan Emperors, only quod Principi placer, Jegis habet vigorem; nothing 
[ A Oe the King Gee allow of; is to paſs for Law: The Laws not 
king their coercive Force (as Judicious Hooker well oblerves) from the Quality 


e ſuch as deviſe them, but from the Power that giveth them the Strength of 


_ 0" —— — "= — 


be roperly, or Strictly and Properly taken: Largely taken, it 
1 5 e Pike — orice to provide the Materials of a Law, 
cd co judge what is juſt, convenient, or 8 to be enacted; and to declare 
ben any Matters, duly prepared, ate made and granted into a Law : And this 
Miniſterial ſort of Legiſlative Power, improperly ſo called, the two Houſes have and 
Kerciſe, yet by Ant hority from the Crown... But then the Legiſlative Power is 


ST... of the Subject; and this is radically and incommunicably in the 
+ |K'P 3 ps yi res (as I have alteady ſaid) all the antient Acts 
nn the King's Name alone; and from the Legiſlative Power, thus properly 

een, the Laws are properly called the King's Laws, and the Violation of them 

puniſhable as fach. © © ; 

E You have made a very long Speech, and taken a great deal of pains to per- 


4 


. 
. 
242 
" va 


cx a Queſtion in it ſelf very eaſy to be reſolved ; and to which I need return 
eau no other Anſwer than what Bracton tells us, in his third Book, Chap. 9. De 
a. Nihil aliud poteſt Rex in terris ſuis, cum fit Dei miniſter & vicarins, niſi 
um quod de jure poteſt. Nec obſtat quod dicitur, Quod Principi placet, legis habet vi 
ren ; quia ſeguitur in fine legis, Cum lege regia, qua de imperio ejus lata eft ; i. e. non 

icguid de woluntate. Regis temere preſumptum eſt, ſed quod confilio Magiſtratuum ſuorum, 

Ne authoritatem praſtante, & habita Tc hoc deliberatione. So that you ſee, in the 
Wime when this Author writ, the King could do no more by his Prerogative, than 
She Law allowed him to do: And tho' it is true, it is his Will and Authority 


et gives Vigour to the Law; yet this only, as it is declared in Parliament, and 


—_—_—_ thoſe Acts which had before received the Conſent of his Great Council, here 
aued the King's Magiſtrates: | And therefore you have done what you can to con- 
ond the difference between the King's Declaration, or Writs explaining and enfor- 
Bn: the Common Las of Eugland, or elſe interpreting former Acts of Parliament al- 
ay made; which was a Prerogative often exereiſed by the King and his Council 
= Parliament, which then conſiſted of all or moſt of the Judges, and Great Officers 
che Kingdom, of which I ſhall {peak more at large by and by. And I confeſs, we 
e much in the dark, becauſe our antient Parliament Rolls are all loſt, and conſe- 
ently the Statutes therein contained: So that we have almoſt nothing left of 
hem, but ſuch Copies or Remains, as were preſerved by Judges and Lawyers in 
ode and ſucceeding Times, whilſt they were (till in being. | 

Therefore I think I may at preſent oy affirm, that if that, which you call 
oe Statute of Freland, was fo far from being founded upon ſome former Statute not 


WE -2/4:4, in the Caſe of Coparceners, to be obſerved in Zreland. The like I may lay 
co tic Explanation of the Statute of,Glowceſter, which might be no more than the In- 
rr pretation of the King and his Juſtices, of the Senſe of ſome Articles in that Sta- 
; 7 de 3 and this for It's greater Authority was exemplified under the Great Seal. 
- and ſo ſent to all the Courts at Weſtminſter, and often to the Sheriffs of all the 
_ tics in Exgland; yet without altering the Statute in ſome Points, as you 
—_ od have it. The like I may ſay of that Statute of Acton Burnel; and therefore 
1 I 1 very rafhly done, to conclude, that tho we have not the Original Acts and 
cords of Parliament of that time, that therefore ſuch Statutes were made by 
wid the King alone, in his Privy Council. So that L muſt ſtill continue of the ſame 
'Y Opinion with the Great Helden in this Point, who in his Mare Clauſum tells us: 
. It is moſt certain, that according to antient Cuſtom, no Anſwer is given either 
= .. by the King, or in the King's Name, to any Parliamentary Bill, before that 
. pe 4 it be brought in firſt. by the Lords, or by the Commons, 
„ - 3 both Houles, as is known to all that are verſed in Parliamen- 
dor ry : us. Which if it hath been the antient Cuſtom of this King- 
om, it ſignifies very little in what Form the Law is expreſs d, whether in the 
H h King's 


H. D. L. Ps 
ws. So that, to determine the Matter logically, the Legiſlative Power is ei- 49. 


an and Properly taken for the Power of Sanction, or for that Commanding, 
Drdaining Power, which gives Life and Being to the Law, and Force to oblige 


ow in being, it was no Act of Parliament at all, but only the King's Writ to 
e Chief Juſticiar of Feland, commanding and enforcing the Common Law of 


— 


& ara tute of Eſcheators, made 29 Edu. I. And in the Placita Parliamentaria of that lu 
ulton , 
Stat. fol. 52. 


PI. parl. of this Council, their Names being there particularly recited, viz. all the G = 
29 Edw. I, Officers above mentioned, together with the Judges of the King's Courts, wi 
Ro?, Clauſe 
29 Edw. I. 
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King's Name only, as giving the laſt Aſſent thereto, or elſe as his Conceſſions 
the Lords and Commons Petition, as long as you grant that their Aſſent was ne; 
ſary : For ſure, whoſoever petitions another to do a thing, which he cannot impo 
upon him without his Requeſt, muſt give his Conſent to the doing it, unleſ * 
can prove, that it could be done whether the Petitioner would or not. And thy 
by the way, will ſerve to anſwer an Objection, which, tho' you infiſt 'muchy 
it, is ſcarce worth it, viz. the King's Anſwer to the Lords and Commons Pai 
of Right, which was indeed no Grant or Conceſſion of any new Rights or Priyilg, 
from the King to the People ; but only a Declaration of ſeveral antient Ricks 
and Liberties of the Subjects, which had been very much broken and infringeiq 
late; and therefore the King's Anſwer was very proper, Sit Droift faict mm 
defire : But that there is a Right plainly acknowledged, I ſuppoſe you will 
deny. <6 77 Op fot OT 
T he next Miſtake you fall into proceeds from your confounding the King's, 
traordinary Council in Parliament with the King's Special or Privy Council, 
in a manner making this a fourth Eſtate ; by whom (as you ſuppoſe) as vg 
by the Lords and Commons, Laws were often made; whereas indeed neither 
one nor the other is true. For tho I grant that there is often mention mats j 
our antient Statutes or Records, of the King's Council in Parliament; yet this; Ml 
not to be underſtood of his Privy Council, but of a Special Council, with wh 
our Kings formerly ſate during the Time of Parliament, and before whom add 
whom, we find, by divers Records, that both the Lords and Commons did on 
petition, as you your ſelf do truly affirm ; but that this was not the King's Pty 
Council, but another quite different from it: And to which it ſeems to me tht 
Hera refers, in his 2d Book, Cap. 2. Habet enim Rex Curiam ſuam in Concilio ſuo indu 
liamentis ſuis ; præſentibus Pralatis, Comitibus, &c. And this Council conſiſted of al RR 
great Officers of the Kingdom, viz. the Lord Treaſurer, Chancellor, and Keyx ne 
of the Privy Seal, Maſter of the Wardrobe, the Judges of the King's Beni 
Common Pleas, Barons of the Exchequer, Juſtices Iinerant, and Juſtices of #n.ll 
zes, with ſuch of the dignified Clergy, as it pleaſed the King to call: Wien 
that they were altogether diſtin& from the King's Privy Council, appears pla 
by this, that the latter never included all the Judges, nor did the Privy Com 
ever exerciſe any Judicial Authority in Parliament, as this Council did in tui 
days; but that this Council conſiſted of the Parties above mentioned, ſee the ne 


the Statute runs thus: Per Concilium Regis concordatum eſt coram Domino Rey: Wi 
conſentiente, &c. But in the Cloſe Roll of this Year it is clearly explain'd whom 


Juſtices Iinerant, &c. Which is likewiſe explained by the Parliament Roll, lil 
Rex voluit quod Dominus Cancellarins, Theſaurarius, Barones, Scactarii, Juſticiari, 0 
alii de Conſilio Domini Regis Londin. exiſtente, convenirent. I could give you m 
more Examples of this kind, but I ſhall give you but two more, to prove til 
this Council in Parliament could not be the King's ordinary Privy Council. Ti 
firſt is in Placit. Parliament. 2 Ed. III. in a Cauſe betwixt Thomas Fitz-Peter and Ar 
nora Wife of John de Mowbray, coram Rege. The Record is long, but conclud 
thus, directed to the Juſtices : Et , difficultas aliqua ſubfuerit, quare præmiſſu fit 
non poſſitis, tunc Placitum illud uſque in prox. Parliamentum noſtrum adjornetts, ut i 
tunc inde fieri valeat quod de Conſilio noſtro fuerit faciendum. „ 
By which we may very well gather, that this was none of the Kings Ocdr 
nary or Privy Council, or elſe to what purpoſe was this Cauſe adjourned io 
Meeting of the next Parliament; ſince, if it had been to have been dete 
by the Privy Council, it might have been heard forthwith. __ e | 
_ I ſhall give you but one Inſtance more, out of the Cloſe Rol of the 4ilt 
the King, wherein a Cauſe between Elizabeth: Wife of Nicholas D' Aud _ 
James D* Audley, in a Controverſy between them (touching certain Lands c 
tained in the Covenants of her Marriage) is ſaid to have been adjudged 4 
Jon Conſeil, eſt a ſcavoir, Chancellor, Threſorier, Juſtices, & autres Sages, aſſent 4 
la Chambre des Etoiles; i. e. before his Council, viz. the Chancellor, T reafu 
Juſtices, and other Wiſe Men, aſſembled in the Star-Chamber. So that when 9) 


thing in our old Statutes is {aid to be ordained by the King and his Councih 5; 


TIF. 
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| be underſtood, not as if this Council were a fourth Eſtate, whoſe 'A . 
ph — was neceſſary to the making of Laws, for then they would have 
bad the ſame Power ſtill; but only according to the Cuſtom ot thoſe Times, 
when moſt Acts of Parliament were drawn by them, and that the King paſs d none 
without their Advice: It was then ſaid to be done by the King and his Council 
Liz. in Parliament) and I conceive the Power of this Council continued till the 

Beginning of the Reign of Henry the ſeventh, when this Court was by Act of Par- 
ament annexed to that of the Star- Chamber, where alſo this Council of the King 


Med to meet before (as appears by the Caſe I have laſt cited) and had after- 
eards only to do with Criminal Cauſes, and that as well out of as in Parliament: 
ad that King Henry the ſeventh not caring to exerciſe his Judicial Power in pri- 
WT 2c Cauſes, as his Predeceſſors had done, or to make uſe of their Advice either 
te drawing or paſſing of Bills, which now began to be drawn by Committees 
either Houſe, wherein choſe Bills were preferred, this Council came by degrees 
WS grow quite out of uſe, as it is at this day. I hope you will pardon this long 
eirenon, which I have been drawn into, to rectify a common Miſtake of the 
ee.ntiemen of your Opinion, who, when they find any thing in our antient Sta- 
tes or Records, wherein the King's Council is mentioned, preſently entertain 
K Erange Fancies of the Antiquity and Authority of the Privy Council. 
M 1 am ſo far from thinking this Diſcourſe you have now made to be at all 
—dious, that I give you many thanks for it, ſince it gives me a light into many 
Bhings which I confeſs I did not know before; and I ſhall better conſider the Au- 
orities you have now given me, and if I find they will hold good, ſhall come 
oer to your Opinion in that point, tho I am not as yet ſatisfied as to the Legiſ- 
tive Power of the two Houſes ; and therefore pray proceed to anſwer the reſt 
df the Precedents I have brought on that Subject. e 275 
F. I ſhall readily comply with your Commands; and therefore to come to thoſe 
Scatutes of the 15th and 20th of Ed. III. which you ſuppoſe to have been repealed 
vy that King without the Conſent of the Lords and Commons. I grant indeed, 


e E/tates of the Realm, and of his Parliament 
ea of &. Lucie) othermviſe by the Aſſent af his Great Council, and other E ſtates of 
RP iid Realm, which the King will cauſe to he aſſembled before the ſaid Feaſt, in caſe the 
; 2 , Dayhament ao not happen, &. AL 2 9 190 DS a 2 i 2% | 
And yet notwithſtanding this high Strain of Prerogative, neither King Edu. III. 
imſelt, nor the Parliament, were ſatisfied" with this Repeal of thoſe Statutes you 
ae mentioned; but in the next Parliament, held in his 17th Year, paſſed a for- Ret. Par. 
al and legal Repeal of them, as by the Parliament Rolls of that Year, remaining 17 Ed. 3. 
e Teuer, doth-plainly appear; and which I could give you at large, did I not N. 23. 
er to be too tedious. But I think it fit to let you know this, becauſe moſt ordi- 
r ay Readers ſeeing no more appear in Print in our Statute Books, are apt to 

_—_— gc, that the Kings of England in thoſe Days did often take upon them, with- 
gout Authority of Parliament, to make and repeal Laws. But as for your next 
nſtance of the Statute of 20 Ed. III. it is much weaker; ſince, tho? I confeſs that 

n the Preface to theſe: Acts there is only mention of the Great Men, or Granix 
L (as it is in our old Frexch) and other Wiſe Men of our Council; yet I ſhall prove 
wy = 2fother time, that under this Word Grantz, were meant the Lords in Parlia- 
nent, as by the Wiſe Men of our Council are underſtood the Commons. And it 
be | H h 2 5 „ 
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muſt not by and by judge, that it was eſtabliſhed without the Afl 


Requeſt and Authority of the Lords Spiritual and Temporal, and Commons in Parlwt# 
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appears by the Writs-of Summons aud Purtament, af the 2oth;of Eduny l 


ſonable to interpret the Senſe of many ancient Statutes, wherein the King em 


ſaid to make and ordain Laws, by thoſe latte gg more modern )anes, Wberehg i 


King by the Conſent of the Lords and Commons, or by Authority of Parli 
is ſaid to have ordained them: Since the true Stile and Meaning of ancient 
which were penned with the greateſt Brevity, ought to be ſtill interpreted 


72 


modern ones, and not the modern ones by the ancient. So. that Lam d 
| ' | $000. upon th 7 
High Courts of Juſtice in Englands exprefly tells us, That wheeker che Laue 
« ſaid to be made by the King, and his Wiſe Men, or by the King and bis Counal, ; 


Learned Mr. Lambard's Opinion, who in his Archaionom, or Diſcaurſe 


&* Common Council; or by the King, his Earls, Barons, and other Wiſe Men g 


« after ſuch other like Phraſes, whereof you meet with many in the Volung Y = 
<« Parliaments : It comes all to this one Point, namely, That the King, his Ny; AN 
* lity and Commons, did ordain and enact the ſame. And which is more, i 


* ſhall find any Ads of Parliament ſeeming to paſs under the Name and Au 
ce rity of the King Only, as there be ſome | that have that ſhewy ind ee d; * 
nt of the gig 


* 


« Eſtatess. 1 35 


As for the reſt of your Inſinuations, rather than Arguments againſt the Antign iſ 


of thoſe Expreſſions, Be it euatied by Authority of Parliament, or, Ee it enattel jy 


King, Lords aud Commons; which bear ſo hard upon you, to prove that the 
have a ſhare 1n the eee they were introduced in the Reigns of ui 
ut in the Nonage of the former; I think I I 
able to ſhew you, that you are very much out in your account ; for there are nd 
ancienter Authorities, wherein the ſame Words, or others equivalent, have beg 
uſed in our Statutes : And firſt, pray call to mind the Statute of Meaſures alrah 
' recited ; where it is ſaid, That by the Conſent -of the whole Realm of England, the le 
ſure of our Sovereign Lord the King was thus made, &c. which certainly muſt nen 
the Aſſent of all the Eſtates aſſembled in Parliament. And my Lord Cale teil 
in his 3d I:ſtitutes, of an ancient Record that he had ſeen of the 7rh of this Kay 
wherein it was ſaid to be Enacted ly the King, the Lords Spiritual, Temporal, and Comm 
But ſince I have given you Precedents enough of Statutes, which are ſaid to be mi 


and VII. two Uſurpers, and 


or ordained by the King, with the Aſent of Lords Spiritual and 9 7, ail 1 


mons ; I will ſhew you one where the King is not at all mentioned; and thai 


in Roſas Statutes, 4 Her. 4, cap. 24 concerning Aung. of Clather, which u (NM 


thus; Be it ordained and accorded by the ſaid Parliament, without any mention atf 


of the King. And to let you ſee that theſe fatal Words you except againſt, n | a 


in uſe before the Reign of Hen. 6. pray ſee 9 Hen. 5. cap. 4. concerning the A. 


prifion of Clerks in writing, which runs thus; The King hath now. declared, a 


dained by Authority of this preſent. Parliament, that the Juſtices, & c. which mult 
rainly refer to the Lords and Commons, , unleſs you can make the King along 
be the whole Parliament: Whereas if that Phraſe had began from Uſutpatiogi 
would have been firſt found in the Statutes. of Henry the 4th. But to let paß 
that Edward the th, though no Ulurper, yet did not think that theſe Words 
abate any thing of his Royal Prerogatiye,, pray ſee the Statute Book in the 

of that King, Cap. 1. wherein it is recited, That the King, by the Advice, Ala 


aſſembled, hath ordained and eſtabliſhed : And that by Affent of Parliament, and by 4 


_ rity of Parliament, is all one and the ſame, ſince the Aſſent of Parliament nt 


its Authority: Pray ſee the expreſs Judgment in this Point of the Lord Chief.þ# 
tice Crew and Juſtice Doderidge, given in the great Caſe of the Earldom of O 
reported in Judge Jones's Reports. DASH WISE An e 
To conclude 3 Though I do not deny His Majeſty? 8 Negative Vote to a1 ks 
of Parliament, yet this Prerogative can be concluded only from his givin bi W 
Aſſent to a Law ; for when a Bill begins from himſelf, the Ts Loe he 
likewiſe a Negative upon him; which is evident in an A& of Pardeu, which pm 
ceeds originally from the King, and being ſent down to the Parliament, thut 
neither the Lords nor Commons can add or alter one tittle to, yes may the 0 
withſtanding his prior Aſſent, refuſe the whole Bill if they pleaſe,” though airs) 
paſs d under the Great Seal. And though I likewiſeggrant, that it: is the LY f 
| F. Os J 
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nals, yielding the higheſt and laſt Aſſent, gives the enaing Force to the 
_— _— _ the King mey in a Logical Senſe be ſaid thereby to 
Ele che Laws according to that known Maxim, Quod dar formam, das offe rei - 
ger this does not hinder but in a legal Senſe, according to the expreſs Declaration 
our old Lawyers, and Acts of Parliament, the Laws "OWE their Obligation to 
he joint Conſent of King and Patliament ; and his giving his laſt Aſſent or Form 
\ the Law, no more proves his ſole Legiſlative Power, chan it would do that of 
be Lords or Commons, if either of them by the Conſtitution of the Government 
vere to give their Aſſents laſt thereunto. So that I think upon the whole matter, 
o Man can reaſonably deny but that legally the To Houles of Parliament have 
> their hare not only in framing, but enacting of all Bills that ſhall paſs ; for 
eri they would ſignify no more than the Committee of Arricles in Stor/and, 
eue King and Council of England in relation to Jreland; the former of which 
vs up all Bills that are to paſs in the Parliament of i that Kingdom, and the lat- 
nit approve or reject all Bills that ſhall paſs in the Parliament of Z7reland ; 
= Lberdas the Authority of our Parliament conſiſts in their conſenting to, and enact- 
together wich the King all Statutes whatſoever. And this Diſtinction I think 
* ay very well reconcile Bracton with Furteſcue; the former of which ſays, Quod Le- 
gan ſuum Latorem (meaning the King) and the latter (in the place I have al- 
dy cited) affirms, that the Pcople are governed by thoſe Laws, quas ipſe fert, 
Which they themſelves make : And this I think is to aſcribe to the King as much 
Wower as is requiſite to a Civil Sovereign, ald yet to leave a ſufficient ſhare to the 
People to ſecure themſelves from Tyranny,” oO © 
l muſt beg your pardon if I cannot be ſatisfied with your Diviſion of the 
Tegiſlative Power, between the King and the Two Houſes of Parliament, ſince 
& is againſt the Senſe of our old Lawyers Glanville and Bracton, who, as you your- 
A acknowledge, make the King the Sole Legiſlator. And though I conteſs For- 
eue gives the People a ſhare in it, yet he is but a modern Author in compariſon 
df rhe other two, and writ to ſupport the uſurped Title of Henry the Sixth. So 
hat I cannot comprehend how the Two Houſes can have any ſhare (properly 
peaking) in the Legiſlative Power, without falling into that old Error of making 
> King one of the Three Eſtates, and ſo co-ordinate with the other Two: 

bereas if the King be a Monarch, that ſignifies in Greek the Government of one 
rcon, whereas by giving the Two Houſes a part in the Legiſlative, you divide it 
eo three ſeveral ſhares. But indeed there is {o cloſe a Conjunction between all the 
rs of Sovereign Power, that the one cannot be ſepatated from the other, but it 
nn deſtroy the Form of the Government, and only ſet up an irregular Common- 
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ach in its place, which will ſcarce be able to hold long together, without falling 
eos perpetual Quarrels and Diſputes about the Encroachments upon each other's 


Power and Privileges. | 


ed; but the Dig- 


7 


r 


been coordinate with him in- Law-making. Laſtly, If they were Copartners with 
m in the Supreme Power, how came they to declare (as they did in the Preamble 
to 


( 


L. p.32. 
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BIBLIOT HEC POI ; 
to the Statute of the 25thof Hamy VIII -whiehyoiyourſelf have quoted) th 
Realm of England is an Empire, governed by one Supreme Head and Ri 
whom the Body Politick of the Nation, compacted of ſeveral Sorts and 905 
People, divided in Terms of Temporality and Spirituality, owe and beat de 
unto God, a Natural and Humble Obedience? Now how came they here fatthe; 
to declare this Supreme Head of the Clergy and Eaity, to be furniſhed with pj. 
nary; Whole and entire Power: by the Goodneſs and Suſferance of Almighty God? Cer 
tainly they can have no ſhare in it if it be plenary, wholly and entirely in hin; 
Or how came they in the 1ſt Statute.of Queen Elix. c. 7. (being a Recognitiy 
of the Queen's Supremacy). to acknowledge, that all Power, Temporal and di 
ritual, was deducted from her, as the Supreme Head, and that they were her wg 


Faithful and Obedient Subjects; and that though they did in Parliament repreſen 


the Three Eſtates of this Realm, yet that She was the only Supreme Cotes if 
Which was purſuant to a Statute to the ſame purpoſe, in the 2d of E . VI. az 
wherein it is declared, That al Authority f Juriſdiction, Spiritual and;Teþoral | 


bv 
= 


divided and dedufted from the King's Majeſty, as Supreme Head of theſe Churcler au 


Realms, Not to mention the Oath of Saupremacy:itſelf, That the King or Que, © 


Highneſs is the only Supreme Governor of this Realm. Which theſe Statutes would fe. 
ver have acknowledged, had it not been conſonant to our ancient Common Lap; 
by which it is expreſly declared in that old Law Book, (written as it is ſuppoſed 


by Biſhop Breton) in the very firſt Leaf thereof, in the Name of King Edu. 


himſelf; Me will, that cur Juriſdictia be above all other Juriſdictions; which hal 
been ſpoken in vain, if all other Powers had not been derived from, and fo ſib- 
ordinate to, the King's. Beſides, I could:prove this farther from Hiſtory and Mat- 


F. I thank you, Sir, and I deſire I may anſwer what you have now ſaid; be 


fore you paſs to another Head; for I doubt the time. will not give us leave to di 
courſe much further on this Subject to Night. In the firſt place therefore, I mul 
tell you, that the main Foundation of your laſt Arguments is founded upon: 
Suppoſition which I altogether diſown, wiz. Co-ordination or Diviſion of the & 
vereign Power between the King, and the Two Houſes : For IThave always ſup 
poſed, that the King continues ſtill Supreme, and that (as the Modus tenendi Par 


liamentum declares) He is Principium, Caput & Finis Parliamenti ; that is, he cit 


call and diflolve Parliaments when he pleaſes; and likewiſe, that the Execute 
Part of the Government reſts ſolely in him, as alſo: the Power of making War and 


Peace: And even in the Legiſlative itſelf, | that the King hath more eminent} 
(though together with the Parliament) a Supreme Enacting Power, without which 


it cannot be a Law. All this being conſider'd, you will find that here is no Dir 
ſion of the Legiſlative Power; ſince neither the King, nor the Two Houles, ture 
it ſolely and compleatly in themſelves ; but it is jointly executed by them all 


Three, as one entire Politick Body or Perſon. So that neither can they mik 


any Law without him, nor he enact any without their Conſent; and he, by ging 
his Conſent laſt, gives it the Force and Sanction of a Law, and he is therein ia 
Supreme, i. e. the laſt or ultimate Power, (in the true Senſe of that Word) my 
the only Supreme Power, unleſs you could ſuppoſe two Supremes, that is, tw 
Higheſt Powers at once in the ſame Kingdom: But that for all this, the Tu 


Houſes are not ſubject to the King in Matters relating to Legiſlature, may at 


ther appear, in that the King cannot command them to give him what Money, orm 


paſs what Laws he pleaſes : Since if he ſhould go about to do ſo, they might l 


I ſuppoſe you yourſelf will grant) lawfully diſobey him; which they could not o 
without apparent Diſloyalty, and high Diſobedience, were they in this, as the 


are in other things, relating to the Peace and Defence of the Kingdom, ſubject v 


his Commands, when legally iſſued. 3 rn r 
But to return you a more particular Anſwer to hat you have ſaid, to prov 
the King to have the ſole Legiſlative Power: As to what you pretended I hat 
quoted out of Glanuille, if you pleaſe better to conſider of it, you will not 

that he gives the King any more than an enacting Power, together with his Gres 


Council: For though he tells us, Quod Principi placet, Legis habet Vigorem; yet mut 


what follows, cas ſcilicet quas ſuper dubiis in confilio definiendis Procerum quidem confi, 
& Principis antecedente Authoritate conſtat eſſe promulgatas. Where, by the laſt confiln, 


is meant ſomewhat more than meer Advice, as I have already proved. ms a, f 
; ractii⸗ 
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Dialggus the Fifth. 
Bratton, 
the Advice and Conſent of the Great Council, or Commonwealth, alſo neceſſary 


— quicquid de Conſilio & de conſenſu Magnatum, & Reipublicæ communi Spon que, Authori- 
tate Principis pracedente, juſte fuerit defnitum, 4 NJ 

But further, to let you ſee how much you are out in your Argument, whereby 
= you would prove from the Form of our Indictments of Treaſon, Cc. That the 
King hath the Sole Legiſlative Power of the Kingdom ; I ſhall ſhew yon, that 
au our ancient Laws, as well Common as Statute, do declare the contrary : Since 
divers Acts of Parliament have expreſly affirmed, that ſuch and ſuch Offences 
WW wore Treaſon, not only againſt the King, but againſt the King and the whole 
Realm too: Pray take theſe Inſtances ; ſee the Statute 1 Edu. 3. c. 1. Wherein 
Hb de Spencer, 4 5 the Father and Son, are by the King and Parliament de- 
SS clarcd Traitors and Enemies of the King, and of his Realm: See likewiſe 28 

. S. c. 7. Wherein the Crown is ſettled by Act of Parliament on the Heirs of 
1 Body, begotten on Queen Jane, or by any other after Marriage; and that the Offenders 
bat al interrupt ſuch Heirs in their peaceable Succeſſzon, they, with their Abetrors, Main- 


divers ancient Indictments in Stanford's Pleas of the Crown, are laid contra pacem 
_—_ R:7is & Regni. And that the Parliament hath reſerved to itſelf a Power by the 
= Statute of the 25th of Edu. 3. to determine what Crime ſhall be adjudged Trea- 
ſon, beſides conſpiring to kill the King, and thoſe other Offences ſpecihed in the 
ame Statute, you may conſult the Statute at large. But that theſe Offences can 
be no other than an Endeavour to alter the Government, or Fundamental Laws 
of the Kingdom, I think is evident, ſince all Offences relating to the Lives, or 
= Honour of the King, Queen, and their eldeſt Son, are there particularly ſpecified ; 
and it was by Vertue of this Statute, that the late unfortunate Earl of Strafford 
vas firſt impeached by the Commons, and afterwards attainted by Act of Parlia- 
ment in the Year 1641. but whether juſtly or not, it is not my Buſineſs now to de- 
termine: It is ſufficient that it was .hen granted by the King himſelf ; that if the 


BE bitrary Power, he might have been deſervedly condemned. 
hut that the Power of Making and Diſpenſing with Laws, is particularly ap- 
== ply d not only to the King, but to the Lords Spiritual, T emporal, and Com- 
== mons; pray remember the Preamble of the Statute I have already cited of the 
= 5th of Hen. 8. c. 21. wherein it is ſo expreſly declared, as alſo by the 24th of 
= this King, chap. 12. the Preface of which Statute runs thus: © And whereas the 
= - King's moſt Noble Progenitors, and the Nobility and Commons of the ſaid 
Y , Realm, at divers and ſundry Parliaments, as well in the Time of King Ed- 
4 © ward iſt. Edward 3d. Richard 2d. Henry 4th, Oc. made ſundry Ordinances, 
=. Laws, Statutes and Proviſions, for the entire and ſure Conſervation of the Pre- 
wy  -082tives, Liberties and Preheminences of the ſaid Imperial Crown of this 
= Realm, Cc. Where pray note, that the making of all theſe Statutes, is 
ca ccribed to the Lords and Commons, as well as to the King: Which is alſo far- 
7 Ther acknowledged by the {aid King Henry, when in a ſet Speech to the Parlia- 
ment, reported by Crompton (in the Caſe of Errors) he ſaid theſe Words; © We 
. being informed by our Judges, that We at no time ſtand ſo highly in our Eſtate 
= . Royal, as in the time of Parliament, wherein, We as Head, and you as Mem- 
bers, are conjoined and knit together into one Body Politick. And ſure then, 
14 1 — King's Simile be true, wharſoever F unctions are performed by the whole 
n y mult be done by the Members as well as by the Head. I ſhall ſum up all 
ave laid into this Syllogiſm, That Power which cannot make or enact an y new 
z — — HE 58 75 and Conſent of two other Bodies, is not the Sole Legiſla- 
nan 5 ow. 5, that Power which cannot, Cc. Ergo, The King is not 
on 7 ; _ = longer diſpute this Queſtion with you, ſinceI own the Two Hou- 
3 8 8 ſome Ages paſt, a ſhare in the Legiſlative, though in a large 
Sov * 258 0 ©, as you yourſelf do partly grant: And though for the more juſt 
ite Lor i "a le, our Kings have for a long time admitted the Three Eitates, viz. 
5 OP1ritual, Temporal, and Commons, into a ſeeming ſhare of the Le- 
giſlative 


though he agrees with Glazujlle in making the King's Authority necef . 
 fary to the Eflence of a Law: Let he is more expreſs than the other in making 


to its being, as you may remember by theſe Words; Cum Legit vigorem habeat, 


tainers, &c. ſhall be declared and adjudged High Traitors to the Realm. And therefore 


Earl had been really guilty of Deſtroying the Government, and Introducing an Ar- 


239 


ditions impoſed upon a Prince by others, either by a Foreign Power, as in Id 


Fundamental Limitations; or elſe they muſt alſo have a Power of forcing or cd 


or puniſh him for his Tranſgreſſions, he will then ceaſe to be a Monarch; {it 


king War, either Offenſive or Defenſive, againſt him: So that beſides the Hilo 


+44 4B-4-1 o 1 f ECAPORUT ICA. 
y any Fundamental C 


illatire Power: Let this was not by Cbnlitline; nor 
itution of the Government, as you ſuppdſe; but only from their own e 
Grade and Fayour, to make Laws by the Tonſeht of the whole Realm, beews 
that no one part thereof ſnould have any caufe-to complain of Parriality + An 
though I grant the King is bound to obſerve.theſe Laws when made, by yer 
of his Coronation-Oath, ſo as that he cannot alter them without their Conken; 

is he ſtill above the Law, by virtue of his abſolute! Monarchical Power, 4 
is not ſubordinate to it, or ſo bound by it as to be reſponſible to rhe People (, 
any Breach committed by him upon it; for that were derogatory to the do 
reign Power, and inconſiſtent with the Nature of Monarchy, and were to fry 
the Law (which is but a Creature of the Prince's making) above his Soverciy 
Authority: And this would make our Monarchy a kind of Government wy 
would neither be Monarchical, nor yet a „ r but ſome mungrel thing may 
up of both. So that I take the Notion of 'a Mix d Monarchy, to be a Com 
diction in adjeffo : A Limited Monarchy, I confeſs, there may be, either by tk 
Monarch's own voluntary Grant or Conſent, as in this Kingdom; or elfe on Cy 


butary and Feudatory Kingdoms; or elſe by the Natives of the ſame Coun, 
as in ſome Elective Kingdoms and Principalities : But then ſuch Limitations d 
Monarchical Power repreſent a Prince as it were fetter d, and who cannot a& z 
he would, and ought, for the Advantage and Welfare of his People, if he had 
Liberty, and the fall Exerciſe of his Sovereign Power: And therefore in moſtGy MN 
vernments limited after this manner, the Sovereignty ftill remains in the Senat nn 
People that elected the King: Which makes me think it a Soleciſm in Politics 
affirm, that a Monarch (properly ſo called, and ſtill continuing ſo) could be thy 
limited by Laws, or Fundamental Conſtitutions, as you call them at the firſt , ü 
ſtitution of the Government: For if he were thus limited, that Power that c] 
thus limit him, muſt be either Superior or Inferior to him. Superior it could i RE 
be, becauſe the People that could put thoſe Conditions or Limitations um 
him, could not be his Superiors in the State of Nature, before they made li 
King; neither could they be his Inferiors, becauſe an Inferior Power can nent 
limit a Superior: And fince all our Laws, (as well as the Oath of Allegiance al 
Supremacy, we take to the King) do own him to be the Sole Supreme Gore 
nor of this Realm, I cannot underſtand how this Limitation ab extra, can ar 
ſiſt with the King's Supremacy ; for if he be thus limited and reftrained, howi 
he Supreme ? and if reſtrained by ſome Law, is not the Power of that Law, al 
of them that made that Law, above his Supreme Power? And if by the Dire 
of ſuch Law only he muſt govern, where is his Supreme Power? So that then tie 
Law muſt rule and govern the Monarch as a Superior, and not the Monarch tt 
Law ; and he hath at beſt but a Gubernative and Executive Power. 1 
Laſtly; If this Power of the Prince were limited at the Original Conſtituti 
there muſt be a Power appointed in ſome Council or Senate (call it a Parliam 
or Aſſembly of the States, or by what Name you pleaſe) whoſe buſineſs it ni 
be to ſee them exactly kept and performed: Now theſe Men muſt either hari 
Power barely of adviſing the Monarch, and perſnading him to obſerve ti 


pelling him, if he will not hearken to their Advice and Remonſtrances : If th 
have no more than the former Power, that you'll ſay ſignifies little, ſince ti 
King may refuſe to hearken to them if he pleaſes, and may do what he will 0. 
withſtanding ; but if they have alſo a Coercive Power over him, and may 


he cannot be ſo, who is accountable to any Power, either equal or ſuperior 
himſelf : And this our late Parliaments have been well aware of, when they l 
nounced all Coercive Power over the Perſon of the King, and any Right of # 


of Matter of Fact, which I can further give you, to prove our Kings to hate 
been at firſt abſolute Monarchs; I think the very Hypotheſis of a Mix d, or Lim: 
ted Monarchy, labours under ſuch inſuperable Difficulties and Abſurdities, that! 
cannot conceive how thoſe Limitations by which we find the King's Preroga* 
now reſtrained, could ever proceed from any higher Cauſe than the tree Grants 


Conceſſions of the King's Predeceſſors, confirmed by his own Coronation- 0 : 


* 


7 
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lich though I acknowledge he is bound to obſerve, and that if he breaks it, he 
Whigs - t Sin againft God; yet it is only he that muſt puniſh him for ſo do- 
ing fince the Oath is not made to the Feople, but to God alone. 


| +74 2 75 Ferne 3 CEE; ; 1 12 xt: Tf ö 7% # #4 1 0 
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E Notwithiſtanding what you have, now {aid, I hope I am able to ſue you, 


= that all your Arguments againſt 4 Mix d, or Limited Monar chy „axe more ſubtile 
than true. For as to your firſt Argument from the Word Monarch, I grant indeed, 


that Arictly ſpeaking, the Word Monarch and Monarchy ſignify a ſingle Ruler, and 


the Government of one alone: Let in common Acceptation, or according to the 


re, in Denmark, and Sweden, the Emperor, and thoſe Kings, have been called 


h, and thoſe Kingdoms Monarc hies. And though by the Original Conſti- 
Ee thoſe Governments z; thoſe Princes have not been inveſted with a pure 


Imperial Authority, 1 85 chat of the Roman Emperors of old; yet ſince they 


_ 


had the Executive and Guber | e Goyernment c 

d that they were look d upon as the Heads of thoſe Kingdoms, and that the 
bovernment did. therein 'partake more of Monarchy than of any other Form, 
boſe Princes have been always called Monarchs, notwithſtanding there was a very 


Wrcat Mixture of Ariſtocrac in the Empire, and in Dewmark, and both of Ariſto- 
* acy, and Democracy in Sueden. The like may be ſaid of England, France, and thoſe 


Kingdoms in Pain, that we: inſtituted. by the Goths and Vandals, the Francs and 


n after the ancient Gothic Model of Government. And though grant this 
f Government laid down by Ariſtotle, Jet are they not for all that to be con- 
eemned; but rather the more approved of, ſince by this Mixture they were capa- 
ie of divers Benefits, and free from ſeveral Miſchiefs, which are incident to any 
r thoſe Forms of Monarchy, Ariſtocracy, or Democracy, when exerciſed purely 
Send without any ſuch Mixture: And that this, as to England itſelf, is no Inven- 
ion of the Commonwealth-Men, (as you call them) you may read King Charles 


oe Firſt's Anſwer to the 19 Propofitions ſent him by the Parliament, for the Words 
1 3 


ee remarkable : 7h Kingdom, ſays he, is mix 
ED emocratical Government; and that ſo wiſely, that we have all the Conveniencies, and none 
of the Inconveniencies of any of thoſe Forms taken ſingle. 


- "a 


Nor doth this at all derogate from the Nature of the Monarchy, nor make any 


ie iſion between the neceſſary Functions of Sovereign Power: For I have already 
granted, that the Executive or Gubernative Part is wholly in him, as alſo the 
over of making War and Peace. And as for the Legillative, as long as the King 
ach a Negative Vote in all Laws that paſs, and that they cannot be made with- 
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_ But as for your other Argument againſt a Prince's being limited by the Origi- 
aal Conſtitution of Government, though as I yield it is more ſubtile, ſo it is alſo 
ore ſophiſtical and fallacious than the former. For your Dilemma, by which 
ou would prove the Abſurdity of that Notion, will not do; becauſe a Prince, 

ar. the Inſtitution of the Government, may be limited by thoſe who are neither 


Superior, nor inferior to himſelf; but only equal in the State of Nature 8 
3 poſe the People to be with the King — — — was made ſo by them: 2 — 
Equals may thus limit each other, you yourſelf will not (1 ſuppoſe) deny in the 
2 [Caſe of Princes, who are Equals in the State of Nature : As Queen Mary (for 
_mplc) made ſuch Conditions with King Philip of Spain, before ſhe married 
"* him, that if he offered to meddle with the Government of this Kingdom with- 
3 a — toons, would be lawful for her to part herſelf from him, and to ſend 
| me into his own Kingdam 5 | 7 
ns WO e, ch * And might ſhe not with a ſafe Conſcience have 
= State of Nature, and the Perſon they are about to make King before the Poli- 
a Marriage of a Coronation or Admiſſion to the Crown, and ſee if they do 
5 x N or whether the Pepple can be blam d, if they repudiate their Politick 
sban for invading that part of the 1 which they had reſerved to 
Z 1 them- 


Laws and Conſtitutions of ſeveral other Kingdoms, beſides England, as in the 


ubernative Part of the Government committed to them, 


; Y Wort of mix d Monarchy is not to be reduced to any of the three diſtin&t Kinds 


or bis Royal Sanction, the Legiſlative Power is not divided, as I have already 


onditions on his ſide ? Apply this to the People in 


241 


d of Monarchical, Ariſtocratical, and pag. 96. 


T.. 5.3. poſſible or improbable, that without any Hinderancè of that Power which is 


\ 
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themſelves? Nor doth this argue any mere Suptdriehty nite e TI 
rider in the. like Sta 
he owed hin 
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Put any 
5 Way 
y perliſt in Tack Vigws” 
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ernment, and do d 
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NOW £1109, "hy 
ns of the King's Grace and Tavour, as:you"affirm, ith 
part of their Birth-right ar th Original Conſtitution of the Gin 


practicable too either in this ot any other Kingdom: And when you can yon 
the contrary by Hiſtory, or Matter of Fact, as you'pro gl vel fy 
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Cauſe. . SIO M1) 511 0 J. bahn 
f TS C . oh er C2 a I. 
is &-.4 . CALL Sas H%H n FP! TY q: 


M. You have broached a parcel of fpecial Commonwealth Notions, in wid YG 
you are every way out: As firſt, in making the King's Authority derived eite Mil 
from, or by, the People's Conſent : Whereas all our ancient Lawyers call u 
God's Vicar, or Lieutenant on Earth, and not the People's: And in the u] 
place, in ſuppoſing he may be reſiſted by Force of Arms, whenever the Peo 
ſhall think themſelves oppreſs d, or their Fundamental Rights and Libertics 1 
you call them) invaded ; it is contrary to the expreſs Declaration of the Pati 
ment, by two ſeveral Statutes in the 2d Year of the late King Charles: And th 
you diſclaim all Coercive Power of the Two Houſes over the King, yet it isaj 
to place this Right of Reſiſtance in a more fallible and ungovernable Body, u 
the whole People in their natural Capacities ; which as it is more conſiſtent mi 
your Principles, ſo it is more dangerous to all Supreme Powers, as well Commit 
wealths as Monarchies, as J have partly ſhewed you already; and, I hope, my 
farther convince you before I have done. But ſinee J have not now time to ſhe 
you the Falſity and Abſurdiry of theſe Notions, and to urge the Statute at lig 
againſt Reſiſtance in any Caſe whatſoever ; J pray go on in the Method you have p 
poſed, and let me ſee how you can make out, that even our Parliaments do not- 
rive that Privilege they now enjoy of giving their Conſent to Laws, as alſo ti 
very Being, to the gracious Conceſſions of our former Monarchs. ' 
F. That I ſhall do with all my Heart: But firſt let me tell yon, that tho 
I own the King to be God's Lieutenant in theſe his Dominions ; yet I muſt lie 
wiſe aver, that it was only by the Conſent and voluntary Submiſſion of the fer 
ple of this Nation, that the firſt Monarch (begin where you will) could obtill 
that Title. And as for thoſe Statures you mention againſt all Reſiſtance # ay(# 
whatfoever, I doubt not but to ſhew you, that it was never the Intent of that l 


liament to debar us from all neceſſary Reſiſtance and Self-defente, in Caſts of 5 
legal Violence, and intollerable Oppreſſion; unleſs you can ſuppoſe they wer f a8 
ſolved to alter the Government, and to put it into the King's Power to deſtio 5 
our Laws and Liberties ; and inſtead of a lawful King, to ſet up for a lawlels Tr th 
rant whenever he pleaſed. E * | = ye 
:M E, 

no 


But to come to the Matter in hand, I ſhall ſhew: you, that it is not at Fe 
fat 


\ 


fary to the King as Supreme, that he might for all that have been limited as to the 


Dialugue the Fifth. 


Legiſlatire at the firſt Inſtitution of the Government, which I ſhall thus make 
out. . | bo Wor FRO e 


I do therefore in the firſt place ſuppoſe, that the Engliſh Saxons being a free Peo- 


e. after their Conqueſt of this Iſland, as well Nobles as Commons, did agree by 
cheir free Conſents, and publick Compacts, to ſet over themſelves a Prince or Sove- 


reign, and to reſign up themſelves to him, to be governed by ſuch and ſuch Funda- 


of its Exerciſe. q 


_ -. Then becauſe in all Governments after Caſes will ariſe, requiring an Addi- 
tion of Laws, ſuppoſe them covenanting with their Sovereign, that if there be any 
Cauſe to conſtitute any neu Laws, he ſhall not by his ſole Power perform that 
Work; but that they will reſerve in themſelves a concurrent or co-operative Power : 
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= mons being ſo numerous, cannot meet together in Perſon; therefore, for the do- 
ing of this Work, it be agreed, that every City or conſiderable Town ſhould 


1 have Power to depute one, or more, to act for the whole Body in the Legiſlature. 
That the Nobles by themſelves in Perſon, and the Commons by their Deputies 
aſſembling there, may be repreſentatively the whole Body of the Kingdom, with. 


: WE Power to execute that Authority reſerved for eſtabliſhing new Laws. 
4. Since the occaſion, and need of making ſuch Laws, and expounding the 


E 1 for the avoiding of the Inconvenience of three ſtanding coordinate Powers, they 
did not eſtabliſh theſe Eſtates to be conſtantly exiſtent, but occaſionally, as the 
Cauſes for which they were ordained ſhould require. 8 — 


Eſtates ſhould be ſtill A emblies of his Subjects, and ſwearing Allegiance to him; 
ind that all zew Laus which by Agreement of theſe Powers ſhould be enacted, 
would run in his Name, and be called his Laws, and they all bound to obey him 
a them, when thus eſtabliſh'd. 7 | | 
| 6. And laſtly, it being ſuppoſed, that he who thus was to govetn by Law, 
and for the Furtherance of whoſe Government ſuch new Laws were to be made, 
W ſhould beſt underſtand when there was need of them; and that the convening 
and diſſolving 6f the Aſſembly of the Eſtates, was a Power of great Truſt ; it 


ole ſuch Meetings. But in proceſs of Time, ſome Princes, not caring much to 
vc their Government look'd into, or to have any Power in being but their own, 
raking Advantage of this Power of aflembling theſe Eſtates, did, more ſeldom 
chan nccd required, make uſe of it: Whereupon Proviſion was made, and a Time 
7 let by new Statutes, within which an Aſſembly of Parliament was to be held. 
Now when you have made theſe true Suppoſitions in your Mind, you have the 
very Model and Hiſtory of this Monarchy; and we ſhall eaſily find what to an- 
oer to the Arguments be fore produced on either fide. For firſt, it is his Par- 
14 liament; becauſe an A/embly of bis Subjects convocated by his Writ to be his 
Council, and to aſſiſt him in making Laws for him to govern by; yet not his, 

as en Courts are, as deriving their whole Authority from the King. So like- 
vi e his Power of aſſembling and diſſolving them, proves him thus far above 
4 der el becauſe, though as to the Time of their Meeting, it depends on him; 
1 E their Power and Authority, quoad Sperificationem, i. e. the Being, Kind, and 
= e of it, is from the Original Conſtitution. For as to that, they expect 
o Commiſſion and Authority from him, but only to their Meeting, to proceed 


11 2 to 


— * 6 WW 6 13 


gnental Laws. Here is a Supremacy of Power ſet up, tho limited as to the manner 


old ones, could not be conſtant and perpetual; therefore we may farther ſuppoſe, 


5. Becauſe a Monarchy was intended, and therefore a Supremacy of Power 
as far as was neceſſary) muſt be reſerved in one, it was concluded, that theſe 


= <, that they will be bound by no Laws, but what they join with him in the ma- 


_ 3. I ſuppoſe, that tho' the Nobles may perſonally convene; yet ſince the Com- 


— 


was put into the Prince's Hands, by Writ to Convocate, as alſo to Prorogue or Diſ- 
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dermine and deſtroy it. He is hereby acknowledged to be Supreme, ſo fary 


exerciſe it with a due Reſpect and Subordination to that Power from which thy 


_ 
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iſſue forth Writs of Summons, the Sheriffs, nay Conſtables might ſummon dt 


_ Majeſty's Conſent and Allowance : And we know that at this Day, the Ju | ; 
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to act; but when met, they act r the Original Rights of their © 


ſtitution ; and thoſe Acts proceed from their conjunct Authority with, not fron 
their Subordination to the King in the Legiſlative ; as alſo in laying of Tax 


Cc. on the People. . | 
The Oath of Allegiance indeed binds them, as his Subjects, to obey him, 10 
Po 


verning according toeſtabliſh'd Laws: But yet it fuppotes them to be built up 
the Foundations of his legal Government, and miſt not be interpreted to m 


to rule them by Laws already made, or to be made, but not without then 
So that this is no Derogation to the Legiſlative Power of Parliament: Ay 
believe of theſe things no unprejudicd Man can make any queſtion. jy, 
herein conſiſts. the accurate Judgment of the Contrivers of this Form, that 
have given ſo much into the Hands of the Sovereign, as to make him'a Monarch; Wl 
yet have reſerved ſo much in the Hands of the People, as to enable them to pu- 


” 


ſerve their Laws and Liberties, 


M. I confeſs you have given a long and plauſible Account of the Origin 
and Form of our Government, though if it come to be examined, I doubt i 
will prove a meer. Romance, and not at all agreeable to true Hiſtory, or Mart 
Fact: Since if we look to the eldeſt Times, either after the Saxon or Vma 
Conqueſts, we ſhall find the Power of our Kings to have been ſtill more ably 
lute than they are now. And I think I could - eaſily trace the Steps by w AM 
the People have attained to all the Power and Privileges they now enjoy; which, Wl 
as I do not grudge the Nobility and People of this Nation, yet they ought W 


were all at firſt derived; leſt if they ſhould aſcribe them to themſelves, the Rig 
ſhould be tempted to deſtroy thoſe great Privileges, and taking away the wr 3 
Being of Parliaments, to make Laws without them. e 1 


But to ſhew you farther, that this Notion of an independant Power in te 
two Houſes by the Original Conſtitution of the Government, is altogether «inconi Wn 
tent with the King's Prerogative, appears from clear Matter of Fact, even i Wal 
you yourſelf have put it. For when Kings thought fit not to have their Pom 
controuled, you acknowledge they called Parliaments leſs frequently than uſu 
and that thereupon there were divers Laws made, appointing certain times f 
their Meeting ; from whence it appears, that before this the times of thi 
Meeting were wholly left to his Diſcretion. Nay farther, that the King's It 
rogative of aſſembling them, or omitting it when he pleaſes, cannot be limit 
by any Act himſelf can make, appears from hence, that norwithſtanding al 
thoſe Laws that have been made for Annual and Triennial Parliaments, ou 
Kings have never thought themſelves obliged to call Parliaments oftner thi 
they ſaw their own Occaſions, or the Neceſſities of the People (which ty 
themſelves were ſole Judges of) required. Nor did any Parliaments ever fil 
Fault with this, till that rebe/liozs one in 1641, which had the Confidence to 
ſent to the King a Bill to be paſs d, whereby it was not only enacted, that thi 
ſhould be a Parliament every third Year ; but that upon the King's omitting" 
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Freeholders, and proceed to Election; and that the Lords might alſo meet wit 
out any Writs from the King; which was quite contrary to the Original Cr 
ſtitution, by which (as you yourſelf grant) there could be no Parliaments vitt 
out his Summons ; he being Principium, Caput & Finis Parliamenti. And if ©! 
ſeems wholly improbable, nay impoſſible to me, that your Tro Houſes ſhould hae, 
by the Original Conſtitution, any Power of meeting or doing any thing without I 


the Name of the Houſe of Commons, deſires of the King, Liberty of Speech. 
King Henry VIII. and Queen Elizabeth did ſometimes rebuke the Houſe of OY 


nous, and ſent to them to deft, when they were about to paſs any Bill they dd 5 
not approve of, or to meddle with thoſe things which did not belong to then m 
Which plainly declares, that (contrary to your Aſſertion) neither of the Two H# BY 


have any Power to proceed upon any Buſineſs, or to paſs any Bill which = 


/ * 


Ul 
- 
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gig oproves of And though I grant that they do not ask the King's 
| ow? Cane bringing in, or — ]-y all Bills whatſoever in either Houſe; 
or that the King can command them to give him What Money, or paſs what 
Bills he pleaſes; yet this Privilege mult needs proceed from his Grant or Con- 
ceſſion: Whereby, though he hath diſcharged them from an active Obedience 
0 ſach Commands, yet hath he not thereby diveſted himſelf of any of the eſ- 
ſential Rights of Sovereignty, or at all diſcharged them from a Paſſ e Obedience, 
or Submiſſion to his Power, ſuppoſing the worſt that can happen, that he 
_ ould take away what ſhare he pleaſed of the Subjects Eftates without their 
cConſent; or make his own Edi&s and Proclamations to be obſerved for Laws: 


o 


since the King's Authority is prior to all others, and that (as the Statutes of 
award VI. and Queen Elizabeth, which I have al ready quoted, expreſly de- 


2 2 clare,) Al Power, Authority and FurifditFion,” Spiritual and Temporal, 5 derived 
och from the King. So that unleſs your Legiſlative Power of Parliament be 
= ſomewhat, that is, neither an Authority nor a Juriſdiction, it is by this very Body 


7 * 
"% 


TY acknowledged to be wholly derived from him: Not have you yet anſwered this 


_ Argument, nor I believe can you do it. 1 


(2 


* 
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As for your Hiſtory which you promiſe to give me, of the abſolute Power 
ot our firſt Saxon and Norman Kings, I deſire you to defer the ſpeaking of it 
til another time, it being now late: Let I do not doubt but to prove, that 
Phat I aſſert concerning the limited Power of our Kings, even by the Original 
—_ Conſtitution of the Government, is no Romance, but true Hiſtory. Nor are 
the Reaſons that you have now urged to the contrary prevalent enough with 
me to alter my Opinion: For I think I am able to prove ſomewhat more than 
but now aſſerted, vz. that the M ittena Gemote, or Great Council, met conſtantly 
once a Year, or oftner, when Occafion was, under the Saxon Kings, without 
Wany Summons from them'; as when we come to the particular Hiſtory of this 
Matter, I ſhall ſhew you more at large. And alſo, that for the firſt hundred 
SY cars, after the Coming in of the Normans, the Great Council, or Parliament, 
Wuſcd to meet of courſe at the King's Court, at two or three of the great Feaſts 
of the Year, without any other Notice by Writ or Summons. The firſt men- 
rion we find of ſuch Writs, being in King John's Magna Charta : But that when 
Fheſe Aſſemblies became leſs frequent, by reaſon of the King's diſcontinuing of 
them and becauſe of the Eaſe the Nobility and People found, in being diſ- 
charged from ſo conſtant and chargeable an Attendance, they came to be ſo 
icontinued at laſt, that, as you yourſelf confeſs, there were fain to be expreſs 
ws made for their more frequent Meetings: And though the Power of ſum- 
noning them, was ſtill left wholly in the King; and that he did very often 
Liſpenſe with the Calling them, according to the intent of thoſe Statutes ; yet 
doth not this prove any legal Prerogative in him ſo to do; but that it was a 
:” thigh Breach of Truſt, and alſo of his Coronation Oath, when he thus omitted 
co call them: Since our Kings were formerly ſworn to keep, and obſerve thoſe 
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L ſequentia, ſo it is no true 7 of Proof, to argue from an illegal Exerciſe, or 
| Abuſe of Power, to a legal Right of Prerogative. And thongh the Parliament 
might not always actually queſtion, or find Fault with their Kings for thus neg- 
becing to call them; becauſe, perhaps the Publick ſuſtained no preſent Damage 
L from it ; and that they thereby eſcaped the giving the King thoſe Taxes and 
IS — which he uſually demanded of them at ſuch times: Yet when the long 
4 by 7 or Omiſſions of Parliaments became a general Grievance, by rea- 
14 People p : Encroachments that the King and great Men often made upon the 
=. 25 3 bertles in thoſe Intervals ; and that the King look'd upon it as a piece 
den ) th e 800 to abuſe this Truſt as far as he pleaſed: Then (and not till 
1 be need of a Law, that there ſhould be a Parliament every Year ; 
nicht proc 5 e of any Failure of Summons on the King's part, the People 
W .. 75 R — to Election without it, which was not ſo properly a new Law, 
eNeltoration of the old Conſtitution ; ſince anciently the People met the 

| King 


. Laws, quas uulgus elegerit, which the People either have, or ſhould chuſe, con- Not. Clans. t. 
r. ſtrue it which way you will ; though I own in French it is in the Preterit, auera E. 2. m. 10. 
een, Hould have choſen, And as it is an old Maxim a Fucto ad Jus non valet con- bars Unica. 
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King at theſe great Councils, at ſuch ſet Times of the Tear, as I ſhall pro, 
when we come to the Hiſtory, of Matter of Fact, which Lam not ar all afraid Ne 
judged by. And then alſo, I ſhall ſnew you, that tho' the King is now Print 
pium, Caput & Finis Parliamenti, (that is, the Parliament properly ſo called) Ye 
that the great Council, or Aſſembly of the Eſtates, had, from the. firſt Inſtitutiq 
of the Government, a Power of aſſembling themſelves, in caſes of Neceſſity, fug 
Vid. Walſing- as are doubtfyl or diſputed Titles to the Crown, or the Abſence of the Sud 
ham & Mat. ſor ; and then they have often met by their own inherent Authority; and lar 
Weſtminſt. either ſettled the Succeſſion of the Crown, as they thought good; or elſe 4 
in the begin- recognized an Hereditary Right in the Abſence of the Heir; as when Kin 
— . Edward the firſt was in his return from the Holy Land : Or elſe to depot g 
= King's Juſticiary,when he abuſed his Power, as in the Caſe of William Loy 
4. Hen. Hiho p of Eh, who was left Vice-Roy by King Richard the firſt, when he wy 


Hunt. and 


Ro. Hoveden - into the Holy Land. | 
And though I own that ſome high-ſpirited, and yet well-beloved Prinz 
might take upon them a Power of rebuking the Houſe 1 Commons when they me 
dled with Buſineſs they did not like : Yet this Submiſſion proceeded from : 
great Reverence they had for their Perſons, and Confidence they placed » Wn 
their Government. Since we find only thoſe Princes that were wiſe W 
ſucceſsful in their Government, and ſo became the Darlings of their Peak 
ſuch as Queen Elizabeth and King Edward the Third, (for as for King Hm 
the Eighth, I remember no Inſtance of it) who durſt venture to act thus. 1; 
for the deſire of Freedom of Speech, it is but a Compliment ; for how can th 
Grievances of the Kingdom be redreſſed without ſpeaking freely of them? i 
if one great End of Parliament was to redreſs theſe Grievances, it were alto: 
ther in vain for them to attempt any thing in this kind, if the King could Bron Wl 
beat them from it, whenever he pleaſed. But Bracton doth not only tell us d 
habet ſuperiorem, Legem, & Curiam ſuam Baronum, Cc. in the place I have alrcaj 
cited: But the old Book, called The Mirrour of Juſtices, alſo teaches us the ſari 
Leſſon in his ſecond Section, where, ſpeaking of the King's Power, he tells 
That though the King can have no Peer in the Land, yet nevertheleſs, if by his own Wa 
he offends againſt any of his People, none of thoſe that judge for him can be both J 
and Party. It is therefore agreeable to Right, that the King ſhould have Cir 
panions to hear and determine in Parliament, all Writs and Complaints 
cerning the Wrongs of the King, Queen, and their Children; and of them eꝶ 
cially whoſe Wrongs could not otherwiſe have common Right. Theſe Com 
nions are therefore called Counts, after the Latin Comites, Oc. Nor can I thi 
that any King would have erected a Court to have redreſſed the Wrong dane BW 
by himſelf, or his Family, whether he would or not. But as for your mai Wi 
Argument, from the Words of the Statutes of King Edward VI. and Que 
Elizabeth, That all Authority and Juriſdiction, as well Spiritual as Temporal, bf 
rived from the King; I do own it true; that is, if meant of all derivative Aut 
rity, ſuch as that of all inferior Courts, as well Civil as Eccleſiaſtical. ful 
ſuppoſe you yourſelf will not affirm, that the Eccleſiaſtical Authority of Bil 
as to their Right of meeting in publick Synods or Councils, is derived i 
the Crown. But the Truth. is, the Senſe of this Statute is no more, than til 
all ſuch Juriſdiction is immediately derived from the King, though origin 
from the People, (which Fbrzeſcue calls Poteſtatem a Populo efluxiam), and by da 
intruſted with him, as the Supreme Magiſtrate, to diſtribute it to all inf" 
Courts, which yet he cannot at this Day create anew without an Act of Pali 
ment: So that this will not extend to the whole Aſſembly of the Eſtates tie 
ſelves ; ſince I doubt not but to prove, by undeniable T eſtimony, that that ur 
ſtitution is as antient as the Englih Nation itſelf, 
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M. I ſee you have a mind to wreſt the true Senſe of this Statute by a forcel 
Interpretation; but I hope. at our next Meeting to prove to you, that our in 
Saxon and Norman Kings were abſolute Monarchs ; and that not only all the 
berties and Privileges we enjoy, but alſo our Civil Properties were wholly derived 
from them: And if ſo, it will alſo neceſſarily follow, that all Diferei 
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2 Dialogue the Fifth. 
Dinge 1. BH i is | wholly derived from thoſe Kings. For as to 
the Commons, Freed not go ſo high” fot their Original ' ſinee it of the Opi- 
nion of our beſt Ahtiquaries 3, and I think the learned Dr. Brady. hath ufficiently 
| 37 ed it | ainſt Mr. Petyt, that they ate 710 untirnter than che latter End of 
n tte 1 ird's, or pethaps the "18th of Edward the Firſts Reign. Nor do 
ine Authörs yon have quoted for the independant Authority of Parliaments, Se 
[Bratton 4nd the, Arrow) nicntion any ther than the Carre Barwam, of that 
Faris and Barotls, as the Author of che Mirren hath worded it; by which can 
be meant no other than the Houſe of Lords: For as to that of the Commons, 
had they been then in being, or had they had any thing to do in the Govern- 
WW ment, it is not likely theſe ee pa e eee een 
of thoſe Times, would have omitted. articularly' to mention them. ; 80 that 
2 le higher I go, and the fore T look on the Hiſtory of our antient Engliſh Kings, 
the more 4b lla T find theit Power, and the leſs dependant upon the People. 
beretore 1 have very gteat reaſon to believe, that our firſt Kings were abſo- 
ute Monarchs; nor only by the Original Conſtitution of Parliaments, but al- 
o chat our very Liberties and Pto erties proceeded at firſt from their meer 
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_ 7 1 know you have Weed ihe fark things more than once: All the Diffi- 

eat lies in the Proof. And therefott'T would not have you be too poſitive, 
er rely too much upon -the' oneiſeneſs or Silence of the antient monkiſh Wri- 
eers of thoſe firſt Times. For ſince, as I own, they have never given us any 
exact Account of our antient Civil Government, nor yet of the Hiſtory of their 
Dun Times; ve are forced,” for the moſt part, to pick out the Truth from 
ther Circumſtances, or ſuch Paſſages as we can meet withal in antient Laws 
nd Cuſtoms; nay, ſometimes from thoſe of their Neighbours, who lived under 
he ſame kind of Government and Laws with our S2xo2 Anceſtors, as proceed- 
ing from one common Stock or Original; as I'fhall ſhew you before we have 
done. But ſinee we are already in Poſſeſſion of our antient Laws and Liberties, 
End of a Right to Parliaments once every Tear, or oftner if need be, by two 
aotient Statutes yer in force, at fartheſt once every three Years, by a late Act 
f Parliament, it ought. to be your Task to prove to me the abſolute Power 
r our firſt Egli Monarchs ; and by what Steps and Degrees they came to 
art with their Power, and to be thus limited as we now find them; and 
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_ 7. I ſhall obſerve the Method you preſcribe.” And therefore, to begin with 


ic firſt Entrance of the Eugliſß Saxons into this Iſland; I ſuppoſe you are not 
i-norant of ſo common'a Piece of Hiftory, that all the Title they had to this 
land was by the Sword or Cunqneſt of their firſt Princes or Generals, who being 
ent by Lo, together with the Armies that followed them out of their own 
= Country, becauſe it was too narrow or barren to ſuſtain ſuch great Multitudes, 

they came over hither to ſeek new Dwellings. Now whether theſe Princes 
vere made Kings before they came over, or that they made themſelves ſo im- 
gmediately after their Conqueſt, will be all one; ſince if we conſider them as Mi- 
litary Captains or Leaders of Armies, their Power was abſolute, as that of all 
_ -ccrals ever was, and muſt be by the neceſſary Laws of Military Diſcipline. 
l we look upon them as Kings or Princes (as it is very likely they were alſo 
oecore they came over) ſince they were certainly of the Blot Royal ; all of them 
cecriving their Pedegree from Moden their God, as well as fifſt King; and being 
appointed Kings by their Fathers, or other near Relations, over thoſe Parties 
or Colonies they were to lead out and command, there is no Ground to be- 
lere they owed their Titles to the Votes or Suffrages of their Followers. 
= | But after they had ſettted a Heptarchy, or Seven Kingdoms, in this part of 
: Britain called England, we find them governing, and leading their People like ab- 
folute Kings and Monarchs over their little Principalities And ſince each King- 
dom was conquered from the Britains under their Conduct, according to the 
Laws 
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Laws of Nations, and Right of Conqueſt, all the Lands of each Kingdom * 

longed to the Conquerors; who, though they cantoned them out into Shars 

their Captains and Soldiers, according to each Man's Valour or Deſert thy 

did this wholly proceed from their Bounty and Favour, who. might have . 

the Whole to themſelves, if they had pleaſed. And hence it i: that nor Ky J 
he ſince the Norman Conqueſt, but alſo long before, all the Lade England we A 
holden of the King, as the Supreme Lord: And if fo, I ſuppoſe, you vil h 


— 


deny, but that according to your own Principle, all our other Privile, 
and Liberties muſt have been derived from him; ſince you have already 4 Bi 
ſerted, that whoever is Lord of the Soil of a Country, he is ſo alſo over tle BY 


Perſons of the People. 


» 


F. Before you proceed any farther, 1 pray give me leave to anſwer vir 
you have now ſaid, I doubt with greater Shew and Appearance of Trib 
than the Matter will juſtly bear when well canvaſſed. But ſince I grant t 
earlieſt Writers are very ſhort, in giving us the true Form, or Original Conj; 
tutions of our antient Saxoz Government, it is neceſſary we look into the my RA 
Authors, who treat of the Laws and Cuſtoms of the antient Gothic Nations; , 
Stirp of whom the Germans, as well as out antient Engliſh Saxons, certainly ww, 
| and in thoſe Authors you will find, that they, as well as other Nations of th; 
Gar _ Gothic Original, were never governed by abſolute Monarchs; but by King « 
Hula Princes, limited by the Laws and Common-Councils of their own Nation; 
Gothicam. aàs were all thoſe that deſcended from this Gothic Original, BB 
Cap. 4. In the firſt place therefore, ſee what Tacitus ſays, in his Book De Mori Go 
manorum, who ſufficiently proves, that it was a fundamental Conſtitution of all ty 
German Nations, to order all publick Affairs in General Councils or Aſſemblie d 
the whole People. Wherefore the ſame Author there tells us: De minoritm if 
Principes conſultant, de majoribus Onnes ; ita tamen, ut ea quoque, quorum penes Pla 
arbitrium eſt, apud Principes prætractentur. As alſo that in this Council they tri 
great Offenders for Capital Crimes, Licet apud Confilium accuſare quoque & diß 
men capitis intendere. Nor was the Power and Right of their Kings Abſolute 
Arbitrary, but Limited and Elective, as appears by thefe Paſſages in the ſar 
1d. cap. 12. Author: Reges ex Nobilitate, Duces ex virtute ſumunt. Nec Regibus infinita, ant lin 
Caþ.7- poteſtas, &c. And ſpeaking of the manner of their holding theſe publick Cound Wk 
Cap. 11, after Silence commanded by the Prieſts : Mox Rex (ſaith he) vel Princeps, mi 
atas cuique, prout nobilitas, prout decus bellorum, prout facundia eſt, audiuntur, aun 
tate ſuadendi magis quam jubendi poteſtate. Si diſplicuit ſententia, fremitu aſpernum 
Tag. 634 fin placuit, frameas concutiunt. Honoratiſſimum aſſenſus genus eſt armis laudari. Sar Wl 
you may here ſee their Kings had no Negative Votes in their Councils, whatever 
they might have afterwards among the Engliſh Saxons ; and that they did not v 
much as preſide in them, but the Prieſts, you may ſee. in the ſame place: Sin 
tium per Sacerdotes, quibus tum coercendi jus eft, imperatum. And therefore it is at 
gether unlikely, that they ſhould have had that Abſolute Power, you fancy, i 
the Lives and Fortunes of the People; ſince you plainly ſee, that they could i 
ther make Peace nor War, accuſe or condemn any Man, nor raiſe Taxes, 
out the Approbation or Conſent of thoſe Councils. 


Now ſince all the Engliſh Saxon Nations were from Germany, I leave it to ti 
Judgment of yourſelf, or any indifferent Perſon, to conſider, whether a People l 
free as this, who came over hither not as Subjects, but only as Volunteers | 
ſo many Captains or Generals, who went out meerly to ſeek new Habitat 
ſhould be ſo fond of a Government they never knew at home, as to give the 
Captains (whom they made their Kings) an Abſolute Deſpotick Power over tlel 
Lives and Eſtates, which they never could endure in their own Country. 
that they were not then Kings, I thus prove: Firſt of all, no antient Writer tui 
I know of ever mentioned any ſuch thing, but rather the contrary ; for who 
believe, that before it could be known what the Succeſs would be, they ſho 
make meer Soldiers of Fortune, or Leaders of ſome Bands of Adventurers, Kiss 


before the Country they were to govern was conquered, or that they knew 
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ces that came over, viz. Hengiſt and Horſa, our Hiſtories make them Brothers 


3 eee e | 5 © r 
give no account how theſe Princes ſhould become Kings, but by the Conſent or 


| ſelves Kings, without the Conſent of their Army or People, is altogether impro- 
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| I | Authority you yet give me none. But for the main Part of your Aſſer tion, that 


tie firſt Saxon Kings were Abſolute Monarchs, becauſe all the Land was con- 
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not certainly know which way rhey divided their Conqueſt to their Followers, 
= fincc Authors mention nothing of it; yet this I think I may poſitively aſſert, that 
= whatever was done in this kind by the firſt Saxon Kings, was not as abſolute Pro- 
_ prictors of the whole Country, but as publick Truſtees, for thoſe over whom they 
—_ were ſent: For ſince (as have already obſetved) theſe People were utterly 
Strangers to a Deſpotick Government at home, it is altogether unlikely, that 
their Followers ſhould confer upon them an Abſolute and Unlimited Power abroad, 
vhich they were never uſed to before: And therefore they could not be Kin gs by 
Right of Conqueſt over the Eſtates or Perſons of thoſe who were F ellow-Conque- 
We rors with them, and ſet them up for what they were; nor yet over the Britains, 
We ſince they were either totally driven out into Wale or Cornwall or elſe thoſe few 
chat were left, being reduced to a State of Servitude, were by degrees ineorpo- 


* 

* 

rated with the Sax ans. 
1 


| Andtho} for want of Antient Hiſtories, as well as Letters, among ſo rude and bar- 


ditions theſe Captains were by them elected to be their Kings; yet thus much we 
may find out by thoſe few Remains we have left us in Bede and Otlier antient Hiſ- 
corians, that they had all of them the ſame kind of Government and Laws, with 
eery little difference from each other: Since we find, in all the ſeveral King- 
ons of the Heptarchy, there were the ſame kind of Witzena Gemors, or Great 
gooncils, by whom the Kings were elected, and without whoſe Advice and 
Vonſent they could do nothing of moment, either in Peace or War, as any one 
bat will but read thoſe Laws that are left us, collected by Mr. Lombard and: Sir 
WH. Spelman, in his Saxon Councils, may cafily obſerve. A HW nent ee 
__ 525 Re Oy 
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M. I own indeed, that Our Saxon Abeeſſors, Jen 
Kingdom, brought in their Son Laws Along: Wirkt them"; but it doth not from 
Hence follow, that they brought their Popular Government in with them too : 
And thoſe Aſſemblies Toit, mentions might be Colincils of the German People 
in general, not of the Sax,” which. Name is not to'be found in all that Author. 
Bat what if it be granted, that thoſe People, which Were afterwards called Saen. 
verre governed by ſuch Councils, was Hor this Government a Democracy 2 And 
bbe Pcople fo far from having a Share in theſe Councils, that they only had Voices 
in them. And if any had any more Power here than others, they were the Prieſts, 
_ 0 were a ſort of Chair- men in them, eommanding Silence, and who had a coet- 
_ cc Power, as Tacitus ſays. In theſe Governments, no Man can doubt of the 
A Duffrages of the People; but under ſuch a8 you mention, you would, I think, 
= ſcarce be c d to live. where the Pri ee ee, eee Nee e. 
* ontented to live, where the Prieſts bear ſo much ſway; where there 
9 * no Cry or-great Towns, but only ſcattered Houſes, and Habitations by 
& | 1 . — — or Clay, Arms of Trees and Stubble; 
E | Civility ; where there was no Cie ach 4 Ee ef Bae 
dans, o Food, but Milk, ; Pulſe and Plefh. wirbt made of Beaſts 
where was no Propriety in L 8 © and Fleſh, without Art or Cookery ; where 
10 | Þ Ty in Lands, no Money, no Work for Lawyers, as you will 
= 1 you read Tacitus, and the 6th Book of Caſar's Conmentarics,. Be 
3 KK... And 


ther ever they ſhould arrive there or not? And as for the two firſt of theſe Prin- 


| with joint Command over thoſe Saxons, Who were ſent hither as Auxiliaries to the 
Britains, againſt the Pics; nor is Hengiſt ever called King, or the Time —_— 
Reign reckoned, till near eight Years after his coming over hither, viz. after the fon whe * 
Death of Vortimer, and the driving of Voriger into Wales: And therefore I can 707 ac: © 


Hinden, an. 
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Election of their Soldiers or Followers. For, as for themſelves to create them- 


bable and abſurd, and not at all to be reliẽd on üpon your bare Word ; for other 


WE quered for them, and to their Uſe, and that all Land was held of them, is alto- 
1 I 4 gether as precarious, | our Hiſtor les being herein -wholly ſilent. But tho? we do 


barous a People as theſe were at firſt, we have no Records upon what expreſs Con- 


145 


en they had conquered this B. 4. P. p. 3 


Vi. Ver- F. ſee you would fain evade the Authority of Taciins, concerning the Peopt! 


Tacit de or Angles, the Engliſh Nation as well as Name is derived. But tho Tacieus, wy Ml 
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And as for what you ſay concerning the Beginning of the Swan Kingdom 
B. P. P. g. r9, this I{land ; to this I reply; that Aengiſt and Horſa, and thoſe other Leaders who 
20. brought the Saxons into Eugland. Were all af them of the Royal Line of the Sax, 
Mat.Weſtm. as appears by all our Hiſtorians; and 10 e yet well fable to ſubſil 
44 an. dag. And it was not the manner of thoſe, Countries, to thraſt our their Supernumt 

raries by force, but to draw them out regularly by Lot, at ſuch a Rate and Ph 
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portion, and to give them Generals and Officers of great Birth and Degree. 
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. Nor is it probable, if they had made Articles with their Followers, that thg 
Princes ſhould have had ſuch Abſolute Authority, as they had, over the Liresal 
Fortunes of their Subjects, in the more early Times, almoſt all the Privilege 
the Engl; Nation being granted long ſince that time nay, moſt of them ſup 
the Conqueſt; yea, ſince the Barons Wars. But as for what you ſay concern 
the Gothick or Vandal Kingdoms, ſince they relate nothing to our Governmen:| 1 

need not ſay any thing to them; nor doth it follow, that if their Kings were l- 

MM LS --1 1 5 5 


oy 


mited, or but upon condition, that ours mult be ſo too 


7 


ane awd 


gan. Reſtitu- having any ſhare of the Government amongſt the Saxons, becauſe! forſooth, thy 
tion of dcay- Nation is not particularly nanvd.in his Hiſtory : But tho',the Saxons are not yy 
ed Inte . ticularly nam'd by Tacits, yet the A1gl; are there mentioned among thoſe Gray 
gelen F. 28. Nations, who worſhip d their common Goddeſs Hertha, which that Author h 


terprets to be Terra, the Earth; and you very well know, that from theſe 4% 


Mor. Germ. lived about the Beginning of the Emperor Trajan s Reign, names not the S; 
Vid. Ptol. in yet Ptolomy, who writ within 40 Years after, expreſly mentions them, placing tit 

Tab. 4. Eu- Country not far North of the River Allis, and near the Place where all agreetłk 
yep. Angli were ſeated ; ſo that they were either all one and the ſame Nation, or vey al 
little different. But Ethelud Quaſtor, one of our antienteſt Engliſo Saxon Hiſtorians al 

in his firſt Book, makes this Nation of the Saxon of a far wider Extent, and tu 

it reach d from the River Rhine all along the Sea-Coaſt up to Donia, now call 
Denmark. 75 „ 207-40 lis va RE 
BY 7... VVV 5 144 ISHS 5 18 
But ſince I ſee you cannot well tell how to evade this Teſtimony of Tais 
but by affirming, that the Government in Germany was a Democracy; and, that ti 
People had the only Sway in it, is a great Miſtake, ſince he exprelly]mentig 
their Kings and Princes, and there only: ſpeaks of the manner of tranſacting i 
publick Affairs, in which, it is true, the People (as it is very well known byait 
antient Hiſtories) had formerly a greater Share than now ; yet doth he not there: 
by exclude their Princes and Nobility from having alſo their Shares in it. And 
as for what follows in Tacitus, of the Royal Power, auctoritate ſundexdi, magii qui 
jubendi poteſtate ; I ſuppoſe you cannot deny, but that Privilege yet remains to 
tince the King cannot commanyl the Parliament to make what Laws, or give li 
what Money he pleaſeth : And therefore that doth not make it a Democracy, mil 
leſs the Prieſts preſiding in their Afſemblies;, which is no more to be wonder 
at, than that the Biſhops have ſtill Votes, and their Share of Legillature# 
the Houſe of Peers; or that a Biſhop; when Chancellor or Keeper, {toul 
be Speaker in the Houſe of Peers. Or ſuppoſing that their Prieſts had mot 
Power among them, than the Chriſtian Clergy had after they were converth 
doth it therefore follow, that it was not the ſame Government; or that it 
therefore be ſo intolerable, that. I would not have been willing to have led 

under it > Since, I muſt tell you, F am not againſt Civil Offices, tho 
exerciſed by Clexgy-men,, as far as the Buſineſs of their Function, and the & 
nons of the Church will permit. As for the reſt; which you obje& canceri 
the barbarous living of the antient Germans, it ejther makes nothing to 
matter in hand, or elſe againſt you; fince it proves plainly, that Abi0 
Monarchy was not the firſt Government among all Nations, as you ſuf 

poſe. Nor doth it therefore follow, that e 4 wr People were rude 
barbarous, therefore they had not the Wit to prefer Abſolute Monarch 
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dre all other Governments, ſince the Romans (who ſure were a civil: d People) 
wt n ENS. ogy eee AN 28 Hur © HOISTS DDNONT- OI Hot 
did likewiſe as much abhor it. ile Mö 199; Do 
nn” W en.” > To DocGih 00 43; W-/; emo ; 


Fo any: | ben 9 | „„ pi ( FR | CORE 
Bhut as for what you, ſay againſt Tenge, and thoſe. other Leaders, who 
ought the Saxons into Britain, being elected Kings by their Followers, is 
othing but meer Gueſs and Conjecture. For that they Were not. Kings "AE 
ome, yon your ſelf grant; and whether they -were able well to ſubfiſt at 
ome, or not, is nothing to the purpoſe. - It is plain they thought they could 
end their Condition, or elſe would never have left their Country. And tho 
de granted, that Hengiſt, with his Followers, came not over as Enemies, 
ut Auxiliaries to the Britains; yet it is not therefore more likely, that they 
ere choſen by the King of their own Nation, than that their own Follow- 
| rs ſhould afterwards ele& them, eſpecially when: the one is agreeable to our 
en Hiſtorians, and the other not: For Matthers-Florilegus tells us, that Ho- 
being ſlain, the Saxoizs Fratrem ſuum Flengiſtum in regnum Cantiæ ſublima- 
n; that is, they elected or advanced him to be King, if I underſtand 
s ching by that Word: And this agrees with the Polichronicon of Ranulph 
aden, who places the Beginning of Hengiſts Reign immediately after the 
Death of his Brother Horſus, viz. Anno Dom. 465. eight Years after the com- 
Mme of the Szxars into Britain. And that the reſt of the Saxons, who came 5 
Wither after, had no better Title than Election, I could farther prove, if 
the Time would give me. leave: For they that will read the antient Ac- 
eunts of the Saxon Nation, and what Government they had among them, 
ng after the Time of Cæſar and Tacitus, will find that it was impoſſible that 
ey ſhould be thus created? Kings before they came over; ſince at that 
me they had no ſuch things as conſtant Kings amongſt - them: For in 
Poſe Times it was rather an Ariſtocracy than a Monarchy, as Johannes Po- 
nus in his Saxon Chronicle ſheweth us, for which I refer ygu to Verſtegan, 
bere this Paſſage is made uſe of at large. Verſtegan, p. 68. 80 that if this 
ere the Government of the Saæons as low as the Time of Charles the Great, 
cdurſt leave it to any indifferent Perſon to judge, whether the firſt Saxon 
Kings in this Ifland were made ſo by their own Princes before they came 
er, or were choſen by their Followers; ſince no Hiſtorians mention the 


9 ww 
28-73, 
be, 


mer, tho' all of them agree of the latter: They commonly uſing this 

; 4 | Praſe, Regem fecerunt, or elegerunt. And that all che firſt Kings of the Hep- Vid. Earl of 
were Hlective, nothing is more plain; ſiſice the Great Council of the Laναοt:T 
| Nobility and People did not only elect them; but often depoſt them too, when ” poch 5 ſ 
vey grew intolerable, through Tyrantiy'6r Miſgovernment j\ as” may appear Quarter Sol. 
re Example of Sgibent, King of the Wift-Sarbns, and divers others I could fions at Le 
{nc in, who were expelled this Kingdom''(as'Brompton and other antient e Her, 1690. 
vronicles tell us) by the unanimous Conſent and Deliberation of the Nobility. and the 
People. Many like Inſtances J could give you in the other Kingdoms of the = —_ _ 
yptarchy, but that it would be too tedious. MO Ve Bromp- 
_ RT }-AQNT- ©: 5 N „„ . ton. Chron. 

© 4 Nor doth your Reaſon ſignify any thing, that it is not probable that the firſt 0 779 
cs were made Kings upon condition, i becauſe of the abſolute Antho- 3 - 
_ ::y had over the Lives and Fortunes of their Subjects, ſince it is alto-— 

© 3 5 in 8 Fact; none of the Saxon Kings being able alone to L 
er Great Or impoſe Taxes upon their People, without their Conſents in 
err Grcat Councils, much leſs to make War without it: For then the War, 
ough begun by the King alone, muſt have ſignified little in an Age, when there 
ere 0 Standing Armies, nor Money in the Prince's Power to pay them, there 


= 11g then but little Coin of any ſort; a ö 0 
8 X 1ort, and their v 7 
| 4 . Victuals. | | * 8 2 5 Re 'CNUES being moltly paid 


—_ ts 51 iss 
N 14 


5 ke. N Pray 8 . co 8 | = _ 4 | . l | | I 
—_ du, give me leave to interrupt vou a little. 1 indeed, 
= . { i own indeed, 
” hat the particular mor n lttle a 


© oma ay ie Laws and- Conſtitutions of each of the Kingdoms of the 
IM e particularly known; and perhaps ſome of their Kings might 
Dd Rich 1 conicquently liable to be depoſed by their People, whether 
3 S or Wrong, I will not now Sn: : But if we conſider the State 
©. k 2 GE 


* A BAT A SI J * — 
r ere 8 * s en — — 

- — IE SEL ——— — * = 5 * 2 — : 

— Res EE . " e „ F * N 

— = . — — — — — . - Ee D 

b — — — — — —— ; IT 


= =D — - a — * 
RN — ” — LEEEY 
1 aa th. a. MI. : 3 2 . - = — 8 r 
F 5 E 2 5+ — Rn * r 
ne S — 2 — OT an N —2 — ms — = = 
E ä rr 8 | 
Gene bo a hab _— _ 3 2) =o FOR 2 — 
< — 3s = —= =o — — ak — ——— — Fa I Poo gu ES CY - > 3 — 
2 5 — 1 — ons 3 
r > * — -_ ; ne — — . + z —_ 
1 * ob. OI I n — Wa HS I — 
— e — n — nne ˖ . — — 9 — — = * 
= 2 2 : 


n 


23 
— 


= — 2 
. ů £5 


3 


a — 22 2 
- 8 — 


— — 


* 
— — — — 
. 3 — a 


Ea, 
— EI 
— 4 


- 7 — — 
— * OI > — 
i 4_— — — — * — . 
% — 161 — 
— . 
hs = — Y * 


S 
== 2 

- ih ——— 
"+ p 


— 


— = _ 
EAR EL iy ow 
* . OED — 7 — — 
— - the as Pre — % 4 
ox” 7 — — — — 1 — — _ 
— 8 * — —4 _ 3 vv. 
3 — „ 7 = oo 


252 


Vol. Is 2. 367. 


Ob. 6. 


of things, after theſe, ſeven Kingdoms became - reduced into ohe; you: 
thoſe Kingdoms into one, ſo it is to be ſuppoſed, that having no Right 


Nobility, and People of the Kingdom, in their Great Councils. For thzj Wl 


moment: For tho! it be therein recited, that divers of the Laws, Libertics 0: 
we now enjoy, were granted by King Edward the Confeſſor, and other MF 
yer muſt it not be ſo underſtood, as if the People of England had no Lr 
or Civil Rights before his Time; for that were to contradict plain M 

of Fact, and the Hiſtories themſelves I have already cited. But why they ver 
called his Laws 5 and his Cuſtoms, William of Malmsbury hath very well or 
ſerved, when ſpeaking of the good Laws made by antient Kings, and Of 
cially by King Etbelred, which were confirm'd by King Cnuie, he hath tl 
remarkable Paſlage : Ir quarum cuſtodiam etiam tunc temporis bonarum, jap 
mine Regis Edwardi juratur, non quod ille ſtatuerit, fed quod obſeruauerit y 
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# 
; 


find them much altered; and as Egbert, our firſt ;Saxou Monarch, reduced 


them but by Conqueſt, and the Submiſſion. of their Kings, 'when overcome.” 
Battle, both he and his Succeſſors muſt needs have become far more 00, 
lute than they were before; and if they were Elective before chat time, di 
now certainly become Hereditary Monarchs, the Crown deſoending from þ, 
ther to Son 8 divers Deſcents : And ſo conſequently theſe Princes granted dives 
Privileges and Liberties to the People of thoſe Kingdoms they conquered, 40 
that they were no other than the free Grants or Conceſſions of our forag 
Kings, upon Petition or Requeſt of the People, and accepted by the Ce 


need go no farther than the Coronation Oath taken by the Kings of Emlay if 
when the Archbiſhop of Canterbury asks the King: Sir, will you grant ay 1 
and by your Oath confirm to the People. of England, the Laws and Cuſtoms gam 
to them by the antient Kihgs of England your Predeceſſors ; and namely, the Liu oy; 
Cuſtoms and Liberties granted to the Clergy and People. by. the Glorious King Edwut 
your Predeceſſor ? 5 * „ 41128 _ 


* 


From whence we may obſerve, that all the Biſhops, Earls, Barons, and I 
ple there preſent, do own and confeſs, that their moſt antient Laws, (@ 

toms, and Liberties, were granted to them by Edward the Confeſſor, and os i 
antient Kings, SG VVV us: 


F. 1 doubt you will prove as much out in the Account you give me d . 
our Kings Power, after the ſeven Kingdoms were reduced into one, asm 
were before. For though I grant, that the Title of the }/e/t-Sexon Kuy 
over all the 1 from Conqueſt, and the Submiſſion of the King a 
People they cnquered; yet were they not all actually reduced into a 
Kingdom or Monarchy till a good while after; the Kings of Mercia, andi] 
the Eaſt Angles, continuing in being till the coming in of the Danes, as 
will find by our Saxon Annals. And though tis true, the H- San Kin i 
made thoſe Princes tributary to them; yet that they did not become more# 


ſolute thereby, appears from the Teſtimony. of our antient Hiſtories ; ſincen Wu 


find them tranſacting all Affairs in their Witten Gemots, or Great Councit,1 WY 


well after their Conqueſt, as they did before. And therefore we find, in ad Re 
Regiſter of St. Leonard's Abby in vor (cited in the Monaſticun Anglian We 
put out by Mr. Dugdale) this memorable Paſſage : Memorandum quod am Wi 
mini 800, Egbertus, Rex totius Britannia, in Parliamento apud M intoniam mum Wa 
nomen Regni (de conſenſu Populi ſui) & juſſit ilud de cætero vocari Anglian. ln 
Will. of Malmsbary, that antient and exact Hiſtorian, ſays expreſly of this ky he 
Egbert, Lib. 11. Has omnes Reguorum warietates Egbertus auimi magnitudine am Wl 
cuit, & ea uni quadraus Imperio ad uniforme Dowinrum, 
Leges, vocavit Angliam. It is therefore moſt evident, that upon the Submuli 
of thoſe Kingdoms he conquered, he promiſed and agreed to govern then 
cording to their antient Laws; and hence we find the Mercian Laws 
Merchen Lage, to have continued in force long after that Kingdom was unit" 
that of the eſi-Saxous. e n 
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Nor will your Inference from the Coronation-Oath prove of any gr 


a > a4 i EIS on. at 


— the Laws of divers other Saxon Kings; which though they go un- 

— 1 ſap he yet were made by the Aſſent of the Great Comme! of the King: 

| nh as by the Titles of the Laws themſelves in Mr. Lambard's and Sir H. Selman 8 
Collection of them, you may be ſatisfied if you pleaſe. e e 


e, pray ſee the Laws of King Alfred ; which, though ſaid to be 
| K. as 1 * it is true, he compiled them out of | dryers other Laws, 
—_ formerly in force in the other Kingdoms of the Haprarchy:) Yet that they were 
aso aſſented to by the Vittena Gemots, pray ſee the Concluſion of theſe Laws in 
sir E. Selman. The Words are remarkable; Ego 7/E Hedi, Weſt-Saxonm Rex, 
e ſendi hac omnibus Sapientibs mets, & dixerum placet ea cuſtodiri. So that the cal- 
ung them the Laws of King Alfred, or King Edward, doth no more prove that 
they alone made them, than our now citing ſuch or ſuch a Starnte of King Hen. 8. 
or King Charles J. do therefore ſuppoſe, that thoſe Kings made Laws by their own 
Sole Authority; ſuch Phraſes among ancient Hiſtorians, as well as ourſelves at this 
pay, being uſed only for Brevity ſake, and ſignify no more than their Confirmation 
of them. | | | 


. I ſhall not deny, but that our ancient Eugliſb Kings did for the moſt part 
make no Laws without the Conſent of their Great Council: YetTthink I can give 
Von an unanſwerable Argument to prove, that the very Being and Conſtitution of 
parliaments, or Great Councils, did in the beginning wholly proceed from the 
Grace and Favour of ſome of our ancient Kings; though to which of them to 
Faſcribe it, is not eaſy to determine. But if we may believe your own Author the 
Ilirrour, he tells us almoſt at the very beginning; That King Alfred, for the good State 
f the Realm, camſed to aſſemble the Counts or Peers; and then ordained for a perpetual 
WC:ftom, that twice in the Tear, or oftner, for Buſineſs in time of Peace, they ſhould aſſem- 


We hemſebves from Offences, and live in Quiet, and ſhould receive Right by certain Uſages and 
WJudements. And according to this Eſtabliſhment were made divers @rdinances by ſeveral 
Kings, until the preſent King (viz.) Edw. iſt. 0 . 
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But to come to the Proof of what 1 affirm, it is certain, that in thoſe firſt Times 
> Saxon Kings conferred all the DO, and principal Abbeys in Exgland, 
Aunulum & Baculum, as Ingulf and Malmcbury expreſly tell us. And as for the 


- — — 
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Carls or Aldermen of Counties, as alſo the Great Thanes, Judges or Noblemen 
of the Kingdom, they were only Offices held for Life in thoſe Times, which 
the King might diſcharge them of at his Pleaſure : And hence we find the Titles 


cories and Charters : Thoſe comprehended under the general Name of Wires, 
veing the only conſtituent Parts of the Great Council of the Kingdom in 
WE tholc Times; for as concerning thoſe we now call the Commons of England, we 
do not fo much as find the leaſt mention of them, or any Repreſentatives for 
them, till the latter end of the Reign of King Hemy the 3d. or the middle of E4- 
ward the 1ſt. as I think Dr. Brady hath learnedly and fully proved in his laſt Edi- 
don of his Anſwer to Mr. Peryt's Treatiſe of the Rights of the Commons of Eng- 
land 4/erred. Novi if it plainly appears, that every Part or Member of the Par- 
a ment did anciently receive their very Being from the meer Grace and Con- 
_ c-ſfion of our ancient Monarchs; can you, or any reaſonable Man, aſſert with 
any colour of Truth, that our Great Councils, or Parliaments, could be a Part 
Is of the F undamental Conſtitution, and as ancient as the Government itſelf ? And 
ES E Parliaments did thus receive all that Authority they now exerciſe from the 
1 ing s Bounty, can any Man doubt whether all the Rights and Privileges we now 
11 10 are to be aſcribed to any other Original? For if the very Keepers (as you 
EZ 55 2 8 of theſe Liberties, did all proceed from the King, then certainly the 
» -| gs to be kept muſt do ſo too; and when you can anſwer this Argument I have 


now brought, 1 think I may ſafel 0 5 832 
over to your Opinion. 4 ately promiſe you to be your Proſelite, and to come 
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4 Ye at London 20 treat of the Government of the People of God, and how Folks ſhould keep | 


of Aldermanus Regis, and Thanus Regis, ſo frequently to occur in our ancient Hiſ- 
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Eſtates, or Great Council, to have been as ancient as their firſt Kings, and to hat 


Vi. Hottoman 
FrancoGallia, 


Aſſemblies: The Power of which was ſo great in the latter, that they could 


like Aſſembly of Eſtates, as in the other Kingdoms ; but allo that they had 2 Me- 
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N. I confeſs, this is the moſt plauſible Argument you have hitherto ur 0 
and if I can t anſwer it, I do likewiſe promiſe you to become: your Conyere, f. 
though, granting that Parliaments might have received their Being from the p, 
vours of our Kings, I might deny your Conſequence, that therefore it will fi 
low that all the Rights and Liberties. of the Subjects of England mult do ſo toy; 
ſince they might very well have reſerved to themſelves both Hereditary Proper 
ties, as alſo, a Right to their Lives, Liberties and Eſtates, which the King ſou 
not take from them without juſt Cauſe , and legal Trial; which when they found 
invaded by ſucceeding Princes, they might then (and not till then). find cont, Al 
Great Councils and Parliaments to be neceflary for that end, and as the fin 
Bulwark againſt the Tyranny of ſucceeding Princes: But the Author of the. 
rour, in the Section before the place from whence you took your-laſt Quoratia 
expreſly tells us otherwiſe ; that upon the firſt Election of a King to reign on 
the reſt of the Saxon Princes, they firſt of all made him to. ſwear, That he would 14, 
tain the Holy Chriſtian Faith with all his Power, and would govern his People accu dh 1 
Right, without regard to any Perſon, and ſhould be liable to ſuffer Right (i. e. Jacht 

as wwell az others of his People. And though I do not give any Credit to all te 
Story he there relates of 40 Sovereign Princes in this Iſland at once; yet k 
Subſtance of it may be true, that this Election was made of King Egbert, by ty | 
40 Earls or Counts of thoſe Provinces, which were afterward. by King Aj 
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called HHires. 


But that this Author aſcribes the Beginning of Great Councils to the fiſt h 
ſtitution of the Government, pray ſee what he there farther ſays : And though th 
King can have no Peer in the Land, nevertheleſs, if by his own Wrong he offends agu 
any of his People, none of thoſe that judge for him can be both Fudge and Party: ty 
therefore agreeable to Right, that the King ſhould have Companions to hear and dam 
in Parliament all Writs and Complaints concerning the Mrongs of the King, Queen, ai 
their Children, of which Wrongs they could not otherwiſe have common Right. Theſe u 
panions are therefore called Counts, after the. Latin, Comites. Whereby.you mayk 
that this Author and Bracton, who were Contemporaries, were of the ſame O 
nion in this important Point: And I cannot imagine how any Prince, who H 
Power ſufficient in his hands to do what he pleaſed, (as you ſuppoſe our Eyi 
Saxon Monarchs to have had at the firſt) would ever, if they could have heli 
it, have inſtituted a Court, one of whoſe chief Buſineſſes it was to exam nl 
2 redreſs the Wrongs and Oppreſſions of themſelves, their Wives and (i 
ren. „ 1 9580 + 


But beſides all this, what you ſay might be ſomewhat likely; that out Par Wi 
liaments, or Great Councils, did owe their Original only to the Kings good Vil 
and Pleaſure, did we not find the like Conſtitution to have been in all the Neig 
bouring Kingdoms in Europe, which have been raiſed according to the Gh 
Model of Government, upon the Ruins of the Roman Empire. Now let us lol 
into Scotland, and there we ſhall find this Inſtitution as ancient as any Hiſtorjs 
Record they have. If we paſs into France, we ſhall find their Aſſembly 


had as much Power as any where elſe in Europe. Since they not only frequent 
elected, but alſo depoſed their Kings of the firſt Race, and diſpoſed of the W 
ceſſion of the Crown as they thought fit. If we look into Spain, we ſhall find 
the two greateſt and moſt conſiderable Kingdom, viz, Caſtille and Arragon, the lie 


depoſe the King himſelf, if he tyranniz d over or oppreſs'd them. If we go no 
Northward, we ſhall find in the ancient Kingdoms of Denmark and Sweden, 4 
Norway, that their Aſſembly of Eſtates, or Diets, elected their Kings, and 0 
likewiſe depoſe them, till thoſe Kingdoms became Hereditary, which was but 

modern Times. I ſhall omit Poland, becauſe perhaps you may diſpute wht 

it is a Kingdom, or a Commonwealth. But if we paſs into Hungary, which * 
inſtituted by the Huns, a Nation of Gothic Original, we ſhall find not only tif 


giſtrate 


iRrate called the Palatine 3 who was, as it were, the Conſervator of the People's 


| erties, and who could reſiſt even the King himlelF if he invaded them ; and 
t | mem very remarkable in all theſe Kingdoms, the Repreſentatives of the Ci- 
9 ts. or principal Towns, (which conſtituted the third Eſtate, or Commons in thoſe 
addons) had always a Place in thoſe Great Councils. 


So that, to conclude, it is almoſt impoſſible to conceive how theſe Kingdoms 
hare nom mentioned, could all agree to fall into the ſame fort of Government 
out the ſame time, unleſs it had proceeded from the particular Temper and 
genius of the German and Gethick Nations, from which they were derived: Or 
oo can believe, that all theſe Nations, and their Kings, finding the like Convent- 
ies from theſe Great Councils, and Inconveniencies by the want of them, ſhould 
conſpire to ſet them up in each of theſe particular Kingdoms. | 


=. I will not deny but that the Inſtitution of Great Councils, or Aſſemblies 
tue Eſtates, might be as ancient as the Government itſelf, in ſeveral of thoſe 
i gdoms you mention, which were at firſt elective: But what is that to Eng- 
where our Monarchy hath been by Succeſſion from the firſt Inſtitution of 


Wrr0ur as to the great Antiquity he aſeribes to this Aſſembly of Counts, or 
res, (as Bracton calls them) and in which, by the way, no Commons are 


f 2 tntioned.) And though I grant, the Judicial Power of the Houſe of Peers, 
| very ancient; yet that it wholly proceeded at firſt from the Indulgence of 


Peſence in Parliaments, which is very well proved by Sir Robert Cotton in a 


Weations of State, and Deciſions of private Plaints, it is clear from all Times the 
Ping was not only preſent to adviſe, but alſo to determine. And whenſoever 
King is preſent, all Power of Judging, which is derived from his, ceaſeth; 
Votes of the Lords may ſerve for matter of Advice, the final. Judgment is 
the King's: But indeed of late Years, Queen Mary and Queen Elizabeth, 
reaſon of their Sex, being not ſo fit for publick Aſſemblies, have brought it 
ot uſc ; by which means it is come to paſs, that many things, which were in 
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of the Peers; who, in quality of Judges extraordinary, are permitted, for 

| of the King, and in his Abſence, to determine ſuch Matters as were 
eently brought before the King himſelf, fitting in Perſon; attended by his 
eat Council of Prelates and Peers: And the Ordinances that are made there, 
eived their Eſtabliſhment either from the King's Preſence in Parliament, 

ero his Chair of State is conſtantly placed, or at leaſt from his Confirmation 
em, who in all Courts, and in all Cauſes, is Supreme Judge. All Judgments 
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by, or under him, and cannot be without, much leſs againſt his Approba- 
Sn: 7 he King ouly, and none but He, if He were able; ſhould judge al Cauſes, ſaith 
Wc: So that nothing ſeems plainer to me, than that the Juriſdiction which 
ge Houſe of Peers have hitherto exerciſed for the Hearing and Determining all 


es, as well Civil as Criminal, by way of Appeal, not only between Subjects, 


r 20 in all Accuſations againſt the Lords themſelves, proceeds wholly from 
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LConceſſtion of our Kings; which e r an ancient Precedent, men- 
oed by Abbot Brampion in his Hiſtory. It is the Caſe between King Edward 


ns; thereupon ſaid; Yon Noble Lords, Earls and Barons (i. e. Thanes ) of 


board my Appeal and Gedwin's Anſwer; I will, rhat in this Appeal between 
, je decree right Judgment, and do true Juſtice. ” And upon their Judg- 
ent, that the Earl ſhould make the King ſufficient Satisfaction in Gold and Sil- 
= A for the Death ob his Brother; the King being thetcof informed, and not wil- 
s to contradict it, (the Hiſtorian there faith) H ratified all they had judged. 1 
1 ud give you many other Precedents of latter Date, were it not too tedious : 
” Bur 


and not Elective, as you ſuppoſe? Nor do I much value the Authority of the 


- rned Treatiſe written on that Subject: Wherein he proves, that in all Con- 


S wer Times ated by Kings themſelves, have of late been left to the Judg- 


Bc Land, who are my Liege-Men flow gathered here together, and have 
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oc „ J. 
Kings, appears from henee, that there was always a Neceflity of the King's P. 34. 


7 Confeſſor, and Godwin Earl 4% Kent, whom the King accuſed for the Death of Yi. S. 
AF Brother Prince Alfred, before the Houſe of Peers 3 and there vou WIII find, Ann, 1041, 
a: after the Earl had put himſelf upen-the Judgment of the King's Court, the Col. 937- 
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But this is ſufficient to ſhew, that what the Peers acted in this matter, was 
the King's Sole Will and Permiſſion. I ſhall only conclude; with one Preceg, 
more, in a Caſe ſomewhat of a like Nature. It is that of Henry Spencer Biſhop | 
Norwich, 7 Rich; IT. who was accuſed for. joining with the French + The 0 9 
complained what was done againſt him, did not paſs by the Aſſent and Nm 
ledge of the Peers: Whereupon it was ſaid in Parliament ; That the cn of 
* zance and Puniſhment of his Offence, did of common Right, and aneiegt 4 
© tom of the Realm of England, ſolely and wholly belong to our Lord the Ru 
© and no other. From all which I infer, that the Judicial Power exe 
by the Houſe of Peers, is meerly derivative from, and ſubſervient to the 0 
preme Power reſiding in the King. From whence it alſo follows, that if 
Peers have no Power nor Honour but what proceeds from the Prince, and thay, 
Commons were of a much later Date, then both the Being and Privileges of wn 
Houſes had but one and the ſel-ſame Original, viz. nothing elſe but the wy 
Grace or Favour of our Kings. I have only added this, the better to enforce t 

former Argument; and therefore I deſire you would now anſwer them both to 


ther. 


F. I am very glad your laſt Argument doth not prove ſo formidable jy Wl 
ſuppoſe ; for to remove that out of the way, I muſt tell you that you now in 
much miſtake the Queſtion ; which is not only concerning the Judicial vm 
of the Peers alone, but the Legiſlative Power of the Houſe of Peers and (w- 
mons taken together, which is the Subject of our preſent Diſpute : And thay 
fore if I ſhould grant you, that the Judicial Power of the Peers is derived who 
from the King; yet would it not at all impair the Legiſlative Power of city 
of the Houſes, which no Hiſtorian or Law-Book that I know of (that is or wy 
Credit or Antiquity) aſcribes to the King's Favour, as you ſuppoſe : Nor it 
true, that the Houſe of Peers can give no Judgment, either Civil or Criminal, wit 
out the King's Conſent or Approbation, which is never ſo much as ask d, tk 
Cauſe be what it will; nor is his Preſence at ſuch Judgments at all neceſſary; x 
indeed you confound the King's Council in Parliament, (where I have ſhewedy 
already, he ſat and diſpatched divers Cauſes in a Room or Chamber, diſtin& u 
that of the Peers) or Houſe of Lords. he 1 


But to come to your main Argument, that our Parliament muſt owe its O 
ginal to the King, becauſe each of the Eſtates of which it conſiſts, do 
This I hope will prove as weak, when thoroughly conſidered: For firſt of ll 
could ſhew you, that theſe Councils could not owe their Original to the lui 
fince the Saxon Kings rather owed their Original to them, by whom they wr BR 
moſt commonly elected, as I could ſhew you out of our ancient Hiſtorians, ii 
were now a proper time for it. But as for our Biſhops and Abbots, Cc. wii 
anciently made ſo great a figure in our Saxon Great Councils, (which I a 

ſhew yon, were then both Civil and Eccleſiaſtical Aſſemblies), I have alta 

proved out of Tacitus, that among the ancient Germans (a part of whom dl 

ancient Exgliſb Saxons were) their Prieſts (who were their Clergy) had a cal 
7.2, . 13, Fable Authority in their Common Councils. And can any Body believe, tit 
Sort of People ſo powerful and ſubtile, as the Prieſts then were, would loſe tl 
Power after they came over into England? And we find in Bede, that Edwin Nis 
of Northumberland conſulted with a Council of his Great Men and Prieſts, co 
cerning his embracing the Cariftian Religion; ang when it was: generally tec 
ved, can any Body think that the Chriſtian BiſhoÞs and Clergy would not expes 

to ſucceed in the ſme Station which the Heathen Prieſts before held in 

Vic Hel Cann. Councils? And that they enjoyed this Power very early, appears from hence, ü 
7. 619, 620, the ſame Ethelbert could not endow the Church and Monaſtery of Canterbu9 , 
AHenſu Magnatum & Principum tam Cleri quam Populi. ad 121 


But indeed you are as much miſtaken in the Manner of the ancient Elec 
of Biſhops and Abbots in England. For though I own that at the time 0 0 
Conqueſt, and ſomewhat before, there might be no ſuch Elections of them # 4 
ancient Canons required ; yet that this was not ſo at the firſt, you ma/ en 


Dialogue the Fifth. 259 
. , :Rical Hiſtory; and other Hiſtorians; where it is often men- 
| For — wee Gen, according to the Canons, by the Archbiſhops 
d Biſhops of the Province, and Abbots by their Convent: Nor was the King's 
veſting of them per Amntlam,” & Barulum, then look d upon as any Derogation 
to their Canonical Election, that being no more than either 2 Ceremony of inveſt- 
- them with theit-Temporalities, or 4 Token of the King's Confirmation of the 
Election. And that this was ſo, appears by King Edgar's Charter to the Abby of 
Elaftonbury ; wherein he retains to himſell, and his Heirs, Jus rribuendi fratri Electo 
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nat that which ſo much ſcandalized both Lgulf and ee, was a Cuſtom 


uf. 28 alſo long before the Congiieft, of Confirming the Biſhop Elect in a 
. e F . And to this Cuſtom Agulf refers, when he tells us, 

5 1276 aumis ferronttit mlla Ert Electio Prelatorum there Libera, & Canonica : Sed ig. Ih, 
ner Dignizates ram Epiſcporum quam Abbatum Regis Cirria pro ſan Complacentia con- fol, 559. 6; 
ae. Where, by, Curia Regis, you muff for underſiaiid the King's Court in che 
Eenſe ir is common taken, bur for the Grear Council or Mikel Syrod, as it was \ 
When called, and which diſpatched Eccleftaſtical, as well as Civil Affairs, in the „ 
me Senſe as Curin Regis is uſet NE e of King Edward and 

Earl Godwin, which you but now cited: And in- which Senfe it is always — 
will not be vety tedious on this Subject, and fhall therefore give you but one — 
authority on this Head; and it is that of Muff, ho was made Biſhop of 

7/0 ceſter in the time of Edward the Confefſor ; and that, as Marr. Paris tells us, 4 
animi conſenſu tam Cleri, quum totius Plebrs (Rege dit quem velſent fibi eligerent Præſu- p. 20. 10. | 
n anmuente) in Epiſcopum ejuſdem Joci eligitur. And then he goes on thus; Nam | 
Peer frarrum non deefſet Electio; yet that there concurred to it, Plebis Petitio, Volun- | 
Bos Epiſcoporum, Grutia Proterum, Regis Authoritas : Alf which amounts to no more 

Shan that he was propoſed by the People, choſen by the Biſhops and Peers, and 

Fonfirmed by the, King: Yet that all this did not hinder him from being inveſted 

der Baculum, & Annulum, as the Cuſtom'then was, may appear by the Speech this 

ESSBiſhop Wulſtan made at the Tomb of Edward the Cenfefſer, whither he went to re- | 
en his Paſtoral Staff after his being-deprived' of his Biſhoprick by Archbiſhop 9 
Mank, and the Synod: And the Concluſſon of this Speech is remarkable, | 


. (ſcil. Edwards) Baculum-refigno qui dediſti, Curam eerum dimitto quos mihi com- 
aaa. A like e ok could give you of the Election of this Archbiſhop | 
- rank himſelf in the King's Curia, ot. Great Coimcil, not long after the En- | 
rance of King Wiltiam. But for this I. efer yon to Eudmerus, and the Reign of | 
tar King, printed at the end of Mr. Fayhor's Hiſtory of Gavel-kind. | © 

_ 1e O N PTE 
= But admitting that the King alone had in thoſe Days conferred all Biſhop- 
Wicks, does it therefore follow, that his Nomination of Biſhops, in the purſuance 
f that Truſt which the Kingdom repoſed in him; did likewife make them 
to dcrive all the Right they had to fit in the Great”: Council from the King's 
ie Authority 2 You might indeed with as much Reaſon urge, that becauſe 
e Emperor Theodo/izs (as likewiſe divers of his Predeceflors) did nominate 
iſcbops to Sees, therefore they did likewiſe receive from them all the Authority 
bey had of appearing and acting in General Councils, which 1 am ſure you | 
re too good a Church of England Man to affirm. 5 
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_ . 1 muſt confeſs I never did fo eloſely examine the antient Form of confer- 
as of Biſbopricks before the Conqueſt, as I find you have done: And I will 
eder examine your Authorities; and if I find this Cuſtom to have been con- 
ant and uniform, I ſhall come over to your Opinion. Though 1 doubt it 
3 will not prove to have been fo general as. you would make it; ſince by the 
| Authority you have now brought out of Mat. Paris it appears, that it was 
2 the King who gave leave to this Election of Biſhop Mulftian in the Great Coun- 
| | 5 which I am not yer convinc'd did then take upon them to meddle in Ec- 
leſiaſtical Matters without the King's Conſent: But ſince you have ſpoken 
1 enough concerning the Right and Antiquity of the Biſhops ſitting in our Great 

25 : £4 Councils, 
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Vi.Dugdale's the Great Councils, Rutione Officis, (as.the Earl Mareſchal of England has at thy 
Preface to his Day) and not by Tenure, as they. did aft 
Baronage of ꝓyhether they fate there 


Hon. fol. Je Author no where excludes the Medmeya degens or Lepypegns, il e. mid 


by CI: K 
Councils, it is time you how {peak of the Right of the Peers, or Teupen 
Lords, which certainly could have no place there but from the Favour and 00. 
geſſion of our Kings: So that whether we cynſider thoſe; Lords in the as 


Time as Rulers of Counties, called in old Epgib:Earls or, Aldermen, in Las 


either Military Tenants, or Civil Miniſters ; or elſe Officers, of the Kim 
his Court, or other Employments ; . ns of them were Hereditary in , 


their Honours and Eſtates to his Favour. 
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F. I hope, notwithſtanding, the Confidence you put in this part of the 4% 
ment, that it hath no more weight in it than the former. For though Ian ü 
there was no ſuch thing as. Hereditary, Earldoms before the coming in o 
' Normans : So that though both the Earls and Aldermen might have Place; ; WAA 


er that time,; yet I yery much dach 
> e there only Ratiore,Officir,, and igt as Thaur; or by Rety 
of their great Lordſhips, or Eſtates iu Lands; but if they fate there as Eat 
Aldermen, yet might they not be the only Perſons. that ſate in thoſe Couch i 
by that Title. For there were, beſides theſe, Aldermen. of Cities and Boroꝶ WM 
who were elected by thoſe Places; and who it is very likely appeared h Ml 
them as their Repreſentatives in thoſe. Councils, until by Succeſſion of I 
thoſe Towns began to ſend. two Burgeſſes in their ſtead; ſome Footſcend 
which ſtill remain in London, where the Aldermen, of every Ward are firſt pm | 
ſed to be elected Parliament Men before any other: And it is certain that iu 
Aldermen, in the moſt antient Cities, as London, Tork, Lincoln, &c. are not cih 
ed by any Grant or Charter from the Crown, but by an immemorial Rig (= 
Preſcription. 1 JJ Oo Oo 
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But admitting that theſe Earls or Aldermen appeared in theſe Councils) 
reaſon of their Offices or. Dignities which the King conferred upon them, 
doth it not prove, that the very Office itſelf proceeded wholly from him; r, 
we find the Authority of thoſe chief Men, whom Tacitus calls Princes (a 
which anſwer theſe Earls) to have been uſed among the antient German'ly Was 
before, when he tells us in the ſame Chapter where we cited the reſt ; uu 
Pagos, Vicoſque | Principe,] reddunt, centeni fiugulis ex plebe Comites Concilium full Wl 

 auttoritas adſunt. Which exactly anſwers our County, and Hundred Cor; 
under the Saxon Kings; wherein the Alderman of the County, or his Depuf Þ 8 
the Sheriff, preſided, and the Freemen of the County or Hundred wer tit Be 
Judges of all Matters of Fact. So that though the King might apponit tu Wl 
Princes or Governors of Provinces, or Counties, yet doth it no more folln 
that they owed their Being and Place in, the Great Council wholly to his Vi 
than (as I ſaid before) ſuppoſing that, the King had antiently the Nominatio a = 
all the Biſhops and Abbots in England, that therefore they muſt alſo owe tit Bl 

Place in our great Councils, or Synods, wholly to them; ſince the King perm Be 
ed both of them as a publick Truſt committed to him by the Commonv Be 


v 


in the one caſe, as much as in the other. = 
Bur indeed, I think the greateſt part of the Members of this Aſſembly (velic 
| Aldermen and Burgeſſes for Cities and Towns) conſiſted of thoſe Thanes, ut 
Names. are often found in. the Subſcription of the antient Charters of ol 
Saxon Kings after the Principes, Duces and Comites ; and that though mai} 
them might be the King's . Zzudal Thanes, or Tenants in Grand Serjeart), & 
Knights Service in chief, as Mr. Selden tells us in his Titles of Honour, yet 


leſs Thanes, from having Voices in thoſe Aflemblies, who were afterwards 

Vavaſſours, or Lords of Townſhips, afterwards called Manors, with Cou!t* * 
nexed to them under the Names of Sc and Soc; which were the ſame with x 
Court-Leet and Conrt-Baron : Eſpecially, if you pleaſe farther to conſider br 


VVV held their Lands 

r of Alodarii or Free: Tenauts there were then, ho 8 nds 

N 8 all Services, but the common Burthens and Taxes of the Nation, 

e bur the Lands of the King's 7hares;' being held by Military Services before 
ee Entrance of the Normans sn... F 
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hat the greateſt part of the Perſons that appeared there did not owe their 
laces only to their, being the King's Miniſters or Officers,” as you ſuppoſe, 
r to their holding ſuch Lands and Poſſeſſions as capacitated them, and 
Svc them a Right to have Places in thoſe Great Councils. And that this was 
ve need not go no farther than the Laws of King Athelſtan, where you will 


ron d a Thane, i. e. 2 Gentleman or Nobleman, as they were promiſcuouſly 
2 e oned at that time. Hi . en . 405 OE „ 


* 


so that though I ſuppoſe there might not be in thoſe Times that exact 


he coming in of the Normans ; yet was it the ſame thing in effect, ſince 
She Biſhops, Earls or Aldermen of Shires (though not enjoyed as Hereditary 
Honours) might make them the greater Nobility or Peers, as the Thanes 
Were the leſs Nobility, Gentlemen, or principal Freeholders; who all appear- 
We in Perſon, might, together with the Aldermen or-Burgeſſes of Towns, repre- 
Ent thoſe which we now call the Commons. And ſuppoſing that then there 
ere no Knights of Shires, yet theſe being then the only Proprietors of 
Wy conſiderable Eſtates of Land in the Nation, might very well repreſent 
their Vaſlals or Under-Tenants, as Tenants for Years, and at Will, 
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10 conclude : Though I grant that the Kings of England are the Fountain 
ef that Honour, which we call Peerage; yet it is only in purſuance of that 


tient Conſtitution which their Anceſtors brought out of old Saxony and 
rnandy along with them, as the firmeſt Defence of Kingly Power againſt 
ee Infolency and Incroachments of the common or meaner ſort of People, 
well as Tyranny in their Princes. And therefore in all Monarchies where 
Pere is no Hereditary Nobility, the Prince hath no ſurer way to main- 
zin his Power than by Standing Armies, to whoſe Humours and Factions 
We is more ſubject, and is alſo more liable to be murdered, or depoſed by 


„ 
— 


1 as, or can be by his Nobility or People. As I could ſhew yon from a 
ultitude of Examples, not only from the Roman, but Mooriſh, Arabick and 
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n Hiſtories: And therefore, to conſtitute a laſting, ſtable, limited 
'| 8 1 (as ours is) it muſt be according to the Model I have here pro- 
Y ne 


W 7 1 ſhall not contradi& the latter part of your Diſcourſe ; but I muſt 
ey tell you, that if (as you yourſelf grant) there were no Knights of 
3 diures in the Saxon Times, I cannot ſee how thoſe we call the Com- 
ons of England had then an y Repreſentatives in the Great Council ; ſince 
BY hoſe Tharxes, or Lords of Manors, whom you fappoſe to have repreſented 
8 1 heir Tenants or Vaſlals, were never choſen by them, and conſequently could 
est properly be their Repreſentatives : But I think it will be eaſy enough to 


EP" ove, chat none of your inferior or middle T; hanes, but only the chief or ſu- 


1 1 had Places in thoſe Aſſemblies. So that theſe Feudal Thanes, or ſuch 
I 1 2 = the King in chief by Military Service, were of the ſame kind 
3 — 0 em that were after the Norman Times Honorary or Parliamen- 
5 dach ranked and their Lands alone were the Honorary Thanelands, and 
4 were afterwards Parliamentary Baronies. Nor can I find any Foot- 
es in our antient Exglis Hiſtories of Cities and Boroughs ſending any 


Repreſen- 


80 that whoever will but conſider the Nature of our Saxon Councils will find, 


a Gontility itſelf annexed to an Eſtate in Land : For if you will but be | 
4 e e King Athelſtan's Laws, you will there find, that if a Villain, Vi. Lamb. 
W-*Cheor!, could ſo thrive as to get an Eſtate of five Hides in Lands, he was?- 5+ 


Hiſtinction between Peers and Commons, as there hath been eſtabliſhed ſince 


Ire at this Day by the Knights of Shires, though they have no Votes at their 


em (when diſcontented with him) than ever any limited Prince yet 
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Repreſentatives to thoſe Great Councils. So that admit 8 ould own. 
preſent, that the Biſhops, . and ſame great Abbots, had, from the "i 


of Chriſtianity in this Iſland, an indiſputable Place in the Great Texts | 
and likewiſe that the Earls, Aldermen, or great. Nobility, had -alſs..x;,,' Ml 
in thoſe - Aſſemblies ; and that the chief Thanes, or leſs Nobles, had al "Ml 
Places there, by reaſon of the Tenure of their Eftates: 'Yet certaihly the W 
of Commons was of 4 much later Date, and @wed its Being either u 
Grace and Fayour of our Kings of the Norman Race, or ele to thoſe s, 
had uſurp'd their Power. And this I think Dr. Brady hath very well ph.] 
againſt Mr. Petyt: And I think I could convince you alſo of the I ü 
by his, as well as other Arguments, were it not i now too late to enter tn 
ſo long a Subjaſh. © |: Jane un on eee Aon wing 
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EF. Therefore, pray let us defer any further Difconrſe of this Queſtion u 
the next time we meet; wherein T hope I may ſhew you, that if you 9, 
that Opinion to the Doctor's Arguments, he hath led you into a very ny 
7 And I ſhall only at preſent take my leave of you, and bid you g . 
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AM. F wiſh you the lie. Wen 11's 10m Pliny 
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RS Citizens, and Burgeſſes in Parliament, were one of the 
Ĩ bree Eſtates in Parliament, before the 4 gth of Henry III. 
2 or 18th of Edw. I. | 


IR, You ate welcome; and fince you were pleaſed to ſend me 
word, that you would come and fit with me this Evening, 
J have been looking over all the Saxon Councils, collected 
by Mr. Lambard, and Sir H. Spelman, and yet I cannot find 
3 in them any Mention of Knights of Shires, or Burgeſſes 
1 for Cities or Boroughs; the only Perſons there mentioned, 
Ra Members of thoſe Great Councils, being Archbiſhops, Biſhops, Abbots, 
and Great Lords, and Zudges; often called by the general Latin Names 
f Magnatec, Principes, Proceres, Optimates, or Primates Regni, which were all 
zomprehended under the Saxon Word, Writes, i. e. Sapientes; by whom (as 74. wie. 
Wir H. Spelman ſhews us in his Gloſſaty) were meant only Senators, or Wiſe-men: B. 6, * 
at is, either Nob/emen, or Great Lawyers ; Vite, in Somner's Saxon Dictionary, 
wing firſt rendred Oprimay, a Nobleman; and then Sapiens, a Wiſe-man. So pg. 65, 57. 
bat theſe Vites, or Sapientes (ſo often mentioned in our Ancient Saxon Laws) i 
ben they are put alone, ſignify all the Eccleſiaſtick, as well as Lay-Members of Et 8 
he great Council, ſuch as Earls, Aldermen, and Thanes, and Judges, as Dr. B. 
ore particularly proves, in his Gloſſary at the end of his firſt Volume. But by 
vincipes, and Optimates, can only be meant Nobles, or Chief Men, as the Word A 
rrinceps, Magnas, and Optimas do always fignify in the Latin Tongue: That is *. 
f, ſuch of the King's great Officers, Noblemen, and Judges of the Kingdom, as 
e Pleaſed to chuſe out, and call to his Great Councils, either for their great Wiſ- 
om or Eſtates, to make uſe of their Advice and Aſfiſtance for the making of Laws. 
RS Therefore pray ſhew me where there are any Commons once mentioned in 
of theſe Councils, or any that repreſented them. Here ate indeed particu- B. 4. F. 
+ ly mentioned, Archbiſhops, Biſhops, Abbots, Aldermen, Wites, Great-Men, and P. 9, 10, 
ler, or Noblemen. Theſe were all the Orders of Men that were then the 
1 onſtituent Parts of thoſe Great Councils, Wittena-Gemotes. And if the Com- 
ons, as now taken and underſtood, were then Members of them, they muſt 
com prehended amongſt the Wires or Sapientes, the Wiſe Men. But that it 
4 wy probably be fo, I ſhall prove, (I.) That moſt of the Saxon Laws, in their 
© — 3 are {aid to be made and ordained by their Kings, with the Advice and 
= * - 2 4 hen Hes or Wiſe Men fimply, withour mentioning any particular 
_- x en Whatſoever. And when any Rank or Degrees of Men are par- 
A 7 mentioned, they are only the _ before rehearſed, both Eccleſiaſticks 
m and 
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Cap. 21, 


Pag. 708, 


Y Cid. 4 


Comitatus, Cronatis, Burgi, &c. de quorum poteſtate non facile 11 


F FF OLITICH 


and Laicks. (2.) I note, that it cannot be denied, but that in every one of theſ: 
Wittena Gemotes, Mice! Synods, Micel Gemotes, or Great Councils, where the 
Laws are ſaid to be made only by the King, with the Advice of his iter g 
Sapientes, without particulatizing any Degrees of Perſons; the Biſhops and Aby 
for the Spiritual Nobility, and the Earle, or A/dermen and Thanes, for the Tem. 
poral, were preſent at the making of them; as alſo the Judges, if there were am 
of the higher Claſs, other than Biſhops, Aldermen, and Gereves, or Preppſi 
(3.) I note, that it follows from thence, that theſe all jointly were the Sapren, 
where there are only Wires or Sapientes in general named, without reciting any 
particular Orders or Degrees of Men. Now if you can ſhew, me from as god 
Authorities as I have here produced, that any of the Commons ate in the 
Great Councils, at leaſt to repreſent the Body of the Commons among the 
Saxons, I will grant, that during the Saxon Government, the Freemen, «; 
Commons of England, as now called, and diſtinguiſhed from the Great Lord 
were an eſſential conſtituent part of the Common Councils of thoſe Times, 

F. To return you as ſhort an Anſwer as I can, to theſe Authorities you ngy 
cite, I muſt in the firſt Place premiſe, That though I grant all Nob:/y among 
the Ancient Germans, Saxons, and Franks, (who were but ſo many Stirs ot 
Branches of the Gothic Nation) were at firſt wholly Military; yet it is a Jen 
great Miſtake, and favours of the Prejudices of the Age and Country we live i, 
to imagine that anciently there were the ſame Diſtinctions between Peers or N. 
blemen, and Gentlemen, (whom we now call Commoners ) as there are non. 
For if we go but over into France or Germany, we ſhall find no Difference ther 
between the greater and the leſs Nobility; and a Gentleman is as Noble 1 
Duke, or a Marquis. And if we paſs farther, into Denmark and Norway, from 
whence moſt of the Daniſb Laws are ſuppoſed to come, it is certain, that bit 
a few Years ago, there were no ſuch Titles among them as Earle, or Barons; 
every Lord of a Town, or Diſtrict, being that which they call an Ade/man, & 


' Nobleman. And fo I ſuppoſe it anciently was among the Eng/ifh Saxons. The 


Word Athel, or Adel, comprehending (to ſpeak in our preſent Dialect) il 
Degrees, as well Nob/emen, as Gentlemen; and for this I can give you tt 
Authority of an Ancient Author, viz. Paulus Warnefridus de geſtis Longobi 
dorum, who ſpeaking of rhefe Adelmen, or Adelings, tells us; Sic apud eos quilin 
Nobiles proſapia vocabantur. So likewiſe Sir H. Spelman in his Gloffary, Ti. 
Adelingi, Tit. p. 9, 10. writes thus, Anglorum legibus dici pro nobilibus in gen, 
quod nec dum apud Germanos antiquatum eft, qui omnes nobiles delmen vocant, 
a Saxonico Aide! pronohili- And Mr. Selden in his Titles of Honour, makes the 
Word Mithe/um to ſignify all one, either Gentlemen or Noblemen. Belides, 
Adam of Bremen, and * Nitardus likewiſe, both Ancient Hiſtorians, divide 
the Saxon Nation into Three different Degrees, or Orders, wiz. into Ar. 
lings, i. e. Nobles; Frilings, i. e. Freemen; and Lazzos, i. e. Villains, Bout) 
or Bondmen. e 
Beſides which Nob/emen, or Gentlemen, there was likewiſe another Sort df 
Men, who though of an Inferior Rank, yet as Freemen, and having a colt 
derable Share of the Riches and Strength of the Nation in their Hands, hal 
likewiſe a Place in the Great Councils, as well as the former. And thefe wer 
the Aldermen, or other Magiſtrates of Cities and Boroughs; and in this the 
reſembled the German Diets, whole conſtituent Members were, acconding t0 
Gonterus, an Ancient German Poet, — 5 


Prelati, Proceres, miſſiſque potentibus Urbes. 


But fince this is a Diſpute about the Signification of Words, in what Senſe ths! 
were uſed in that Age we are now treating of, it will not be inconvenient l 
examine from the moſt Learned Gloſſariſts, the Ancient Signification of 60 
Words which are in Diſpute between us. And therefore, fince we. are a8 


about the Meaning of all other Words except theſe, vis. Aldermen, TÞaits 


Writes, Magnates, Optimates, and Principes, Proceres, or Primates, let us examite 
each of their Ancient Significations. To begin then with the Word: Ealbop-M 
Alderman, which Word was of a very general Signification: For Sir Hen. . 
man in his Gloſſary, Tit. A/derman, tells us, that there was A/dermannus Kg" 


2 r. Lal 


Dialogue the Sixth. 


1. 7 mbard renders the Word Ealvopman, in Latin Senator, (i. e. one that had 
= _ Great Council); and ſo doth Mr. Sommer in his Saxon Dictionary: 
ait whence you may learn, that this Word is of a large Signification , and 
might comprehend ſuch as in latter Times were called Commons, to diſtin- 


f the Lords or higher Nobility. i ; i 
gl - P qu 3 this Word —_ , Ealbep, ſo written in our ancient Lan- 


's 5 n Elder, or Senior; yet an Ealbepman, which we call now an 
* 2 in effect among our Anceſtors, ax was the Tribunus Plebis 
with the Romans, that is, one that had chief Juriſdiftion among the Commons, 
as beins a Maintainer of their Liberties. And if ſo, ſuch Perſons muſt cer- 
tainly have had a Place in the Great Council as Commoners; and therefore 
muſt from the Reaſon of the thing, ſignify ſomething more in thoſe Times 
than an Earl, or great Officer of the King only. ge 

So likewiſe, that the Word Thane comprehended more than the King's Great 
Feudal, or Military Tenants, may appear by theſe Interpretations of ir, which 
our Antiquaries have given us. The Induſtrious Mr. Somner, in his Gloſſary 
at the end of the X. Scriptores, as alſo Mr. Selden in his Titles of Honour, 
do both agree in the 3 I now make between the Greater and the 
Leſs Thanes ; the former being called cynniger depner Tham Regij, the other 
called medmera Sexnar Mediocres, vel Inferiores Thani, Middle, or Leſs Thanes, 
who were Maneriorum Domini, Nobiles minores, Vavaſores & nonnunquam li- 
beri tenentes. With whom Sir H. Spelman in his Gloſſary agrees, Thanorum duo 
erant genera ; Majores quos Thainos Regis appellabant, nos Barones Regis, & 
Thaini Simpliciter, ſeu Thaini Minores qui lidem erant qui Barones Minores, 
hoc eft Maneriorum Domini Nobiles minores, & nonnunquam Liberi Tenentes 
nuncupantur. So likewiſe Mr. Lambard in his Gloſſary, thus, Thani autem 
appellatione viri interdum Nobiles, interdum tibere conditiones homines, interdum 
Magiſtratus atque ſepe numero Miniſtri notantur. And allo in his Perambu- 
lation of Kent, ſaith SeFen, was uſually taken for the very lame that we call 
now from the Latin word Genti/zs, a Gentleman, that is, "Evy»ns, A man well 
zorn, or of good Stock and Family. So that I think nothing can be more evi- 
dent, than that according to the Opinion of our beſt Criricks in the Saxon 
Tongue, the word Thane doth not always ſignify a great Lord, or Baron 
of Parliament, as he is now called, in diſtinction to an Inferior Nobleman 


or Gentleman. And that there were alſo Burgh Thanes, Thanes of Cities 


and Boroughs, will evidently appear from a Writ or Charter of K. Edward 


| | the Confeſſor, which is ſtill to be found in Sir Fohn Cotton's Library, in theſe 
| words Eowapo King Fper Willem J Leodran 5 filyp popte pecen J alle 


mine BupgPepner . on Lunden ppendlice, which Charter with divers other of 
like nature, confirming the Privileges of that Monaſtry, were collected by a 
Monk of Weſtminſter called Su/cardus, who lived not long after the Conqueſt. 

In the next Place, as for the word Magnates, though I grant it there oft- 
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In his Gloſſ4- 
ry, Tit. Ald er- 
man. | 


P. 326. 


EF, 267: 


Spel. Council. 


in Leg. Canu- 


ti, F. 69. 


A 223. 


SubEffigie Faye 


ſting. A. 3. 


F. 97. Ex Car- 
tulario ſœnobi 
Weſtmin. 


en fignities Great Men or Lords; yet not only ſuch as were Lords or No- 


blemen by Birth, bur as I ſhall ſhew you by ſeveral Inſtances, as well before, 
as after the Normans Entrance, that it alſo comprehended the Gentry, or 
Interior Nobility, and ſuch as were eminent and confiderable either in the 
Countries or Cities, for Intereſt, Office, or Eſtate. | | 

As for the word Optimates, I know it fignifies the better, or beſt ſort of 
Men; yet not always great Noblemen, or Lords; For in Monaſlic. Anglic. 
Tom. 2. we read of one Goda, who under Edw. the Confeſſor ſubſcribed him- 
felt Oprimatem, & Miniſtrum Regalem, (i. e. Thane.) And leſt you ſhould ap- 
prehend that Optimas ſhould always fignifiy the King's Thane , or Tenant in 
Copue, de Freſne in his Gloſſary defines Optimates to be Vaſſalli Barones ui 
ab lo Domino ratione Hominii unde pendent; but 1 ſhall ſay more of this 
_ * when I come to ſpeak of the Times not long after William 

77ſt. e 

In the next place, for the word Proceres, it doth not only ſignify Men 
noble by Birth, but I/idore (a Spaniſh Author in the Gothic Times) in his Ori- 
gines, Lib. . Cop. 4. lays thus, Proceres ſunt Principes Gvium; and that this 
word often fignitied in the ancient Exgliſp Saxon, the Chief Magiſtrates of Cities 
or Burghs, appears by A/frick's ancient Gloſſary, where theſe words Proceres pri- 


mates, vel primores, he thus renders yleppe buph papa. And du Freſne in his P. 56. 


Gloſſary 
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| Fare. L filio Epiſcoporum, & Principium ſuorum ; as alſo of Hen, Hunt. Who relatin 
MT hs % the Election of Herod the Son of King Cate, expreſſes it thus; Euir many 
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P. 420. Gloſſary alſo, Proceres appellabantur qui in Gvitatibus precipucs Mogiftrg, 
gerebant. | | 2 
As for the word Principes, any Man that underſtands any thing of the L 
tin Tongue, knows that it doth not always ſignify Princes, or Men Noble 5 
Birth; but any Chief, or Principal Man remarkable by Place, Office or D 
. nity; and therefore we often read in Livy, and other Latin Authors, of Pyr 
cipes Civitatis ;, and in this Senſe I ſuppole every Member of Parliament m. 
be reckoned inter Principes, among the Conſiderable or Chief Men of the ki; 
dom: So that when our ancient Eng/ſh Hiſtorians, (as well before as imm. 
diately after the Norman Conqueſt ) do often, after the Archbiſhops, Biſhops Ke 
add, & ceteri totius Regni Proceres, & Optimates, or Principes, as Member 
of the great Councils of thoſe Times: Let that theſe Writers did not they 
: mean what you would underſtand by theſe words, only Princes, Earls, or Grey 
P. 605. Lords, Mr. Selden in his Titles of Honour teaches us, when ſpeaking of th 
word Principes (as the molt comprehenſive of any) ſays, that tho Princeps i 
the Singular, were proper to every Earl or Alderman; yet;in the Plural, P 
cipes is more often applied comprehenſively to others alſo of leſs, tho 9 
ſpecial Eminency, ſuch as were ri Primarii, or Thanes. And for this he . 
fers us to the Charter of King Ethelwulf, (as it is recited by W. of Maimshny 
Lib. 2. Cap. 2. and Inguiph) wherein that King granted Tithes, and divers ond 
P. 682. edit. Privileges to the Church-Abbey of Malmsbury, which is ſaid to be done ( 


|, x; 


VS 
n 
5 


placitum apud Oxonford bi Leofricus Conſul, & omnes Principes elgerunt . 
raldum. = 
Laſtly, As for the word Writes or Sapientes, there can be nothing in 1; Wl 
Word which can limit it only to Men Noble by Birth, ſince it ſignifes no mx: Yn 
than the King's Great Council of Wiſe Men or Senators, and might alſo e 
refer to the Chief Magiſtrates, or Repreſentatives of great Cities and 5 
roughs. For Du Freſne in his Gloſſary tells us, That among the Lobari, YG 
Tm. 3. 5. Joo Saprentes in Italia appellabant, & Ciuitatum Gives Primarii, quorum Conſilio ki 
pPublicæ gerebantur, Hieron. Rubeus, Lib.-Hift. Raven. Anno 1257. —- Led lint 
antea illud nomen obtinuit in alijs Longobardorum Croitatibus ut |: 
gere liceret ex Oitone, & Acerbs Morena in Hiſt. Rerum Londevetium, &. 
Prof en, „ Nor is this Authority inconſiderable, fince the Lombards were derived fron 
olegomena in | . 5 
Hiſtor. Gothi- the Gol hs, from whom allo the Exgliſp Saxons had their Original, and had ths 
cam. like fundamental Conſtitution, and were governed by much the ſame Laus 
But that the Title of Vibes or Sapientes, was often attributed to the Comm: of 
England, 1 ſhall explain to you when I come to treat of the Anriquir dt 
the Houſe of Commons, after the Normans Entrance; where I ſhall ſhew you, 
that divers Petitions were directed @ ires Sages les Communes, And ſure wh 
ſoever is choſen by a County, City, or Borough, as their Repreſentative, and 
by them thought wiſe enough to be truſted with their Purſes, and to mike 
Laws for them, may very well (I think) be called in Old Exgliſp a Wire, 
in our modern Dialect, a Diſcreet or Wiſe Man. But let this word If, 
ſignify what it will, yet it could never mean here great Lawyers or Judit, 
as your Dy. will have it; fince 1 very much doubt whether Law was the 
a Trade or Profeſſion, or not. And that the Judges in thoſe Days had mi 
any more Voice in making Laws, than they have now, or any more to 0 
in it than in the bare drawing of them up, I am very well ſatisfied ; finceit 
they had any ſuch Power in thoſe Days, I do not believe our Kings would 
ever have let them have loſt it, fince it was ſo advantagious to their Prerogr 
tives that they ſhould Keep it. I could give you divers other Authorities 
though of later date, to prove that the Commons were often included under the 
word Sapientes in our ancient Statutes and Records; but I refer - thoſe fi! 
the Times after the Conquelt, I beg your pardon for being fo prolix a: 
ready, which the Abuſe your Dy. hath put upon theſe words would not permit 
me to avoid. But now we have cleared moſt of the Terms in diſpute be 
tween us, I hope we may proceed with greater Certainty. 
M. Though your Diſcourſe hath been ſo long, yet ſince it is ſo eſſentially 
neceliary to the rg underſtanding the matter in hand, I am well ſatisfied; 


and 1 ſhall more fully confider the Account you give of theſe Words anochet 


ume. 


Vid. Groting 


Dialogue the Sixth. 


o 


x 


1 1 conſequ 
5 Y Boroughs, could be included under this Word Wires, ſince in the Auctuary to 
te Thirty Fifth Law of on tis ſa 
e dns, per Provincias, & Patrias univerſas, & per ſingulos Comitatus 
„ius Regni conſtitutæ, qui Heretoches apud Anglos uocabantur, Scilicet Barones, 
bis, & inſenes Sapientes, &c. And Gregory of Tours, Rodovicus, and many 
of the Foreign Ancient Hiſtorians, mention Sapientes only as Lawyers, Counſellors, 
udges; and among the modern Foreign Lawyers, Hottomam and Calvin ſay ex- 
+ ol they were ſuch. But perhaps not of the Inferior Rank, no more than the 
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Sons Sepientes were, of which their Wivena gemorer only conſiſted. And we 
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t in the Lords Houſe, and are aſſiſtant to the Parliament, when there is Oc- 
anon. Nor have you yet brought any Proof, that the Cities or Towns then ſent 
cir Repreſentatives to the great Councils in the Saxon Times, by this, or any 
ter Title. But as for the Knights of Shires, though J grant the Treatiſe 
aled Modus tenend; Parliament m, mentions ſuch Perſons to have been preſent 
Wn Parliament in the Time of King Erheired; yet by that Word Parliament, fo 
ny be eaſily perceived that the Author lived but about the Time of Edward III. 
r Richard II. as Mr. Se/den in his Titles of Honour, and Mr. Pryn in his Ani- 

Wnadverfions to Sir E. Coke's Fourth Inſtitutes, have very fully proved; ſo that 
Wd micting that your Thanes, or Lords of Towns, did then appear in thoſe Councils 
rr themſelves and their Tenants, yer could they not be properly ſaid to be theit 
Repreſentatives, becauſe (as I told you before) they were never choſen by them; 
Sv hereas now the ordinary Freeholders, of Forty Shillings a Year, and the Freemen 
ad Inhabitants in Cities and Towns, have the greateſt Share in the Election of 
nights, Citizens and Burgeſſes. | 


Wn 


WPerſons who held thoſe Lands, owed them wholly to the King's Bounty, it ſeems 

lain to me that they mult likewiſe owe their Places in the great Council to the 

me Original. 

BS |. I chink what you have now farther urged will be of no great Moment 

cant my Opinion; for as to the Authority you bring from the Addition to that 

au of Edward che Confeſſor, it is plain by the Word Barones, that it was added 
ons lince that Time, that Word not being commonly in Uſe, till ſome Time 


| tier the Norman Conqueſt. But letting that paſs, it is plain by the reſt of the 
a, if vou would have been pleaſed to have read it our, that theſe Hereroches 
dere called Barons) were no other than ordinary Gentlemen, or Thanes (which 


ben anfivered the Word Barons. And theſe (as this Law it {elf expreſly tells 
gs) were choſen by all the Freemen in the Folcmote, or County-Courr. And 
a therefore though I grant they might be Men of Eſtates, yet there was no Neceſ- 
E Mty of their being Lords, or Noble by Birth; nor is it likely that the People 
_ ould have choſen their Earls, or any other of the like Order, when they had 
. Hutticient Choice of Thanes or Gentlemen in their own Countrey, to command 
7 5 Military Forces of jt, And though it is true theſe Gentlemen are called 
#1 p oy, and remarkable Wiſe Men, yer this (according to your own ſhewing) 
[4 9 not exclude others, and thoſe of a far difterent Profeſſion, viz. Counſellors, 
3 2 and Judges, all which, you ſuppoſe had then Places in the Great Coun- 
a we have now in the Lords Houle, And if this Word might comprehend 
5 | | both 


time. But at preſent give me leave to tell you, That o__ oa _ 
that thoſe Words on which you have now given Interpretation of . — By 
nay ſometimes be taken in the Senſe you have now put upon them; and that 
7 ently the Commons might be reprefented under ſome of - thoſe general 
mc; Vet am I not fatisfied, how the Alder men and Magiſtrates of Gries and 


Edward the Confeſſor, tis ſaid, Erant & aliæ poteſtates, B. C. p. 5;: 


ave at this Day the Judges, and King's Council, and other great Lawyers, that 


ften uſed by the Author of that Treatiſe, and divers other Circumſtances, it 
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both Swordmen and Lawyers, I cannot ſee why it may not alſo take in k 4 
better and richer ſort of Citizens and Magiſtrates, who in that Age, were el ech 9 
by their reſpective Corporations: And I have already proved that theſe y Y 
called Sapientes in other Countries; and I ſee no reaſon why they may not by L 
been called ſo here too. But that the King's Judges and Counſellors could i 9 
no Votes in the Saxon Great Councils, I have already given a ſufficient Reaſon ; 3 
the contrary. | 3 l 
I ſhall now farther ſhew you, That the Cities and Boroughs in the wn 
Times being ſo much more numerous and conſiderable than they are now, mul 4 
needs have had (according to the Cuſtom of thoſe Times (a conſiderable Sun 
in thoſe Great Councils, fince in them conſiſted a great Part of the Strength * 
Riches of the Kingdom; and were many more than they are at this Day; ;, Wl 
Bede tells us in the beginning of his Hiſtory, That there were in England 3 
before bis Time, Twenty Eight Famous Cities, beſides innumerable Caſtles, and ua 
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Chro. p. 192, Towns of Note; many of which, though now extremely decayed, or quite ruin 


193. where 


he ſufficiently 


proves this Aſs 
ſertion from 


were then very conſiderable, the greateſt and richeſt Part of the Nation inhatjin 4 , 
in thoſe Times for the moſt part in Cities, or great Towns, for their greater Bei 
or Security; and the greater Part of the Lands of England in the Saxon Tins 


divers Ancient and long after, lay uncultivated, and over-run with Foreſts and Bogs: So tha | 


Aut hor 3. 


Inhabitants of thoſe Cities and Boroug hs being then ſo conſiderable for Eſtats » MN 
Lands, as well as other Riches, could not be excluded from having Places boni? 
the Britiſh, or Saxon Great Councils. What Man of Senſe can believe, thi, 
Ancient and Potent Cities of London, York, Canterbury, Lincoln, &c. (ya 
ever be excluded from having any Hand in the Great Conſultation about Zing 

Money, and making Laws, and for the Publick Defence of the Kingdom 
the Saxon Times, any more than they are now? And therefore we find, ty nn 
in all the Kingdoms of the German, or Gothick Original, the Chief Cities yin 
Towns have {till ſent Deputies to the Diets, or Aſſemblies of Eſtates, as 11 


o 


1 
e 
. 
; 3 
© 1 
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In the next Place, though I do not aſſert, that there were Knights of Shires i 
fore the Conqueſt; yet I am not convinced that there were none. For thou 
confeſs the Treatiſe you mention, appears to have heen written ſince the coniz 
in of the Nor mans, yet the Subſtance of it muſt have been much older thut 
Times of Edward III. and Richard II; or elſe certainly King Henry IV. b 
Chancellor for him, would never have been at the Trouble of tranſmit 
Copy of this ſaid Modus into Ireland under the Great Seal, which is thought uu 
croach ſo much on the Prerogative, had he not been very well informed of . 
Antiquity, as well as Authority thereof. And therefore it might very well x wi: am 
ten about the Time of Henry III. from ſome Ancient Hiſtorians and Recorls, mW 
now Extant, though the Copies we have of it, may be of no longer Scandin Wl 
than the Time Mr. Se/den mentions. "2 

But admitting that there were no Knights of Shires before the Conqueſt, a 
though the Thanes (who I ſuppoſe made the greateſt Figure in the Wit 
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Gemotes) were not Earls, or chief Thanes, that is, of the Greater Nobility, x 
they were great Freeholders, and though Commoners, yet Gentlemen, and of tk 


Leſſer Nohility, in the ſame Senſe as Gentlemen, or Knights of Shires are i. is 
And though not elected by the Countries, yet might be as well eſteemed tht! 
Repreſentatives, as they are now of Freeholders under [40 g. per Annum, lk Wa 
holders and Copy-holders for Years, who have no Votes at the Election of i 
liament Men; whereas theſe Ihanes were then the chief (if not the only) 1 
ſeſſors of all the Freehold Eſtates in the Kingdom. | 3 

Nor is it any material Objection to ſay, that theſe Thanes might at fill ce 
thoſe Eſtates to the Grant of the Firſt Saxon Kings, and might alſo after 1 dot 
hold their Eſtates of them as Heads of the Commonwealth, by ſuch Services * 
were ſettled by Publick Laws; yet does it not therefore follow, that they 9% 
their very Right of coming to the Great Council wholly to the King's Favour. 3 
in the firſt Place it is to be conſidered, that though the Firſt Saxon Kings d 
quered this Iſland from the Britons, yer thoſe that aſſiſted them being onlf 4 
Voluntiers, the Chief Officers or Commanders of them might not only del i 
but alſo capitulate for their Shares in the Land ſo conquered. And theſe be1lh 
given out by the King, according to each Man's Quality, Condition, or De 8 
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Dialogue the Sixth. 


iet conſtitute thoſe who were called the King's Thanes; as thoſe who held like- 
_ der them, were the Middle Thanes or Vavaſſors; ſuppoſing (till you 
bro e the contrary ) that theſe had Places in the Great Council, as well as the 
A N d you might as well argue that they could have no Places there, but 
* * 

1 Phe Hides in Land, of whomſoever holden, made a Thane of Nobleman 1 the 
a Inferior Rank: And we find by the ſame Laws of King Athelſtan, his heb R 1 
rice of his Head, was valued bur equal with that of a Maſs Thares 1 * , 
+ þ viz.) at Two Thouſand Thrymſas. So that a ſufficient Eſtate in Land, did not 


E | 1 there were beſides all theſe ſeveral Aida, who held their Lands, dil- 


* 4 1y-Book, qui potuit ire cum terra quo voluit. Nor is your Argument conclufive, 
" Rv g 5 | 


bat becauſe in thoſe Times, as well as now, all Lands were held either me- 


FE hicfly on ſuch as had Eſtates in Land. 

RS And that many others befides the Kings 1hares, or Great Lords, had Places 
dme Great Council of thoſe Times, appears as well by the Name of Mycel 
dynods, or Wittena-Gemots, which are rendred by our Ancient Gloſſariſts Nameroſa, 


2 — = 
— — - * 
22 We N ä 1 2 
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dr Populoſa Conventio; as alſo the Titles, and Concluſions to divers of the Titles 
df thoſe Great Councils in the Saxon Times, where are often mentioned after the 
id omites, & Proceres Terre, aliorum fidelium infinita multitudo, which muſt cer- 
Mainly take in many more than the King's Thares, Judges, or other of his Great 
len, who were then but a few in Compariſon of all the reſt of the Freeholders 


*® 7 M1 will not longer diſpute the Probability of what you ſay ; all the Difficulty 
ies in the Proof of the Matter of Fact. For in the firſt Place I deny that any 
cher of a leſs Degree than the King's Thanes, or Chief Tenants, had any Places 
or Voices in the old Eng/4/b Councils. Nor can you find (as you your ſelf are 
; {forced to confeſs) in our Saxon Laws, or Ancient Hiſtorians of thoſe Times, any 
WE Repreſentatives of the Common People mentioned; ſuch as are now, much leſs 
Citizens or Burgeſſes for any City or Borough in England. And therefore what 
ou fay concerning the Riches or Power of the Cities and Towns before the Con- 
i queſt, though perhaps it might be true, yer doth it not therefore follow, that 
they mult then ſend their Repreſentatives to the Great Councils. Nor is ir an 
Argument to prove that they did, becauſe great Cities and Towns do or did lately 
lend Deputies to the like Aſſemblies in other Countries, ſince our Government 
might not only Originally differ in that from theirs, but that alſo the ſending 
of choſe Deputies might be granted by ſome later Princes, long fince the Time of 
be firſt Beginning of thoſe Kingdoms, and I do believe will prove fo, if cloſely 
ock d into. 5 
S 1 2 think your Reply hath no more Weight in it, than what you have already 
used! For in the firſt Place it lies upon your Side to prove, that none but the 
gs or Chief Thanes, had any Places in the Great Councils of thoſe Times; and 
when you can prove that, you may do ſomething. 3 
_ Burt what 1 have now brought to prove the great Antiquity of our Cities and 
Boroughs in England, is not fo little to the Purpoſe as you would make it; fince 
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= E:2/and do claim of lending Members to Parliament; and therefore pray i 
T ; ee what 
+, Mr. Lambard, a Perſon whom all the Learned own extremely 3 f 


$ 9% Saxon Government, tells us on this Subject, in his A/cheon in theſe Words. 
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© the Favour of their Lords. Whereas I have already proved, that an Eſtate of 


only make a Man a Gentleman, but alſo give him a Place in the Great Council. 


it confirms that Right of Preſcription, which all Ancient Cities and Boroughs in 


g in the En. py. 256, 255 


&c. 
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< ſending to the Parliament; for which Reaſon alſo, they are neither Coy, 


Conqueſt, or before. 


Hament. But I ſhall omit ſpeaking any Thing farther of this at preſent. 


material Alterations in the conſtituent Parts of the Great Council of the Kingdom, 


BIBLIOTHECAPOLITICA. 

« That whereas in the Beginning of the Laws, (viz. thoſe made b x 
“ Kings he there mentions) all the Acts are ſaid to paſs from the Kine hey: 
* Wiſe Men, both of the Clergy and Laity, in the Body of the Lang il 
« Statute being thus; And it 7s the Advice of our Lord, and bis Wiſe Men ll 
cc as it appears that it was then a received Form of Speech, to fignify both Y 1 
e Spirituality, and Laity (that is to ſay, the Greater Nobility, and the Lo: ts - 
* Commons) by this one Word Witena, i. e. Wiſe Man. a 
Now as theſe written Authorities do undoubtedly confirm our Ani, , BW 
the Continuance of this manner of Parliament, ſo is there alſo umwritte I 
* or Preſcription, that doth no leſs infallibly uphold the ſame. For it ; wa J 
* known, that in every Quarter of the Realm, a great many Boroughs d 
* ſend Burgeſſes to the Parliament, which are nevertheleſs ſo Ancient, at 
long fince decayed, and gone to Nought, that it cannot be ſhewed that t a 
* have been of any Reputation at any Time ſince the Conqueſt, and much ke 
< that they have obtained this Privilege by the Grant of any King luccee; 
c the ſame. So that the Intereſt which they have in Parliament groweth by v 
* Ancient [ſage before the Conqueſt, whereof” they cannot ſhew any Begin. 
« which Thing is alſo confirmed by a contrary Uſage in the ſelf ſame Thin, 
« for it is likewiſe known, that they of Ancient Demeſne, do preſcribe in 1 


* 


© butors to the Wages of the Knights of Shires, neither are they bound by ſu 
Acts of Parliament, though the ſame be generally Penned, and do mikey 
« Exceptions of them. But there is no Ancient Demeſne, ſaving that only wig 
* is deſcribed in the Book of Doom/day, under the Title of Terra Regis, wig 
of Neceſſity muſt be ſuch as either was in the Hands of the Conqueror hin 
« ſelf, who made the Book, or of Edward the Confeſſor, that was hen 
“ him. And ſo again, if they of Ancient Demeſnes, have ever fince the Cop 
4 queſt preſcribed not to elect Burgeſſes to the Parliament, then (no doubt) ther 
« was a Parliament before the Conqueſt, to the which they of other Places 4 
< ſend their Burgeſſes. 

From whence we may conclude, that the Learned Author did not only belt 
that the Lords, but-that alſo the Inferior Nobility, and Repreſentatives of Cits 
and Towns, were included under the Word Vites, and alſo that theſe Plus 
claimed that Priviledge by Preſcription, and not by Grant of any King fincz th 


M. I ſhall not deny but Mr. Lambard was a Learned Antiquary, yet ther 
others, more in Number, and perhaps of greater Learning, who do ſuppoſe, tut 
no Cities or Boroughs ſent Burgeſſes to Parliament, but ſince the Conquzſt; thy 
J confeſs the Time is not exactly agreed on; but whenever they began to apper 
there, it is certain they could have no Right of coming, but from the Kirgs 
Summons or Grants; fince none but ſuch Cities or Towns, that held of tt 
King in Cons, had anciently any Place in thoſe Aſſemblies; nor of them reiche 
any other, but thoſe whom the King pleaſed to call. And from thence proc 
that great Variety we find in the Liſt of thoſe Towns, which ſend Members to fi- 


But as for thoſe middle, inferior Thanes or Vavaſſours (as they were aftermatls 
called) whom you ſuppoſe to have made ſo great a Figure in the Saxon Great 
Councils, I do not believe that they had any Votes there; and I hope I ſhalt 
able to prove to you by and by, that none but the King's Tenants in Cit 
appeared in thoſe Meetings, from the Time of William the Conqueror, to the 
49th of Henry III. Now if it be true (as you ſuppoſe) King William made no 


after his Conqueſt of it, it will likewiſe follow, that the ſame Sort of Perſons, 
viz. Tenants by Knights Service, were the only Members of it before the Cor 
queſt too. But if you have any expreſs Authorities, out of our Ancient S 
Laws or Hiſtories, to prove that the Commons appeared at the ittena Gemotes 
in the Saxon Times, pray let us ſee them. 

F. 1 thall perform your Command immediately; but in the firſt Place give Me 
leave to tell you, that what you have ſaid concerning Cities and Towns ct 
ſending Burgeſſes to Parliament, till after the Conqueſt, is a great Miſtake, built 


upon a-talſe-and precarious Hypotheſis, that they all held in Capite of the by: | 


3 


8 I Ao HW" > 


— — 
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| 2 iq none but the King's Tenants in Capite, had any 
-kewiſe is it as precarious, that none but : ants in id an) 
oe our Great Councils, in the Times immediately ſuceeeding your Conqueſt 
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Dialogue the Sixth. 27% 


as contraty of which, I ſhall make out, when ! come to treat- of that Queſtion; 


- 


| 49th III. and that therefore it muſt have been ſo before the Con- 
- 4. For ho Fn that King William made no material Alteration in the Go- 
vornenent of the Kingdom, after his Entrance, ſo I likewiſe affirm, that as well 


—_— . e that Time (if not Knights of Shires, yet) all the Thanes of 
1 Wh yp —_ Freebolders of England, had Places in that Aſſembly before the 
= | 1 | 


t ; I. | 3 a. 
aps fd to the Authorities you defire ; I ſhall begin with the Firſt, and 


moſt Ancient General Council we have left us in the Saxon Times, vis. that 
which was held at Canterbury d. P. 605, by King Ei helbert, not lonj aftet 
_ the Settlement of CO in this Illand; which is Recorded Boer « Spel- 
I in hi iſh Councils 

3 1 1 1 pg fide Roboratis Citholica und cum Berta Regina flioquc 
7% Eadballo, ac reverendiſſimo preſule Augu tino, ceteriſque optimatibus Terre 
_ 5$/-nittem Natalis Domini Celebrant Cantuariæ; Convocato igitur ibidem Commu- 
„. conſilio tam Cleri quam Populi; Whence you may obſerve that the People 
tuen made a conſiderable part of the great Council from the very Beginning 
of the Saxon Times. | 


in theſe Words; An. Incarnationis Dominicæ 685. Page 126, 


M. Pray, Sir, will you give me Leave to Anſwer your Queſtions, one by 8. 4. P. 


one as you go, for fear I ſhould not only forget them, but alſo tire you with Ts. 4. 
doo long a Speech. In the firſt Place therefore give me Leave to tell you, that 
pou are very much miſtaken. to ſuppoſe, that by the Word Populus, is here meant 
tie common People, or Vulgar; Whereas, when Gerus and Popelus are uſed 
together, in our Ancient Writers of thoſe Times, it fignifies no more than a 
SS Common Council of the Clergy, and People or Laity, and not the Common 
People; for then the Lords, or Great Men would have been quite left out of 
= this Council, as certainly they were not; and ſo when Crus, and Populus, are 


uſed together, and thus contradiſtinguiſhed , then they are expreſſive of Two diffe- 


| 3 | rent Eſtates or Conditions of Men or Chriſtians, the Clergy, and Laity or ſecular 
Men; and thoſe were the Oprimates Terre, the chief Men of the Land before ex- 


preſſed. Neither was this Council held under a ſole Saxon Monarch, but under 


| 1 Erhelbert King of Kent only; and that but Eight Years after Auguſtin's coming 
BS hither, and above Two Hundred Years before the Seven Kingdoms were united into 
one Monarchy. | 


F. I am not at all concerned at this Anſtwer, ſince I can prove, that by 


BS the Word Populus muſt be here underſtood ſomewhat more than Kings, No- 
benen, and Judges, viz. the Repreſentatives of the Commons likewiſe ; or elſe 
= the Saxon Witena-Gemotes were not what their Titles ſpeak them to be, Common, 
or General Councils of the whole Kingdom; that is, of all the Eſtates or Orders of 
it there, but only a Convention of the Biſhops and Great Lords. And therefore 
if the Word Crus did then comprehend all the Clergy, both Superior and In- 


ferior, 7. e. as well the Biſhops as Abbots, Priors, Deans and Clerks, for the 


| | Secular Clergy, and Cathedral Chapters, Cc. I pray give me à Reaſon why the 
= Word Populus, when put alone, muſt be wholly confined to your Earle, or Chief 
bones, and may not alſo take in the Middle or Leſs Thanes, Freeholders, or 


Lords of Townſhips, and the Repreſentatives of Cities and Borough Towns 


WF and why not with as much Reaſon, as that the Word Populus amongſt the 


Romans, took in the whole Body of the People of Rome, both Parricians, and 


g | D/eberans, when aſſembled in their Comitiis Centuriatis, to make Laws, or create 
4 Magiſtrates. The reſt of your Argument is not very material; for though 1 grant 
this Council was held before the Heptarchy was united into à Monarchy, yet I think 


it is very eaſy to prove, that as all the Saxon Kingdoms conſiſted of ſeveral Na- 


4 tions of the ſame Language and Original, ſo were they likewiſe under the ſame 


Form of Government : And that Councils conſiſted of the ſame conſtituent Mem- 


. | bers, as I ſhall prove to you from the Kingdom of the Weſt Saxons, from which 


was the Foundation of our preſent Enz/i/h Monarchy. And for this I ſhall give 
you the Authority of IWill. of Malmesbury, and H. Huntingdon, (who *tis highly 
e had ſeen the Ancient Hiſtories and Records of thoſe Times) and they 
2 agree in the Relation of the Depoſition of Sigeberr, King of the Weſt Saxons, 
or Tyranny and Cruelty, Anno 754; the Words are remarkable, which pray 
n | rea d; 


274 BIB LIOTH ECA POLITI CA. 
read; Unde in Anno ſecundo ipſius Regni congregati ſunt Proceres, & Populi Ii, 8 
Regni & provida deliberatione, & unanimi conſenſu omnium expulſus eſt a Regw 
& Kinewulfus ſatus ex Regio ſanguine elettus eſt. in Regem; where you may d. 
ſerve a plain Difference made between the Higher Nob:/:ry, here called Procer, 
and the Repreſentatives of the People, here ſtiled Populi; as alſo from another ty 
thority of 2 Great Council, held under the ſame King AÆthelbert, as it is wg, 
tioned by Roger Hoveden, Domeſtick to King Henry II. in the Second Part of li 
Annals; where among the Laws of King Edward the Confeſſor, and which he wit 
to have been confirmed by King William I. you will find under the Title de Abl 
e de aliis minutis Decims, (which are there ſaid to be given to the Clerg ' 

former Kings, and particularly by this King Erhelbert ) theſe Words; Herm Wl 
Sanctus Auguſtinus predicavtt, & docuit & hæc conceſſa ſunt a Rege, Baroniiui; ü 
Populo, So that if Populus here doth not ſignify an Order of Men, diſtind fun 3 
the Barons or Great Lords, it would have been a Tautology with a Witneſs, 
AM. 1 muſt confeſs, if this Authority you now urge, had been as Anciet 
the Time to which it is aſcribed, it would be of ſome Weight; but it appar; 
this Word Baroxibus (not uſed in England till after the Conqueſt) that it u 
ded long after that Time (by ſome ignorant Monk) to the Confeſſor's Laws, w 
therefore will not prove that for which you bring it, vis. That the Vu/gus wig. 
ſtood for the People or Commons, in the Senſe they are now taken, had iy 
5 Place in the Saxon Great Councils. 5 
8. 4. 4. But make the moſt of it, this was but the Confirmation of a Law m 
Page 297, 298. hy King thelbert ; but how, and by what Words the Legiſlators were e. 
preſſed near Five Hundred Years after the Law was made; or how they nx; 
rendred in Latin after the coming of the Normans tranſiently, and with. 
out Defign to give an Account of them, cannot be of much Validity to mor 
who they were; and that the Laws of King Edward were made, or at leaf 
tranſlated into Norman Latin, after the Norman Conqueſt, appears by the War 
Comites, ( beſides the Barons already mentioned) Mites, Servientes, &c. i 
Norman Words (uſed in thoſe pretended Laws) and not known here, till tht 
Coming hither. He that will aſſert any Thing from a ſingle uncouth Expreſin 
in one Caſe, and upon one Occafion only, brings but a flender Proof for what; 
fays; fo will any Man think, ( becauſe tis ſaid in one of King Edward's Lin 
(and perhaps no where elſe, concerning this King's Coronation ) quod debut 
propria perſona coram Regno, & Sacerdotio & Clero, jurare ante quam ab d. 
chiepiſcopis, & Epiſcopis Regni coronetur;) That the Prieſts were not Clergyn, 
nor the Clergymen Prieſts; and that the Archbiſhops and Biſhops were neite, 
Many other uncouth Expreſſions do often occur in the old Monks, which ary 
be interpreted according to the common Uſage and Practice of the Times in wilt 
they are delivered. And therefore ſeeing before the Time of the Conqueſt, al 
for Two, or near Three Centuries of Years afterward, the Commons (as at ti 
Day underſtood ) were not called, nor did come to Great Councils or Parliament, 
as I ſhall prove when I come to ſpeak of thoſe Times: So that by Barons nil 
he here meant the Great Barons, and by Populus, the Communitas Anglit i 
which was then all one, the Communitas Baronum, the Leſs Barons, or Tents 
in Capite; and the Senſe of the Words is farther confirmed by ſeveral undemile 
Authorities; wherein, by the Communitas Populi, muſt be underſtood not it 
3 of the People or Commons, but the whole Body of the leſs Tens 
in Capite. ES 
But to give you an Anfiver why the Word Populus could not comprehend 
Sorts of People among the Saxons, as it did among the Romans, but only the V. 
bility, (who were then, properly ſpeaking, the only Freemen ) is this, that 1 
but the Nobility poltelled any Lands in Fee-fimple; all the reſt of the meaner vt 
of People (then called Cheor/ Folk) holding theirs in Villanage under their Lo 
or L£hares, being no better than meer Villains, or Coſtagers, and who were 
vound to the Good Behaviour, every Tenth Family being bound one for ano, 
in the Serif s Lorne, or Court of Franc-Pledge, under their Head, or T el 
ian, called the Tything-Man, who was to anſwer for them. So that the Cit 
mons of £9g/and were not ſuch a Free People, nor had any Share in the Go 
ment, as ice ſuppoſe, there being, I believe, no ſuch Perſons as our Leone 
OL fatmerd ut thoſe Days, | 3 . 
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Dialogue THe Sixth. 
take off this Objection _—_— my. W 7 

is Law might very well be tranſcribed from 1onme 

m_ — kus Etter S Tables not — extant, and in which there 

old 2 the Word Thanes, inſtead of Baronibus, which is but à Tranſlation 

of, in the Senſe in which it was uſed not long after the Conqueſt, 

” Nor is it true which you affirm, that the Word Barones was never in uſe 
before the coming in of the Normans, in ancient Charters ; as I ſhall. prove 
| to you by this Charter of King Edgar, to the Abby of JW efununſter, 3 
naning a Confirmation of their ancient Charters and Privileges, collected by 
me aforeſaid Slcardus, a Monk of Weſtminſter, as it is to be found in the 
__ nm Library; the Charter it ſelf is long, but concludes thus, Ia  Concilio 
WT bobs infro Bajilican / & Archi 
1 epo Dunſtano, & univerſis Epiſcopis & Barombus ſuts ;. where you may ſee 
cat the Word was not unknown before the Time of William ]. And 1 could 
I on more Inſtances of other Kings Charters, where the ſame Word is 


. 4 I ve . 8 , 
TY LY Sh the Conqueſt, were it worth the while to trouble. you with 


chem. „„ Tj. IS, 
And fo likewiſe Populus for People, or Fol in the Saxon; Yet take it (as 


2 you ſuppoſe) to have been writ not long before the Time Hoveden writ his 
Ws Hiſtory, (which was above 80 Years before the 49th of Hen. 3.) This Author, 
or whoever elſe added this Paſſage to this Law about Tythes, did then ſup- 
WT poſe; that according to the Cuſtom then uſed, the People or Commons had 
= Rcpreſentatives in thoſe Aſſemblies z which 1 ſhall prove from your own 
Es Senſe of theſe Words; for if the Word Populus ſignifies here another Sort of Men 
different from the chief Thanes or Lords, then this Word Populus mult ne- 
eeſſirily fignify ſome. that were Commons, and not Lords, by your own Conceſ- 
WE fon, and who alſo muſt repreſent others befides themſelves. But it 1s high- 
ly improbable, that by this Word Populus ſhould be meant the Communitas 
A/c, or the Communitas Baronum; for then if the Word Baronum would 
have included all the Tenants in Capite, both great and ſmall, to what Pur- 
WE poſe ſhould the Word Populus have been added at all? T herefore I am 
Wo far from believing this way of expreſſing the ſeveral Eſtares of the King- 
dom, to have been a Monkiſh Blunder, (as you ſuppoſe) that it was rather 
a common and ordinary way of Expreſſion among the Writers of thoſe Times, 
as well in Records as Hiſtories, who then very well knew the People or Com- 
mons, to be an Eſtate, or conſtituent Part of the Common Council of the 
W Kingdom, quite different from the Lords; and in which Senſe it is recited in 
an ancient Charter of King John, that he being divorced, the new Queen was 
Ws crowned, de communi aſſenſu & concordi Voluntate Archiepiſcoporum, Fpiſco- 
borum, Comitum, Baronum, Cleri & Populi totius Regni; Where by Cerus it is 
plain muſt be meant the inferior Clergy repreſented by cheir Proxies in this 
great Synod or Parliament; and by Populus was underſtood the People or 
Commons, likewiſe preſent by their Repreſentatives; or elſe the Words Cre 
and Populus had been idle Tautologies in this Record. And in the like Senſe 
ir is alſo uſed by Matt. Paris, in the 9th of Hen. III. preſentibus Clero, © 
=_ Po, cum Mognatibus Regionis; Where this Author makes a plain Di- 
ſtinction between the Magmtes, and the Populus; which had been altogether 
in vain, if the Word Magnates would have comprehended all your greater 
or leſs Barons, or Tenants in capite. bs 
Bur | ſhall in the next Place proceed to that great Synod, or Council, 
chat was called by King Edward the Elder, Anno Dom. 905. and is menti- 
= oned by Smeon of Durham, and other Authors quoted by Archbiſhop Parker, 
dhe Compiler of the Brirzh Antiquities, in theſe Words, Pleemmdzs Contua- 
ienſis Archiepiſcopus, una cum R ege Magnifico cognominato, Edardo ſemore Confulium 
Hog Epiſcoporum, Abbatum Fidelium, Procerum & Populorum, Cc. convo- 
Wo £2077. Which Synod, or Council, was called to divide the large Dioceſes of 
Vincheſter and Sperburn into Five other (as I have already told you) ; where you 
may plainly fee the Words Fidelinm £7 Populorum, put diſtinct from the 
Word Proceres, if we take that Word to ſignify only the greater Nohility. 
= | ſhall now conclude with a few Words in Reply to your Auſwer, why the 
3 Word Populus, could not among the Saxons take in all Sorts of People, as 
well as amongſt the Romans ; for J 9 take it as a ſatis factory Anſwer, 
= n-2 for 


' FI ſhall, I hope, 
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for theſe Reaſons : 1. Becauſe, tho I ſhould grant chat the vulgar Sort g 


People were greater Slaves than they are now, and that they had no he, 
ditary Properties in their Eſtates, but at the Will of their Lords; yet dos 
it therefore follow, that all the Freemen of the Kingdom were Noblemen 9 
Gentlemen, or elſe Villains, as now underſtood ? Since Nirardus tells us : 
the Place abovementioned, that there were Three Sorts of People among tt 
Saxons, Edelingi, Frilingi, & Lazzi, i.e. Gentlemen or Noblemen, Freemen, at 
Slaves or Villains; and this middle Sort of Men might alfo poſſeſs ny 


in Allodis, or Free Tenure, tho' they did alſo depend upon greater Mey 


Protection, and ſeem to be thoſe who were after the Conqueſt called in Doonj 
Book, Commendatii, i. e. ſuch, who tho they lived under the Protection, à 
within the Diſtrict of ſome great Man, Lord or Patron; yet as Sir Hey, Oh 


man tells us, were free both as to their Perſons and Eſtates, not as ſwong 


or holding of any but the King. And beſides theſe there were alſo great Bits 
of Men in Cities, and Burgh Towns, and thoſe very confiderable for Fx 
and other Riches , who tho' not nobly born, and yet being Freemen, it ; 
but reaſonable that they ſhould have their Repreſentatives in Parliament, as yl 
as the former. „ 

M. I ſhall not at preſent diſpute the Matter farther with you Conceniy 
the Word Populus, fince I ſhall refer ſpeaking more about it, till I come 
the Times after the Conqueſt. And therefore to return to the Matte z 
hand; had you but read a little farther in the ſame Leaf, in the Author jy 
have cited, you might have found who they were, whom King Edwarl je 


Elder called to this Council; The Words are theſe, Edwards Rex Symin Wa: 


Prædictam Nobilium Anglorum congregavit cui prefidebat Plegmundus. li 
your own Author tells us in few Words, the meaning of a long Tite d 
this Synod now mentioned, vig. that the Biſhops, Abbots, Fideles, Procere, 
Populus, were all Nobiles, Noblemen, that is, the Eccleſiaſticks and Late, u 
the Biſhops and Lay-Nobility, as I ſhall make more evident hereafter ; and ng 
the Vu/grs, Commons, or ordinary Sort of People. 

And to this Effect Malmsbury, and the Manuſcript in the Bodleian Limy 
cited by Sir William Pugdale, and Mr. Somner, from the Treaſury of the |: 
cords and Evidences of the Church of Canterbury, cited by Sir H. Spelni, 
do all report of this very Council, That Edwards Rex congregavit Syn 
Senatorum Gentis Anglorum cui praſidebat Plegmundus, &c. That King Etaul 
convened a Synod of the Senators (in the Saxon, Aldermen, of the Engliſh 
tion) that is, ſuch as were uſually called to ſuch Councils, which were aj 
the Nobles, and great Men, for ought yet appears from this Inſtauce. Bu 
what if after all, there was never any ſuch Synod called, and conſequenty n 
ſuch Title to it? For it was ſaid to have been aſſembled, by reaſon cf 
chiding Letter from Pope Formoſus ; now this Formoſus died Anno 895, thi 
is, Ten Years before this Council was ſuppoſed to be called.“ 

F. I fee this Authority galls you, therefore I do not blame you to do wht 
you can to be rid of it; but I ſhall not give it up for all that. For tht 
this Word Populorum, then fignified all the Lay-Perſons, who were fly 


Noblemen, that is, of the greater Nobility, I think is a great Miſtake. Faw | | | | 


what Purpoſe are all theſe different Words here heap'd together, {inc thc 
Word Proceres had done as well alone in your Senſe, and at once come 
hended all thoſe Lords or Noblemen, that you would only have to be thi? 
But the Word Nobz/es did not in thoſe Times, neither doth at this Day i 
any other Countrey but England, fignity none but great Lords, Barons, or Pet; 
lince in Germany and France, and other Countries, every private Gentleman | 


| Nobilzs. And 1 think the Middle or leſs Thanes, might then as well be cl 
led Nobiles, as the great Ones. And the A/dermen, or other Magiftrats d 
great Cities and Towns, might alſo very well be ſtiled Nobiles, ratione Ofici 
for the time they ated in that Employment, and might alſo deſerve i 
Name of Senators, as well as the greater A/dermen, or Earls: And if tk 
were no other Lay- Men, but your greater Sort of A/dermen, then what becoſſe 
of your Chief, or Kings Thanes, which you your ſelf grant were conſtant 
Members of thoſe Councils? Nor indeed doth the Word Senator only finil 
ſuch who were Noblemen by Birth, fince among the Romans there were * 


nators of the Plebeian as well as Patrician Order; as any Man who by 
| 5 W 


8 uo * 4 a 4,» 3 
* * — 4 ; g > 5 x a 3 D 1 FATS Os T 7 os ES * > ad 8 4 r 
l 9 N 2 e e ERS Wh de . 1 e „ r 
n n „ é PPP oe ET 2 2 C 1 
8 400 2 D 4 5 . a * K 2 6 i 
& P FL 4 os 2 * A 3 n I Ty fd 4 l 
. 


1 * oo 5 


r % T 33. 306 0 7. F280 ET * Sov... 7, 5 * 99 6 > 6 = 5 TIE = 7 3 
— e e „ TONS I Dan, 5 Na SY. 2 770,40 5-35: ls 3 52 
fr Br Id ihe Ne 2 n * £415 Ge Ra LPS! WY te 8 1 ” 
, : TO : * Nr EC dion 44 wt WW * 
5 __ 4 - . = 
A | : 1 oy 
. 5 
„ N — 
*%, 28.90 » * 
— on, _— 8 * 


— 5 — 
8 
= 3 
nl 8 
9 a 
W 


mons were meant by 


© Dialogue the Sixth. 


| 1 quickly ſee. But as for our Exceptions, That 

but read Lucius Florus, may quic 72 : Hl : 4 
Council. becauſe Pope Formoſus is ſaid to have died Ten 

thee Huy no Ten ES Ned : 7 iS a 1040 Aſſertion to annihilate a 


= his Council was called; 8 

1 Ser one becauſe of the Miſtake of the Date, or Time of its meeting, 
he Name of the Pope, or King then reigning ; — when 

4 on ſo remarkable an Occafion, as the erecti 

new Biſhopricks, which all our Hiſtorians aſcribe to this Council. 

But I ſhall now proceed to another Authority, and that is to the great or Com- 

mon Council held at Vincheſter Anno 853. where you will find in Sir H. Spe/man's 

Councils, as alſo in Ing»/phus's Hiſtory, that after the Biſhops, Earls, and other 


or perhaps in the 
it was aſſembled up 


= Charter there mentioned, wherein theſe following Parties are there mentioned, Ali- 
oirunque Fidelium infinita multitudo qui omnes Regium Chirographum laudaverunt, 
Dinitates vero ſua nomina ſubſeri ſerunt. And the learned Commentator upon 
BE King A/fred's Lite, publiſhed in Latin at Oxford, is ſo well ſatisfied, that the Com- 
. this Expreſſion, that he hath this remarkable Obſervation up- 
on this King's granting of theſe Tythes : Bis videtur Rex Decimas Eccleſie conceſ- 
%.. Primum Anno 844, & 20 vero 855. vel ut alii 854, & rota Regione, & cum Aſ- 
Ven ſa omnium Nobilium, & totius Populi. Where this Author rightly ſuppoſes, that 
= the Words at the Concluſion of this Council, did comprehend the Conſent of the 
People or Commons, as well as of the Lords, or Noblemen. Or elſe this reciting of 
= this Word Populus, as diſtinct from the Nobiles, had been altogether in vain. 

= 50 that tho' I do not affirm, that the meer Vulgar, or Plebeian Sort of 
People did appear perſonally in the great Council of thoſe Times, any more 
than they do now, yet they were there by their Repreſentatives, big. either 
= by Knights of Shires, as now, or elſe the chief Thanes, or Freeholders of the 
WE Kirgdom ; as alſo by the Aldermen, or chief Burgeſles of great Cities and 
EZ Towns, who I ſuppoſe did then repreſent thoſe Politick Bodies, ſince all Men 
could not appear there in Perſon. 

But I ſhall give you another Authority out of the ſame Author, viz. Arch- 


4 


| ; Council of Calne, for the turning of Married Prieſts out of Monaſteries, and 
Cathedral Churches, and putting Monks into their Places; He tells us a re- 
markable Accident that then happened, vzz. The falling down of a Room 


BE where the Council was aſſembled : So that there fell together all of a ſudden, 


RE (pray take the Words themſelves out of the Authors there cited) Preſules, Pro- 
ceres, Equites, Nobiles, pariter & Ignobiles Corruerunt. So that you ſee here 
Bs were other Sorts of Men preſent in this Council, beſide the Pre/ules, (i. e. 
= B:/hops and Abbots); and the Proceres, (i. e. the Earls and chief Thanes), vis. 
the Knights, or Inferior Thanes, Noblemen or Gentlemen; as alſo Ienobiles, 
ES thoſe chat were not Noble by Birth, ſuch as were the Repreſentatives of 
Cities and Boroughs. And of this Opinion the Archbiſhop himſelf ſeems to 
be; for at the End of this Relation he makes this Remark ; Sed nec bujus 
domus in gud omnium Ordinum, tam Conſpicui Clarig, viri, Conſulto Convene- 
runt tam repentina Tum ope Diabolica carere potuit ; where by Omnium Or- 
dinum, he muſt certainly mean the Three Eſtates of the Kingdom, in the ſame 
= Senſe as the Word Ordincs is uſed by Camden, and other Latin Writers, who 
call our Parliament Conventus Ordinum, that is, the Aſſembly of Eſtates. 
. I pray give me leave to anſwer this Authority before you proceed far- 
ther; 1 muſt beg your pardon, if I cannot believe that all the Perſons whom 
WE the Hiſtorian relates to have periſhed by this Fall of the Council Chamber, to 
bare been all of them actual Members of that Aſſemby, fince there might 
= have been there divers Perſons, who tho' of an inferior Rank, might have 
been preſent as Auditors or Lookers on; it not being then the Cuſtom to hold 
a1 thoſe Councils ſo privately, as we do now; ſo that divers of the common or 
ordinary Sort of People, called here Ignobiles, and perhaps of the inferior Gen- 
guy too, being there, might all partake of this common Ruin, and fo pay dear 
N for their needleſs Curioſity, | 5 
. F. I mult beg your Pardon if I do not aſſent to your Opinion in this Matter; 
F or | cannot believe (unleſs you can ſhew me very good Authority for it) that ever 
5 the common People or Vulgus, in the Senſe you take them, were ler in only to 
e at fuch Allemblies. For what Room could have contained ſo great a om? 
= 3 n 


ng of theſe 


great Men, or Thanes, who ſubſcribed to the Law of Tythes, granted by way of ©: 350. 


T | biſhop Parker's Britih Antiquities, where when he relates the calling of the Pag. 87: 
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and if they were in thoſe Days ſo great Slaves, as the Fe Your (yg 
m 
| We 


nion pleaſe to make them, it is not likely that they fhould-be-admitted to a 
into the Great Councils then, any more than now, when you allow them q, 
Liberty, and greater Privileges than they then enjoyed. And therefore, ] 


been the whole Aſſembly of the Three Eſtates, who were all involved z 
this Ruin. | 

But letting this paſs, I ſhall now pre you an Authority of a Great Cong 
held under King Erbe/red, which will farther confirm our . Senſe of the Wy 
Populus; which Council you may fee in the Firſt Volume of Monaſticon 
contains 2 Conceſſion and Confirmation of divers Privileges to the Monaſter > 
Wotoverbampton, in theſe Words; Hæc decrera ſunt & gerichi Archiepiſcopi in pla 
coram Rege Ethelredo, & Ebhoracenſi Archie piſcopo, omnibus Epiſcopis, th 
tibus Regionis Britannie, ſeu Senatoribus, Ducibus, & Populo Terre : Whes, 
ſeems plain to me, that the Populus Terre are here put as a diſtinòt Order of l 
from all the reſt aforegoing. LY 

To come now to the Time after the Daniſb Invaſion, and the Settlemey 
the Crown upon King Cnute, who after he was made King, partly by Conquf 
and partly by Election, yet altered nothing of the Ancient Conſtitution, jy 
therefore Florence of Worceſter tells us, that Anno 1017, being the Firſt Yer; 
his Reign, he divided the whole Kingdom into Four Parts, and allo fading 
Principibus & omni Populo, Ipſe & illi cum Tpſo percuſſerunt: Wuhere you ſe 
Populus or Commons is pur diſtinct by this Author from the Great Long 
Noblemen, here called Principes; and this Council is called by Abbot Briny 
in his Hiſtory Parliumentum apud Oxonam: And allo in his Charter to the hy 
of Briadriceſworth { fince called St. Edmundsbury ) which is ſtill to be fer" 
the Office of rhe King's Remembrancer of the Exchequer, it is thus reclil 
Ego Cnut, Rex totins Albionis Inſule, & aliarum Nationum plurimarum, in Cath 
Regal: promotus, cum Conſilio, & Decreto Archiep! ſcoporum, Epiſcoporum, Abbuin 
Comitum alturumgque omnium Fidelium eligi Sanciend. : Whence it plainly app, 


that under the Word Fideles, was then comprehended other Perſons of an Intra 


Rank, or Order, to the Comes, or Earls, there mentioned; and theſe could nn 
no other, than the Repreſentatives of the Commons, whom J have proved ton 
been preſent in theſe Councils. | 
MI. I cannot believe you have yet proved it; for though I have hitherto omit 
to give you my Thoughts of this Word Fidelium, yer I muſt now tell you on 
for all, that by this Word is not here meant, or any where elſe in our Saxon Ln 
to be underſtood the ordinary or common Sort of People, or any that repreſent 
them, but only Tenants in Capite, or in Military Service, which were then dlel 
the King's Thanes, and were afterward the ſame with the Barones Minors, mer 
tioned in King John's Charter. But I ſhall plainly prove, when I come ti, 
that the Word Fideles, after the Conqueſt, ſignified only the King's Tenants i 
Capite, and were the ſame with the Milites, whom we find ro be Witneſſes in 
the Dukes, or Earls, to this Charter of King Cute. And though I confeß ti 
Word Fide/es, doth in a common, or larger Acceptation, fignify all ſuch Subj 
as owe Fealty and Allegiance to the King; yet in a Strict and Legal Significut 


(as it is here to be taken) it ſignifies only the Barons, or Tenants in Capite, 5 WR 


Dr. B. hath very well ſhewed us in his Gloflary. And therefore Sir 
Spelman himſelf diſtinguiſhes between theſe and all other Subjects, in tel 
Words, Interdum Specialiten dicuntur udem, qui Vaſſalli, qui Feudo acceji" i 
Patrom Fide, & chentela ſunt, Viciſſimque Suam ei certi obſequii nomine ji 
aftrinxerunt. But indeed it is impoſſible to underſtand it in your Senſe; 
then all that ſwore Fealty to the King (and fo were called Fideles) ſhould h 
had a Place in Parliament, and all the Men in England above Fourteen Ned 
Age, muſt have been there in Perſon; which would have been a pretiy lag 
Aſlembly, and ſuch a Multitude as no one Place could have contained them. 
E If what Dr. B. in his Preface to his Norman Hiſtory, page 157. as av" 
his Anſwer to Mr. P. page 20. be true, that Feudal! Tenures owe their Os 
to illiam the Conqueror, though in other Places he is of another Mind; tte 
certainly this Word Fideles, muſt have been uſed in a larger Senſe, in the TP 
before the Conqueſt, and mult have extended to all thoſe who were bound 
take the Oaths of Fealty and Allegiance, in the Fo/kmore, or County Cut! ho 


2 [ 


* 


4 2 W | t . 
I may very well ſtick ro the Archbiſhop s Opinion, who ſuppoſes chem he 
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|. 4 ling after the Conqueſt, and ought to do ſo till, if required ; and there. 
| they did longer ＋5 11 9 3 be then no more limited to Tenants mn Capite in 
fore Ka e. than it is now; who, though I grant they could not all be preſent in the 
that Time, 1 in Perſon, yet they might be there by their Delegates (as well as 


| o and who might alſo conſiſt of far greater Numbers than they now 


* 


bu * fnce we find in the Council of Wincheſter, (but now mentioned) that after 

| % Dukes, Earls, and Great Men of the Kingdom, there is alſo added, allorumque 

Le lum infinita multitudb; which great Multitude fure muſt have ignified ſome- 
hat more than your Chief Thanes, or Tenants in Capie alone; or elſe the Words 
eres, and Proceres, might very well have comprehended all the Degrees of 
=... And therefore I deſire you to ſhew me by ſome better Authorities than 

P hes have done, that before the Conqueſt, the Word Fideles muſt needs ſig- 

Vit) Fe 5 in Capite, and no other; but that it did not fignify only ſo after that 
rime, I ſhall join Iſſue with you by and by. „ from 475 . 
I ſhall now proceed to my next Authority, which is rom Ailred, Abbot of . X. 
WR;-valis, who lived not long after the Conqueſt, who in his Life of Edward . 
selber, relating the manner of that King's Election in his Mother's Womb, 
Nells us, How Ethelred his Father called a Great Counct about appointing a Suc- 
e, that hereupon ſays thus, Fir Magnus coram Rege Epiſcoporum Procerumgue 

We rocntus, Magnus Plebis Vulgique Conſenſus; where you ſee apparently, that 

is \bbot made a Diſtinction between the Aſſembly of the Biſhops and Great 
ords, and that of the Plebs, Vigus, or Common People. 5 

= 71. Pray give me leave to interrupt you a little before you proceed to any freſh 
authorities. I grant it is true, that the Abbot in the Place you mention, tells ſuch 

n idle Tale, that this Edward was choſen King whilſt in his Mothers Womb, and 
his Father made the Nobility ſwear Fealty to him before he was Born. He is 

ie only Author of this Legend that I know of; and ſure your ſelf muſt own that 

WS: is a little too groſs to be believ d; and therefore I wonder that you ſhould urge 

bat to me for a ſufficient Authority, for the People or Commons having any 
face in the Great Council in thoſe Times. | 

E Pray, Sir, obſerve to what Purpoſe I make Uſe of this Authority; it is not 

to make good the Election of Edward the Confeſſor in his Mother's Womb, but 
only to prove who were then ſuppoſed (when this Abbot writ) to make up the 
onſtituent Parts of the 1Virzena-Gemot, or Parliament, in the Saxon Times, 


| Ip hich was then believed by all Men, to conſiſt of the Clergy, Higher Nohility, and 
1075, unleſs you can ſuppoſe that the Abbot ſhould mention the Commons by 
Prophecy. And granting that it was only according to the Cuſtom of his own 


ST ime (which the Author of the Preface to the Decem Scriptores, makes to be about 


hc middle of King Henry IId's Reign) it will ſufficiently prove the Antiquity of 
the Commons in Parliament, to be near a Hundred Years older than the earlieſt 

rime you aſſign for it, (big.) the 49th of Henry III. 1 3 

But I shall now conclude with the Concluſion to King Edward the Confeſſor's vid. Se- 
Third Charter to the Abbey of Weſiminſter, in a great Council held in the laſt Year Coun. Fol. 
f his Reign, as you will find it thus recited in Sir H. Speſman's Councils, in theſe 925: 
Words; Hancſigitun Chartam mee donationis & Libertatis, in die dedicationis Pre- 

ie Eccle. recitart julſi coram Epiſcopis, Abbatibus, Cymitibus, & omnibus Opti- 

0104s Angliæ, ommnique Populo audiente, & vidente; where by the Opti mates 

le, I think can be underſtood no other than the Thanes, or Freeholders of all 

orts, as well the Kings as others; as alſo the Deputies of great Cities and 
Boroughs, the Words being Up:1mates Angliæ (non Regis); and though it is not 

kl chat the Populus, who are here mention d to be preſent, ſhould be the 

ob, or Common People, only admitted to ſtare and hearken at ſuch a great 

A mbly ; yer fince the Words are in reſpect of them only, audiente, & vidente 

Wag {hall not inſiſt upon the Word Populus here, as à Part of this Common Council 

ot the Kingdom. 5 | | 

_ But yet that the Word Populus does oftentimes refer to the Re reſentativ 

ef the Commons, I ſhall conclude from the Anſwer of King Harold, the laſt 

x07 King, to the Meſſage of Williom Duke of Normandy, demanding the 

E Kingdom of England; and that Harold, according to his Promiſe, ſhould marry 

FE 1 The Words are remarkable, and therefore pray read them out of 

: 4 f : 1 3 who lived near that Time, Contra, Ille ( ſeal. Heraldus ) que Will. Malin. d- 
1 5 dell NUPTIS refer ens. de Rag no ( addebat ) pr efumtuoſum faiſje quod geſtis Anglorum, 
F 4 5 E ; abſque Lib, 2. Fol. 82. 
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Cap. 10. 
Fol. 552. 


Pag. 156. 
Pag. 158. 
Pag. 106, 


I augurat Z adver ſi um. But of this great Authority I ſhall ſpeak more hereafter 


the Right of their Monaſteries, and of thoſe great Poſſeſſions they held; or el: 


poſe that what any Perſons perform by their Lawful Proxies, it is ſaid to be dot 
y 
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ebſaue generali Senatus, & Populi Conventu & Edicto alienam in; 3 
—— Now that by the Word Senatus is to be underſtood fem 15 15 5 
ility, ſuch as the Biſhops, Abbots, Earls, Cc. and that is meant by Ph 
the Repreſentatives of the People, we have Mr. Sellen's Authority on our 85 

who in his Diſſertations on eta, ſpeaking of the great Queſtion that aroſe in Par 

liament in King Edward III. Reign, concerning King John's Donation of his 

Kingdom to the Pope, gives their Concluſion to this Debate, in theſe Words 

Ordine univerſi tam generis Hieratict, quam Proceres, & Senatus. & Populi, 


olenni inita dehberatione in Comiciis, illi reſponderunt unanimes, irritam plane ſuiſe 
Johannis Donationem illam ut pote tam ſine ordinum aſſenſu, quam Juramejy 


when I come to it in order of Time. | 
Since therefore it is apparent that the Commons had a Share in the Great Coun: / 
cils before the Conqueſt (as you call it) I deſire that you would be pleaſed t 
ſhew me how they came to loſe it after the coming in of the Normans, and to he 
ſo long without it, as until the 49 h of Henry III, or 18th of Edward I. if you 
Authors are to be credited. _ „„ wok eps 
M. I muſt confeſs the Authorities you have brought out of the Saxon Coun. 
cils, would ſeem to be of ſome Weight, were I not ſenfible, that the Monks 
who were the only Recorders of theſe Councils, are very ſhort and careleſs in 
giving a true Account of them ; and if we go to the Councils themſelves, we might 
be ſufficiently convinced, that all thoſe that are ſaid to be preſent at them, could 
not have any Places or Votes in thoſe Aſſemblies, as Members of them; for in 
ſome of them (as in this Example) we find the Queen to have been there, and to 
have given her Conſent to the King's Charters; and yet I ſuppoſe you will not 
allow the Queen to have been there as an Eſtate by her ſelf, much leſs to have 
been a Member of any of the Three Eſtates. e 
The like we may ſay for thoſe Abbeſſes we find mentioned to have been 
preſent in divers of thoſe Councils, and particularly in that of Wincheſter, you 
ſo much inſiſt upon, wherein Tythes were granted; and theſe are ſaid to 
have approved of the Royal Charter, as well as any of the reſt ; and ſur 
you do not make Women to have had Voices in our great Councils in the Saxon 
Times. So that. it appears plain enough to me, that Perſons being ment. 
oned as preſent in theſe Aſſemblies, or being Witneſſes to Charters there 
granted, do not make them to have been conſtituent Members thereof. And there 
fore ſince the Saxon Times are ſo dark and obſcure, and ſo little to be col. 
lected of Certainty from what we find in the old Monkiſh Hiſtories, and thoſe 
Fragments of Laws and Charters they have left us, many of which are alf 
forged by the Monks; I think it is Time that we paſs over this, to the neu 
Period after the Conqueſt, wherein I doubt not but to ſhew you, that for 
above an Hundred Years after that Time, none but the Bzhops, Abbots, Earl, 
Barons, or Tenants in Capite, were ſummoned by the Great Council or Par: 
ament till the Time I have ſo often mentioned. = 
F. I ſee you do all you can to perplex very plain and evident Proofs ; Fi 
as to the Queen's being often preſent at the great Councils, it is no mor: 
than what was uſual in theſe elder Times; and that in France as well as hen, 
as any Man that will but peruſe the Charters of ſome of the Kings of Fran 
of the Second Race, as they are in Father Mabihon de Rediplomatica, may er 
fily ſatisfy themſelves ; and as for the Abbeſſes, whom we find ſometimes mer 
tioned to have been there before the Conqueſt, they might alſo according t 
the Cuſtom of thoſe Times have appeared in Perſon in the great Councils, in 


they might have been often repreſented by their Oecomi, or Stewards, wh 
tranſacted all Buſineſs for them; and your own Civil Law doth always ſup 


themſelves ; and that the Abbeſſes and Prioreſſes, did together wich tht 
other Spiritual Tenants in Capute, Join to grant Scutage upon the Knights Fes 
they held, after your Conqueſt, I ſhall ſhew you before we have finiſhed thi 
Diſcourſe. But fince I think I have ſufficiently proved the Commons being 
in Poſſeſſion of this Right by a long Preſcription, I ſhall now leave it to you b 
prove, that they did not enjoy it after the Conqueſt, and that not until the Tims 


ſuppoſe. 
you ſupp AL. Si 


Dialogue the Sixth. „ 
ou are pleaſed to impoſe this Task upon me, I ſhall willingly 
fi 4. : and N before I proceed farther, pray let us ſe how far we 
A reed. In the firſt Place I think you will .grant, that till about the latter 
5 12 Edward Iſt's Reign, there is no expreſs Mention made in our Records, or 
Hiſtorians of any Repreſentatives for the Commens, either by Knights of Shires, 
Citizens or Burgeſſes of Towns; much leſs the Word Commons, mentioned by 
them in the Senſe it is now taken: For if we peruſe Ingu{ph, or Eadmerus, or any 
other Ancient Hiſtorian of William the Conqueror, or his Son's Time, when they 
have Occaſion to ſpeak of the Great Councils of that Age, we can find none men- 
tioned ( befides the Biſhops) except the Principes, Proceres, Primates, or Opti- 
mates Regni; or elſe in the following Age, theſe Optimates, or Magnates, 
(by Matt. Paris, and Matt. of Weſiminſter,) are often comprehended under the 
more particular Titles of Comes & Barones, or elle by the more general ones 
of Nobilitas, Univerſitas, Communitas, or Baronagium Regm; that is, the whole 
Univerſity, Community, or Body of the Kingdom, repreſented in Parliament by 
the Biſhops, Abbots, Earls, and Barons thereof. As for moſt of theſe Words, I 
have given you my Senſe of them already, in the Times before the Conqueſt ; 
and though I grant there may be other Perſons ſometimes mentioned after the 
Barons, as Milites, Liberi Hommes, or Tenentes, yet J think Dr. B. very plainly 
proves, by thoſe Authorities he produces in his Anſwer to Mr. P. as alſo in his 
Gloſſary at the End of it, that by all the Words before-mentioned, which are uſed 
in our Ancient Hiſtorians, can only be underſtood either the Greater Barons, or 
elſe the Leſs, who were Tenants in Capite, and were a Part of the Baronage or 
= Nobility of thoſe Times, and whoſe Votes did then conclude all their Subfeuda- 
= tories, or Meſne Tenants, who held of them; and theſe together with the Biſhops 
| and Abbots, &c. did repreſent all Degrees of Men in the Kingdom, and being 
often comprehended under the General Titles of Clerus and Populus, or elſe Plebs, id rs 
or Vulgus; or elſe under theſe Titles, as yet more generally expreſſed by Regnum, Titles. 
and Sacerdotium, i. e. the Clergy and Laity of the Kingdom; the Words Populus, | 
and Plebs, or Vulgus, fignifying no more in thoſe Days, in our Hiſtorians, (when 
they treat of Parliamentary Affairs) than the Lay-Earls and Barons, with the 
other Leſs Tenants in Capite : So that the Vulgar, or Common People, neither 
by themſelves, nor their Repreſentatives had, then any Place in our Great Coun- 
cils: And therefore I think I may boldly affirm with Dr. B., Firſt, That the Com- B. 4. P. 
mons repreſented by Knights, Citizens, and Burgeſſes in Parliament, were not 7*#4«#. 
introduced, nor were one of the Three Eſtates in Parliament, before the 49th of 
= King Henry the Third. 1 5 . 
Second/y, That before that Time the Body of the Commons of England, or Free- 
| men (as now underſtood, or as we now frequently call them) collectively taken, 
had not any Share or Votes in making of Laws for the Government of the King- 
dom, nor had any Communication in Affairs of State, unleſs as they were repre- 
| ſented by the Tenants in Capite. And theſe Two Propofitions I think I ſhall be 
able to prove by undeniable Evidence, drawn from our Ancient Hiſtorians, the 
ass and Charters of our Kings, as alſo from thoſe Parliament Rolls, Records 
and Ads of Parliament, we have yet left us. 20 
F. I confeſs you have made a very bold Challenge, and if you can make 
it out, I grant you will carry the Day, and I ſhall then willingly ſubmit to 
W your Opinion. But ſince I find the greateſt Part of our Arguments do 
& conſiſt in the equivocal Uſe of thoſe Words, by which I confeſs the Com- 
mons in Parliament are generally expreſſed in our Ancient Hiſtorians; I 
hall in the firſt Place ſhew you, (to avoid all unneceſſary Diſpute about Words) 
that by every one of theſe Expreſſions you have mentioned, the Commons 
might very well be comprehended, as well after the Conqueſt, as before. And 
therefore to take the Words in the ſame Order as you have recited them, I ſhall 
begin with the Word Principes, which I have already proved ſignified before the 
Conqueſt no more than Chief, or Principal Men; and that it means no more 
after the Conqueſt, I ſhall ſthew you by ſeveral Authorities. And though I grant 
that Word is moſt commonly uſed by Eadmerus, yet could it not be meant in 
| the Senſe it is now underſtood, there being then never a Prince, nor ſo much as 
| = Duke in England. But what was underftood by this Expreſſion in after-times, 
e muſt appeal to Hiſtorians. Mat. of Weſtminſter, in his Flores Hiſtor. Anno Fol. 40g. 
Dom. 1280, (being the ch Year of nn the Firſt, which was but Fifteen 7 
Uo alter 
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after the 49th Henry III.) thus reckons up the Conſtituent Parts of that Pa. 


liament, Rex, Pontifices, & Principes Anglicam convenerunt in unun, &c. Ye 
in Rot. Cauſ. 7. Edward J. it is called a Parliament; and at which the Statute of 
Mortmam was Enatted. And that the Commons were there as well as they ar 
now, I ſhall prove when I come to thoſe Times. 

But as for the Words Proceres and Populus, uſed as diſtin&t from them, ix 
you pleaſe to conſult the Ancient Manuſcript Chronicle of Walter of Covent: 
g9 Henry III. Anno Dom. 1225, youll find this Paſſage; Puriſcatione Bede 
Marie convocantur apud London, Proceres Anghe, ibiquè tractatu habito diff uſur; 
cum Clero, & Populo ibidem convocato Rex conceſſit Libertates tam Ecclzſis quun 
Regni, quam Foreſts ficut Carte ſue ide confectæ & ſingulis Comitatibus liberqy 
plenius reſtantur 1bidemque conceſa Domino Regi a Comitibus, & Baronibus, & 
Clero £7 Populo ibidem preſentibus, Quinta decima omnium mobilium de Commun, | 
afjenſu, 1 de Eccleſus. 8 

But Mat. Paris, in his Hiſtory of this Tranſaction under this Year, relates i 
thus: Rex Hen. ad natale tenuit Curiam ſuam apud Weſtm. Præſentibus clero& 
populo, cum magnatibus Regions ſolemnitate igitur ut decebat completa, Huber 
de Burgo ex parte ejuſdem Regis propoſuit coram Archiepi/copis, Epiſcopis, Coni. 
tibus, Barombus, & aliis univerſis, &c. But to give you now the reſt in Enghfp: 


The King here demanded the Fifteenth Part of all their moveible Goods; up 


which the Parties above-mentioned, with one Accord anſwered, That they woll 
willingly yield to the King's Deſire, if he would confirm the great Charter, 
To which the King having aſſented, and ſealed them; they granted the fail 
Supply. From which we may obſerve, that as all the inferior Clergy were com. 


prehended under the Word Clerus; fo muſt, by a like Parity of Reaſon, the Com- 


mons be under Populus, or elſe it would have been an idle Tautology when it i 
pur, as it is here, diſtindt from Magnates. | 

Now ſuppoſing there be no other Perſons expreſly mentioned by theſe Two Hiſts 
rians to have been at this Parliament of the Laity, but the Earls and Barons, and 
Laity, comprehended by them under the general Names of Proceres, Populus & Miy- 
nates; yet do but read the Concluſion to the great Charter of the ↄth of Henry Il. 
and you will find, that befides the Archbiſhops, Biſhops, Earls and Barons, there 
were alſo preſent, the Kmzghts, Freeho/ders, and all others of the Kingdom, by 
their lawful Repreſentatives, as I ſhall ſhew you more at large, when I come to 
make Uſe of this Charter, as an Argument to prove the Commons to have ap 
peared in Parliament before the 49th of Henry III. So likewife the Statute of Fine 
made 27. EdwaRT. was ordained de Communi Concilio Reeni, and yet no Me 
tion made either of the Aſſent of the Lords or Commons; and yet this Sratur 
was made but Nine Years after the 18*" of that King. Since which Time tie 
Doctor himſelf acknowledges the Commons to have been always repreſented 
Parliament, as they are at this Day; and yet Mar. Weſtminſter, ſpeaking of thi 
Parliament, mentions its Orders only in general Words, thus, Dominica ſecunt 
Quadrageſime citatis Magnatibus Regni apud Weſtmonaſterium; and yet it is ch. 
tain all the Eſtates of the Kingdom were there: So that it is not ſafe to conclu 
from the general and equivocal Expreſſions, either of Ancient Statutes, or Hr 
ſtorians, That the Commons were not in Parliament, becauſe not particula) 
mentioned. | 

J could give you more Inſtances of the like Kind, but I will not tire you, bit 
ſhall now proceed to ſhew, that notwithſtanding the Uſe you make of the Tell: 
mony of Mat. Paris, as to the Senſe of the Word Magnares; yer, that all tho 
Hiſtorians that writ immediately before, or after him, and continued his Hiſtory, 
do frequently make Uſe of the Word Magnates && Primates, to ſignify the Cm, 
mons, as well as the Lords aſſembled in Parliament. And for the Pr of 
this, I ſhall give the Teſtimonies of Two approved Authors. The Firft is Them: 
IWalfingham, in his Hiſtory of England; who in Anno Dom. 1313, 6. Edward Il 
hath theſe Word, Recedens : (Rex) de Berewici partibus pervemt Ehoracum, uh 
magnum cum Clero tenuit Concilium, & Regni Magnatibus Univerſis. _ 

So likewiſe Mat. of Weſtminſter, in his Flores Hiftor. in the 24 7h of Elwarl|. 
Anno Dom. 1296, relates a Parliament held at St. Edmondsbury, at which ap 
peared Primates, ac Magnates ſui Regni, 8c. a quibus novum Tallogium pj 
{avit, &c. I could give you more of the ſame Kind out of this Aurhor, but 
tear, left I ſhould tire you; and therefore I ſhall conclude with the Teſtimo, 


' Dialogue the Sixth. 


Knighton, in his Hiſtory, De Eventibus Anghe, where, in 9. Henry III. 
4 = * en this Kings granting the Great Charters, Poſt hec Rex 
Henricus conceffit Magnatibus terre duas chartas, unam de Foreſta, & aliam de 

Fbertatibus, ob quam cauſam Communes Regni conceſſerunt quintam decimam partem 
Mobilium, & immobilium. From all which you may obſerve, That in the Time 
when this Author wrote, it was generally believed, that this Term Magnares, 
comprehended all the Eſtates of the Kingdom; and likewiſe ſuppoſed the Com- 
mons ( whom he here calls Communes, ) to have had a principal Share, not only 
in the paying, but granting this great Tax. And for the farther Proof of this, 
pray ſee what W. Malmesbury _ in his Hiſtory, when reciting the Speech of the 
Biſhop of Wincheſter, then the Pope's Legate, ſpeaking of the Londoners, hath 
this remarkable Paſſage, Londinenſes, qui precipui habebantur in Anglia ſicut 
Proceres ſo that if the Chief Citizens of that Famous City, were reckoned /icur 
Proceres, ſure thoſe they choſe to repreſent them in Parliament, might much 
better deſerve that Title. And thus likewiſe V alſingbam in his Hiſtory, in the 


17ch of Edward II. tells us, that he ſummoned to a Parliament at London, Regni 


Proceres, && Prelatos ad Tractandum de variis Regni negotiis ; but in the cloſe 
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Roll of this very Year, it appears by the Expenſis Militum, that the Com- Rot. Clauſ. 17. 


mons were there as well as the Lords. So that you ſee they were all then 
often comprehended by our Hiſtorians under the general Term of Proceres 


Reg ni. 


E. II. 


dorſo. 


in. 24. 


7 come in the next Place to the Words Nobiles £ Nobiliras. Walſingham, 5. Mr. Dns 2d 


Etward II. gives us this Account; Poſt Natale Dominicum convenit univerſa mul. Lan of the R. 


titudo Regni Nobilium ad Parliamentum Londoniis. Now what is here meant by 
this Multitudo Nobilium, may be proved by the Parliamentary Writs of this 
Year., as appears by the cloſe Roll, wherein there are Writs of Summons for the 
Commons, directed to the Sheriffs. 

And that the Houſe of Commons were often ſtiled Noble in latter Times, ap- 
pears by a Speech Recorded in the Rolls of Parliament, 7th of Richard II. to be 


f 


ar. 


ſpoken by Sir Mich. de Ia Pool, then Lord Chancellor, to the Lords and Com- Rol, Part. 7. 


mons, which begins thus, T diff vous (i. e, I fay to you) Mefheurs Prelats, 
Sejgneurs 'Temporelx, & vous mes Compaignons les Chivalers, & autres de la Noble 
Commune de Angleterre. 

And to prove that this Word was then uſed in this Senſe amongft Civilians, 
from whom we derive moſt of our Titles of Dignities, you may ſee in the large 
Work of Bartho/. Caſſaanæus, called Catalogus Glorie Mundi, written on this 


3 Subject; where, in his Eighth Part, Conſid. 18, he hath this amongſt other Com- 


ments on the Word Nobilitas; Nobilitas etiam cauſatur ex loco, quoniam civis ex 
urbe ſplendida oriundus, Nobilis eſt; for which he there gives many Authorities. 
And this Title he looks upon as due alſo to Country Gentlemen, living upon the 
Huſbandry of their own Eſtates, or Annual Rents. 

And that by the Word Magnares, are often underſtood the Knights of Shires, 
commonly called in old French, Grantz des Countees ;, I can give you ſufficient 


Rich, II. Part 
& x. 1. 1. | 


Authorities: Now this Word Magnates is always rendred in our old French, F. R. C. p 


* 


rice, that Rot. Caiſ. 3 E. 2. in 16 dorſo, you will find this Title, Inhibitio ne ui 
Magnates, Viz. Comes, Baro, Miles, ſeu aliqua alia notabilis Perſona tranſeat ad 
Partes rranſmarinas. Where you ſee the Word Magnates is applied to Knights 
as well as Earls and Barons. And amongſt the Common Writs of Michae/mas 
Term, Anno 34 Edw. I. in the keeping of the Remembrancer of the T reaſury of 
the Exchequer, the Knights of Shires, and Barons of the Cingue-Ports are cal- 
led Magnates. So alſo in the Statute, 25 E. 3. de ſervientibus, it is there en- 
acted, per Aſſent de les ditz Prelatz, Countes, Barons, & autres Grandes de la 
dite Communalte, illongues Afſemblez. Alſo in the Statute-Book printed in 
French, in the Statute of the Staple, 27 E. 3. the Knights of the Shires, 
are exprelly called, Grantæ des Countees. And laſtly, as for the Word 
Oprimates”, which is derived from the ſuperlative Optimus, it ſignifies no 
more than the beſt Sort of Men in any Commonwealth or City. And in 
this Senſe, William of Malmsbury, in his Hiſtory , ſpeaking of the Rich 
Citizens of London, hath this 
nitudine Croitatis optimatis ſunt. 


th And that not only Knights, but alſo ſuch 
Citizens as were remarkable and 


eminent for their Eſtates or Offices in Cities, 
Oo 2 had 


by Grants : For the Proof of this, I defire you in the firſt Place to take No. 94> 95: 


remarkable Paſſage, Londinenſes qui pro mag- Fus. 169 
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ar, de duft the 13th of Hen. 3. an Att of Common Council was made, per omnes ales 
mannes, & Magnates Cvitatis, per afſenſum univerſorum Civium, quod null ** 
pore permitterent aliquem vicecomitem admitti in vicecomitem per duos annos c. 


(13S ; CO 10, 


o 
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had the Appellation of Magnates, appears from an ancient Manuſcript Bo 
kept in the Archives of the City of London; where in Anno Dom. 1229. bein 


zinuos, ſicut prius extiterant. So likewiſe in the lame Book, Anno Dom. 12 
29 H. 3. mention is there made of a Diſſention that then aroſe about the Che 
of a Sheriff; and the Book ſays, that quidam de vulgo elegerunt, Nichol By 
fer aſſenſum Majoris, & Magnates e/egerunt Adam de Bentiy. I could vine 
vou more of a like Nature; but I will not tire you; 
eminent Citizens of J and other Cities, were called Magnates in thoſe Times, 
From all which we may fafely conclude, that nor only Knights of Shires wer 
called Mag nates, but alſo the Repreſentatives for the Cities 


and other puhlick Writings. I beg your Pardon for being thus long; but 
could not make an End ſooner, and prove the true Senſe of theſe Words h 
queſtion, from ancient Hiſtorians, Acts of Parliaments, and Records; by which 
I hope you will be ſatisfied how unſafe it is to depend upon the general a 


various Expreſſions of our Enghſh Hiſtorians (eſpecially, as underſtood by t MW 


of your Opinion); ſince if we ſhould depend upon them alone, the Commons 
would nor oftentimes be found to have been preſent in Parliament, even when the 
Records themſelves expreſly prove they were there. 

M. J muſt confeſs you have made me think more on this Subject, than pe- 
haps otherwiſe I ſhould have done; yer I muſt obſerve, that moſt of the Qu 
rations you have made uſe of, concerning the meaning of the Words Procers 
Magnates, and Nobiles, &c. are from Authors who writ after the Time thi 
I own the Commons, as now repreſented, to have been conſtantly ſummonel 
to Parliament; ſo that they might very well, through Haſte or Inadvertency, 
confound them with the Earls and Lords, and fo ſtile them by the ſame Title 


For I will prove to you, before the Concluſion of this Diſcourſe, by undeniable 


Paę. 708. 


Records, that by the Words Magnates and Proceres, muſt be underſtood the 
Biſhops, Earls, and Barons, as diſtinguiſhed from the Commons. And I think 
I can ſufficiently prove from Mat. Paris, and the ancient Laws of our firſt Nor- 
men Kings, as alſo from the Magna Charta of King John, that by the Words 
Barones are meant the Tenants in Capite, who are there only mentioned to hare 
conſtantly appeared in Parliament, till the 18th E. 1.; the greater and leſs Br 
rons, or Tenants in Capite, together with thoſe of higher Degree, (vis. the Fatl, 
Biſhops, and Abbots,) being the only Perſons who repreſented the whole Boi 
of the Nation, in our great Councils, or Parliaments. And I take this to beh 
evident and clear, that I cannot quit this Opinion, without you can ſhew me 
better Reaſons to the contrary, than hitherto you have done. 

F. J fee nothing will ſatisfy thoſe who have once received a Prejudice; 0 
otherwiſe I think it may be proved ſufficiently, from that Clauſe in Mam 
Charta | have mentioned, that other Perſons were there before the 49> 
Henry III. beſides your great Barons, and Tenants in Capite, And as for theuſe 
of thoſe Words you mention, in our Hiſtorians after the Reign of Her. ll. 
nothing can be a plainer Proof for me: For if they did comprehend the Com. 
mons under thoſe general Words or Phraſes we have been now diſputing 
about, I deſire to know why they might not have been likewiſe comprehend 
under the fame Terms, by Mat. Paris, and thoſe other Hiſtorians who wit 
their Hiſtories from the Norman Conqueſt to the End of the Reign of Hy 
the Third ; and why they might not have then confounded the Commons with 
the Lords, as well as they did afterwards. But ſince I ſee you infiſt ſo much 


upon your Barons, and Tenants in Capite, whom you will have alone to co 


ſtitute the Baronagium, or the Communitas, or Univerſitas Baronagii Anglis, pi 
give me leave to ask you a plain Queſtion , Were your lefler Tenants in (ur 
pite, (or Burones minores) Lords or Peers of Parliament, or were they Com 


moners only ? : | 
M. To give you Mr. Se/dens Opinion, in his Titles of Honour, ca. p 


He ſuppoſes, that from the Time of the Conqueſt to about the middle © 


King John, every Tenant by reaſon of his Tenure or Lands he held in chili, 


was indifterently an Honorary or Parliamentary Baron; but that about bir 
2 n 


but no doubt th 
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ing John's Time, ſome only that were moſt eminent of thoſe Tenants, 
; - can Barones Majores Regni ) were ſummoned by ſeveral Writs 2 
directed to them as Lords or Peers of Parliament; and that the reſt, being the | 
lefler or lower Tenants in Capite, ( ſometimes ſtiled Barones minores,) were tor 
| ſome Time before this ſummoned by general Writs, directed to the Sheriffs or 
; by King John's Magna Charta. Vet whether theſe Men were 5. 4. F. 


I 78 1 
2 — or not, I have Reaſon to doubt; fince I do not find but it was P. 18. | 
they alone who for ſome Years after the Conqueſt, ſerved upon Juries in County | 


W Courts, and diſpatched all the Publick Buſineſs of the County; which was then 
(as at this Day) a Drudgery beneath the Peers to perform ; and therefore I ſhall i 
not inſiſt upon it. But thus much I think is certain, That they were a ſort a 4 
S Perſons much above any other Laymen of the Kingdom; ſince they held their 
Eftates immediately from the King, and were ſo confiderable, as that by the Con- 
ſtitutions of Clarendon, they were not to be Excommunicated withour the King's  oþ 
W Leave; and ſo were then in ſome fore of the ſame Order, ratione Tenure, with the 1 
Great Barons or Peers, being commo nly ſtiled Barones, and made up but one | 
Fſtate or Order of Laymen in Parliament. And from rhence I ſuppoſe proceeds | 
that common Error of Sir Ed. Coke, that the Lords and Commons did Anciently 
WE fit together, and made but one Houſe. Now if you have any Thing to objoct | 
E againſt this Notion, pray let me hear it. 5 2 x 
. think you and I are come pretty near an Iſſue in this Queſtion ; for you | | 
WT confeſs that theſe leſſer Tenants in Capite, and whom you compriſe under the Word = 
= Barons, were not truly and properly Barons; and ſo far you are in the Right; 
but yet you will have them to be ſomewhat more than meer Commoners; as if | 
WE there had been ſome Degree or Order of Men in Eng/and in thoſe Times, who | | 
WE were neither Lords nor Commons, but an Amphibious Race between both. But itt 
WE to prove that they were indeed no more than Commeners, and not Lords nor 
BS Peers at all, nor equal with them, we need go no farther than their wy of Tryal 
in Caſes of Treaſon or Felony, which was by meer Commoners, who w.re not 
BY T-nants in Capite, as well as thoſe that were; ſo that a Perſon who was no Tenant 
ij Copite, might ſerve upon a Jury of Life and Death, with thoſe that were 
po; and as the Doctor, in his Anſwer to Mr. P. has alerted. tuat they oi ſerved 
in the Countrey upon all Furies; and that before the Time of King Jh. So after 
all this Noiſe of none but Lords and Barons appearing for the whole Commons of 
Eioland, we find by your own ſhowing, that Three Parts in Four of the Lay- 
members of that Council, were as meer Commoners as our Knights of Shires, and 
Barons of the Five Ports at this Day; nor can I ſee any Reaſon why the other 
= meſne, or inferior Military Tenants, might not be as well comprehended under 
the Word Barones, as the former, who were meer Commoners likewiſe; if we 
W conſider that it was neither Nobility, nor Birth, nor the King's Writs of Summons, 
but only the meer Tenure of their Lands that gave them a particular Right to a 
Place in that Aſlembly in thoſe Ages. So that the Queſtion then amounts to no 
more than this, Whether the Commons of England were then repreſented by Te- 
nants in Capite, or by Knights of Shires, and others, as they are now. But ſince 
= you will have none but Tenants in Capite to have had Places therein; pray tell me 
= whether you allow that Privilege to ail who held in Capite, or not? 
= A. Yes, Iallow it to all who held in Capite by Knights Service, and who alſo 
enjoyed a whole Knights Fee; or ſo much as was ſufficient to render them able 
to ſuſtain the Dignity of that Place; not but that the King had alſo a Prerogative 
of ſummoning or omitting whom of them he pleaſed, to his Great Council or 
= Parliament; till the Leſs Tenants in Capite thinking it a Wrong to them, it was 
Provided by King John's Charter, that all of them ſhould be ſummoned by one 
General Writ of Summons, directed to the Sheriff. But J exclude from this 
| Council, all Tenants by Petit Serjeanty ; who tho? tis true, they held of the King 
n Capite, yet was it not by Knights Service. So likewiſe I exclude all Cities and 
Towns, though the Citizens or Burgeſſes of divers of them held their Lands and 
Tenements by that Tenure : Since being neither Noble by Blood, nor having 
Eſtates ſufficient to maintain the Port of a Gentleman, or Knight, they had no 
Right to appear there in Perſon among the other Tenants, who were Owners of 
one or more Knights Fees. Yer do I not affirm, that the Commons were not 
ater ſome Sort repreſented in Parliament by their Superior Lords, ſince the Bi- g. 4 Þ 
ſhops, Abbots, and other Barons, did then make Lords, and give Taxes, not ny 117. & eim. 
| | or 
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for themſelves, but their Feudatory Tenants alſo, though of never ſo great Eſtatcz 
and Tenure in Capitè was then looked upon as the only true Freehold of the Kine 
dom, and the Tenants by it as the only true Freeholders. d 

F. I ſhall ſhew you by and by the Falfity of this Notion; but in the men 


Time pray tell me when a Great Council or Parliament, was called, who reg. 
ſented thoſe Perſons, who you ſay did not appear there; and made General Lay; 
and granted General Taxes for themſelves, and the whole Kingdom, when there 
was Occafion ? For I ſee you ſhut out the greater part even of theſe your gyp 
Freeholders from this Aſſembly. a 

M. As for the Tenants in Petit Serjeanty, I at preſent conceive (though Ian 
not ſure of it) that many of them might hold Lands, and perhaps divers Knighy 
Fees, by Grand Serjeanty, or Knights Service alſo; ſince thoſe Eſtates which we 


given by the Conqueror to his Servants, to be held of him by ſuch and fd 
Petit Services, might in Proceſs of Time fall by Purchaſe, or Deſcent, into i. 


Hands of ſuch Great Tenants in Capite, as had ſufficient Eſtates to maintain thy 
Dignity ; and as for the reſt, they might, for ought as I know, before the Stay; 
de Tallagio non concedendo, have been taxed by the King's Writs, according to the 
Proportion of the Knights Fees, or Parts of Knights Fees, which they then hel . 


and according to the Rate of the Sums impoſed in Parliament; either by yd i 


Aids, upon every Knight's Fee; or elſe by way of Subſidy, by ſo much a Yay 
or Plow-Land throughout all England; which has been the only way of Taxing 
ever fince that of Knights Fees hath been diſuſed. c 

F. Then I find after all you have ſaid, that ſcarce half your Tenants in (qi 
had any Votes in Parliament, either by themſelves, or their Repreſentatives; d 
ſo having Laws made for them, and being taxed at the King's Will, were as emn 
Slaves and Vaſſals, notwithſtanding their Tenure in Capite, as the meaneſt Peron 
of the Kingdom, who was Taxed (as you would have it) at the Will of his S. 
perior Lord; which whether ſo great and powerful a Body of Men would ese 
have ſuffered, TI leave to any indifferent Perſon to judge. 
MM. I grant this may now appear ſomewhat hard; yet ſince it was the feceipd 
Law and Cuſtom of the Kingdom, it was not then look d upon as a Grievance; 
and it was then no more unjuſt than it is now, that Perſons under Forty Shilling; 
a Year in Lands, though of never ſo good Eſtates in Money, or Stock; or thit 
Tenants for Years, or for the Life of another, ſhould at this Day have no Vote 
at the Election of Knights of Shires, and conſequently be without any Reprefr- 
tatives in Parliament of their own Choice, and yet be ſubject ro all Laws and 
Taxes (though never ſo great) when made and impoſed by the King in Pall. 
ment. And I am able to give you divers good Authorities to prove, that ea 
London it ſelf, and all other Cities and Towns which held of the King in Clit, 
and were called his Demeſnes, were often taxed by the King and his Council alt 
of Parliament, before the Statute De Tullagio non concedendo: And I think Dr. 6. 
hath proved this beyond Exception, in his Animad verſions upon Mr. 4's at 
Anglorum facies nova; and he there gives us the Record it ſelf of 39 Hen. III. non 
in the keeping of the King's Remembrancer of the Exchequer : That the King di 
that Year (as he had divers times before) Talliate, or Tax all. his Demeſne Lins 
in England, and then likewiſe demanded of the City of London, the Sum of Thie 
Thouſand /1arks, in the Name of the Talliage or Tax ſo laid: And the Mayo! 
and Citizens at laſt yielded to it, after a great Conteſt. It appearing upon Sea 
of the Rolls in the Exchequer, that the Citizens of London had been ſeveral times 


before ſo Taxed, in the Reigns of King John, and the King himſelf; and fo the 


paid at leaſt the Sum which the King demanded. By which you ce, that the 
greateſt and richeſt Cities and Towns in England were Taxed at the King's Will: 


: may, I think I am able to prove ( were it now neceſſary ) that the whole King 


dom was often Taxed by the King and his Council only, before the granting 
of King John s Magna Charta; and the Statute de Tallagio non concedendo, abo 

But to return to the Matter from which you forced me to digreſs. 

1 think nothing is more plain, than that our Ancient Parliaments were oa! 
the King's Court Baron for the Diſpatch of the Publick Affairs of the Kingdom 
and in which, as in the Leſſer Courts Baron, or Courts of Manor, the Suitors ® 
Tenants were, together with the Lord, or his Stewards, the ſole Judges. S0 dhe 
at firſt, after the Conqueſt, it belong d to the King alone, as rhe Supreme Lo 
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ingdom, to appoint or call which or what Sort of thoſe Tenants he 
, w nd him 5 5 their Aid and Advice, at his Common Councils, or 
W Parliaments. And I think nothing is more evident, (as I ſhall prove more at 
harge from our Ancient Hiſtories, Records and Statutes) than, that before the 

W 49" of Henry III. and ſome Years alſo after that Time, none but the Biſhops, 
Abbots, Earls, and Greater Barons, and ſome of the Leſſer Tenants in Capite, called 
n King John's Charter, Barones Minores, then conſtituted the whole Body of the 
W P2liament, under the Titles of Baronagium Angliæ, or Communitas, or Unverſitas 
Baronagii Angie. And for this I can give you 10 good Authorities, that nothing 
but more cogent and evident Proofs can bring me from this Opinion. And there- 
Pore 1 muſt tell you, I do not value thoſe looſe and inconſiderate Expreſſions of 
W Hiſtorians, either before or after that Time. 

II ſe the Teſtimonies of Hiſtorians are of no Credit, if they make againſt 
@ your Hypotheſis; but I ſhall ſhow you your Miſtakes about the King's Taxing 
nanon; but the main Force of your Argument lies in the Signification of thoſe 
Latin Words you have laſt mentioned; and which, I muſt needs tell you, I think 

WT you take in too ſtrict a Senſe. For Firſt, as to the Word Baro, I grant it was not J. R. C. 
much in Uſe before illiam I. obtained the Engliſh Diadem. Baro, fays Camden, Pace 108. 
Bitanni pro ſuo nan agnoſcunt, in Anglo-Saxonicis legitus nuſquam comparet, nec in 
= A/frici Gloſſurio Saxonico inter dignitatum vocabulu habetur. For the Exgliſp Vise 121. 
Saxon called thoſe in their own Language, Maldermen, which in Latin were 
named Comes, and by the Danes Earle; but it was of fo extenſive an Import in 
is Signification, that we read of Aldermani Regis, Aldermani Comitatits, &c. as I 
WE have already ſhewed you. So that according to the ſtrict Senſe of this Word, Spel. 1:77 

ue had great Number of theſe A/dermen ; whoſe Titles ſeldom, if at all, de- 7 Alder- 
ſcended Hereditary, till the Confeſſors Time: And after William I. the Saxon © 
Words faldermen, and Thegnes, began to be changed; and in the room of 
ms A/dermannt & Thani, we find Comites & Barones, as in all our Ancient Laws and 
8 Hiſtories, Nor was the Word Barones only taken in thoſe Days for Great 
= 5075s, and Tenants in Capite, but alſo for the Inferior Barons, or Free Tenants, 

= which held great Eſtates of other Mæſe Lords, as well as of the King, by certain 

We Services, and to whom the Great Lords, or Earls (as Sir H. Spelman ſhews us in 

his Gloſſary, Title Baro) often directed their Charters, Baronibus, & Pidelibus Paze 70; 
naſtris tam Francis, quam Anglis; and we there alſo read ſome Quotations from 
the old Book of Ramſcy-Abby, wherein the Barons of the Church of Ramey, as 
alſo the Mi/tes, and Liberi bomines thereof, are particularly mentioned under the 
Title of Barons; all which, (as this Learned Author tells us) non de Magnatibus 
= /unt intelligenda, fed de Vaſſallis feodalibus, note ſcil. molioris. | 
= And the ſame Author fays a little lower, that Barons are often taken pro libere 
Lenentibus in genere, hoc eſt tam in Soccagio per ſervitium Militare. 

Il. What then? Do you ſuppoſe that all the Freeholders in Eng/and, by whatſo- 
ever Tenure they held, were Barons, and appeared in Perſon in Parliament. before 
= the Time Sir H. Spelman in his Gloſſary, and Dr. B. aſſign for the ſummoning of the v: 
Commons to Parliament? At this Rate every Yeoman, or Petty Freeholder, was bg Ow 

Aaron: So that this Aſſembly might then confiſt of above Fifty or Sixty Thou. 2 
fand Perſons. Since Spot in his Chronicle tells us, that William the org 
feſerved to himſelf the Service of about Sixty Thouſand Knights Fees, which by B. 4. P. 
de Time, I ſuppoſe, might have been divided into many more leſſer ones ” Page 15. 
q Co-heirſhip, or by Sale; and otherwiſe Parcelled out by the King's Licenſe into 
q dl 3 2 85 Part of Fees, Fourth Part of F ees, Eight Parts, Sixteen, 

3 enty, Thirty and Forty Parts of Fees ; and ſo have been increaſed into as many 
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more. And theſe, befides the Tenants in Soccage, muſt needs have been ſo nüt 
3 Re wir 0 ma SOR, or — 10 or Place, was able to contain ſo great 

1 | w could any Buſineſs | in. wi 
| gear Cache 8 * 1 ve been tranſacted therein, without the 
do then you your {elf muſt alſo grant, that when all your Greater and Leſs 
J 2 or Tenants in Capite, 2 in Perſon, Parliaments were much more 
| ng: . — they are now; unce according to the Doctor's Catalogue, out of 
2 ay- _ (in his Appendix to his Introduction to the Exgliſb Hiſtory, ) all the 
2 : S 75 5 pie, or Serjeanty, that held the Lands in every County of King il. 
Foun: 8 ( betides the Bithops, Abbots, Earls, and Barons) altogether. amount 
o about Seven Hundred; and theſe in the 49 1h of Henry III. by Forfeiture, 
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and new Conveyances from the Crown , or by thoſe orher ways you have 


mentioned, might be multiplied into twice as many more; and thoſe alſo of fi 


ficient Eſtates to maintain the Port of a Member of Parliament, or Knight, $i. 
Fifteen Pounds a Year was in the Reign of King John, and beginning of 15 
gong III. reckoned as a Knights Fee; and he that had it was liable 0 U 

nighted. And if ſo, I pray, according to your own Hypotheſis, how could f. 
great an Allembly be managed, as of about Three Thouſand, or Four Thor 
{and Perſons, without ſtrange Confuſion and Diſorder? But upon our Prins 5 
there will follow no more Abſurdities or Inconveniencies than in yours; for el 
theſe Barons of Counties, Burgeſſes, and Inhabitants of Towns and Cities — 
always repreſented by Knights and Citizens, as they are now; or elſe theſe Bum 
of Counties appearing for themſelves, were Lords of Manors, or Freeholder of 
good Eſtates, who were not ſo numerous or inconliderable as you imagine; th 
Freehold Lands in England, being in thoſe Days but in a few Hands, in Cong 
riſon to what they are now. And for this Opinion I have Sir H. Spelman of mM 
Side; who in the Place already quoted, under the Title of Barones Comitaty; 
expreſly tells us, Hoc nomine contineri videtur antiquis paginis, omnis Baronyy 
Feodalium ſpecies, in uno quovis Comitatu degentium : Proceres nempe, & (ye. 
riorum Domini, nec non hbere quique Tenentes, hoc eſt fundorum proprictarij, jy. 


glice Freeholders at ſuperizes dium eſt. Notandum autem eft hoc libere Teneny, 


nec tam exiles olim fuiſſe, nec tam Vulgares ut hodie deprehenduntur ; nam vijy 
£ Domima, in minutas Hereditates non dum diſirabebant Nobiles; ſed (ut viling 
in Hibernia) penes ſe retinentes, agros, per precarios excolebant, & adſcriptiti 
do that you ſee Sir H. Spelman then believed, that the Manors, and Great Free 
holds in England, were not then Parcell'd out into ſo many ſmall Shares 4; you 
imagine. And that ſuch Inferior Barons, whether they held in Capite, or not, wer 
alſo called Proceres, Tee the Laws of Henry I. Chap. 25. The Title whereof is, & 
Privilegiis Procerum Anghe. The Law runs thus, Si exurgat placitum inter homing 
alicujus Baronum ſocnum habentium, tractetur placitum in Curia Domini ſui. Now 
that this Socna was no more than Soc. in old Saxon, ſee Spel. Gloſſ. Tit Sic. i. e. 
ſedta de hominibus in curia Domini ſecundum conſuetudinem; ſo likewiſe in Tiah 
Socha, vel dicitur, Soc; in Saxon ſocn. i. e. libertas Francheſia. From all which 


we may obſerve, that theſe Lords of Manors, (here called Proceres && Barones) 


10. 


had Court Barons, which took their Name from their Lords, though Feudaton 
Tenants or Vavaſours. 

But granting that about the End of King John, or beginning of the Reigit 
Henry III. ſuppoſing that theſe Lords of Manors, and Great Freeholders, whetht! 
Tenants in Capite, or others, might amount in all to Five or Six Thouſand Perſas 
I do not ſee why ſuch an Aſſembly might not be as orderly, and as well manage, 
as one of Three Thouſand, or Four Thouſand, (ſuppoſing your Greater Barons, 
and Leſs Tenants in Capite, to have then made about that Number;) eſpecially if 
we conſider, that moſt Buſineſs, or Acts of any Conſequence, (and for which Pr 
liaments were called) might be prepared, and drawn up by the King and his Counci 
before they met. So that take it which way you will, fewer Inconveniencies and 
Lnprobabilities attend my Hypotheſis, than yours. | 

M. That the Earls and Greater Barons, both Spiritual and Temporal, together 
with the 1enants in Capite, (although never ſo numerous, as you are pleaſed to 
fancy) then made the Body of the Baronage of England, I have very good Autho- 
rity on my Side; but that any Feudatory Barons, or Tenants of a Leſſer Deg, 
ever had any Places or Votes in thoſe Aſſemblies, I think you can give me no {ut 
ficient Authority for it. 7 F 

Tis true Mr. P. in his Treatiſe of the Rights of the Commons aſſerted, gie 
us Two modern Quotations; the one out of Mr. Camden's Britannia, the oth! 

out of Mr. Selden, to prove this Aſſertion. As for the former, it is in thx 
Imroduction to the Britannia, firſt publiſhed in Quarto ; the Words are thek, 
verum Buro ex illis nominibus videatur, que tempus paulatim meliora, & nul. 
ora reddidit ; nam longo 75 ſt tempore non Milites, fed qui liberi erant Domi, 
£7 Thani Saxonibus dicebantur, Barones vocari caperunt, nec dum magni hott 
ris erat, paulo autem poſtea (meaning after the Normans Entrance) eo hond 
pervenit ut nomine Baronagii Anglie omnes quodammoido Regnj ordines cl. 
tincrentur. But he doth not tell us that this learned Author, in his laſt Edition 


of this Work in Follo, being ſenſible cf his Miſtake, hath added the 2 
Euperites 


OA ww fas ay 
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Superiores before O;-dines ; whereby it is plain! . 
Bu _ def as they are no 3 — 2t 20-00 ths. 
. P's other Quotation 1 Tow. N 3 
Commentin = Word 8 out of Mr. Selden's Notes upon Eadmerus, where F.. 
] 5 Word Barones, he faith, Vocabulum PAY 163. 
part quam vulgo, neque eos duntaxat ut hodie frenifica nempe alio notione 1 ſur- 
Comitiis locus e 2; but then conceals 8 rd e, Zuibuus peculiarts ordinum 
againſt him; Sed univerſos, qui Regi a nr; OW, which makes directly 
Cientelaris quod nullius Vile Regie glebam, jt d ip ow 3 te ormulam Juris noſiri 
Tenure en Chief ( Phraſi forenſi dicimus ) ffoe Tenura 5 modo Regem ſpettat, 
debant ; whereby you may ſee that he exprelly reſt ring roof}: od reel gue 
Tenants in Capite Foy; though your - Author Ss _ this Word Barones to 
deed in his Titles of Honour, doth Mr. Se/den give fo otice of it. Nor in- 
W 2 Baron, (I mean ſuch who had a Vote in Parliament): bob . 
=. taken in Henry I. his Charter, as it is recited 1 M of N ps 
= meorum, Commu vel Aliorum qui de me tenent mM in Marr. Paris, Siquts Baronum 
cirher one of the Earls, or e ogg Oy fuerit. i. e. One who was 
: F. Mr. P. is not at all to be blamed (a8 of — held mn Capite. 5 
tions 3 in that out of Camden, you cannot 4. — nn Two Quota- 
thor, as it was in his Firſt Paltion: and if A - he hath truly cited that Au- 
well be queſtione d, whather he & 4 hong 5 8 altered it, it may very 
fear of diſpleaſing the Engliſh Nobility, ( hou ord S#periores, rather out of 
ſhock'd ) than out of any Senſe of his Ln 1m that Quotation had before 
— Words immediately following, when be tel the wrong; as it appears by 
cript Author, whoſe Name I wiſh he had t 10 N ee 
25 eat a Multitude of Barons, which was ſedi Do — That Henry III. out of ſo 
: 2 10 9 4 = Na K Ads to Parhament By S Helge rg ns oe 
oſe Leſs Barons WY ; ainly appears, that 
u Jerftood, who were thus —— 3 1 Capite, though no 1 as nw 
l pak and if 0. meer Commoners or elſe he = * Nominal, and not Real 
and to at leaſt Three or Four Thouſand Perſc 5 
* * well be 1 that Time. ons; for ſo many Tenants in Copite 
ie lame 1 may ikewiſe ſay as to the f ; 
__ N 1 7 _ 338 in ordinum Gabeln re ef e br | —_ Ln by he 
affirms. that none ee in Capite were but 8 ; i gs that 
And; for he very well kn e appeared in Parliament for all che Co 8 
ſides theſe Barons, or I. e the Unreaſonableneſs of that Su 8 
= -. , of that Suppoſition. Since be- 
on ee 4 ug 7 Capite, Bracton, in his Firſt Book 2 
the Time when you ſu 01 0 Great Dignity and Power in this Ki _ us of Chap. 8. 
1 ns e this marvelous Alteration to have . — about 
ales, ſroe Vavaſſores, 67 mM ons . Regibus) ſunt Duces, Comite 1 hs 
= /uo Rege conflitute : and tes, & etiam Liberi, & Villani. t e e 
Cu. f little farth , © Villam, & diverſe Poteſt 
= cuntur Barones, hoc 7 H Ro ; 57107 er, ſunt & ali Potentes ſub R e 
1 Dignitatis. F 3 Ke Ne ell: 5 ſunt & al Qui dicuntur Vay ege qur di- 
Maęnates, and the Vavaſſe ords I defire you to obſerve, th Py TE 
E 7 1 7 he her 
hem before the Militę 8 * or Feudatory Tenants, to be all Ac kr 
W 11 6:4 of the King; 3 Jo whether theſe Vavaſſores and 11 7 and alſo ranks 
whom he here reckons on e. were Men of ſo great Digni n Wao did not 
1 + 25 . ' ediat ! | 5 | l Snit and Po 
AY no Votes in Parliament, neither b 4 2 . TAS and Great Barons ſho 10 _ 
gether improbable. y themſelves, nor their Repreſen 2. uld have 
= an Sa to this of Bracton Du Freſne, in h e 
1 avaſſorum duo erant ord; —_ , in his Lexicon Ti | 
Bron ordines it, Vavaſſor 
ox 1 ; Dy > ran Suh minorum rg : 4 2 TER appellatione LAG ED — 
nur. B nes Millores, delta Thaina vio Vavallores dicum; & lege Hen- 
Felnan tell at theſe Leſſer Thanes Dn AY qui Baronibus æqui 
4 Pe Man teils us exprel] Ter OT Vavaſſors, were alſo ſtil quipar an- 
uind, hee ft B 1 Gloſſary „ Tit. Baro; Etiam iled Barones, Sir H. pag. 5. 
och he's] arones ſubalterni, & B ; Etiam Barones Comitum, Pro- 7 
oF gives us many Exampl , aronum Barones ſæpiſſime le ; EO 
1 mot! Mc _ 5 . _ py of the Chief TEX of ro 
3 ; , Ihcaking of the B : ikewiſe the ſame Auth 
Henry I. underſtands the arones of London ; me Author, a Leaf or 
| tudines, ive, Curi 5 2 fro croibus 3 a the Charter of King | 
werun, & Privilegia, eorum inſtar ocnas ſuas, & conſue- 
P p Lui in Commatu, Barones 
Comatus 
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Comitatus dicuntur, &c. Nor did this Title of Barones extend to London alo 
but he alſo immediately tells us in the ſame Place, Sic Barones de Eboraco 4 
Ceſtria, de Warwico, de Soe Feverſhani, & plurium Villarum Regiis Privileciis * 
ſEnium, cum in Anglia tux in Gallia, &c. And that Barons of Counties were x, 
more than Lords of Manors, I have juſt now proved; for Sana means no tw 
than a Court Baron, or Court of a Manor. So that here arifes a plain Diſtingic 
between the Barones Regis, the King's Great Barons, or Tenants in (apite; al 
theſe Leſſer Barons, we now are here ſpeaking of, talled Medmeſſe Theenes. nd 
Burgh 'Thegnes, by the Saxons, till they fix on the Word Parliamemtum, to fign 
the Common-Council of the Kingdom; who, though no Peers, yet were Bara, 
| Regm, Barons or Noblemen of the Kingdom, according to the gen Acceptaticy 
of the Word Nobiles, in that Age; and as ſuch made up the Body of the Baronqge 
called by Matt. Paris, and other Authors, Baronagium, or Communitas Baronggj 
rot ius Angle. „ 8 
1 M. I ſee you do all you can from the equivocal Uſe of the Word Barones 9 
| croud in new and unknown Men into the Great Council of the Kingdom, vis, Your 
i Barons of Counties, Cities, and Towns, whom (ſince you dare not affirm ther: 
j were then any Knights of Shires) you ſuppoſe to have ſerved inſtead of then. 
B. A. P. and theſe you would have to be, not Barones Regis, but Regni, or Terre, forſagh 
| 148.161. z. e. of the Land, or Kingdom: whereas we never had any true Barons that held by 
N Meſne Tenures here in Eng/and, This if you deny, you muſt deny all Hiſtory, zu 
F all our Ancient Laws, and Law-Books too; and if you grant it, you muſt confeſs 
1 that every true Baron was a Tenant in Capite, and by your own Conceſfion, he myſt 
3 then be the King's Baron, or Baro Regis. I grant indeed, there were Noming 
4 or Titular Barons (fuch as.you mention) many in thoſe Times, fuch as were 
| Tenants to Great Lords, Biſhops, or Abbots, of whom we find frequent Mention 
in our Ancient Hiſtories, Records, and Charters. But theſe are not the Men why 
had ever any Place in our Great Councils; and I deſire you would prove to me 
that ever they appeared there before the Times J aſhgn ; and I would alto have you 
inform your {elf of the Gentlemen of whom you borrow this Notion, if they can 
prove that there were any ſuch kind of Tenrure, as Tenura de Terra, or de Reon? 
Or whether there was ever any Man that held an Eſtate de Regno 2 Whether Fer: 
feitures or Etcheats were to the Kingdom? And whether Fealty was ſworn, or Ho. 
mage done to the Kingdom? Or whether an Earl was inveſted or girt with the 
Sword of the County by the Kingdom? Or whether the Ancient Ceremonies uſe 
at the Creation of Earls and Barons, were done by the Kingdom? Thus all th 
Barons of Exgland held of the King; and thus all theſe Things were performel 
and done to our Ancient Kings, and by them; which are moſt manifeſt Notes af 
the King's immediate Juriſdiction over the Barons; and that they were his Tenn: 
in Capite, and by Conſequence his Barons only, which you cannot deny; and af 
which Tenants in Capite, the Earls and Greater Barons, always Created by Inveſt 
ture of Robes, or other Ceremonies, were ſummoned by particular. Writs ; and the 
other Leſs Barons, or Tenants in Capite, ever ſince the 17th of King ohm, were 
ſummoned by one Common Writ, directed to the Sheriff of the County; fince 
which Time (if not ſome Time before) I grant theſe Tenants in Capite were not 
look'd upon as Barons or Peers of the Kingdom, properly ſo called. Let did thelt 
Votes in Parliament ftill conclude, and charge their Tenants in the making and im- 


poſing of Taxes or Laws, which they alone, together with the Biſhops and greater: Wi mw 
Barons, ſtill performed, until the Times J aſſign. 5 KH] Mell 
F. I ſee you are in a Wood, and do not know well under what Claſs. to rank-your = | 
Tenants in Capite; for if they were at firſt all Lords or Peers, how could they re WR BN 
upon Juries in Hundred or County Courts? If they were meer Commoners, then 75 2 
there were Commons in Parliament, before the 497 of Henry III. and why might WG Ffille 
not others as conſiderable Commoners, have Places in the Great Council as wels „ N by 
they, whether they were the King's Barons, or Tenante in Capite, or not? But ina 1 25 
ſwer to this, you tell me, that we never had any Barons held by mean Tenure, hee Wu 228 
in Eng/ard, this is plainly equivocal; for if you mean ir of Barons in Capite, it is uu: Bt << 1 
if of other Baromes, it is falſe by your own Confelſion. And Sir H. Spe/man tells us, u 8 
the Title laſt quoted, that the Baron of Burſord pleaded to hold of the King per 97” , P 
7am, and yet he was never any Baron of the Kingdom. Now I deſire you to 1 ſhall 
me, if he, and ſuch like Barons as himſelf, had no Place in Parliament, who a 1 


repreſented them there, And therefore in Anſwer to your Dilemma, I graut very 
ever 


Dializue the Sixth. 

Tenure, was a. Tenant in capite ; but every Tenant in capite was 
not 4 Baron; and this I think is fo plain, that you your ſelf cannot deny it. 

But as to your next Queſtion, I can-anfiver it without asking the Gentle- 
man. from whom you ſuppoſe I borrow the Notion, That there might be 
other Barons, or Lords of Mannors, who by reaſon of their Eſtates might have 
Places in Parliament (ſuppoſing Knights of Shires were not introduced till at- 
ter King John's Time, when ſuch Freeholders became too numerous all to appear in 
Perſon) and yet theſe might not be Barons by Tenure : And therefore all' your 
Queſtions conclude nothing; tor you ſuppoſe that which is ſtill to be proved, 


that becauſe all the Barons of England, properly ſo called, held of the King 
in Capite, and were conſequently his Barons; that therefore none but Barons, and 
Tenants in Capite, had any Place in our great Councils, which is the Thing 


ſuppoſe, and I as poſitively deny. | 
VOL. Well Sir, ſince you put it to that Iſſue, I. hope I ſhall fully convince 
you, that none but the Perſons I have mentioned were the conſtituent Mem- 


f the Common Council or Parliament, before 49th Her. III. or 18th 


every Baron by 


« — 


that were to be impoſed on themſelves, and their Under-Tenants, who were then 
concluded by the Atts of their ſuperior Lords. | 
- But not to wrangle with you any longer, about the Signification of the 
Word Barones, J grant there were Nominal or Titular Barons, very many, 
ſuch as I have mentioned ; nay, that there were ſeveral other great Subjects, 
who had Tenants that held 5, 6, 7, 8, or 10, nay more Knights Fees under 
them, and who had the Name and Title of Barons. But what is this to the 
Ss Purpoſe? I defire you would prove to me, by any direct Proof, that theſe Sort 
of Men had any Voices, either by themſelves, or their Repreſentatives in our 
great Councils, till after the Time we allow them; and this (beſides the Proofs 
I have already brought) I think is ſufficient ; fince it is plain, that the Baro- 
nes Regm, or Terre, and the Mites, and Homines ſui, are all one and the ſame 
Perſons, that is, they were the King's great Barons, or Tenants in Capite, who 
alone conſtituted the Baronage, or Univerſity of the Baronage of England, or of 
the Kingdom, in our great Councils, or Parliaments. And for the farther Proof 
of this, I need go no farther than thoſe very Arguments your own Author 


bers © | 
Fdw. I. and who alone gave Aſſent to all Laws that were made, and all Taxes 


29 * 


8. 4. F. 
Pag. 116. 


; 8 Mr. P. hath made uſe of, in his Right of «the Commons aſjerted ; wherein he B. 4. 5. 
would prove from certain Letters that were ſent from the Baronage, or Paz 111. 


= Unverſity of the Baronage of England to the Pope, againſt the Church of 
W Rome's Exattions here in England. And therefore I ſhall not bring only Frag- 
ments, Phraſes, or ſingle Words out of the Records or Hiſtories which ſeem 
BZ to counrenance my Opinion, contrary to the true Meaning of thoſe Records, 
and the Senſe of the Hiſtorians, as ſome of your Men do, but ſhall give you 


the Quorarions out of thoſe Authors, whole and entire; and ſhall make ſuch 


= reaſonable Deductions from them, as I' think you will have no reaſon to deny 
do be fairly raiſed from the Words themſelves. 

== Thus alſo, as Marr. Paris relates, in the 29th Hen. III. the Earls, and Ba- 
tons ſent Letters to the Pope, then at the Council of Lyons, to complain of tle 
BY Pope's Exactions ; which Letters are ſaid by this Author to be directed 2 Mag 
natibus, & Unroerſuate Regni Angliæ. And it is alſo true , that in the ſame 


Lear there were other Letters ſent thither, from the ſame Parties, to the Car- 


BE dinals there aſſembled, which are recited by the old Manuſcript to have ſent 
Mlellengers to the Cardinals; and the old Manuſcript in the Cottonian Library, 
W that they ſent to the Cardinals aſſembled at the Council of Lyons, Letters 4 
We r07mbus, Ililitibus, & univerſis Baronagij Regni Anglie per procuratores ſus 
W hgcrum Bigod Comitem Norff. Willielmum de Cantelupo, Fohannem filium Gat- 
Vidius Radulphum filium Nicholas, Philippum Baſſet, Barones, Procuratores Baro- 
ail, Anghe tunc temporis. Innocentio Papa Quarto celebrante Concilium ibi ge- 
ere. Anno Gratie 1245. And the Letters are thus directed; Venerabilibus 
12 Chriſto Fratribus univerſis, & ſingulis Dei Gratia Salutem. Barones, Miles, 
= Unroerirar Baronagii Regni Angliæ. And Mart of Weſtminſter does likewiſe 
W 2gice in this Relation, only ſtiles the Perſons laſt named, Mites, whom Mar. 
Pois called Viri Nobiles, & diſcreti: But this will make no Difference, as I 
@ {hall ſhew you by and by ; and to theſe Marr. of Weſtminſter adds Mr. William 
#cworc Clerk, who ſeems to have been their Secretary. 
P p 2 1 But 


Fol. 65 8. 


"ths, 


292 BI BLIOTHECA POLITI CA. 


B. A. F. But notwithſtanding, it will appear that all theſe Perſons ſo ſent, named Ba 
Page 193,194* ones £ Milites, & Univerſitas Baronagy, did not repreſent the Common of 
England at all, but only the great Earls, Barons, and Tenants in Capite. For firſt i 
appears from Sir W. Dagdale's Baronage of England, that every one of the Pet. 
ſons here named, was either an Earl, Baron, or great Tenant in Capite, and ng 
Tome 1. common Perſons, as your Author would have them : And tho ir is true, th 
Fal. 506. Cortonion Manuſcript, and Aar. of Weſtminſter call ſome of them Ni 
WO yet this makes nothing againſt our Opinion; for as I proved before, the a 
Milites were often tiled Barons, and the Barons Milites. | | 
Nor was this Earl, and the four Barons here mentioned, choſen or ſent v 
the Baronage of the Kingdom aſſembled in Parliament, to repreſent thema M 
the Council of Lyons, but were only pitched upon by a Body of Military 7. 
nants, or Barons, at a Tournament intended to have been held at Dunfiii:, | 
which was forbidden by the King; and theſe took upon them to warn We = 
Martin, the Pope's Clerk, out of the Kingdom ; as appears by the Accoum 
Matt. Paris gives us of this Buſineſs, in the Paragraph immediately following: 
So that the Hiſtory of the thing makes it plain, who were the Liver MA 
Regni ; to wit, the Barons, or the Luiverſitas Armatorum, who were met i; 
1 hold the Tournament, and theſe the King there called his Barons. 3 
; And after this, in the 3oth of Hen. III. when the Pope did not give Sy; 
[i faction to their Grievances, the King called (as this Author tells us) ad Py / 
j Matt. Paris, amentum generaliſſimum, totius Regni Anglicam totalem Nobilitatem Londini (vn 


4 "ms Prelatorum tam Abbatum, & Priorum, quam Epiſcoporum Commum quogue i 
ö Baronum ut de Statu regni jam vacillantis eſſcaciter prout exegit urgens nee 
bh B.AP ſitas contrectarent. In this very Parliament the King conferr'd with the Bi ir 
4 Big. 106, by themſelves, and the Earls and Barons by themſelves, about this Buſineſ f 02 
i the Pope's not keeping his Promiſe : And certainly if there had been then yy WW r: 
L Commons in this Parliament, he would alſo have conferred with them abou MA bi 
the ſame Matter. | be 
The Reſult of all theſe Conferences was, that yet for the Reverence dr v . 


the Apoſtolick See, they ſhould again ſupplicate the Pope by Letters, t v. 
move their intolerable Grievances, and inſupportable Yoke. And this they d 
in ſeparate Conferences. The Biſhops write by themſelves ; the Abbots au 
Priors by themſelves ; and the Earls, Barons, Cc. by themſelves, to the Pops; 
and if there had been any Commons, as at this Day, they moſt certain 
would likewiſe have wrote to the Pope, as well as the other conſtituenc Par 


y | of this Parliament did. | 
F. I hope I ſhall be able to anſwer what you have now faid : In theft wh 
1 Place, tho' I ſhould grant that theſe Commiſſioners ſent by the Baronage « bal 
England, were all of them Barons, and no Commoners among them; doth i cal 
therefore follow that the Perſons that ſent them, muſt have been all Lords tw! RF W. 
For if thoſe Commiſſioners, were all Peers, who repreſented your Barones min Ct 
or Tenants in Capite, (who, as you your ſelf have granted, were no Lords at all) u) P 
might not thoſe Lords as well repreſent all the Commons of Exgland, as tt bet 
did theſe leſſer Tenants in Capite £ So that it ſeems plain to me, that t = 
Words, Univerſitas Baronagij Anghe, muſt needs then comprehend ſomem WR app 
more than your Barons, and Tenants in Capite only; ſince the Words B 8 
& Mites alone had ſufficiently expreſſed all the conſtituent Members « WR - 
your Parliament, without adding & Unverſitas Baronagii, which would he Wa [ 
been a Tautology. | = FM 
But that it was very uſual for the great Lords in thoſe Days, to wit: WP 4 
Letters in their own Names, as alſo for all the Commons of England. allo 
ſhew you by and by , when I ſhall make uſe of two other Inſts WW _* 
of a like Nature, in the Reigns of Edw. I. and Edw. III. And therefore  * of } 
no good Argument to prove, that the Commons had no hand in this Me A B 
ſage, or Letters, becauſe they did not write by themſelves z much leſs is 1! 0, wo 
5 becauſe it is not exprelly mentioned by Matt. Paris, that the King co d 5 
the Commons as well as the Biſhops, Earls, and Barons, that therefore 9 p 
were not there : Since this Author writing very conciſely, comprehends all . 
Lay Eſtates, under the Words Comrtes & Barones, or elſe Magnates, alone. k 1 
likewiſe Matt. of Weſiminſter, when he mentions divers Parliaments in * _ 


Reign of Ed. I. and Edw, II. expreſſes them under the ſame Title. 


E 1 | 


as 


Og 3 ; 3 | 

» 4:« Author often mentions the Earls and Barons to have done this, or that; yet 
ogg yon to conclude, that the Commons were not then there. And 
take theſe Examples out of Marr. Weſtminſter z when Anno Dom. 

8 ; E 28t | 2 | 
3 | = = the Comites E7 Barones detnanded a Confirmation of the great Char- 
WS rs. and the King | 
8 er Fred ; 2 then he tells us, that thereupon the Charters of Liberties and Fo- 
„er, were again renewed ; and being paſt under the Great Seal, were proclaimed 
* þ fe me all the People, in every County ; where you ſee that the Complaints Were 
nade by the Earls and Barons; yet it is certain, that the Confirmation of theſe 
WT Charters, muſt have proceeded from all the Eſtates ; tho the Biſhops,an d Abbors, 
and Priors, who were then conſtituent Members of this Parliament, are not 
t all mentioned. Vet that they, as alſo the Commons were at this Parliament, 
will cafily appear, if you pleaſe to conſult the Clauſe-Roll , where the Sum- 
mons are entred. So 
us of a Parliament this King held at Stamford, where met the Earls and Barons, 
and with great 6 perſiſted until they had got the Charter of 6-15 fully 

WS 7ronted and confirmed to them. Where note, that tho by way of 

cy, the Earls and Barons (who then bore the greateſt Sway, are here only menti- 
WS oned) yet it is certain, that the Commons were alſo ſummoned to this Par- 
fliament. Now if theſe latter Hiſtorians paſs by the Commons, tho' then conſti- 
tuent Members of Parliament, without any one expreſs Mention, why might 

not Marr. Paris do fo too? Os, 
WAS But that he did ſo, appears very plainly from the Letters of the Parliament held 
in Zoth Hen. III. to the Pope and Cardinals, being {till at the Council of Ly- 
ons, to remove the intolerable Grievances above mentioned. That to the Pope is 


WS rccited at large by Mat. Paris, tho that to the Cardinals is omitted oY him; Bib. Cott. Sub 
. ibrary, Eftzie Cleoparr. 


but in an Ancient Manuſcript of the Time extant in Sir hn Corton's 
both Letters are ſaid to have been ſent to the Cardinals at Lyons, 2 Ba- 
BS rmbus, Militibus, & Univerſitatibus Baronagii Angliæ. Now who theſe were, the 
ſublequent Letter to the Pope in Mat. Paris will inform us, which begins thus; 


— 28th of Edward 1. he tells us, the King held his Parliament at Lin- 
further asked, that the Deforeſtations made by the King ſhould be 


alſo Henry de Knighton, Anno Dom. 1301. the 29th Edw. I. tells C 


cellen- 


293 


nn 28; E. 


1 Sanctiſſimo, &c. Devoti fili: ſui Richardus Comes Cornubie, &c. together with Mat. Paris, 


divers other Earls there named; but the Commons are not particularly recited, 596, 500. 


71 yet are comprehended under theſe general Words, Barones, Proceres, & Mag- 
= nates, ac Nobiles Portuum maris habitaturos, nec non & Clerus & Populus 
uniwverſus Salutem; and pray note, that Matt. Paris had before called this a 


ES Parliament, Convenientibus igitur ad Parliamentum totius Regni Magnatibus ; Fab. 597. 


BS which Words take in the Knights of Shires; as the Nobiles, Portuum mars 
buabitaturos, do the Barons of the Cinque Ports; (which by the way are here 
called Noble, tho' mere Commoners.) And to obviate your Objection, that the 
Word Cerus after Barones, may refer to the Biſhops, Abbots, and Priors, that 
could not be; for they at the ſame time had already writ Letters apart to the 
Pope, concerning this Matter; as you may ſee in the ſame Author immediately 
before. And therefore nothing ſeems plainer to me, than that by theſe Words, 
8 Clerus & Populus Unroerſus, mult be meant the inferior Clergy, and Commons, 
& appearing by their Repreſentatives in this Parliament, and that fo became 
gencraliſſimum Parliamentum, as this Hiſtorian calls it. | | 
AA. Pray give me leave now to reply. 

In the firſt Place I muſt tell you, that the Inſtances you have brought out of 
= arr. Weſtm, to prove that under the Words Comites and Barones, & Baronagium 


Aigle, were comprehended the Commons of England, and that after the Time 


allow chem to have been there, will not do your Bufineſs. 

As to the Inſtance about the Pope's Nuncio, it ſeems to have been an Order 
of the Lords only; the Words being in Latin, de Aſſenſu Comirum & Baronum. 
As to the Third Inſtance out of Knighton, he faid indeed, that the Comites && 
Garonés met at the Parliament at Stamford; and that might very well be, fince 
HA they alone then inſiſted upon the Confirmation of the Charter of Foreſts, 

. : But as for the Argument you draw from the Direction of this Letter to the 
W © 0Pe: The learned Dr. in his Treatiſe againſt Mr. P. hath given us a very good 


ether in this Letter to no other purpoſe, than to make an Impreſſion upon 
the 


2 


. Anſwer to it, to this Effect; that tho" it is true, that after the Barones & Proce- Page 106. 
there are divers other Parties mentioned, yet was this Troop of Words put 
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the Pope, and make him ſenſible what a general Diſlike the Nation had ot x 
Exactions and Encroachments, and to induce him to a Compliance with thei; ? 
ſires ; the Multitude or Commons not being any-ways Parties, or privy 19 th 
writing of the Letters. For the Clamour of the People was a great Argument uf 4 
in all theſe Letters, to affect the Pope, how ungrateful his Impoſitions were to th 
Nation. But in this of the Temporal Barons more eſpecially, who addreſs ther, 
ſelves to the Pope by Petition,, enforcing it by the Clamour of the People, agil 
thoſe Injuries and Oppreſſions upon the whole Kingdom, it is to no Purpoſe | 
repeat all that follows; only obſerve this Clauſe, Alioquin neceſſe eſi ut veniant Los 
dalu Clamore Populi, tam Dominum Regem, quam nos intolerabiliter; F 
lente. And the King likewiſe in his Letter to the Pope and Cardinals aggrane 
the Matter, by the like Arguments; as appears by this Clauſe, in his Letter 0 
them; verum Clamorem incomparabilem Magnatum Angliæ tam Cleri quam 


their being Parties, it was, that the Beginning of the Letters from the Baronage 9 
the Univerſity of England, was ſtuffed with ſo many Words and Phraſes, t ms 
ken his Holineſs, andinvite him to redreſs their Grievances. 

F. In return to what you have faid, I muſt tell you, that J am not conyire; 


that in the Parliament mentioned by Mart. Weſtm., the Demand for the Cor. | 


mation of the Charters was made by the Lords only; fince it is not likely tha th 
Commons (who are there ſtiled Divites Plebis, and are {aid to have been grieve] 
by their Infringement) ſhould not have been Parties to the Complaint for their Rs. 
dreſs ; eſpecially ſince we find that in all ſucceeding Parliaments, the Comm 
are mentioned as moſt eager for the Confirmation of theſe Charters. 

But «as for the moſt material Part of your Anſwer to my Authority from fie 
Parliament's Letter to the Pope, I know the Dr. endeavours all he can, to zi 
the Force of this Objection, by making the Parliament top upon his Holink 
meer empty Words, inſtead of Matter; that is, according to the Dr.s own Phriſ 
they only laid an airy Ambuſcade to intrap bim. But whether the old Gentlenn 
was thus like to be catched, I give you leave to Judge. For certainly both he and 
his Conſiſtory of Cardinals, knew as well as the Parliament it ſelf, what wer the 
conſtituent Parts thereof, and they could quickly have anſwered them, that they 
Pur a meer Sham upon his Holineſs, in mentioning the Noble Inhabitants of the 
Sea Ports, and all the reſt of the People, both Clergy and Laity in their Letten; 


whereas they had nothing at all to do with the Matter, nor had ſhown any diſliked 


his Holineſs's Proceedings. For if they had no Repreſentatives in Parliament, hon 
could it be known whether they were aggrieved or not? Or is it likely the Py: 
had no Nuncio, or Friends, among the Clergy, to give him an Account of tte 
Cheat they there put upon him? And they might as well have talked of the Cl: 
mours of the Tinners in Cornwall, as of thoſe of the Inhabitants of the Sea Ports, il 
it was only put in to augment the Clamour, or to fill up the Number of the Com. 
plainants; if the People (I mean both Nobility and Commons) had not been Pr: 
ties to theſe Letters. And you your ſelf have but now recited a Clauſe in the 
King's Letter to the Pope and Cardinals, which makes it plain it was fo; wh 
he tells them, that he could not ſtop his Ears againſt the Clamour of the A- 
nates, tam Cleri, quam Popul, i. e. as well of the Clergy, as of the Laity, & tte 


Dr. renders it. So that theſe Words, Clamorem Magnatum, muſt ſignify here the | 


Clamour or Complaint of the whole People in Parliament; or elſe they figntly 
nothing at all. | 185 

And I may as well ſay that the Cerus and Populus never appeared in Parliament 
at all, but that theſe were alſo meer empty Words to frighten the Pope. But, 
what ſay you to the next Precedent Mr. P. produces to prove that the Lords an 
Commons together have writ Letters to the Pope, when he attempted to invade 
the Right of the Crown or Kingdom, vis. The Letter from the Parliament at 
Lincoln to the Pope, in the 29th of King Edw. I. wherein they aſſert the Kings 
Superiority over the Kingdom of Scotland, and defire that his Holiuels 
would deſiſt from meddling farther with it. Which Letter, tho ſubſcribed 
by above a Hundred Earls and Barons, as it was the Cuſtom of that Age, 
yet it is ſaid expreſly in the Concluſion, In cujus re: Teſtimoniun K 


 - gillatam pro nobis, quam pro tota Communitate predict: Regni Angliæ preſent 


bus ſunt appenſa, II Ths 
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Popup 
non poſſumus obaudire. From this general Clamour of the People, and not Fan 


Dialogue the Sixth. 
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fignify the ſame Thing long before, I can ſe no Reaſon for it, but the Doc 
bare Aſſertion. | 5 LED! OI 
And as for what you ſay, that the Commons could be no Parties to this Je 
ter, becauſe it appears by the Writs of Expences, that they were diſcharged hef g 
this Letter was written; admitting it were ſo, it makes nothin againſt m Wh 
ſertion. For why could not the Commons agree upon the Subſtance of her. 
ter, and leave the Lords to draw it up, and ſubſcribe it for them, after they 8 
gone Home? And that it was ſo, appears by the Letter it felf, which ler) br 
That the King had cauſed the Pope's Letter, In medio, or pleno Parliament het 
beri, ac ſerioſe nobis fecit exponi unde hubito tratatu, & deliberatione Dj 18 
ſuper contentis in literis veſtris memoratis, communis concors, & unanimus 5 
um, & ſingulorum conſenſus fuit, &c. Now every one knows, that underftmy 
any thing of Parliamentary Affairs, that when any Thing is faid in an Act of Pp 
liament; or other Record, to have been agreed upon in full Parliament, that 15 1 
ways underſtood to have been done, all the Eſtates being there prefent. Nor Gn 
ſee any Reaſon why this Letter ſhould not be called the Letter of the Comm WM 
as well as of the Lords, fince the very Statutes of that Age were often fi 9 
have been aſſented to by the Commons, though it is clear they were not u¹ 
up into Form till after the Parliament was diſmiſſed. N 
But that the Commons were certainly Parties to this Letter, appears by a Rey 
of the beginning of Edward the IIId's Time, Printed by Mr. Pryn, then Keene g 
the Records of the Tower, (and which he tells us he found among the Rolls 
the White-Fower ) which Record contains the Heads of a Defence compiled by the 
King's Council, in order to a ſtronger Plea againſt the Pope's taking Copghizance 
the Court of Rome, concerning the King of Eng/and's Superiority over Scotland: 
in the Concluſion of the Second of which Records, there is a' remarkable nice 
relating to this very Letter now before us, in theſe Words, Item ad finen cud 
Nobiles Regni Amliæ & Procuratores Communitatis fubditorum Regni predi ul 
mittantur per ipſum Dominum Regem ad hujuſmod: defenſiones propenend prout 
eorum Anteceſſores ab Avo dlicti Domini Regis noſtri erant admiſi. Nom to 
what Tranſaction of this kind, in the Reign of Edward I. this King's Grandfather, 
can this Paſſage refer, but to this very Letter, which was aſſented, as well per n 
curatores Communitatis Regni, as by the Barons, here called Nobiles Regni? dul 
this Application thereof is given by Mr, Pyyn himſelf, when he makes Ute of th 
Records. | 
But to let you ſee farther, that the Lords and Commons, for all this Auth 
Opinion to the contrary, might join in a Letter to the Pope, I ſhail ſhew you 
that which was writ in the Name of the whole Parliament to the Pops, in the 
17th of Edward III. about the Provifions of Benefices, which then grew ſo em 
bitant, that Wa//ngham tells us in his Hiſtory, Quod Rex & rota Nobiiitas i © 
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pati noluit, &c. which Phraſe the Letter it ſelf will beſt explain. The Begimin e by 
and Concluſion of which 1 ſhall give you in Exgliſb, as you may find it in Mr. Hus a 


Book of Martyrs. V1 

Io the Moſt Holy Father in God, Lord Clement, by the Grace of God, if i a Fr 
Holy Church of Rome, and of the Univerſal Church, Chief and High Bijtp, hi 
Humble and devout Children, the Princes, Dukes, Earls, Barons, Knights, Cites 
and Burgeſſes, and all the Commonalty of the Rea/m of Ehgland, aſſembled at «Pur 
liament holden at Weſtminſter, zhe 157 of May /aſt paſt, &c. In Witneſs where 
we have. hereunto ſet our Seals. Given in the full Parliament at Weſtminſter, 0 
the 18th Day of May, Anno Dom. 1243. 

And it ſtill appears by the Parliament Roll of this Year, vis. 17*" Edward lll 
n. 59. that the Commons Petitioned the King, that the Lords might ſtay at the 
Parliament till they had perfected and Seal'd this Letter. 

And that there was ſuch a Letter then written by the Parliament, appeus . 
the King's Letter to the Pope about the fame Matter, fill among the Tower ke 
cords; (in which he imitated his Grandfather, Edward I. and Great Grandfathe 
Henry III. who allo ſent Letters to the Pope on ſuch like Occafions) ; but in those 
to excuſe the Archbiſhop of Canterbury from being the Author of thoſe Col, 
plaints, he had this Paſſage, that ſince it was the Judgment, tam Procerun 
A quam Communitatis Regni in ultimo Parliamento contra Provijeri 

iXEV CUT UM, 


To 


in the Firſt I. 
Regni, mentione 
Eſtates or 


| 
Por that this Word Populus does not always ſignify the whole Body of the No- 
WE bility only, but takes in oftentimes the Commons too, pray fee Marr. Weſt. who 
tells us, King Edward J. in the 34h Year of his Reign, making his Son a Knight, 
Pro hac militia fil Regis conceſſus eft Regi Trigeſimus Denarius a Populo & Clero, 
MMercatores vero wice/tinum conceſſerunt : Upon which your Doctor in his Gloſſary 
very well remarks, that it is evident upon Record, who were the Populus meant 
by the Hiſtorian, viz. the Comites, Barones, & alii Magnates, nec non Milites Comi- 
Es 72/2. So that unleſs the Knights of Shires were Lords, it is plain Populus takes 
in the Commons too. But Unrvoerſitas Regni, and Communitas Regni, called in 
HVench le Commune Nang leterre, is indeed often taken for the whole Community, 
or Body of the whole Parliament; and this Sir Edward Coke owns exprelly in his 


bere Le Commune is taken for People; ſo as tout le Commune is here taken for all 
e People; and this is proved by the Senſe of the Words. For Magna Charta 
= 25 not granted to the Commons of the Realm, but generally to all the Subjects 
of the Realm, vig. to thoſe of the Clergy, and to thoſe of the Nobility, and to 
the Commons alſo. 255 
und this is a Rational as well as Grammatical Interpretation: For as the Word 
We Crverſitas is derived from the Ad jective Univerſis, which ſignifies the Whole, or 
= Cr:verſal: So the Word Communitas is derived from the Adjective Communts, 


3 | or Legal Senſe, ought to take in the whole Body of the Kingdom, or all Sorts and 
Conditions of Freemen, appearing themſelves, or by their Lawful Proxies or Re- 
preſentatives, in Parliament. 


our Hiſtorians and tzecords, wiz. Principes, Proceres, Nobiles, Magnates, Barones, 
© aly de Regno, were then comprehended either all the conſiderable Freeholders, 
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| | | „„ FD { . 
To 6; I think nothing is plainer, than that under the Laiverſitus Regni, 


J.. I muſt freely tell you, I am not yet ſatisfied with the Senſe you now put 
WE upon theſe Words, Univerſitas, and Communitas Regm, before the . r 
were ſummoned to Parliament; for you your ſelf muſt grant, that as the he 
= Univerfitas Regni takes in the whole Repreſentative Body of the Kingdom, 16 
tliewiſe the Word Communitas fignifies no more than the ſame whole Body or 


Common or General. So that theſe Two Words, when uſed ſimply in a Political 


\ But I have already ſufficiently proved, that under thoſe General Words uſed in 


7 


Fol. 55. 


Second Inſtit. upon theſe Words, In Articulis Super Chartas : Thus (ſays he) Page 539. 
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if the Senſe of theſe Words have been ſufficiently explained, I th ink no Teaſonable 


tence then to be denounced and approved of; that then Dominus Rex, C projij 
Mag nates, & Commiunitas Populi Proteſtantur publice before all the Biſhops, th 
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or Lords of Manors, or elſe the Knights of Shires, Citizens and Burgeſſes. 80 th 


7 


verſitas, and Communitas, ſhould be taken for all Sorts and Degrees of Men, yy, 
thus repreſented in the Great Council; or whether they ſhall be confined to tþ 
Greater or Leſſer Nobility only, v:z. the Great Lords, Biſhops, and Tenant 1 
Capite, as you would make me believe, which requires ſtronger Proofs than har 
you have yet brought. 5 3 ; 
Beſides which Senſe of this Word Communitas, or le Commune, it is alſo ng, 
commonly uſed at this Day, and often then too, in another more reſtraineq ind 
legal Senſe; and that is, when it is uſed for the Commona/ty or Commons of Emglin 
diltin& from the Peers; and this may very eaſily be diſtinguiſhed, by obſerving 
that when it is taken in this Senſe, it is always ſet after the particular Enumer. 
tion of the other Orders of the Lords or Peers, vi. rhe Archbiſhops, Biſhops 
Abbots, Priors, Earls and Barons; or when it is put contradiſtinCt to the Mol 
Magnates. I ſhall give you ſome Authorities and Examples from Hiſtorians ani 
Records of both theſe; and that in the Times preceeding thoſe that you alloy it 
Commons to have been ſummoned in Parliament. Of this Sort is that which 
Matt. Weſtminſler mentions as a Parliament held the 37th of Henry III. ul 
which is thus recited in the Patent Roll of this Year ; where, after the Hein. 
munication denounced againſt all Infringers of Magna Charta, there is this ſolem 
Clauſe added, That if to the Writing concerning the {aid Sentence, any other Tlig 
or in any otherwiſe ſhould be added thereunto, beſides the Form of the Tail Ss. 


Man can have any Cauſe to doubt, whether theſe Abſtract Words, Nobilltas Us, 


e and 1 1 1 


they would never conſent thereto; and conclude thus, I cus Rei Teftimonyn 
& in poſterum Veritatis Teſtimonium, the King, the Earls of Norfoik, 5 
Eſſex, and Warwick, Petrus de Sabaudia, ad Inſtantiam aliorum Mag natui © p. 
puli Preſcripti, ſigilla fua appeſuerunt 4 where you may lee, that it was uſu he 
fore the 49* of Henry III. tor thoſe that were Peers to put their Seals for the 
Communitas Populi, ot Commons. „ 5 
M. I pray give me Leave to anſwer your Authorities as you bring them, let! 
not only forget ſome of them, but alſo tire both you and my ſelf with too log 
Diſcourſe. I hope I am very well able to prove, by the Learned Doctor's Afi 
ſtance, that the Conmunitas Populi, here mentioned, doth ſignify not the Com: 
monalty or Commons, but th2 Community of the Laity there preſent, conkit 
ing of the Greater Barons, or elſe of the Leſs, or Tenants in Capite. And it 
Proof of this, pray take Notice, that Matt. Paris called this Council Tots Ale 
Nobilitas. And in this Parliament the King demanded a great Sum of Money d 
them, after much Conteſt, and upon [Promiſe to reform all Abuſes, according 


SS. Eee 


the Tenure of the Great Charters; thereupon the ſame Author tells us, It pl 
Church granted the Temh of the-Revenue for Three Tears, and the Knights (or \ 

bility ) granted for that Year Scutage; to wit, Three Marks of every Scutum d th 
Kmghts Fee, And then the Archbiſhops and Biſhops in their Ponrificalibus, will 0 
light Candles in their Hands, in the Preſence, and with the Aſſent of the King, th 
the Earl of Cornꝛoal, his Brother, and ſeveral Earls there named, & aliorun 0 bu 
matum Reg ni Angliæ, and other Chief Men of the Kingdom, Excommunicated and Wa 
curſed all thoſe that from thenceforward ſhould deprive the Church of her Bol, Be, 
and all thoſe that ſhould change, ulter or diminiſh the Liberties of the Church, ad 40 
Ancient Cuſtoms of the Kingdom, eſpecially thoſe granted in the Great Chart?! of all 
the Common Liberties of England, and Charter ot the Foreſt granted by the ks F a 
Archiepiſcopis, Epiſcopis, & ceteris Anghe-Pralatis, Comitibus, Baronibus, Mila = 
& Libere Tenentibus, &c. 1. e. To the Archbiſhops, Biſhops, and other Prelatts* 5 
England; and to the Earls, Barons, Knights and Free-Tenants, or Tenants in u, : 2 
zary or Knights Service: For they only were ſuch as paid Scutage, which ® = 
this Time a kind of Compoſition with the King, for the confirming Aal = 
Charta, and was never charged but upon Knights Fees; and theſe were ſuch int pas 
held perhaps one narrow or ſcanty Knights Fee only; or ſome part of 4 Niete . 
Fee; as an Half, Third, Fourth, Sixth, Eighth Part, Cc. who all paid ** Mi 
portionable Share of Scutage to the Great Lords, or Tenants in (upile, for t ng 


Land they held of them in Military Service; which was paid firſt to the Gi 
Lords, and by them paid to the King. Aol 
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collect, that beſides the Barnes Majores that came to this 
jament, there were alſo the Tenants in Caßite, according to 
mmons in King John's Charter, who were compre- 

hended under the Words tota Nobilitas, & Mites ; and thar other Tenants 
that held of the Tenants in Capite by Knights Service, were bound by their Adds, 
for they all knew how many Knights-Fees they held of the King in Cuprre ; and if 
they had given any away to others, they held of them as they did of the Crown, 
and anſwered a proportionable Rate towards this Tax, for the Fees, Quantities or 
Parts of Fees they held of them; about which there could be no Miſtake after 
the Scutage was alcertain'd. So that in ſo great an Aſſembly, where all the No- 
bility of England were called together by the King's Writ, and upon ſo great an 
Occafion and Solemnity, as confirming the great Charter of Liberties after ſuch 
an extraordinary Manner, it cannot be doubted, but beſides the Barons, all the Te- 
rants in Capite, both Great and Small, which were then very numerous, were pre- 
ſent, or at leaſt, moſt of them; from whence it is not difficult to tell you who 
the Communitas were; after the Prelates, Barons and Magnates, they were no 
other than the ſmall Tenants in Capite, who were all ſummoned by one general 
Writ, not choſen and ſent by the People, but ſummoned as the great Barons in 
general, by King John's Magna Charta, as I ſhall ſhew you hereafter. | 
FE. I hope I ſhall he well enough able to prove, that what you have now al- 
ledged is pure Imagination, or in the Dr.'s Phraſe, an airy” Ambuſcade, and quite 
contrary to the Senſe of Matt. Paris, as alſo of the Lawyers and Hiſtorians of 
thoſe Times. For in the firſt Place, nothing is plainer, than that this Author by 
the Words Communitas Populi, muſt underſtand an Order of Men diſtinct from 
the Magnates; or elſe if the Word Magnates might have comprehended them all, 
ir would have heen to no Purpoſe to have mentioned any more. 

But to anſwer thoſe Authorities you bring from Mat. Paris; as for the Word 
Nohilitas, ſince you ſtill inſiſt upon it, I have already proved that the whole Parli- 


And from thence I 
great Council or Parl. 
the Directions and Law for Su 


| | | ament, as well the Lords Spiritual and Temporal, as Commons, were both before 
and after this Time comprehended under theſe Words, Nobilitas Anghe ; and if 
= you yet doubt of it, I can give you a plain Authority out of Wa/fengham ; for it is 


in his Life of Ed. II. Anno 1327. where relating the Manner of that King's De- 
poſition, he tells us, That when the Queen and Prince came to London, there then 
met Iota Regni Nobilitaz, to depoſe the King, and chuſe his Son in his Stead ; 
and he preſently ſhews what this Nobilitas was, for then there was ſent to the 
King, (being Priſoner in Keneltorth Caſtle,) on behalf of the whole Kingdom, 
Two Biſhops, Two Earls, Two Abbots, and of every County Three Knights; and 


| 7 alſo from London, and other Cities and great Towns (eſpecially the Cinque Ports) 


a certain Number of Perſons, who informed him of the Election of his Son, and 
that he ſhould renounce the Crown and Royal Dignity, Cc. This Proof is fo 
plain, it needs no Comment. 

As for the reſt of your Argument, the Strength of it chiefly conſiſts in this, 
that the Tax there mentioned is ſaid to be granted 2 Minibus, or Tenants in 
Capite, (as you would have it) of Three Marks upon every Enight's Fee. But in 
the firſt Place I defire you to take notice, that this Scutage is not Scutage Service, 
but a general Land Tax, or Manner of taxing according to Knights Fees, and which 
was. continued long after Hen. III. Reign as it appears by this Paſſage in Sir Hen- 
ry Spelman's Gloſlary, Tir. Scutagium ; Edwardus primus habuit 40 Solidos de quo- 


bet Frodo Anno Regni 13 Dom. 1285. pro Expeditione contra Wallos. And it was 


alſo granted by the Lords and Commons after the 18th of Edw. I. when you and 


the Dr. ſuppoſe the Commons to have then come to Parliament; and if fo, I 


defire to know why 2 Militibus here mentioned by this Author, mult only fignity 
Tenants in Capite, by Knights Service, and not Knights of Shires; or other inf2- 
rior Tenants by Military Service; ſince it is not here ſaid a Militias qui de Regne 
renuerunt in Capite; and therefore it is a forced Interpretation of the Dr.'s, and 
without any Authority, to limit theſe Words Militibus, & hbere Tenentibus, & 
omnibus de Reg no noſtro (which you omit with an Cc.) as alto the omnibus Ho- 
minibus Liberis Regni noſiri, only to the Arch-Biſhops, Biſhops, and other Prelates 
of England, and to the Earls, Barons, Knights and Free Tenants, or Tenants in 
Military or Knight's Service; becauſe they were only ſuch as paid Scutage; where- 
4s you have already acknowledged that Magna Charta was granted to all the Peo- 
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that this Tax, if granted only by the Tenants in Capite, by Knights Service, cou 


were no Barons; and then do what you can, theſe Words muſt here ſignify mer 


Day: And then granting (as I doubt not but I ſhalb be able to prove) that the C. 
ties and Boroughs had then alſo their Repreſentatives there; I pray tell mewhe- 
ther or no there were not Commons in Parliament before 49 Hen. III or 
not. Which is contrary to your Dr's Aſſertion in divers Places of his Anſwer | 
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ple of England, who had all a Benefit by it, and who paid towards the Aid ther 


» 


granted, as well as the Nm OHrfee inet fon | 
But if Knights Fees alone were taxed, and that by the Tenants in Capite onl 

] deſire to know by what Right all Tenants in Petit Ser jeanty, and by Burgage 
Soccage Tenure (who made a greater Body of Men in this Kingdom in tho 
Times) could pay this Scutage, fince they held not by Knights Service, but by 
certain Rents or other Services, and ſo not appearing in Perfon, could have 1, 
Repreſentatives in this or any ther Parliament of thoſe Times. But if you mill 
tell me they might pay according to the Value that Knights Fees were then Teck 
Oned at, viz. for every 20 J. a Years Eftate ; I deſire to know ho this could i 
called Scutage, or how the Tenants in Caprte, or other Lords from whom they hy 
thoſe Lands, could give away their Money for them. And in the next Place I deft 
alſo to know how all the Cities and Boroughs in Eng/and could be charged with hi 
Tax; a great many of them (as you your ſelf grant) holding of the King in 2 
or elſe of Biſhops, Abbots or other meſne Lords by Soccage or Burgage Tenure, f 


reach them, and no other Perſons; but if by this Word a Nilitihus may be underſtod 
Knights of Shires, then the Tax was general, as well upon Soccage Tenants „15 
thoſe by Knights Service. | CES A 5 
But for the other Words you inſiſt upon, vig. the Liberi Tenentes, whichiyq 
tranſlate 'Tenants by Military Service; if that had been the Meaning of theſe Won 
then they had been altogether in vain, fince you have already told me, that 
Milites were fo called, non a Militari Cingulo, ſed a Feodo; and if it were no Names 
Dignity, then certainly the Word Milites would have ſerved to comprehend il 
your Liberi Tenentes, or Tenants in Capite, without any other Addition. But tht 
theſe Words Liberi Tenentes, do not here fignify Tenants by Military Serie, 
pray ſee Sir Henry Spelmar's Gloſſary, Tir. Liber Homo, & liber Tenens; here k 
there gives us a more general Signification of theſe Words thus, Ad Nobihs un 
ſpectabant iſti Tituli, a majoribus ortos omnino Liberis; and then ends thus, wir 
Ingenuus, Legalis, Homo Francus, Tenens Liberè, alias Liber 'Tenens quo ting 
'Senſu occurit interdum Homo liber; which upon every one of theſe Titles he mike; 
to ſignify all one and the ſame Thing, vig. an ordinary Freeholder. And therefar 
it is a very forced Interpretation of yours, to limit theſe Words Communitas . 
pulli, only to the Community or Body of the Earls, Barons, and 'Tenans i 
Capite. | EE | 
Tho' J confeſs you are very kind in one main Point, in underſtanding tte 
Communitas Populi to mean the Community of the Leſſer Jenants in Copite, thi 


a F 


Commoners, or Commons, unleſs you can ſhew us a Third Sort of Men, wh, 
tho' neither Lords nor Commons, yet had a: Place in Parliament. So that tit 
Gentlemen, notwithſtanding their Tenure, were no more Noble than their feudata 
Tenants, or Vavaſors themſelves ; nay, than the Knights of Shires are at th 
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to Mr. P. | | i | 3 
And that the Word Populus muſt here fignify the Commons, and not the nde AR © 
Body of the Laity, appears plainly by this Place you have quoted; fince it R. WW 


ſtrained by your ſelf, to mean not the whole Community of the Kingdom, but $4 
only the Community of Leffer Tenants in Capite, who were not Lords. du © 
that Matt. Paris doth alſo in another Place take the Words Populus for the cm. f 
moners, and not for the whole Body of the Laity, pray again remember what: * 
ſays under Anno 1225. Where relating the Manner ho- Magna Charts came t0* 45 
confirmed in ↄth Hen. III. he tells us, Rex Henricus ad Natale tenuit Curian fil : 
apud Weſim. Preſennbus Clero, & Populo, cum Magnatibus Regiotis ; which pi T 
ler us put into Exgliſp, and ſee if it will not prove what I fay; vi. The Clergy a 3 
People being preſent with the Great Men of the Kingdom. Now if the Word Ag. 6 
_ nates (as you affirm) did then comprehend all the Barons and Tenants in Cupite, ® b 
what Purpoſe is the Word People put here as a diſtin Member of this Parliament - 
But to ſhew you farther that this Word Populus is not always to be underſtood 0 8 


the whole Body of the Laicks, but Lords and Knights of Shires, I ſhall ſhew 5 
2 | | ol 


7 and was again granted 0 
nants by the like Services, we L Ir 
tte firſt. And tho? it is true that in proceſs of Time, many of thoſe Eſtates and 


Dialogue the Sixth. 
HValſine bum, Anno 1297. 24th Edw. J. where he mentions a Parliament held 
2 9 — in quo a C vuitatibus, & Bumis conceſſa e ſt Regt Odava, a. Po- 
ulo vero religuo duodecimo pars Bo here by '1'%) 
the Peers, but Knights of Shi res, or Grands des Counters allo. . 
M. I am not prepared at preſent to anſwer all the Queries and Difficulties that 
you can make or raile againſt the Dr's Arguments; yet I think I am able to give 
pon a very ſatisfactory Anſwer why all Tenants in Soccage fhould be bound by the 
Ads of thoſe of whom they held their Eſtates. For fince ( 281 have already pro- 
ved) all the Lands in England (except what belonged to Religious Houſes) was 


granted out by King 


oy 


ut by theſe Head-Tenants, to their teudatory or -meſne Te- 
there were very few Lands granted in Free-Soccape at 


b 9 Lands became Free Tenements, or were holden in Soccage, that is, were Free- 
holds, yet the Lords ſtill retained the Homage (which in the Times we ſpeak of 


WS was no idle inſignificant Word) und by that a Dominion over the Eſtate ; whereby 
upon Diſobedience, Treachery, or Injury done to the Lords, the Lands were for- 
WW {ited to them; and tho' neicher the Lands nor the Tenants to them (which were 


WE termed Freeholders) were ſubject to any baſe Services, or ſervile Works; yet the 
WS Lords had ftill a great Power over theſe Tenants, by reaſon of their doing Homage 
to them; for eo nominè, their Lands were many ways liable to Forfeiture; and 


; ; | therefore it was but reaſon, that the chief Lords being Tenants i Capite, ſhould 
= conclude their Tenants in Soccage alſo, and both make Laws and give Taxes for 
them, without their being at all privy to it. But admitting I grant, that hefore 


© the 4:9th of Henry III. there were in ſome Senſe Commons in Parliament, tho' not 


ö 3 as Knights, Citizens and Burgeſſes, choſen by the Common People as their Re- 
W pretentatives ; yet will it not deſtroy mine, nor the Dr's Aſſertion; who in the In- 


F troduction before the Anſwer to Mr. P. only - affirms, That before the 49th afore- 
aid, the Body of the Commons of England, or Ordinary Freemen (ax now under- 


| g | flood, or as we now call them) collefroely taken, &c. had not any Share or Votes in 
_ making Laws, unleſs as they were repreſented by the Tenants in Capite. 


. Be it ſo; but I am ſure in many Places of the Dr.'s Book, he abſolutely 
Ez denies, that there were any Commons in Parliament, till the Time he affigns. 
: But as for what you alledge in Anſwer to my Queries, how Tenants in Soccage 


| 1 could have Laws made for them, and Taxes laid upon them by their Lords or Te- 
WE nants i Capite © Your Anſwer is wholly grounded upon Miftakes : For in the firſt 
place, King W/m did not grant all the Lands in England to be held of him by 


Knights Service; fince (as I ſhall prove hereafter) there were many ſubordinate 
WS Tenants to Biſhops, Abbots and other Great Lords, who never forfeited their 
7 Eſtates at all, nor were diſſeized of them by your Conqueror, and who had alſo 
great Numbers of conſiderable Freeholders under them; as in nt, the greateſt 
Part of the Land was Gave/kind, which was Soccage Tenure. | 
In the next Place, neither were all the Lands he beſtowed upon his Fol- 
== lowers granted to be held by Knight's Service; fince you your ſelf own that 
a great deal of Land was given by him to his Inferior Servants, to be held 
by Petit Serjeanty, and other Tenures; and beſides this, a great deal of other 
Lands was regranted by that King himſelf, to ſome of thoſe old Proprietors 
= who had been diſpoſſeſſed, to be held in Soccage ; as appears from Feta, who 
= ſpeaking of theſe Sort of Men, fays expreſly ; In h«juſmodi maneriis ¶ ſcilicet 
8 Regs | erant Liberi Hommes, Liberi Tenentes, quorum quidam cum per Potenti- 
= ores a Tenementis fuerant ejecti, cadem poſt modum in Villenugium tenenda re- 
= /mpſerunt ; & quia bujuſmodi Tenentes cultores Regis eſſe dignoſcuntur, pro- 
2% fuit quies, ne ſectas fecerent ad Comnatum, vel Hundredum, &c. 
quorum Congregationem tunc Soccam appellarent, hinc eft quod Socmanni hodie 

dicuntur, &c, | | | \ — — 
Where you may ſee that theſe Socmen, or Soccagers were then created by a new 
Tenure from this King; and are alſo called Liber: Tenentes, Freebolders, which 
15 Contrary to your Dr.'s Notion, who would confine the Title only to his Tenants 
in Capite. Nor did all the Tenants laſt mentioned grant their Lands to others to 
be held by Knights Service, fince they as well as the King did at firſt, as alſo in 
proceſs of Time, grant Lands to the old Eng/iſh Proprietors to be held of them in 
Soccage; nor was Homage the proper, or only Branch of Soccage Tenure, but 
| Fealty; 
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norum : Where by Populus is not only meant 


William the Conqueror, to be held in Capite by Knights Service, 


8. A. 7. 


„ 
P. Io, 21, 29, 
30, 72, 82. 
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Fealty; (unleſs the Land had been held by Knights Service at firſt) as you mar f 
in Litleton's Second Book, Sect. 118. Nor did this Soccage Tenure give the (he 
any. more Right over his Tenants Eſtate, to Tax him de alto & baſſo, at his ly, 
by reaſon of the Sub jection he was in to the Lord, in reſpe& of Forfeiture «Fine 
then the King ſhould have had for the lame Reaſon, the ſame Right over Al 10 
Tenants in Capite, to Tax them likewiſe at his Pleaſure. And this Right of Fa. 
feiture in caſe of Felony, or for want of Heirs, continued to the Lords as well 0 
Soccage Tenants, as others, long after the Time you aſſign for the coming of 

Commons to Parliament, even to our own Times; and yet for all that, thoſe Lon 
could not give Taxes for ſuch Tenants in Soccage at their Pleaſure. 

But that we may proceed, pray confider alſo the Form of the Peace agree i 
on between King Henry III. the Prince his Son, and the whole Body of the King 
dom, Aſſembled in Parliament, to compole all Differences between the King an 

48th Hen. III. the Barons: The Title of which in the Record is thus; Heæc eſt forma Pau 

m. 6. dorſo. Domino Rege & Domino Edwardo filio ſuo, Prelatis, Proceribus omnibus cn 
Communitate tot4 Regni Anglia Communiter & Concorditer approbata. Which j, 
ticles were ſigned by the Biſhop of Lincoln, the Biſhop of EH, Earl of No 8 
Earl of Oxon, Humphry Bohun, William de Monte Cuniſio, & Majore London, „ 
Parliamento London Kew: Junii Anno Domini 1264. Hec autem Ordinatio 1 
eft London de Conſenſu, Voluntate, & Precepto Domini Regis, nec non Prelumm Ml 
Baronum, ac etiam Communitatis tnc ibidem preſentium. | | 

8.4.7. M. I think the Doctor hath given us full Satisfaction as to this Record, in hh 
Anſwer to Mr. P. the Subſtance of which I ſhall here give you in ſhort. 

Firſt, It is certain, that at the making of this forced Peace, Simon Nouri 
and his Faction, then held the King and Prince, as alſo Richard Earl of Cirnay 
the King's Brother, as good as Priſoners, and made them do what he pleats; 
and he carried the King and Prince along with him, until he had taken in il 
the ſtrong Places of the Kingdom; and when he had done, then he called ths 
Parliament, which could not be one in the Senſe ir is now taken, ſince there wr 
none there but the Earls, Barons, and Heads of the Rebels, which had the king 

and Prince in their Power, and (as you your ſelf ſet forth) were the ſame Peri 
* that Sealed it for themſelves, and the other Barons, and the whole Commyniyd 
8 4 the Kingdom of England; which Community muſt be the Community of th 
jo ' Barons and Great Men, or Tenants in Capite, by Military Service, and no othe; 
for how can the Lords and Barons ſign any Thing for the Commons, as at ti 
Day underſtood ? They did not then, nor now do repreſent tem. 
qi . A. F; But I ſhall give you another Authority, to make this clearer, of ſome I 
ö Fag. 81. before, related in Marr. Paris, viz. Anno Dom. 1258, 42d Henry III. wit 
90 Letters are ſaid to be ſent, a Cmmunitate Anghe, to the Pope, concerning qu 
de Valence, Biſhop Elect of Wincheſter; the Direction is thus, Sanctiſſimo in Crib 
Patri, &c. Communitas Comtum, Procerum, Magnatum, Aliorumque Regni init 
cum ſubjetione debita, Pedum Oſcula, &c. And to put the Matter beyond4l 
Doubt, it is certain that theſe Letters were ſealed by Six Earls, and Five Bans 
only, vice totius (ommunitatis. I need not give you their Names, ſince you mt 
find them in the Author himſelf, as alſo cited by the Doctor. And as for H. Bad 
q | the Chief Juſtice, and the Four Perſons named after him, they are provel i 
1 Sir William Dugdale, in his Baronage of England, to have been the Greateſt Ba 
f in the Kingdom. = e wy — 
Now pray let me ask you this Queſtion: Did theſe Eleven Perſons, all Gr! 
1 Earls and Barons, repreſent the whole Commons, or Community cf England, vl 
; this Day underſtood ; or did they repreſent the Community of the Barons all, 
together with the A/zos, the Mites, which held by Military Service of the Gel 
i Barons, and the Leſs Tenants in Capite? for the whole Community here intencel 
ii mult be one of them; take which you pleaſe, you'll loſe the Cauſe. For cena 
theſe Great Earle and Barons that ſealed this Letter, vice totius Communitals 
were not choſen nor ſent by the Commons to this Parliament or Meeting ; f 
were the Commons repreſented as at this Day by them, as you your ſelf have il 
ready granted. | 
F. I hope I ſhall not need to make any long Reply ro this Anſiver of yours, 
rather of your Doctor's, fince it is built upon the ſame falſe Suppoſition with the 
# other, vig. that the Words Cum Communitate totd Regni Angliæ, mult always elt 
'E only the Community of the Tenants in Capite; which Suppoſition, if it be fur 
you 
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| Dialogue the Sixth. 


ur former Argument, is alſo as falſe in this of the Lords and Commons too; 
and therefore it is impertinent to repeat my Anſwer to it. EI 
But if this were no true Parliament, becauſe Simon Mountford had then the 
King and Prince in his Power ; this would likewiſe ſerve to Unparliament thar 
oc the 49% of this King; from whence the Gentlemen of your Opinion date the 
= firſt coming of the Commons to Parliament; ſince the King and Prince were as 
much in Simon Mountford's Power then, as now; and yet no Man as I know of, 
ever queſtioned the Validity of it; though I cannot alſo omit, that you paſs by in 
= this Lerter, the Words Magnatum aliorumquè Regni; under which Words, (as I 
WT have already proved) might very well be comprehended all the Knights of Shires 
as well as Citizens and Burgeſſes; unleſs the Words had run thus (as they ſhould 
1 155 done to have made out your Affertion) aliorumque qui de Rege Tenent in 
(Capiie. | p | 
= But to come to the main Point you inſiſt upon; which is, How { 
Farbe, and Barons, could ſeal this Form of he Frace, and theſe pf * 
3 in = N * 1 Commons of England? F 
_ Before I anſwer to that, I pray give me Leave to ask yo | jon. 
have already allowed that the e, Tenants in Capite, (cf 1 
Body chiefly conſiſted) though called by Courteſy Barones Minores, were 1 5 
no Barons, nor Peers of the Realm; and if fo, were but Commoners ' Now 4 
tell me how theſe Great Earls and Barons you mentioned to have Signed hi: 
= ?cace, and this Letter to the Pope, could put their Seals for thoſe mh W 5 
Barons themſelves, by your own Confeſſion ; and you cannot fay they re FI 5 
them, for they were as good Tenants in Capite, as the Greateſt Fm | Bar 3 f ee 
= ſy they did it by their Order and Conſent pray why might not theſ +” hong 
Lords, or Barons, as well do the like for the Knights of Shires and Bur M 8 5 
their Appointment? Since I have already proved, that the Lords did act 0 1 
the Letters which were ſent to the Pope concerning the Buſineſs of Scor/, N 0 
beides, 1 muſt here obſerve, that the Doctor and you do not deal Girl _ 
= your Adverſaries, in citing this Authority of the Lords and Barons 80 8 
Letters to the Pope, Vice totius Communitatis Angliæ; ſince J ackno 2 73 
Place, the Word Communitas being put alone, doth mean no 3 thy - 4 15 5 
munity of the whole Kingdom. But in the Authority I have quoted 3 
8 the Earls and Barons, and ſo then muſt mean the whole 3 0 17 7255 
W Commons, in the Senſe they are now taken, and as it hath be 4 b Ar 
= nc as well as in Latin, when it comes after the Earls and Ba 8 
already noted.) And for this pray ſee the Star. of Weſtminſter J N. 8 
Ss Edward I. but Eleven Years after the 49th of Henry III. P | Po ray 
I 4rchicveſques, Eveſques, Abbes, Priors, Counts "ot 2 he / eee we 
terre illonques ſummones. Which Phraſe I can ſhew you Rey wht 1 o 
1 2 i moſt of our French Statutes, during the Reign of this King, and 2 
E's Ou _e in _ Records, and Acts of Parliament, whilſt they were writ - 
Sg 2 - 1 It 7 
14 3 - rench; which J ſhall omit reciting; becauſe I ſuppoſe you your ſelf will 
L have a great deal mere to f 
e 3 1 oe 5 e of the Words Com- 
bee, 1 hall defer till 5 'Y 3 1 becaule it is long, and it now grows 
3 1 e another Time. But I think I ſhall be abl ; 
undoubted Records, and Acts of Parliament, from the Rei ee pk rom 
T Be nM ax loww 
= 2 88 refer to them, but to another diſtin ere jo Fry _ 
called les Communer, or l Lo 
3 alte from the Biſhops — in Enghſh the Commons of the Kingdom, 
2 . 1 ſhall not now diſpute wi 7 
e erg br po ou oncuning the Fr you hve par upon 
W 18 of El- in Se- Ads of Tur fang, Af Ta H nods, after the 
W muſt beg your Pardon, if I cannot tow nai and Parliamentary Records, but I 
F wy Time in your Senſe; and therefore 5 . — 3 che Ve 35 
3 Wee 5 | yet convinced that the Word 
y de la terre, mentioned in the Statute of Weſtminſter I. ought to be 


underſtood or engliſhed b 
8 y the Word Con : 
then above once called to Parliament, till the af Sth of 1 5 King oy OS ey 


3 and 
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rgue from the Kni ht 2 Shi b | — ed Mag B. A 7 
8 S O res bein often call 
nates, and Grants des Countees, I allow they are often 0 ſtiled in our Statutes Page 515. 


Chap. 2, 


LL. Hen. I. 
Chap. 29. 


ſcarce to be believed, that thoſe Tenants in Capite, who made ſuch a Noiſe f 


ſhould afterwards be Electors, with reſpect to the leaſt Part of a Kues 


whether holding of ſuch Tenants in Capite, or elſe of others, as Abbots and * 
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and Rolls of Parliament; but if you conſider the Reaſon of it, this will 10 

little Service, ſince they were ſo called from their being at the beginning of then 
Election, choſen out of the Greateſt and moſt conſiderable Tenants in Capire ny 
der the Degree of Barons in. each County, and no other; who were choſen ; | 
repreſent the Omnes alios qui de Rege Tenent in Cipite, mentioned in Kin g 775 
Charter; or them, and all the other Military Tenants by mean Tenure, For th 


their Liberties, would part with this main Point, of being perſonally preſent 0 
elſe the Body of them repreſented by ſome of their own Number in every Couny 
And it may be upon this Account they had the Title of Notable Knights, &. 4 
the Ancient Writs of Summons, directed to the Sheriffs; though all the Tenn 
by Knights Service, as Suitors to the County Courts, were the Electors. Ang di 
was very likely the Reaſon of the Statute of the 7th of Henry IV. that the Fj. 
Qtion ſhould be made in the County Court by all the Suitors; and alſo why tie 
Sratute of the 18 of Henry VI. by which any Man that had 40 s. per Anni gf 
any Tenure, who was before permitted to be an Elector, was altered by the 100 
of Henry VI. and fo explained, that none but Freeholders of 40s. per Ann 


Fee, viz. 40s. fer Annum, which were now come into the Hands of ler 
ordinary Men. For anciently, ſoon after, or near the Conquelt, there were je 
few, or no great Soccagers; that is, ſuch as held great Eſtates in Soccage; and ne. 
ther the ſmall ones, nor the Nativi, or Copyholders, were reputed Liberi, or la 
gales Homines, (as before-mentioned ) or performed the Service proper to fu 
Military Tenants, or thoſe to whom they had alienated part of their Fees. By 
ſince I have tired you as well as my felt, in wrangling about the Senſe and Mey. 
ing of the Words in Diſpute between us, I ſhall for the future take a ſhorter Cu; 
and give you Two or Three Authorities from our Ancient Laws of Willan the 
Conqueror, and Henry II. and Richard I. which together with King Zobn's Myn 
Charta, will, I think, make it plain enough in Conſcience, that the Common, 2 
now repreſented, were not ſummoned to Parliament, during the Reign of King 
John; and whether they were ſo ſummoned before the 49" of Henry III. (when 
they were called but once, till above Twenty Years after) will be the other Put 
of my Task. | x 

E I approve of your Method very well, and J aſſure you I love Pedantick Di 
putes about the Grammarical Signification of Words as lite as your ſelf, unk6 
where it is abſolutely neceſſary; as indeed you have rendred it fo. by raiſing th 
greateſt Part of your Arguments from the equivocal Uſe of thoſe general Work, 
whereby our Ancient Laws and Hiſtorians have {tiled the Conſtituent Membesdd WR 
our Great Councils; which if they are well cleared, I think it is high Timzv We 3 
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fall upon ſome more ſolid Arguments. But before you come to that, I 2a | 
forbear obſerving that you your ſelf do allow, that in all Acts of Parlianem uu you 
Records, after the 18*" of Edward I. the Words Cmmunitas, and le Commit, h 
when put after ne Earls and Barons, do fignify the Commons in the fame Seal reli 
in hich tney are now taken; bur I muſt confeſs it ſeems incredible, ( nay almdl me. 
impoſſible to me) that theſe Words ſhould fignify the Community of the Lie Tir 
in Capite, in the 48** of Henry III. or 18" of Edward I. (begin whei 10 WW 7 
pleaſe); and yet that the next Parliament after thoſe, the ſame Words {hould iv an 
taken in quite another Senſe, for the Knights of Shires, Citizens and Burge; his 
that no Srazute, Record, or Hiſtorian of that, or ſucceeding Ages, ſhould cake eich 
leaſt Notice of it. Dez 
But before I conclude this Part of the Queſtion, I cannot but rectify a great MH Wh Roy 
{take you have fallen into, by adhering to the Doctor with too implicit a fit Boe 
For whereas you ſuppoſe, that the Reaſon why our Knights of Shires were dl 1 
anciently Grantæ des Countees, was becauſe they were at firſt elected out of f. Add 
Tenants in Capite only; and who with the other Tenants by Military Service, at give 
alſo the only Electors of them at firſt, till the Statute of the 7th of Men!) l. who 
ordained the Election ſhould be made in the County Court by all the Suitors, 25 U. * 
had not been many Ages ſo before. Whereas, if you pleaſe to peruſe that Sti Stat, 
a little better, you will find it was not made to enlarge the Number of the Flzeton mtr 
of Parliament Men; for long before that Time, all Sorts or Degrees of fie Regi 
holders, as well Tenants in Capite, as their Tenants by any kind of Tenwr cum 
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bf quod int ſemper prompti, & bene parati ad ſervitium ſuum integrum, no gx 


reditario, hoc præceptum non fit violatum ullo modo ſuper foris facturam nojnm fl. 


fore they were Tenants in Military Service only (which in thoſe Times were tt 


BIBLIOTHECA POLITI CA. 


Now whoſe theſe Freemen were, that were thus to maintain the King in; 
Lands and Honours, we ſhall ſee in the 55th Law following; Tir. De 7 51 l 
ſeu Trudorum Jure, & Ingenuorum immunitate; Volumus etiam ac firmiter Ya 5 

imus, & concedimus ut omnes Liberi Homines totius Monarchie Regni noſr; 2 
didti habeant & teneant terras ſuas, & Poſſeſſiones ſuas, bene & in pace, lden 
omni Exaclione injuſta, & ab omni Tallagio, ita quod nibil ab eis exigatur, vl, 
piatur, niſi ſervitium ſuum liberum, quod de jure nobis facere debent, & 1 | 
tenentur; & prout Statutum eſt eis & illis, a nobis datum & conceſſum fare 1 
ditario imperpetuum per Commune Concilium tatius Regni naſtri; whereby "oy 
may ſee, that all the Freemen here mentioned, who were to hold their 
and Poſſeſſions in Peace, and free from all unjuſt Exaction and Taillage, were q 
ſuch who were to perform Free Service, (7. e. Knight's Service) which was x 
appointed and granted them in Hereditary Right by the King in the Comma 
Council of the Kingdom. SES 

So that none were properly Freemen, or exempt from Tax or Talliage jy 
ſuch as held by Military Tenute, tho' nor Knighted. 

And pray alſo, by the way, take notice, that by this Commune Conſiliun Ren 
you are not to underſtand a Council of Erg/h Men, or of Enghſh and Hy | 
together, but one wholly made up of Frenchmen or Normans, who as wel k 
ſhops and Abbots, as Temporal Earls and Barons, held almoſt all the Lands in ik 
Kingdom by Knight's Service. 1 

Which is alſo farther made out by the 58th Law; Tir. de Chentum ſeu ſid. 
rem præſtationibus. Statuimus etiam & firmiter præcipimus, ut ones Comntes, & 
Barones, & Mihtes, & Servientes, & Univerſi Liberi Homines totius Reenj f 
prædicti habeant & tencant ſe ſen per bene in Armis, & in Eguis ut decet, & try 


plendum & paragendum cum ſemper opus adfucrit ſecundum quod nobis deben, 4 
Feodis & Tenementis ſuis de ure facere; & ficut illis ſtatuimus, per Commune (in- 
filium totius Regni naſtri prædicti & illis dedimus, & conceſſimus in Feodo, Tur. 


am : So that here all the Freemen of his Kingdom were to perform their Ml 
tary Services, with Horſe and Arms according to their Fees and Tenures, Ther. 
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only great Freemen, and that Service the only Free Service) which were ment 
this Law; and how different they were from our ordinary Freeholders at thisDy 
(for whom neither of theſe Laws were made) I dare leave it to the Judgment d 
every indifferent Perſon. 

Theſe then were the Men, the only legal Men that named and choſe Juries, ad 
ſerved on Juries themſelves, both in the Country and Hundred Courts, and di 
patched all Country Buſineſs under the Great Officers, as will appear by the mt 
Law with a little Explication by what follows: Ur Jura Regia 1/leſa ſervare pro 
ribus conentur ſubditi, Statuimus etiam & firmiter præcipimus ut omnes Liber! tl 
mines totins Reg ni predich ſint Fratres conjurati, ad Monarchiam noſirum C ad Ig. 
num noſti um, pro viribus ſuis & facultatibus contra inimicos pro poſſe ſul 2 
dendum, & viriliter ſervandum, Pacem, & Dig nitatem Corone noftre, intgrun . 
ſervandam, & ad Judicium rectum, & Juſtitium conſtanter omnibus modis fro poſe 
Fuo fine dolo, & fine dilatione faciendum. Now the Judgment they were to g Wal 
and the Juſtice they were to do by this Law (beſides that in their own Courts ad 
Juriſdictions) was e e as they were Jurors or Recognitors upon Aſſue, 00 
(tho' ſome of the greateſt of their Mi/ites were often Sheriffs, Hundredarits, 
other under Judges and Miniſterial Officers of Juſtice in their ſeveral Countiss) 
may be ſeen in Glanville every where, but eſpecially Lib. 2. c. 10, II. Ih. 9. U 
c. 17. & ib. 13. throughout. This of being Svitors to the County and Hundred 
Courts, Cc. being a Service incident to their Tenures; and before them Mi 
Times anciently in the County and Hundred Courts, and not privately in a Chum. 
ber, were executed Deeds, Grants and Donations of Lands, contained in def 
ſmall Pieces of Parchment, witneſſed by Thomas of ſuch a Town, John of int 
ther, Richard of a third, &c. which were Knights, and Liberi Tenentes in Mt 
litary Service in thoſe Towns of conſiderable Eſtates, and not the lower 
of People: And this Execution of Sales and Aſſurances in open Courts, Was 
publick and notorious, and as ſecure, as if at that time there had been 4 pubic 
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Dialogue the Sixth. 


F. Before I anſiver 
| | your Concluſion from King Will 
3 Fre MIB: F neither with prog pe William's Laws, 1 
Noiſe or Notic o d come in to be a P ccount you give, h muſt tel] 
it is not onl ce taken of it, either by our rl 0 of the Parliame ow the Com- 
it ſelf; as 1 8 but alſo quite cont s of Parliament, or Hit without any 
Nor is your Ar hope, make good + amy to Matter of Fact orians; lince 
William the C gument of any weight | 'r 1 We come to treat 7 and Hiſtory 
Knight's Serves ba 8 5 the Sug; No pots follow 3 
Law for it 4 erefore this w iſhops and A 4 becauſe 
ſerve in the 171 1 by the Common S r e by his ſole 2 to Tenure by 
Services which 5 fy. William, which _ "rag Kingdo . 8 any 
to be ſo appointed were reſerved upon th e: e I ob- 
a eee ade f th Bhopal kr owed, are fi 
M 9 refore I mult conk: E Biſhops and Ab whole Kingd : 
33 oy 1 there _ * to be of 4 oy ar mult be 10 like: 
PF Yoke upon all *y (how powerful ſoev for it, tho' now loft Opinion in this 
e ir Conn ply £ ſor) ould amp Fire, 
1 concerning it, tho th expreſly given to a L N ts and Pri E 10 great a 
| *1 But to come to at Law (as man 1 and made 1 lors of England 
T he mai y others of this King) i e in the Gr > 
= that none but Te the main Deſign of this King) 15 not eat Tounchl 
WS the Conqueſt nants by Military Servie our preſent Diſcourſe now to be found. 
1 ſhall ſhew properly the only tru ice in Capite were | which is to ſhew 
LY Ros who favs 3 that the Tag 4 4 —_ or Fo es of he firſt Times mer 
Ferre the ren, and neer heard of; lhe D 
= diſco perman, ch d it; nei „till t " 
Man of che of Thing, 87 Toys bo = - our Engliſh Fora ine wy N gr ry — 
1 2 Owner o Lands ct l e no Villain: being l _ e theſe Th 3 ever 
Kkoned 2 F nherit ? ook d uds; 
EEE SSR ge 
0 llitary Servi : ern Laws: is Franc Tene roportion, rec 
= 7's Ma rvice, within a Hundre. and that Freeh ment, or Freehol i 
5 ena Charta; inwhi Iundred Tears: old was no chold, as 
WY ciendum maj 2; in which it rs after the Co t reſtrained only 
bete, = CA Th codo Mule ue . op that Nele, 2 by Ls 
your Tenants 7 cage Tenants, tho 2 alio Libero Tl ringatur ad f. 
Faun in in ae, © I. o by Villain Servi o Tenemento q a- 
E natura man's Gloſſ- erVIces, Were quam inde 
% de Rege revium (breævi ary, Iit. Socm as much Free 
. Villengo, 1 2 ol  proprid 1 4 6 515 he fays thus ; 
BY on tenuerunt 1 E it. Hout inico terras fi - ber eſt, & . 
defendebant te in dominico; om on, Chap. I. R ſuas ſeu Ten SM 
BJ nementa omnes Tenentes Liberi ge Anglia maneri ementa in 
EF But lince ſua, GC. e as Liber » JC FTA 7 rutaytaroag de 
bern pen ce ge ſomans Heros onine fer juke 
FF called; ſince Ki etween Fre s figrificare 
Opinion; f. ny ſuch DiſtinCti Hs ce King William's La emen and Freehold 
aus That all the Firſt Law n; I mult beg "3. YOU Dave 1 1 
e Thar all Freemen 5 you have your Excuſe, if now cited 
ain him, his L. en in general, ſpal. quoted Warrants no f if I am not of your 
|. Now A nag ande and Henours. all take an Oath o os ſuch Thing; i YOUur 
m5 . 9 A 8 . 7 [1 
ED IJ nh i ee Sears = 
_— rc ed in tl 76 to all hh : 
according 2 Oath in the EL to the Fe (who were by the 
me nent Law d w, either in the County they were aft of King Edward) to. 
| 4 $5 F r eemen of 2 bY 2 any _ CON tS, or Sheriffs Th Conqueſt 2 3 
Von all unjuft Tai inedom m than this; fe ourne. Nor wi 
Lands of 4 Taillage Exaction 25 have and hold thei or the Words or will 
W Eſtates fo nheritance, (much lei Sc. Which Wo 1 Yer Lands and Poſſe . 
Nor = Lite, and all o els to Lands held rd Poſſeffons exten Alone free 
E the W ther Chattel by Knigh' ends not onl | 
were reſerved ords Scrvitium Li els or Poſſeſſio gh ts Service) but Fas 
88 upon Lands h Liberum, extend ns, as well real as alſo to 
. The buildr (ellel Trend nnd e pom nn 
Y beſet, 3 of 5 ) which I OO alſo to far 
Z e Your Conqueſt , Vo the Lands in Ao N and Exped mentioned, 
| will the 58th L and were liable to ition againſt 
= 5 as well after, * 
r 2 you ; for tho' it 
only 


you 


* — — — 


only fays that all Earls, Barons, Knights, and their Servitors or Eſqufres and l 
Freemen of the Kingdom ſhall always be fitted with Horſes and Arms us th 
ought to be, and which they ought to do according to, and' by reaſon of hs 
Fees and Tenures. Now it is plain, that this Law cannot extend to the leſs Tein: 
in Capite only, ſince they, according to your own Senſe, are comprehended wha : 
the Word Milites, and their Servientes, which ſeems to mean their ſeudar, 
Tenants, are as much tyed by this Law to find Horſes and Arms, as the Pell 
in Capite themſelves. So that whereas the Law fays expreſly, Univer/i I je; V. 
mines totius Regni, it ſhould have been to make good your Sente , LM, 
Liberi Homines qui de Rege Tenant in Capite ; and as for the other Freemen i 14 
were of leſſer Eſtates than to find Horſes, they were to be ready with ſuch fon 1 
as befitted their Condition, as we fee it explained by the Aſſize of Arms of Tag 
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II.; fo that this Law of King Villiam is not to be taken in the Senſe you put up = 

ir, That all the true Freemen of the Kingdom were obliged to be ready ni . 

Horſes and Arms, as if none were Freemen that did not; but referring the Was WM 8 

4 Horſes and Arms to thoſe who are to find both; and the Word Arms to thoſe . , 
fb men who were only obliged to keep Arms fir for Footmen, which Senſ: th „. 
Wi Words will very well bear, tho' expreſied generally and conciſely according to j, 8 - 
0 Mode of thoſe Times, which abhor d more Words than needs: And if theſe I 8 ( 
yt will nor prove what you bring them tor, much leſs will the laſt you have city. 8 
11 For if the Word Omnes Liberi Homines totius Monarchie, in the fitſt Law, wy 1 
by were to take an Oath of Fidelity to the King, mult extend to all the Freem o W 
0 England, (as certainly it did) all Freemen being alike obliged to be ſworn in the Com 2 
NF Leet, and County Court; ſo muſt this too, the Title being, thar Ommnes ſabdin il e 
| the Subjects ſhould endeavour to maintain the King's Rights with all their Pr gg 2 
\| and tho I grant chat Sbdir; here are the ſame with Liver: Hommes in the firlt lat W 
4 yet fince by that Law all Freemen were to take the Oaths of Fidelity to tne E ag W 7 
1 muſt be alſo the very ſame Freemen, who were to be Tworn Brothers to def 0 
j the Kingdom, according to their Power and Eſtates, So that all that you hyp = d 
= ſaid to prove your Tenants by Knighr's Service 7 Coprze, to be the only Fremen 8 
4 that ſerved on Juries, Ec. being built upon a falle interpretation of theſe L th 

. King Milliam, are but the mere Fancies and Imaginations of the Author m 

1 whom you borrowed them. And you your ſelf, (or rather the Dr. rom whemm C 
by borrow theſe Notions,) have ſufficiently confuted this Fancy of the Tenants in RR {2 
pire being the only Freeholders in the Kingdom; for at the End of that if BAR <<; 
Speech, you are fain to fall a Peg lower, and g ant that all Military Tenants ws WS © 

ever, as well thoſe in Capite as all others that held of them by the like Sens 18. 

were included in this Law of your Conquerors, and conſequently were canis: all 

of the like Privileges, either of ſerving in Parliament in Perſon, or elte of 1 RAR an 

elected Knights of rhe Shire. 3 = 

But taking the Words Liberi Homines in the largeſt Senſe, and as they are int che 

Magna Charta of King John, and Her. III. Chap. 14. where it is ordained, tix RR W. 

Liber Homo non amercietur pro parvo deliclo, nift ſecundum modum illius deli, ji: (w 

vo fibi cintenemenio ſuo, & mercatar eodem modo, ſafoa marchandiza, © ] 7 

tanus ſatve Wanagio ; Upon which Words Sir Edward Coke in his Second lu o- Ma 

ſerves, that Liber Homo is here meant ſuch a one as enjoys a Franc Tenemett, tut 1 
is, any Sort of Freehold. | 3 5 * 
But pray go on to prove by ſome plainer Authorities, that the Arche 5 


and Abbots, &c. together with the Earls, Barons, and other Tenants in Cußite, vii Wh 50 
the only Council of the Kingdom for the aſſeſſing of Taxes, and making 15 
j in the Times itnmediately ſucceeding the Reign of King illiam the Firſt. 10 
: | M. I ſhall perform your Defires, and will begin with the great Councid 
z. 1 „ Parliament held ar Clarendon, of which Marr. Paris tells us, Anno Dom. 1164. 10 wo 
Page 32. of King Hen. II. In preſentia Regis Henrici apud Clarendon 8 Calend. Feb. &. : 
Tal. 100. n. ac. mandato ipfius Regis, preſen:ibus etiam Archiepiſcepis, Epiſcopes, Abbatibus, Pricritts 
Comitibus, Barombus, & Proceribus Reg, 25 eft Recognitio ; and which Aua Bi 
aus and Gervaſe of Canterbury, compriſe under the general Terms of Preſ Wn \ 
& Proceres Regni; the Biſhops and Great Men of the Kingdom. = 
Lib. 1.c. 26. What can be more clear by this Enumeration of the Conſtituent Parts of WR 
| X. Script. Cell, full Parliament (as Mr. Selden and other Authors agree it io be) than that the G - 
6 385. 2 be. mons were then none of them, and that the Crus and Pl in Hr ““ 
15 4 5. „% TP Wes 1 = ol f lll. 2 
1 . were only the Clergy and Lay: Nobilis). N 
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e itutions were again renewed by this King at Nor- 
1 So likewiſe when frre 5 by T Miſtake it is Lorton Not tingham) 
anton, the fam? Author telle us, (tho, 9, e Statutis Reon & coram Reog loved. Fol. 
'Y Rex Pater ibi celebravit Magnum Concultum de otatutis Regnt, & coram Rego „ „ 0 
_ & coram Archiepiſcopis, Epiſcopis, Comitibus & Baronibus Regni ſu; 
1 op PE is more particularly recited by Benedictus Abbas in his Manu- 
© | Fin Hiſtory (now in the Cottoman Library) Anno 117E, (which was the 4 5th 
„.) dies Feſtum Converfionts Sime, Pauli, venir Dominus Rex uſque ore ds Efie 
thampron, & Magnum ibi celebravit Concilium de Statut is Reg ni ſui coram 4 72 9. Fulii. 
„ mitibus, & Baronibus Terre ſud'; © coram ers per Concilium Regis Hen- 
„% i & per Concilium 5 * 
„ / Pram aſſiſam fecit, &c. 3 | 
LE ns e Dem of St. Paul's, (A. D. 1210.) a diligent Searcher into ,, „ 
te iſtorics and Tranſactions of his own and former Times, doth yet more fully cu. 508, 
WW gcclare the Meaning of Abbot Penedict, in the Account he gives of this Great n. 4c. 
Council, thus; Rex juxta Conſilium Fili ſur Regis, coram Ehiſcopis, Comitibus, Baro- 

RS 1s Miitibus& aliis Homimbus ſuis in poc conſentientibus, &c. Hoc autem fattunm 
# ef apad Northamptonam, Im Kal. Febr. From all which Authorities we may 

WS collect, char this Council at Northampton, as well as that at Clarendon, was a 
BS Great or Common Council of the whole Kingdom; to which were ſummoned 
of the Laity, only the Earls and Barons of his, (big. the King's) Land, to which 
ss also added, for the better explaining who were underſtood under theſe Ti- 
nes of Baronum, Militum, & Hominum ſuorum ; that is, ſuch Tenants in Capite 
ss he pleaſed to ſummon, and were his Men or Military Tenants tho not Knight- 
ed, and who held Lands eirhei of the King, or his Son, to whom the King might 
SS fn divers of theſe Barons and Tenants in Caprte to atturn Tenants to him, and - 
do maintain his Court and Kingſhip; and the King s Commes, and Barones ter- 5, 5 
W 7: /ic, were the Earls and Barons of his Kingdom that held immediately of him, 5 
or were his immediate Tenants i Capite; and that Homo ſuus & bomines ſu;, 
a doth always ſignify the King's,” or any other Lord's immediate Tenants by Knight's 
Service; for you may conſult Spe/man's Gloſſary, and Da Fre ſne's Lexicon, under 

SF theſe Titles. 

= But farther, to confirm who were then the Conſtituent Members of our Great 
Councils, pray ſee the Title to the Aſſize of Foreſts under King Richard I. which | 
Hovedon recites in theſe Words; Hæc eſt Afiza Dom. Regis, & bec ſunt pre- fi ned. Hl. 
Ss cepra de Foreftzs ſuis in Anghe fata, per Aſſenſum & Cunſilium Archie piſcoporum, 5. 9 
e Abbaum Cumitum, & Baronum, & Militum totius Regni. Where by Militum 
is to be underſtood not only rhoſe Tenants in Capite that were Knighted, but alſo 

all other Tenants in Capite tho' not actually ſo. And if the Word ever ſignifies 

any other Perſons, they were not ordinary Freeholders, but Libere Tenentes g , 7, 
in ſervitio Militari, Freeholders by Military Service, as you may find in 1 
the Dr. s Glollary, Tir. Probi Comines, Milites, &c. But pray remember alſo Ag. 61. 
what Sir H Spe/man tells us in his Gloſſary, Tir. Miles, that theſe Miles 

BS (when put alone) were properly the Liber: Tenentes, or Tenants in Capite; Qui 

von d Alilitari (ing lo feda Feodo nomen ſumpſerunt. So Ithink that no ingenious 

Man but will conlef that all theſe Councils were General Conncils or Parlia— 
ments of the whole Kingdom, conſiſting of no other Perſons than Tenants 
in Cipite. 
. To return an Anſwer to all your Authorities together, I muſt now repeat 
BS wh: J often 14'd, that there are no firm Arguments to be drawn from the douht- 
RS iu Words, and general Expreſſions of our Ancient Hiſtorians ; and I doubt not 
Z ow to h you, that all the whole Strength of your Reaſons conſiſts in this 
done. 
Bur fince J have already ſpoken ſo much of the various Signification of the 
Word Barones Regis & Reg ni, I (hall omit that, and now proceed to the reſt of the 
Words, which you think make fo plain for you; and ſhall only obſerve at preſent, 
that theſe Words Barones and Mihres, are always ftretch'd or contracted, accord- 
ing as the Gentlemen of your Opinion find it beſt to ſuit with their Hypotheſis. 
As for .:3mple. If the Word Barones is put alone, then it muſt fignify none 

bur Great barons, and Tenants in Capite ; if it be joined with Milites, then by 

Baronès muſt be only meant the Great Barons or Peers; and by Mzhtes, thoſe Te- 
nants 2 Capite who were not Lords. If any other Words follow Milites, then ths 

3 | 5 Fo Word 
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Word muſt ſignify only ſuch Tenants in Capite as were Knighted. So likeyig 

deal with all other Words, tho' of never ſo comprehenſive a Signification. 
But why may not I with as much Reaſon affirm, That by Barones mentions; ;, A j 

theſe Authorities, is to be underſtood the Barones properly fo called; and by h : 


Milites all Military Tenants, if not the Knights of Shires, whether they were 

nants in Capite, or Feudatories to others: For Radulphus de Diceto in Anno] = F 

in the Laws of Malcolm the Second, King of Scors, mentions certain Mile, f, AR f 

 waſores, qui tenent de Baronibus terras ſuas , and that not only Tenants in Ch | ] 

but all others of whomſoever they held; who were able to maintain themſelve ik = 

Knights, might be then forced to receive Knighthood, appears by two Wri; ; WA ] 

24th and 26h Henry III. as they are found in the Cloſe Rolls, under this N , 

Ret. Clauſ. Forma de Militibus facendis ; and I defire you would read the Writ it ſelf,. 

24th 4 III. Rex Vicecomiti Northampton, Salutem. Precipimus tibi quod per totam gam x 

3 no” G tuam in Singulis bonis Villis, & ſimiliter in pleno Comitatu tuo clamari ſacin, mm 5 

25th H. Ill. omnes illi de Comitatu tuo qui tenent Feodum Militis integrum, vel etiam um N 
ps.1. m. 6. quam Feodum integrum, dum tamen de Tenemento Suo tam M utart quam Sgy 1 

4570. Polſint ſuftentari, & Munes non ſunt, Sicut Tenementa ſua deligunt, citra m 1 

\ omnium Sanfforum Anno Regni Noſtri 25. Arma capiant & ſe Milites feri jan, WS 5 

Er fe qui fuerint tales qui citra Terminum lum ſe Milites ſieri non fecerint, (yy, f 

Nomina corum Statim d Termino illo, & quantitatem, & Valorem tenementorun ſu e 

rum nobis ſcire facias Ie ſte Rege, apud Lewes 25 die Julii. Ne 


Similiter Scribitur omnibus Vicecomitibus. From whence you may obſerve, ty 
not only Tenants by Military Service, but alſo by Socage Tenure were then l 
to Knighthood. | ; : 

And as for, the Words Homines Sui, which you will have only to memjþ 
King's Tenants in Capite, thoſe Words have ſo equivocal a DIAS, that there 
no Argument to be drawn from them; for they may as well ſignify all the King; 
Subjects ſworn to him by Fealty and Allegiance, as Tenants by Homage, or Kniptr; 
Service only, as Sir H. Selman in his Gloſſary obſerves upon the Word In, 
dicitur de quovis Prædiorum Tenente, ſiva Socmanno, ſiue Militari : And for tis k 
cites the Book of Ramſey; and if Suus be added to Homo, it doth much alter th 
Caſe, as appears by the Words following, in the ſame place, Dicitur Preter & 
Quovis Miniſiro, & Subdito, & ſæpe occurit hos modo in Antiquis Privilegus, ir 
Solum Vaſſalos, & Tenentes, ſed Famulos, & Subditos qudſlibet Significans; ani fr 
this he gives us ſeveral Authorities. | 
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; So that you ſee theſe Words do not only fignify Tenants 12 Capite, but alſo | 8 
q other Subjects, and ſo might take in the Knights of Shires, with the Citizens w 
ih Burgeſſes likewiſe, at leaſt the Repreſentatives of ſuch Cities and Burroughs 6 


h held of the King in Capite, by your own Senſe of theſe Words. 
5 But I ſhall however ſay ſomething of the reſt of the Words you inſiſt upon, at 
? of Abbot Benedict, vis. Barones terre ſue, which means no more, than Renft 
| before-mentioned, and then it will fignify no more, than that all the Baro d 
h his Kingdom were ſummon'd to this Aſſembly. For the Signification of id 
Word, I can give Mr. Se/den's Authority for; who in his Firſt Edition, 2d Far, 
hath this remarkable Paſſage, ſpeaking of the ſeveral kinds of Barons, he 115, 
} ; That beſides the Barones Regis, there were Barons of Subjects holding, mt d 
2 „the King, but by Meſnalty, who made a third Rank of ſuch as were Lois of . 
1 Manois, Cc. Out of this may be underſtood why, and in what Senſe Barony Wh b, 
i * Anghe, Rex & Baronagium ſuum, & ſine Aſenſu Baronagii ſai, ſo often oc Wl 
{ in our old Stories, taken as well for the King, and the whole State ſometims, 
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| as for the greater Nobility. | $4 
1 But if your Dr. had been pleaſed to have compared the Authors he quotes nid WW © 
k Paze 41. others, nay, with the Title to the very Conſtitutions of Clarendon rhemfelves, 5 Wy C 


be hath given them, as in his Appendix to his Hiſtory out of Q drilggus, this 0 

Col. 13985. —jection would have been needleſs; for if you conſult Gervaſe of Canterbu), k 
| ſtiles the Parties to this Council Præſalus, and Proceres Anęlicani Regni, And 
Fil. reo. for Alatt. Paris, pray obſerve that atter the Word Gers (which there coming. 
mediately after the Biſhops, Abbots, and Priors muſt needs ſignify the Inf" 

Clergy,) he expreſſes the Lay Orders thus; Cum Comitibus Baronibus ac Proceri 

cunctis, where we may obſerve the Word Proceres here pur diſtinct from Bar 

which may very well ſignify not ouly the Leſs Tenants In Cupite, but the Knight 


(Citizens and Burgeſſes, as I have already proved the Word Proceres eu on 
ini 
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= ;:niy, both in our Hiſtorians and Records; but the Quadriiggus gives us the Title 
2 15 thele Conſtitutions more exactly in theſe Words, Fafa eſt ifta Recognitio, coram 
schien ſcopis, Epiſcopis, & Clero, & Commbus, & Proceribus Regni; and in the 
bert Line he fiys, That thoſe Cuſtoms were thus recognized, per Archiepiſcopos, 
Form Comites, Barones & per Nohiliores, & Antiguiores Regui; where he 
leise diſtinguiſhes between the Biſhops and Inferior Clergy 3 and thoſe who in 
me firſt place he calls Proceres Regni, in the next he calls Nobiliares & Antiquiores 
FKegni, by which he might mean the Knights of Shires, Citizens and Burgeſſes, 
= who were called in the Saxo7 Times Semores & Saprentes, as I have already 
proved: Now if the Inferior Clergy appeared by their Repreſentatives at this Coun- 
an / fince they could not then all come thither in Perſon any more than : 
LF cl y DE 5 BOY 
to imagine that the Commons of England ſhould not be likewiſe there by their 
= Repreſentatives of their own Order, is to deprive the Commons of that Right, 
which you cannot but allow to the Inferior Clergy. 1 
BS To conclude; You your ſelf confeſs, that your Leſs Tenants in Capite, ſometimes 
called Barones Minores, were only nominally, and not 3 Barons of the King- 
dom, in the Senſe that Word is, now taken; and if ſo, pray give me any fatis- 

= factory Reaſon, why other Commoners as well as they, viz. the Knights of Shires, 
1 eee _ 3 might not then likewiſe have had Places in our Great 
Councils or Parliaments. . 
.. 1 ſe you uſe your utmoſt endeavour from the various and equivocal Senſe 
of the Words in Queſtion between us, to prove that the Commons in the Senſe 
WS they are now taken, might be comprehended under the Words Barones, Mites, & 

1 N Ju, HD 5 p FE We 3 _ be, 1 to the 2 

1 s Government at tl 1 eretore 1 inhall give you a very plain 

BS Anſwer to your Queſtion, why other Commoners as well as the leſſer Tom in 
Cite could not be preſent, or have places in thoſe Great Councils, becauſe it was | 

= contrary to the received Cuſtom and Law of the Kingdom at that time, appears : 
by thoſe Clauſes of King John's Charter, which Dr. B. hath made uſe of with ſo i 
good ſucceſs againſt Mr. P. and the Author of Janus Anglorum, &c. And therefore 
1 defire you would read them along with me, as they ſtand here in the Appendix 
to the Dr.'s Compleat Hiſtory of England; and as he hath tranſcribed them from . 
an Ancient Manuſcript in Bennet College, and divided them into ſo many diſtinct 5 Og 
Articles or Chapters; but thoſe we chiefly inſiſt upon are theſe. 
$ Article 14. Nullum Scutagium vel Auxilium ponam in Regno noſtro niſi per Com- 
nmune Conſilium Regni no ri, niſi ad Corpus noſtrum redimendum, & ad Primoge- 
Lenitum filum no rum Ailitem faciendum, & ad Primagenitam filiam no tram ſemel 
Maritandam, elf og Hoc * fiet niſi rationabile Auxilium. 
15. Simil: modo fiat de Auxiliis de Cuitate | £7 Civi | 
Bi 3 omnes e Libertates & ad 1 

1 1 tat Liberas Conſuctudincs ſuas, tam per terras 
420. | , > 
186. Preæterea Volumus, & concedimus quod omnes alie Cronates, & Burgi, & 
VB} Vile, & Barones de guing; Portibus, & omnes Portus habeant omnes Libertates 
1 & omnes Liberas conſuctudines ſuas; & ad habendum Cammune Concilium Kegni de 

+ | Auxiliis aſſidendis, aliter quam in tribus caſibus prædictis. 

nu Er de Scrctogis affedendis ſubmoneri faciemus Archiepiſcopos, Epiſcopos, Ab- 
1 bates, Comites, & Majores Barones Regni ſingillatim per Literas noſtras. 
8. E preterce Jaciemus ſubmoneri in generali per Vice Comites, && Ballivos no. 
F 2 2 qui P Cape _ de nobis, ad certum diem ſcilicet ad terminum 
=_ 4drogmta dierum ad minus, & ad certum locum, & in omnibus liters tioni 
caſam ſubmonitionis illius exponemus. : — 
1 e fic acta ſubmonitione negotium procedat ad Diem aſſignatum ſecundum | 
_ ke eorum qui preſentes fuerint, quamvis non omnes ſubmoniti venerint. | : 
| 4g mh Ancient Monument we may draw theſe Conclufions. 

Bip at the King exerciſed a Royal Prerogative before this Charter of Aſſeſſing 

Aids, and Scutages upon all ſorts and degrees of N f le 
E grees of Men, without the Allent of the 

Future, the King by Ch ed i . 

v.30 led up- 1 
here particularly reſerves, p his own Hand, unleſs in the Three Caſes 
2. 1 . 

18 That there is no mention of any other Members to be ſummoned to this 
Council, but the Archbiſhops Biſhops, Abbots, Earls, and Greater Ba 
W *icular Writs, and all the other Leſſer Tenents in Capite O07 Por 
I er Leller Tenents in Capite by one general Summons 
5 . 825 by 


” 
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confirmed in the Second and Ninth Year of that King laſt mentioned, per Om 


place in our great Councils, or Parliaments. But tho' I confeſs the Charter d 


terial Parts; yet there are ſeveral Clauſes (of which this Clauſe in queſtion is 0x 


not at all concern the great general Council of the Kingdom; and for the prob 


and Towns, had a Right to make a part of the common Council of the King 
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by the Sheriff. So that it is apparent, that the Great Councils before this t 
only conſiſted of ſuch Earls, Great Barons and Tenents in Capite, as the Kin 5 
ſpecial Writ was pleaſed to ſummon; and this new way brought in a greater N J 
ber of the Tenants in Capite than ever had appeared before; fo that if it ſhoyy : 
true, which you aſſert, that this Charter was no new Grant to the People of 55 
land, but a Confirmation of their Ancient Rights and Liberties, it muſt the, 7 
ceſſarily follow, that Great Lords and Tenants in Capite, called ſometimes Bor, 
Minores, were then the only Repreſentatives of the Commons. : 
And that the Inferior Tenant's Conſent was included in the Aſſent of his imme 
diate Superior Lord, whoſe Preſence was required in thoſe Great Councils 91 br. 
liaments, need not, I think, be doubted; and I can give you, if need be, ſeſt ; 
Authorities to prove it. But pray obſerve further, that here is no mention 3 4 
in this Charter of any Citizens or Burgeſſes to be ſummoned to the Great (4, 
cil, unleſs you will have them included under the general Title of all ober pi, 
hold in Capite, and then none but ſuch Cities and Towns who held 77 Copite coy 
retend to ſend any Members; much leſs is there any mention of any Knighs 4 
e choſen for Counties, which certainly would have been particularly provi: 
for by this Charter, had they then had any place in this Aſſembly. So th: 1 
think it is very plain, that the Commons were not otherwiſe repreſented thn 3 
theſe Tenants in Capite for the reſt of King John's, and moſt part of Ui 
Henry IIId's Reign, for ought I can yet diſcern: For though this Charter y 


Conſilium totius Regni; yet there is likewiſe no mention made of any Knights a 
Citizens, or Burgelles. | 
. Before I anſwer this main Argument of yours, (which I freely grant cn 
the greateſt ſhew of probability of any you have yet brought) give me leney 
take notice, that I think you are very much out in your firſt Conclufion, Thi. 
fore this Charter, the King exerciſed a Royal Prerogative of impoſing Taxes wit 
out the Aſſent of Parliament; for if you mean that this Exaction was exerciſ 4 
fatto, and from thence you would make it a Prerogative of the Crown, [par 
this was true, not only before, but after this Charter, before the Statute de Til 
non concedendo was made; but if you mean de Jure, I affirm that our Kings mer 
as much tied up by the 55th Law of W:il;am the Firſt, (which you have alen 
cited) from Levying any unjuſi Taxes, or Exactions, fine Communi Cunſilo tan 
Regni, as they could be atterwards by any other ſubſequent Law that col 


be made. 
But I ſhall proceed to anſwer the Authority you have now brought from th 


Clauſe in King John's Charter to prove, That none but Tenants in Capire hid 


Henry III. and Confirmations of Edward I. are the fame with this in the moſt m 


which are in King John's Charter, and yet are totally omitted out of both that 
of Henry III. as I ſhall ſhew you hereafter. So that let the Senſe of this Place b 
what it will, I defie you to ſhew me any great Council of the Kingdom, thi 
was ever ſummoned according to this Imaginary Model of yours; and tit 190 
not ſpeak without Book, that Parliament or Council of 9. Henry III. held but 1 
Years after King John's Charter was confirmed; Mar. Paris (as I have already o ; 
ſerved) tells us, it conſiſted of Cerus, & Populus cum Magnatibus Regionis. 
But give me leave to read this Clauſe, according as your Dr. himſelf u. 
Printed and Tranſcribed it, and as your ſelf have now read it; and I doubt 
but it will appear plain enough, that the Clauſe you infiſt on in this Charter, doth 


this, I defire you only to obſerve, that by the 15th and 16th Clauſes of this Ui 
ter you have now read, both the City of London, and all other Cites, Burrois" 


for the Aſſeſsment of Aids, (otherwiſe than in the Three Caſes there except 
For proof of this, pray take your Dr.'s Paraphraſe to this Clauſe along with Ji 
in his Appendix to his compleat Hiſtory of England, viz. That they, vis. the Ct 
tizens, Burgeſſes, and Cinque Ports ſha// ſend thoir Repreſentatives or Comm” 
ners to the Common Council of the Kingdom, for the Aſſeſsment of Aide: So that l 


cording to his Conceſſion, there muſt have been Citizens and Burgeſſes in 15 gr 
: LS Rid f 0! ; 


Dialuue the Sixth. 

Council, in the Reign of King John; ang if ſo, I defire you to tell me whether 

entlemen were Commoners or not: | 

1 not inſiſt too much upon his Conceſſions: Since, perhaps he may ſay 
ve did not make that Paraphraſe upon Magna Charta, but that it was given him by a 
Priend; but I think it is very plain from the Words themſelves, which point out a 
bDiſtinction between the Common Council of the whole Kingdom, mentioned in 
die firſt Clauſe, which was to meet to Grant or Aſſeſs Aids or Subſid ies; and 
chat other Council or Aſſembly, 
me 17th and 18th Clauſes of that Charter, were to meet to aſſeſs Eſcuage, and to 
do ſuch other Buſineſs as was expreſs d in their Summons. So that nothing ſeems 
bplainer to me, than that this Aſſembly mentioned in this Charter, for aſſeſſing 
bPccuage, was a diſtin&t Council from the great Council of the Kingdom, which 
= ws appointed for the granting of other Taxes, called Auxilia, and for the ma- 
king of Laws. 3 | 
1 PL confeſs this Gloſs of yours ſeems at firſt fight very plauſible, and agree- 
able enough to the way of Reading and Pointing with which the Dr. himſelf 
Fl publiſhed chis Charter 3 but for all that, I much doubt whether you are in the right, 
or not; tieretore pray give me leave to put off this Debate till our next Meeting, 
nnce it now grows late; and in the mean while I will take time to conſider the 
Arguments ar! Authorities you have now made ule of. 
I Pray take your own time, but do not defer it above a day or two; for I 


Servam. 


M. Good Night, Sir. 


r — 


Add, in Page 284. l. 12. as follows. 


hut that the Houſe of Commons were anciently often comprehended under the 
titile of Grantæ (which is the ſame with Magnates in Latin) pray conſult the Par- 
SS liament Rolls of Edward III. where you will find the 47h of that King, this Paſ- 
lage; & et afſentr, & accorde per noſtre & Seigneur le Roy, & tous les Grants in 
8 pleyn Parliument; (that is, in full Parliament, where both Lords and Commons 
were preſent,) that the Proceedings of the Lords againſt thoſe that were no Peers 
= ſhould not be drawn into Example, Cc. Now pray ſee the Commentaries of the 
moſt Learned and Reverend Author of the Grand Queſtion, upon theſe Words in 
this Record; This hath all the Formality of an Act of Parliament, and therefore 
all the Eſtates were preſent : So likewiſe in the ſame Year, in the next Roll but 
one; Accorde eſt per notre Seigneur le Roy, & ſon Counſel in Plein Parliament; 
Ss which was an Act of Parliament concerning thoſe that had followed the Earl of 
= Lorcafter. So in the 5th of this King, we have the particular mention of the 
= Biſhops, as ſome of thoſe who make a full Parliament; Accorde eſt per noftre 
BS Sec2ncur le Roy, Prelates, Counts, Barons, & autres Grands de Roialme in pleyn 
Parliament. So in the 6 of Edward III. the Archbiſhop of Canterbury made 
bis Oration in pen Parliament, which is thus explained, en le preſence noftre 
_ Sc27eur le Roy, & tous les Prelats, & autres Grants. And in another Roll, /f 
e accorde & aſſentu per tous in pleyn Parliament; and who theſe were, we are 
= td in the fame Roll; vis. Jes Prelats, Counts, Barons, & tous les autres Sum- 
_ 7s d meſme Parliament. | 
Nou this is the cleareſt Explication of theſe Words in full Parliament, vis. in 
le preſence of all thoſe who were Summon'd ; ſo that if the Commons were then 
Summon d to this Parliament, (as certainly they were) they muſt have given their 
(Aſſents under the Title of Grants; fince the Prelates, Earls, and Barons were par- 
cularly mentioned before. 
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confiſting of all the Tenants in Capite, which by 


bare a great mind to have this Queſtion difpatch'd off our hands: I am your 


2 


N. 6. 


the Great or Common Council of the Kingdom; bur that they were then all 0 
al 


— 8 


Vibliotheta Politica, | 


Dis Ll ouus 


Whether the Commons of England, repreſented by Knight 


Citizens, and Burgeſſes in Parliament, were one of th 
Three Eftates in Parliament, before the 49th of Henry II 
or 18th of Ed. I. 


"Fane 


* 7 —_ — — — 


OU are welcome, vir, but I did not expedt to ſee you agan b 
ſoon. 

M. I beg your pardon it I come unſeaſonably ; but the truth is, I have fog 

2 deſire to conclude what we began upon, that important Subject we laſt diſcouk/ 


3 


of, that I could not be at eaſe till 1 had done my endeavour to give you Satis | 


therein, if it be poſhble. 

But to come to the matter that we now meet about: I muſt now tell you azu, 
that tho I confeſs this Gloſs of yours upon King John's Charter, ſeems plaufibla 
firſt fight, nay, is agreeable to the Dr's own way of dividing and reading theft 
ral Articles of this Charter; yet upon better Conſideration, I can ſee no good tt 
{on for making a full, or at leaſt a half ſtop in the 16th Article, after theſe Wat 
omnes hberas conſuetudines ſuas ; adding the reſt that follows, & ad hahenbs 
Commune Concilum, c. to the following Clauſe, & de ſcutagiis affidents 
Nc. much leſs for ſuppoling as you do, without any ground, that ter 
were two ſorts of Common Councils, one for aſſeſſing Eſcuage, and the akt 
for granting all other Aids and Taxes. And then, if read otherwiſe, it ul 
plainly appear that it was one and the ſame Council of the Kingdom that did th 
both grant Aids to the Crown, and aſſeſs Eſcuage ratione tenure; which I am 
more inclined to believe from the Fourteenth Clauſe here cited, which fays, Tit 
no Scutage or Aids ſhall be impoſed, unleſs by the Common Council of the Kin 
dom. Now to what purpoſe is this fo expreſs d, if there was to be one Council ii 
the granting of Aids, and another for the aſſeſſing of Eſcuage: So that if this C 
mon Council of the Tenants ix Capite might grant Aids, and aſſeſs Eſcuage uw 
the Subjects (unleſs in the Caſe before excepted ) I ſee no reaſon why they (hou 
not be the only Council, for the giving their Aſſent to Laws alſo ; and conſequel 
of concluding not only their own Tenants, but the King's Tenants in Peth H. 


geanty and Soccage, nay, the Tenants of any other Perſons wharſoever. 


And thoguh I have ſeriouſſy confidered Mr. P's Appendix to the Rights of 
Commons aſſerted, and Dr. B's Anſwer to it, as alſo his Animad verſions upon di 
Anglorum, Cc. Yer can I not ſee any colour of an Argument for making any 
ſtinction between the King's Curia of his great Lords and Tenants in Capie, l. 
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Dialogue the Sevemh. 3315 


d be tedious to me, as well as you, to run over all the par- 
oy _ L e which have been t. Pro and Con in this Que- 
ricular Auges Friend Mr. P. to ſhew me that there was any Bi- 
tion. But ] deſire you, or your PII f in the Ti roar 

..* Earls, Barons, or other Members of Parliament in the Times we now 
|: 1d any Place, or Vote therein, but according to their Tenure, and the 
= | 8 _ - Caftom of all Feudal Tenants, who by the German, Gothic, and Lombard 
aws (which in ſubſtance 8 Eno - pon always Jum- 

DH | el Wa 
T ag ns 3 yogi 25 chis Council for Aſſeſſing Eſcuage, was no other than 
q 5 the great Council of Parliament of thoſe Tenants in Capite, appears from ne O 
Tenures, where in his Second Book, Sect. 97. he tells us, Thar after an Exped:- 
= .... 5 52 ] imo Scotland, Eſcuage ſhall be Aſſelſed in Parliament upon all thoſe who 
= 1 10 do their Service in that Expedition. 80 that if the Parliament did then 

WE ic Eſcuage, I defire to know why they might not do it in the Reign of King 
Ibn, if this great Council of the Archbiſhops, Biſhops, great Lords and Tenants in 
1 Capite, were the Common Council of the whole Kingdom in thoſe Times Nee 
chat Eſcuage was not always Aſſeſſed in Parliament after this Charter of King Zohn, 
but that the King by his own Prerogative did often grant his Tenants in Capize a 
power to take Scutage of their Tenants without any Aſſent in Parliament, the B. 4. P. 
Dre. hath given you above a dozen Examples in the Reigns of Henry III. and Page 117. 
{ig Fobn. | . . 
15 my it was for Aids and Scutage Service; but if it was for Scutage impoſed in 
BS Pr'i:ment as a Tax upon Land by the Common Council of the Nation, then the 
bands in Capite were not only the ſole Grantors, but the Collectors of that Scu- 
le too, from their Meſne Tenants : And the Writs to the Sheriff were different 7b. p. 121, 
dom thoſe in Scutage Service, though the ſame in Subſtance; as likewiſe appears 
by thoſe Records the Dr. hath there given us. 
T. I doubt not but I ſhall make good my Aflertion, and ſhall be able t odefend 
hat Mr. P. hath in his Learned Treatiſe aſſerted concerning this matter. In the 
irt place, I muſt ſtick to that way of reading and pointing of this Clauſe in dif: 
pute. ſince it is not only agreeable to the Dr's Manuſcript Copy, but alſo to the 
old French Copy, publiſhed by Father DArchy in his Shicilegium, Vol. 13. which is 

BE written in the French of that Time: But to anſwer your Objection againſt this In- 
terpretation, you your felt have in great part helped me to do it, by that true 
Diſtinction you have now made between a Scutage as an Aid or Tax, and as a Ser- 
rice; the latter of which you aſſert might be granted to the King, to be raiſed by 
nis Tenants 22 Cupitè upon their Under-Tenants ; whereas the former was only 
eirantable in Parliament by the Common Council of the whole Nation. Which 
ar, I affirm, was always granted to the King, and impoſed by the Common 
(Council of the Kingdom only, and not by the Tenants in Capite alone, before the 
Expedition was undertaken. Whereas Scutage Service (conlidered as a Payment of 
Eo much Money) was never due or payable, till the Expedition was ended; and 
hen only upon ſuch as had failed to ſerve in Perſon, or by ſufficient Deputies; and 
aas then to be alſeſſed by the Tenants in Capite alone. 
And though 1 grant it may ſeem to have been a Prerogative as you call it, ex- 
rciſed by ſome of our Kings, ſometimes to grant his Tenants 72 Capite, a Licenſe 
s take Scutage of their Tenants, without the Aſſent of the Great Council of the 
linedom; yer ſuch Payments or Aſſeſſments were either according to Law, and the 
press Grant of this Charter it ſelf; as is that Writ of King John to the Sheriff 4 * A 
_ o/ce/ter/bire, for the Aſleſſing of an Aid or Scutage Service of three Marks on?“ 7” 
-' >cute upon the Tenants of Saber, Earl of Wincheſter, for making his Eldeſt 
oa a Knight, and which the ſaid Earl might have claimed of his Tenants by the 
mon Law, as alſo by the 20th Article of that Charter. But for a Scutage Tax 
ileton tells us, Lib. 2. Sect. 101. That becauſe ſuch Tenements came at firſt 
o tbe Lords, it is Reaſon they ſhould have Eſcuage of their Tenanis ; and the 
orden ſuch caſe might diſtrain for the Eſcuage Jo Aſſeſſed by Parliament; or 
/one (aſes they may have the Kins's Writ directed to the Sheriffs of the ſame 
oni, &c. to Levy ſuch Eſcuages for them, as appears by the Regiſter. 
wg bu it either King John, or King Henry III. granted Writs to levy Eſcuage upon 
e Under-Tenants of the great Lords, and Tenants ir Capite, without their own 
W--ontent in Parliament, this ought to be no more cited as a Precedent, than any 
ber illegal Acts committed by thoſe oh z fince, as our Records and Hiltories 

8 1 2 9 
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poſe between thoſe Common Services which all Tenants owe their Lords, and x 


Bradl. lib. 2. 
Co 16. . 37» 


* 7, 2. When 
the King 
comès to Par- 
liament. 


F. Re Co 
Paye 131. 


Pri, 68-, 


niſi per Commune Conſilium Reg ni noſtri. 


Pre ſlationes gue ſervitia non dicuntur, nec de conſuetudine vemunt nift cum Mech, 
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tel} us, it was ſuch illegal Proceedings which were the Cauſe of the Barons yy 
And it is expreſly againſt the Words of this Charter of King John, Which at, 
have now quoted, viz. nullum Scutagium vel Auxilium ponam in Regny |, ih 
So that notwithſtanding all you have yet ſaid, it doth not appear to me I 
Scutage, when given as a Tax upon Knights Fees alone, and to be levyed not Fs 3 
from the Tenants in Capite themſelves, but their Under-Tenants ; as alſo fiom i © | 

Tenants of them, who though they held 77 Capite, yet held not by Knight; 95 2 
vice; ſuch as were the Tenants in Perry Serjeanty, and thoſe who held of the 6 
in Chief as of ſeveral Honours, and not of his Crown as in Capite, could ns, 4 
charge ſuch Tenants without their Conſents given either by themſelves, ter 
lawful Repreſentatives ; much leſs could your Tenants i Capite Tax or Chap 
ſuch as did not hold in Capite themſelves, via. thoſe Abbots and Priors who jj 
Lands in Right of their Monalteries in Franc Almoig ne, and who, together yi; 
their Under-Tenants made about Two third Parts of all the Abby-Lands in Erplyy, 
or could Tax thoſe, who not holding by Knights Service at all, but by Tenure i 
Soccage, or Fee Farm, did not hold their Lands as Knights Fees, and there 
could never be taxed by your Tenants in Capite for ſo many Knights Fees, or Pam 
thereof. And Braclon (who lived at this very Time) had diftinguiſhed to no py; 


general Taxes or Charges impoſed by the Common Conſent of the whole Kin 
dom. The Words are very remarkable, pray read them. Sunt quædam Commun 


tas intervenerit, vel cum“ Rex venerit, ſicut ſunt Hidagia, Corragia, Caro h 
alia plura de neceſſitate & ex conſenſu Commun totius Regni introduta que al | 
minum feodi non pertinent. And therefore I cannot ſee any Reaſon why the get 
Lords, and Tenants n Capite, ſhould have ever Power to lay a general Tax upy 
the whole Kingdom, not the Tenth Part of which did then hold of them hy 
Knights Service. So that nothing ſeems plainer to me, than that there was (x 
our Ancient Hiſtorians tell us) a diſtinct Court, which was held anciently thee 
Times every Year, vis. at Eaſter, Whiuſuntide, and Chriſtmas ; and then the Kino 
was attended by all the Biſhops, great Lords, and other Tenants in Capit, ud 
this was called Curia, or Conſilium Regis; and if any Difference of Right did ark 
between the King and his Tenants, or between Tenant and Tenant, here it wi 
be heard and determined; and many other Things were there acted and done, i 
relation to the Kings Barons, or Tenants i Caprte only. 

But under Favour, this was not the Commune Conſilium totins Regni, or Patt 


ment (as we now call it;) for the King held this Court ex More, or by Cum Ki 
without any particular Summons, as Simon of Durbam, and Florence of Hora, WS ut; 
and divers other Writers of the Lives of our firſt Norman Kings, do ſhew us. bn an. 
when they take notice of the meeting of the Commune Conſilium totius Regn, tit RAS cil 
Expreſſions alter, and then they ſay, that, Rex aſcroit, as it is in Ordericus Vital, © the 
Ex precepto Regis conveneriunt : or as Eadmerus Rex Samctione ſua adunii bei 
And Matt. Weſtm. of latter Times takes notice of this Union, or Meeting of t5 lat 
Curia, or Aftembly of Tenants in Capite, together with the Great Council « A bei 
Parliament, in his Hiſtory of Hen. III. Where relating how the King again cor bn - 
firmed the great Charter in a Parliament, Anno Domini 125 2. being the 27" Oc 
his Reign, he hath theſe Words, In quindena Paſche (adunato magno Puriamm mis 
&c.) So that it ſeems plain to me, that by this uniting of the great or whole wy SW 
ment, muſt be underſtood rhe Con junction of both Councils regerher ; and ee Be wh: 
fore, when this Council of Tenants in Gapite, that thus met ex More took i cho. 
them to aſſeſs Eſcuage, and tranſact other Matters of Conſequence, without * en 
Conſent of the major Part of the Tenants in Capite, who often failed to 1% Kin 
at theſe Courts, or Aſſemblies held ex More, it was then and not betors, © ite, 
preſly provided by this Charter of King John, that Eſcuage ſhould not be Al ſiue 
tor the future, without Summons, or Notice given of it to all the T all 
Capite, who had Right to be there. dom 

M. I ſee you would fain prove that there was a Council or Aſſembly of gi his! 
Lords and Tenants in Capite, diſtindt from the Parliament, and which met 44 . E 
re, and that theſe were the Perſons, who were by this Charter to aſſemble 0! | MO! 
aſſeſſing of Eſcuage ; which is a meer precarious Hy potheſis; nor can you, 10 a | bj 

on: | 


trom whom you borrow this Notion, make it out from any good A . 
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of the Kingdom, pray rea 


Men of the whole King 
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repair to t 
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Dialigue the Seventh. 


and that uſually the 
ae he King's Court at 


have been 


rians, and which you your ſelf alſo alledge. 


Biſhops, great 


Eccleſia Beati Petri in occide 
Epiſcoporum, Abbatum, & 


rons are called the Princi 
King's Baro 
Kingdom. 

the Biſhops, and 


nor precepto Regis convenerunt, nor Rex ſanttione ſua adunavit. , In ſhiort, not to 


multiply Examples, look where you will in Eadmerus, or any other of the an- 
cient Hiſtorians you have cited; and you will ſtill find, that the Perſons who met 
e More, and without any Summons, were the ſame who aſſembled by the King's 
= Summons at other Times, that is, the Principes, and Epiſcopi Regni or Terre, called 
more generally, Primates utriuſque ordinis, or the Barones, or Majores Reg ni, 
= who did at theſe great Feaſts pro more, go to Court, and there hold a ſolemn Ca- 
via, or great Council; and that theſe made up the Unver/ity, or whole Bo- 
ey of the Kingdom; pray ſee what Mar. Paris ſays of ſuch an Aſſembly. In die Fes 55% u. 40. 
Pentecoſtes Dominus Rex Anglorum Londini Feſtum tenens magnum, & ſere niſſi- 
mum, tunc compoſita per Regni Univerſitatem Eleganti Epiſtola, &c. This was about 

the Pope's Exactions, as hath been before delivered: And Hen. III. in his Letter to 

W the Pope, calls the ſame Perſons Mugnates Angliæ, which in his Letter 


ö to the Cardinals about the ſame Matter, he calls Magnates Noſtri, as you may 
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ulual Feaſts, fince it was ſo much for the Conveniency of the Biſhops, great Lords, 
and Tenants i Capite, (who I grant, were then all Members of the Great Coun- 
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| {oe in the former Citations of them. 
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F. But pray give me leave to ask you this Queſtion; Might not our firſt Norman 
Kings often Summon the Common Council of the Kingdom at one of the {aid 


cil) ro meet all the reſt of the Kingdom, or Repreſentatives of the Commons, at 


the ſame Time, though the Writers you have quoted may not mention their 
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being ſummoned at all? And as for the Writs of Summons, thoſe of much 


fatter Parliaments being loſt, how can it be expected we thould now prove their 


being ſummoned ſo many Years before ? 
M. I confeſs it might be ſo, that upon extraordinary Buſineſs, and when the 


W might alſo receive an expreſs Summons at thoſe Times. But then 1 mutt deſire 


you to ſhew me any mention of a Summons to any of theſe Common Councils 
NY 


which when called at other Times, are moſt conſtantly mentioned in this Au- 
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thor. And I defire to know of you, what you will fay to thoſe Words pro ore 
cenbe nit, which is ſpoken of the moſt general Councils, when the Communicy of rhe 


"Kingdom met at the King's Court? You cannot deny, but chat the Tenzars 7 CA. 
pite, were the King's Barones, Mites, Magnates, RC. Upon this we will joyn II. 


ſue; and 1 affirm (without bringing Proots which are infinite in this Cale) that 
all rhe Bilhops, Earls, and Barons of England, did hold their Lands, Earl- 
doms, and Baronies of the Crown, or (which is all one) of the King, as of 

his Perſon, and that was in Cupite. | | 
[ilam the Conqueror, as I ſaid before, divided moſt of the Lands in England 
amonglt his great Followers, to hold of him; he made Earls and Barons, tuch as 
he plealed : They and their Deſcendants held upon rhe ſame Terms wich the firſt 
Grantors, which was, to find ſo many Horſe and Arms, and do ſuch and {ach Ser- 
| VIceS; 


two" already proved, that the Barones Regis & Regni, were the ſame Pet- 
for I have har ufd. Barons or Tenants in Capite of what Quality ſoever, did > 


Chriſtmas, Eaſter, and Whitſunday, doth appear to _ TP 
the Cuſtom of thoſe Times, from the Teſtimonies of our ancient Hiſto- 
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But to prove by Examples out of the Authors you have made uſe of, that the 

Barons, and Tenants in Capite, were then alone the great Council 
1 Erdmerus ſpeaking thus; Celebrarum eft Concilium in Ves Sd. n. 50: 
ntali parte juxta Londinum ſia, Commun Conſenſ: 
Principium 100145 1 . & buic N N why 
„„ Reon; 1trin{aue ordinis. And at this Meeting were preſent, the Prime 
N 10 dom of both Orders: In this Council the Biſhops and B1- 
pal or Chief Men of the Kingdom ; ver, theſe were all the 
ns, they all held of him 7 Capite, as did all the Chief Men of the 
So likewiſe in another Meeting under this King Hen. I. when Arch- 
1 was to give his Anſwer to the King, according to the Advice of 
chiet Men of the Kingdom, the ſime Author tells us of An- 
ſelm, that at Eaſter, ad Curiam venit, Communts Concilli vocent accipit, &c Now 
pray tell me what Common Council this was, of the Biſhops and Chief Men 
of the Kingdom, that Anſelm referred himſelf to? Was it not ex More, by Cu- 
ſtom: You cannot find in Eadmer any Summons to it, neither Rex aſcrvir, 


El . 5 4 


Occaſion was great, and the King defired a greater and fuller Appearance, they 2 A. P. 


E116 


to the great Councils, when met at the uſual Times of the meeting of the Temng 


or Knights Service, but in Iibera Eleemoſina only, or Soccage, as 1 have alta 


Service; muſt certainly conclude, that not above one half of the Lands of tt 
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vices; both Titles and Lands were Forfeitable for Treaſon or Felony to the Ri, 
did Homage for them; and every Biſhop, Earl and Baron of England w ng 
thoſe Circumſtances, and held of the King after this manner, 
Other Lands were given to other Perſons for meaner Services; as to his 17 
wards, Foreſters, Hunt ſmen, Falconers, Cooks, Chamberlains, Goldſmiths B, - 
of Mannors in his own Hands, and many other Officers, which in Doomſtay.h, 
die called, Terre Thanorum Regis, and ſometimes Servientium Regis; fey 
doubt not, Whatever the Notion of Pezyt Sergeanty now is, but that otiging. 
this holding of Lands was the true Tenurez not but preſenting the Lord il 
Bow and Arrow, a pair of Spurs every Year, Cc. might alſo be called Pery: ; 
jeanty, though not ſo properly as the other. f * 
J. Not to multiply Words to no purpoſe, I think your Reply is far from h 
ſatisfactory; for in the firſt place, it is very unreaſonable to demand that we oll 
now ſhew the expreſs Summons to theſe Common Councils which were not hel 
de ore; ſince you know that all ancient Records of that kind are deſtroy'y an} 
loſt; for if we could produce them at this Day, the difference between yg » 
thoſe of your Opinion, would quickly be at an end; as appears by thoſe ger 
Councils, which are faid expreſly, by the Hiſtorians I have cited, to have ber 
{ummoned, and yet no ſuch Writs of Summons are to be found; nor is it ay 
good Argument, that becauſe our ancient Hiſtorians mention no diſtin& Summon; 


in Capite, that therefore there were none ſuch, ſince we find they often pag b 
much more material Matters than this. : „ | 

And though I grant that the Tenants 77 Caprte were then part of the great Con. 
cil of the Barones, Miltes, & Magnates Regnz ; yet does it not follow for all thi 
that none but the King's Barons, and Tenants in Capite, were Members of the 972 
Council of the Kingdom; ſince there might be in thoſe Times other coil. 
derable Freeholders, who (though they held their Lands of the Tenants in C. 
pite, yet) might be there as Knights of Shires, or elſe appear in Perſon at tho 
Aſſemblies as well as the other; and beſides, there were others, who, though they did 
not hold of the King in Capite, but of ſome great Honour or Caſtle, or elſe of ome 
Abbot or Prior; yet were Men of very great Eſtates, and very numerous; all which 
muſt otherwiſe have had their Lands taxd, and Laws made for them, wih 
out the Conſent of themſelves, or any to repreſent them. Nor is your Alle. 
tion at all true, That W:l:am the Conqueror divided moſt of the Lands in Erzlut 
to be held of him in Capite. For beſides thoſe Servants and Officers you laſt me 
tioned, - near Two thirds of the Lands of the Abbies and Priories in Enz/and wet 
not held, as alſo much other Lands in Rent, and other Countries, per Baroniun, 


prov'd ; and conſequently neither they nor their Tenants could, according to yur 
Hypotheſis, have any Repreſentatives in Parliament. 
And farther, you your ſelf grant, that thoſe Lands you mention, which were gien 
out by your Conqueror, to his Woodwards, Foreſters, &c. did not capacitate them 
appear in Parliament, fince their Tenure was only by Petit Serjcanty, and not If 
Knights Service: Nor could they become the King's Tenants in ancient Demelis, 
becauſe ſuch Tenants held wholly by Soccage Tenure; whereas it appears pi 
by Litileton, that Tenants in Petit Serjeanty were ſubject ro Wardſhip, Maag, 
and Relief. So that whoever will but confider, that near half the Lands in ENI 
were held by Biſhops, Abbots, Priors, &c. and of whom not a Third Part held} | 
Knights Service of the Crown; and will then likewiſe conſider what a vaſt nun 
of Tenants thoſe Abbots, Priors, Deans and Chapters (who were not Tenants! 
Cite at all) muſt have had; and who either held Eſtates in Fee, or elſe for Lit 
under them in Soccage, as well as by Knights Service; as alſo all the other fi 
of Tenures I have already mentioned, which either held of the King as of lom: 
Honour or Caſtle, or elſe of other Meſne Lords by other Tenures than Knights 


whole Kingdom was held either immediately of the King, or elſe of other Md 
Lords by that Tenure. So that if all theſe Perſons, which were far the greater Nu 
ber of the Free-holders in Eng/and, ſhould have been thus excluded from hat 
any thing ro do in our great Councils; I doubt not but we ſhould have fowl 


ſufficient Clamour in our Hiſtories againſt fo unjuſt a Conſtitution; and wheat 
| wi 
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Puge 532. 


Inter Commu- Mallid nuper exiſtentium, proviſum eſt ; Quod nos, & ihſi qui ſervitium ab 


nia de Term. 
Sandi. Mich. 
Anno 42. H. 


Lerand. 


ſtro Wall. Anno Regm 41. Vobis mandamus, quod de omnibus feodis Mulnun gue Ir 
Kot. g. de Scur. 7entur de Nobis in Capite, vel de Wardis in manu noſtra exiſtentibus, (c 
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of not only thoſe Knights Fees they held in their Hands, but alſo a]. the 
Subfeudatary Tenants called here Freeholders, who held of them'by Ky; he 
Service, were likewiſe charged for every Knight's Fee fo held, the jk 
Sum of two Marks. Now I think nothing can be more plain from this le 
cord, than that this was a Common Council of the whole Kingdom, and , 
conſiſted of Tenants ix Cypite only; and therefore I deſire you to hey hh 
ſome better Proots than you yer have done, that theſe Tenants in Capite * 
made a diſtinct Council, different from the Common Council of the able 
Kingdom. . 

751 grant this ſeems at firſt ſight to be a good Authority for you bu 
I doubt not for all that, to prove, that it makes wholly againſt you m0 
will, togetber with thoſe other Proofs I ſhall urge, make out this differen 
between the two forts of Councils, I have already aſſerted; and therefore 
muſt tell you, that there is no neceſſity of underſtanding the Words de (y. 
filio illorum (mentioned in this Record) to refer to the Common Coung 
oft the whole Kingdom, it not being here ſaid to be granted per Commy 
Concilium totins Regni; and then there can no more be proved from th; 
Record, than that a Common Council of the Tenants in Capite, took uy 
themſelves an unuſual Power, ue conſuerudine, as the Writ here mentions i 
thoſe Times, to charge not only themſelves, but their Under-Tenants alſo: ly 
that even this was an Encroachment, appears by the Statute, De rallazy ny 
concedendo, made 25th of Edward I. whereby it is exprefly forbid that »y AN 
Talliage or Subſidy ſhould be laid upon the Kingdom ine voluntate & aſe; 
Archiepiſcorum, Epiſcoporum, Comitum, Baronum, Militum, Burgenſium, & in Wi 
hiberorum hominem de Reg no noſiro. Now pray read my Lord Cook's Reaſon in hi 
2d Inſtit. why this Statute was made, The 2d Cauſe (ſays he) was, That th 
* King the Year before, had taken a Talliage of all Cities and Boroughs, wit 
out Aſſent of Parliament, whereupon aroſe a great Murmuring and Diſconten 
among the Commons: For pacitying which Diſcord between the King and 
his Nobles, and for the quieting of the Commons, and for a perpetull an 
conſtant Law for ever after, both in this and other-like Caſes, this 4& was 
made, Cc. being no other (as the ſame Author tells us in the Concluion 
of his Comment on this Statute, ) than a Reſtitution General to the Subj, 
of all their Laws, Liberties, and tree Cuſtoms, as freely and wholly as at ay 
time before, in better and fuller manner than they uſed to have the {ane 
Bur yet, that this was no general Scutage or Tax upon the whole Kingdom, but 
upon the Tenants in Capute, and their Tenants by Knighr's Service alone, 
pears by the Writ ir felt. So that not only all the Perſons I have already met 
tioned, who being Tenants to Monaſteries and Priories, did not hold 
Knight's Service, and all Tenants in Petyt Sergeanty, and all Cities and bit 
roughs, who did not hold z Capite (who it they had not then Repfeſent 
tives in the great Council, were wholly Free from this Tax,) and not on! 
theſe, but all Tenants in Fee Soccage, whether holding of the King, or d 
otter Meſne Lords, were wholly exempt from this Scutage. So that noting 
ſeems plainer to me, than that this Aſſembly that gave the King this Tu 
for themſelves and their Tenants, was a Common Council only of Tenants 1 
Capite, charging themſelves and their Tenants only, and not the whole king BN -/ 
dom; and that done in a Caſe of great neceſſity, /ine conſuerudine : Fot il BM 
had included all the reſt of the Kingdom, there would certainly have been {ont 
mention made, how all the reſt of the Kingdom (which did not hold by Rigs 
Service) ſhould be Taxed. =” 

And that this was a Council conſiſting of the Tenants in Capite only, Mi ? 
pear by a Record of the 42d. of this King; which I pray read. Rex Bar. &. 
Qua per Commune Concilium Comitum, Baronum, & aliorum Magnatum nobiſcum'®# 


YT DAC 


A A&A 


cerunt, ibidem habeamus Scutagium noftrum, viz. De Scuto 40 Sol. pro Exerciui “ 


Feod. illorum qui brevia noſtra habuerunt de Scutag. ſuo habendo) levart fac. Scud 
noſtrum. From which Writ it appears, that this was only a Common Count 5 
Tenants in Capite, who had attended on the King, and done their Service - br 

| f 2 | | 8 


did thus meet, and hold diſtin 
EX 
2 1 1 WS: 5 
Bd 15th of this —_ e e noſtrd de qud eis conſtabat; viz. Epiſcopis, Abbatibus, # 3. N. 3. 
Abri, Prioribus & Prioriſſis, qui de Nobis tenent in Capite, ipfi Nobis liberali- 
er conceſſerunt Auxi ; ard 
07 Frodis, de quot ipſi tenentur nobis reſpondere , quando nobis 
= /:/tare. Where you 
Prioreſſes g 
Were anſwera 


Dialogue the Seventh. 
i Fe-edition z and concern'd none elſe but ſuch Tenants by Knights Service, and 
Wei 4 had fail'd to do their Service; and is ſuch a Tax as is expreſly 


2 g 5 W . 2 os 
#1 _—_ by the laſt Clauſe of King John's Charter, which is before cited; where- 
& | by Scutage is to be aſſeſſed by all the Tenants in Capite. 23 
S And that not only the Spiritual and Temporal Barons, and Tenants in Capite 


& Councils or Aſſemblies for the granting of Scu- 


but alſo that the Spiritual Barons, and other Eccleſiaſtical Tenants in Capite, 
did alſo ſometimes hold ſe 


mow, fro magna 


. 


lium tale; viz. De ſingulis Feodis Militum 1 uorum 40 8. de 

aciunt Servitium 
ſee, not only the Biſhops and Abbots, but the Abbeſſes and 
ranted a Scutage of 40 s. upon every Knight's Fee, for which they 
ble to the King. And tho' I do not Tuppoſe that theſe Women left 


WS :hcir Nunneries, and appear'd in Perſon at ſuch Meetings; yet the N 


well do it by their Oeconomi, or Stewards, as their Lawful Proxies for 
of that Nature. OS: 
1 the Stile 


emblies 


But when a General Tax or Aid was granted by the whole Kingdom, 


of theſe Councils runs much otherwiſe ; as appears by the Cloſe-Roll of the 4th 
of this King, where it is recited in the Record, that Omnes Magnates & Fideles Rot. Clauſ. 4. 
= 1s Regni noſtri, granted de qualibet carucata duos ſolidos. Now it hence ap- # 3. MH. 5. 
pears, that this was a Grant of Caruage ; which not being a Scutage- Service, nor 


yet a Scutage-Tax, was therefore to be granted by the Common Council of the 


| ; whole Kingdom, aſſeſſed not only upon Tenants in Capite, and their Feudatory 
SS Tenants, but upon each Plough-Land of the whole Kingdom, muſt have been 


1 granted ( as I have already proved out of Bradton, ſpeaking of this Caruage) de 


 Con/enſu & communi Conſilio totius Regni ; for otherwiſe theſe Tenants in Capite 


| : could never have charged all the other Lands of Exgland which were not held by Mili- 
= tary Tenure. And to make it yet plainer by other Records, pray ſee another of the 


arate Aſſemblies, appears by the Patent-Roll of the 
n peteremus a Prelatis Anghe quod nobis Auxilium fa- Rot. Pat. 15. 
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f 16th of this King, in theſe Words: Rex Vicecomiti Devon. Salutem. Sciatis quod Rot. Clauſ. 1 6. 
Achiepiſcopi, Epiſcopi, Abbates, Priores, & Clerict terras habentes, que ad Eccle- H. 3. M. 2. 


ae ſuas nom pertinent, Comites, Barones, Milites, Liberi Homines, & Villani de Doo. 
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Regno noſiro, conceſſerunt nobis in auxilium, quadrageſimam partem omnium Mobili- 


um ſuorum. So that it is plain here who made the Commune Concilium Regni, 
and gave this Aid of a 40th Part of their Goods; vis. the Archbiſhops, Biſhops, 
Abbots, Priors, Inferior Landed Clergymen, the Earls, Barons, Knights, Free- 
men, Cc. which was a Subſidy granted upon Goods, or Perſonal Eſtates, and not 
laid upon Land, and could not be granted by the Tenants : Cupite alone. And that it 


may fully expreſs all the Parties to the Grant, the Record tells us, there were alſo 
the Villani, the Inhabitants of the Villages or Borough-Towns. And to let you 
bes that our Ancient Manuſcript Chronicles of this Age give the ſame Senſe to the 
= Expreſſions of this Record, and that in the ſame Terms; pray read this Quotati- 

on, which a Friend of mine took out of an Ancient Manuſcript, called Chronica Sub Effie 


es onftery de Hageny, in the Cottonian Library, as ancient as the Times are we are Veſpaſiani, B. 


| b : | now treating on. The Words are theſe : Anno 17. Henrici Regis Quurti: ( Where 11. fol. 20. 
vote that the Year is miſtaken for the 16th, but the King is the fame ; Henry the 
W Third being often in that Age called the Fourth, in reſpect to King Henry, Son to 


Wy hor makes a plain Diſtinction between the Tenants ; 


| E Henry the Second) Idem Rex accepit ab Archiepiſcop, Epiſcop. Abbatibus, Prio- 


ribus, Clericis terras habentibus, que ad Eccleſ. ſua non pertinent, & ab Comitibus 
Baronibus, Militibus, Liberis Hominibus , & Villanis 1 egno Anzlie, in Auxilium 


quadrageſimam partem omnium Mobilium ſuorum. And to let you ſee that this Au- 


K ' n Capite, and the reſt of the 
ingdom pray obſerve what immediately follows in the ſame place; | ut | (An- 
4% ejus tao tu quo communi Aſſenſu, & voluntate Magnatum ſuorum , quam 
aliorum Laicorum 2071s Reon, guintam decimam Catalorum ſuorum univerſaliter 
ra en, Where note, by accept, is ſtill to be underſtood he received It, after 
the Peoples Grant of it, as before in the Record of the 16th ; and that by Mag- 


natum ſuorum, is meant the Great Lords and Tenants in Capite; and by aliorum 


* Laicorum, ( put here as diſtin& from them) all other Orders or Degrees of Men. 


Tt Nc 
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| Now pray , how could theſe Taxes upon the Goods of the whole Kingdom ha, 


ever been given, but by the General Repreſentatives thereof, (ſince all ch Tale 
be there in Perſon) unleſs you can ſhew me, that Men in thoſe Days ba, 
very Goods and Chatels by Tenure in Capite. | | eld thei 

A. Tthink you and I may ſo far agree, that this Council I inſtanceg ; 
ſifted of Tenants in Cupite only; and likewiſe that they impoſed Scutage S. is 
others than their Tenants by Knight-Service ; yet doth it not therefore 100 2 
that they were not the Common Council of the whole Kingdom, or might 15 5 
Tax ' d all others, tho they were not their immediate Tenants, as well as the 0 
thoſe that were: And therefore I am not convinc'd, but that theſe Perſon: 0 wy 
oned in the Records you have cited, (which you grant conſtituted a Og 
Council of the Kingdom) were no other than the ſame Tenants in Capite 1 
mentioned : For as for the F:dc/es , mentioned in the Record of the Ath of x. 
the Id. I think the Doctor hath very well proved, both in his Anſwer to Ny; ; 
as allo in his Gloſſary, that they were no other than the King's Tenants ix ON 
And for this, pray conſider the Authorities he there gives us. For tho Laer 
E. G. p. 45. with you, that the Word Fideles doth ſometimes ſignify (generally) all thoſe 5 
Hotoman in are under the Power or Subjection of their Prince; yet Hotoman alſo tells y 
verois Feud: That, Fideles interdum ſpecialiter dicuntur iidem qui Vaſſali : Qui Feudo accept 1 
Col. $24. D. Patroni Tide , & Chentela ſunt, viciſſimque ſuam ei certi obſequij nomine fi 
aſtrinxcrunt. And in this Senſe, I ſuppoſe, this Word is to be taken in moſt af 
our Hiſtories and Records. I ſhall therefore give you one, which will Tufficienty == 
. clear the crue Signification nor only of the Word Frdeles, but of Liberi nm WA 
Prince I lie, too. It is in Wilham Malmsoury, in theſe Words: illielmo Filio ſuo, unt WR 
Son to Henry 12. Annorum efjet , omnes Liber! Homines, &c. cujuſcunque Ordinis & Dining; 
the Iſt. f. go, cujuſeunque Domini Fideles, Manibus & Sacramento ſe dedere coalti ſunt Br 
4. NM 3% which you may ſee, that by the Words Liber: Homines & Fideles, are here man 
only the Feudal, or Military Tenants, either of the King, or of any other [i 
Fat. 1 Tobin And to prove it farther by Records, pray fee here thoſe that the Doctor hath gi 

p.. „%. © ven us in the lame place. The firſt is that of the Patent-Rolls of the 15th of 

N.g, King John: Rex Barombus, Militibus, & ommbus Fidelibus totins Anglic, Auen. 

They were to hear what the Biſhop of Wincheſter was to ſay to them abou the 

B. C. 45. Releaſing the Interdict; and that theſe Mites and Fideles were only the 

5 4% b. 7-67, King's Tenants in Capite, is clear from the latter Part of this Record: L 

1 veſirum, ſi fieri poteſt, Literas noſtras ſuper hoc tranſiniſſeinus, ſed Negotiun nt 

jori Feſtinatione, &c, Teſte Meipſo apud Rupel, Cc. 

The King had writ to them all particularly, but that the Bufineſs requirl 

greater Haſte. It ſeems, before the Granting of Magna Charta , this King fer 

ſpecial Summons, and particular Letters to his Barons, and other Tenants 17 U. 

pite, to meet upon any Occaſion. So likewiſe in theſe Writs there mentioned u 

the Tenants in Capite of ſeveral Counties, as they are found in the Cloſe-kdl 

B.G. . 15. there cited: Rex omnibus Commbus, Baronibus, Militibus, & atirs fidelib:s ſu 

5 47. 4 3. de Com. Ebor. Northambr, Cumbr. Cc. Vobis mandamus quod Prompt: ſits, & Pt 

We Te 9,0 rati cum Equis & Armis, c. Theſe were the Feudataries and Tenants in Milt 

tary Service. T. 

But to ſpeak ſomewhat of the Cleric: Terras habentes, Cc. as alfo of en. 

beri Homines & Pillani, mentioned in the Records of 16. Henry III. you e 

E. A. F. 5. 220, OW cited: I. 1 cannot allow your Verſion of thoſe Words Cerici Terra be 

' bentes, que ad Eccliſias ſuas non pertinent, by inferior Landed Clergy-men, fit 

tis more than you can make our; for I take them to be ſich Clerks, 45 l 

Mannors and Military Fees not beloning to their Benefices, and that were held 0 

the King in Capite, the Fee whereof was in the Crown, and not in the Chu 
and therefore did not belong to ir. 

But Mar. Paris, fol. 277, informs us better who they were that gave this 1% 
when he ſpeaks concerning this very Council you mention: Ad -Colloguun 
coram Rege convenerunm Eſiſccpi, & aliarum Eccleſiarum Prelati, cum Proceriu 
Regm, conceſſa eſi Regi quadrageſima pars benorum. 

Now what the Liber: Homes weie in this Record you have cited, we ff 
eaſily gueſs from the other Records J have made viſe cf, in the 16th of Ha 

HI. v2. ſuch of thoſe, Omres aſij qui de Nebis tenent in C ite; which wer 


not Maes in a ſtridt Senſe, as not having feceived the Order of Knighthood, 
| 
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„ VIZ, 21 
ad 7 
_ 7c, 

=_ 7 noſt r0, 


ni Terra babentes, que ad Ecclefias non pertinent, Comites, Barones, Mili 
_—_ ... © Lberi Homines pro ſe & ſuis Villanis nobis conceſſerunt in Auxilium 
BS 77ice/iman partem bonorum. 


out this Senſe of the Words, as _ of on. iran Manning of 

Hani ther Record, dated but Two Years after this of yours, 
_ 1 It "Bow Vic. Cant. Salut. Scias, cum oftavis Sand Hillarn, &c. 
datum noſtrum convenirent apud We ſim. wr ob, e e Epiſcopi, Abbates, 
.Cmites & Barones totius Regni noſtri ut tratatum Haberent nobiſcum de ſla- 
& Regni noſtri, iidem Archiepiſcopi, Epiſcopi, Abbates, Priores & 
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—_ From this Record we may obſerve, I. That the King's Writ was only iſſu- B. 4. J. 
5 ed to the Archbiſhops, Biſhops, Cc. Earls, Barons of the whole Kingdom. Pas. 221- 


! mn 5 Recital of this Tax, the Sheriff is told, firſt, That the Arch- 
bY 7 = Biſhops '& c. and the Clergy which had Land not belonging to their 


g Churches (a certain Sign that they granted by themſelves, and out of nothing 


BW that) and then that the Earls, Barons, Knights and Freemen for them- 
1 3 pe 1 25 Villains granted a Thirtieth Part of their Moveables. ; 

And from this Record it is alſo manifeſt, theſe Liber: Homines had Villa- 
os (if not Bondmen) Villagers or Ruſticks, Colonos, or Husbandmen at leaſt ; 
of whoſe Eſtates by publick Aſſent, and for the publick Benefit, they might 
in part diſpoſe ; which Liber: Hommes, according to the Tenor of all our 
Records and Hiſtories, were Tenants in Capite ; and that the Villani mentioned 


Moveables, did grant by their Lords; that is, their Lords Paramount, that 
were Tenants ½ Capite, did grant for them, tho' they held it not immediately 
ot them, but of other Tenants in Military Service, which immediately held 
of the Tenants 7” Capite who did charge them by publick Taxes, hath been 
bern from divers Records : So that it was frequent in thoſe Times to ſay, 
SS Such, and ſuch, conceſſerunt, granted ſuch a Tax, that is, by thoſe who had 
Power and Authority to do it for them; and without their Conſent too, 


oben thoſe for whom they granted were not capable of being Members of 


Parliament themſelves. I could give you more Examples of the like Nature, 
but 1 will not tire you. 1 

F. I pray, Sir, give me leave to anſwer this long Speech, and to begin with 
WS your Interpretation of this Word Fideles. Firſt then, we are fo far agreed, 
BS that the Word Fideles had two or three different Significations. Firſt, it 
WE liznifed all the Subjects in general; in the next place, all Vaſſals, or Feuda- 
W tory Tenants whatever, whether of the King, or any other Lord, as appears 
by the Paſſage you have cited out of William of Malmsbury, as alſo divers 
ancient Charters, particularly thoſe of King Wilham I. and Maud the Empreſs, 
and King Stephen, which are divers of them directed, Fidelibus ſuis, Francis 
= Anz/:s, which cannot mean Tenants in Capite, ſince the Doctor and your 
ſelf will ſcarce allow any Exgliſhmen to have then held Lands in Capite of the 
Crown. Laſtiy I grant this Word Fide/es may ſometimes ſignify the Tenants 
_ / ce of the King; all which being ſo, I think you cannot deny, that it 


ss not the bare Word, but the Senſe it bears in the Place where it is uſed, 


chat mult direct us to its true Signification; and that the Edeles there menti- 
_ i to have granted Caruage in the 4th of Hen. III. could not be the King's 
= 1 cnants 2 Copite only, 1 have given you a ſufficient Reaſon which you do 
think fit to anſwer, v2. That Caruage was a general Tax impoſed upon 
BS | the Lands of the Kingdom, as well what was held by Knight's Service, 
hat was not; and how your Tenants in Capite could Tax thoſe Lands 
= it were never held by Knight's Service, I defire you would reſolve me. 
And therefore by the Fideles here mentioned in this and many other Records, 
ae not to be underſtood the Tenants in Capite only, but all other Subjects 
ho owed Fealty ; who, though they could not all appear in Perſon in our 
rat Councils or Parliaments, yet were there by their Repreſentatives the 
E 1 Lords of Mannors, or elſe by the Knights, Citizens and 
= Burgclics. 
Bur 1 muſt now make ſome Remarks upon your Interpretation of the Writs 
the 16th and 21 of Hen. III. wherein you have certainly very much 
mitaken the Senſe of all the main Words. For in the firſt Place, as for the 
4 | | T £2 Cleric 7 


. in the other Record of 16 Her. III. to have given a Fortieth Part of their 


once mentioned in theſe Writs, neither can be comprehended under theſe / 


ſuis Villanis, if the Liberi Homines there mentioned, had not repreſented thn 
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Clerici terras habentes non ad Ecclefias pertinentes, which you interpret 
have been Clerks having Mannors and Military Fees not belonging to their Be I 
fices, but held of the King in Capite, ſeems to be altogether forced, Por ut 
ever heard (of Clerks (that is, inferior Clergymen) Parſons, or Vicht; of 
Churches, who held Benefices of the King in Capite, and not in Franc Almoigne 
Or if they had any ſuch, that therefore thoſe Lands fo held ſhould be ol. 
led Lands not belonging to their Churches ; for at this Rate the Lang; of 
Biſhops, all Abbots, Priors, &c. which held of the King in (apite, would be 
been in your Senſe, Lands not belonging to the Church; but who but 4 
and your Doctor ever gave ſuch an unreaſonable Comment on thoſe Words? * 
Nor will that Paſſage you cite out of Mat. Paris, at all favour your Inter 
retation ; for either theſe Biſhops and Prelates there mentioned, paye ti 
Fertieth Part of their Moveables in Parliament, with the reſt of the King, 
or elſe as Clergymen in Convocation : If the former, then theſe Cleric; coal 
have no Votes there in Perſon ; for I believe ir would puzzle you to prop 
that at this Time any Eccleſiaſtical Perſon, below the Degree of an Abbot g 
Prior, had any Place in Parliament, by reaſon of his Tenure by Knights &. 
vice in Capite, for thoſe Lands he held in Right of his Church; but if u 
have this Tax to be granted by the whole Clergy in Convocation, then ſuch (aB 
as you mention could not be there in Perſon : Firſt, becauſe they are fiid þ 
be ſuch as had Lands, qua ad Ecclefias ſuas non pertinent, and ſo yp 
not have any Place there as Clergymen ; nor could they be included yy 
the Prælati, ſince that Word takes in none beneath the Degree of a Dean, ty 
therefore if theſe Clerks gave any Thing in Parliament, they muſt do j 
their lawful Repreſentatives in Convocation, the Clerks of the Lower Holt 
then called Procuratores Ceri: So that take it which way you will, th 
Clerks could not be preſent themſelves at theſe Parliaments, when thoſe Ty 
of the zoth and goth Part of their Moveables were given to the King; u 
therefore either as Laymen or Clergymen, muſt be Taxed by their Rp 
ſentatives : But indeed the Words Proceres Regni, which immediately qm 
after Epiſcop: & Prelati in Matt. Paris, ſufficiently ſhews this Grant waz me 
in Parliament. That the Word Proceres often includes, not only the Kiiphs 
of Shires, but Citizens and Burgeſſes too, I have already proved, wha 
ſpoke of the various Significations of that Word. Nor is your Interprett 
on of Liber: Homines, for Tenants in Capite, who Taxed their V:/lam, any din 
than a meer wreſting of theſe Words; for if they were only thoſe who 2: 
for themſelves and their Villains, whom you ſuppoſe were either their Boi IM 
men, or elſe their Ruſticks or Husbandmen , it is abſolutely contrary- both v 
Law and Reaſon ; for who ever heard that Villains or Bondmen, who ha n 
Property either in Lands or Goods, ever paid Taxes ? And if you ſupm: 
that theſe Villani were only the Ruſtick Tenants in Soccage by Villain Service d 
the Tenants in Capite, then it is plain that all the Military or Fenda 
Tenants of the Tenants in Capite, and all Tenants in Free Soccage by cettil 
Rent, were exempt from both theſe Taxes, fince they are not ſo much 3 


r en TT—_ 


lam, as your felt muſt acknowledge: For if theſe Villani were meer Rultids 
pray tell me what Reaſon there was to put them Cheek by Jole with tie 

ords, as they are in the Record of the 16th of Hen. III. as if they had gi 
by themſelves, as well as the reſt of the Freemen of the Kingdom? Or wit 
Reaſon is there why the Lords (as the Words are in your Record) gave n 


Which could never have been faid with any Senſe, had they been only ſo mf 
Maſters over their Villains: Whereas it here appears, every one of thele 05 
ders or Degrees of Men here mentioned, had an equal independent To- 
to give for themſelves, and not one for another. Or elſe this Word mij 

meant in a larger Senſe, as in the Record of the 16th of Hen. III. my 
they are put in the Nominative Caſe (as equal to the reſt of the Ordes' 
Men there recited) and ſo could not be Husbandmen, or meer Villagers, l 
the Inhabitants of Cities and Boroughs. And which Senſe Sir Henry Spelman all 
in his Gloſſary; Villanus eft qui in Villa habitat, ut Urbanus ab Urbe, c. Villas 
tem propria notat Viculum Ruſticanum, ſed ex more Gallici idiomatis null, 
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| „ie Vhpida, & ad ipſas Urbes ; but take it in what Senſe you pleaſe, it is 
K | ad infenis fe never — mean meer Villagers; nor could all your Liber: 
FE | — s be only Tenants in Capite; for then the Record would have con- 
dluded thus, & Liberi Homines, qui de nobis tenent in Capite, as it is in the 
& | Records you have cited of the 10th of Her. III. to the Sheriff of Suſſex, and 
may be found in many other Records, which reſpe& only Tenants in Capite. 
And for further Proof of this Senſe of the Word Villanus, we need go no 
= cher than theſe very Records themſelyes, of the 16th and 21ſt of Hen. III. 
= which you and I have now made uſe of ; in both wnich Writs there are Cer- 
ain Perſons appointed to aſſeſs and collect the Aids in every County, and who, 
5 by virtue of theſe Writs, did cauſe to be elected Four of the beſt and moſt 
Ss [fol Men, de ſingulis Villis of each Hundred in the Counties there menti- 
coned; and then the Villani will ſignify in theſe Writs, not Villains or meer 
Ruſticks who were not then reckoned inter Legales bomines. And though tis 
WS true you have brought ſome Prelidents to prove, that the Tenants in Capite 
gave Taxes for their feudatory Tenants z yer that was only where the Tax 
Vas raiſed upon Knight's Fees alone, and not upon all the Lands of the 
kingdom in general, much leſs upon Goods and Chattels. So that either the 
=] ;b-r; Homines mentioned in theſe Records, muſt mean all the Freemen of 
gland, who by their Repreſentatives gave theſe Taxes of a 4oth or 3oth 
part for themſelves, and all ſuch of their Tenants, who held Eſtates of Copy- 
= 01d Leaſes, for Years, or at Will, or had Eſtates in Stock, Money, or other 


opon moveable Goods of the whole Kingdom. 

I have but one thing more to remark upon your Obſervations of this Writ, 
which is, that whereas you take notice that the King's Summons was di- 
7 ct:d to none of the Laity, but the Earls and Barons of the Kingdom; and 
it b, I defire you to prove to me, that your leſs Tenants in Capite were at all 
preſent at thoſe Parliaments; for you have already granted that they were no 
barons, and conſequently could not be included under that Title; ſo that if 


ere not only Tenants in Capize, but their Under-Tenants alſo by Military 
ervice; (as the Doctor himſelf grants in his Anſwer to Argumentum Anti nos. 
Vannicum, ) P. 25. ds allo in his Gloſſary, p. 51. then it will follow by his 
Wown Conceſſion, that others beſides Tenants in Capite were under the Title 
of Liber: Homines were Parties to the granting this Tax in Parliament; 
Wwhich is that 1 contend for. So that unleſs you can prove that your 
BS cr; Hommes were all Tenants in Capite, you will never makeout that 
one but they had a Right under that Title to appear at our great Councils 
or Parliaments ; and to grant Aids, and joyn in the making of Laws for them- 
eelves, and the reſt of the Nation, before the Times you allow. To conclude, 
WEunlcſs you can alſo prove that there was a Tenure in Caßite of 
Goods and Chattels, as well as of Lands, it will appear by theſe Aids granted 
In Parliament of Perſonal Eſtates, that all Freemen or Freeholders were alike 
ree, and conſequently had the fame Right to appear in Parliament, either 
y themſelves, or their Repreſentatives. | 
. But pray make out if you can, by ſome more evident Proofs, that any 
ber belides Tenants ½ Capite, were admitted into our great Councils; and 
bat theſe Liber; Homines were not Tenants in Cupite. 

FI think 1 need go no further than the firſt Words of the Agreement be- 
"cn King 707 and the Barons, which is ſtill extant on the Cloſe Rolls of the 
ch of this King, (. 2. dorſo,) beginning thus, Hec eft conventio inter Domi- 
% Jobannem Regem Anghe ex und parte, & Robertum Filii Watteri, Ma- 
w/c! exercitus Dei, & Janctæ Eccleſie Angliæ, & Rich, Comitem de Clare, &c. 
nd here follow the Names of divers of the reſt of the Earls and Barons, eg 
is Comes & Barones, & Liberos Homines totins Anzlie ; ſo that it is clear 
his Charter was granted in a great Council of the whole Nation, in which 
ere aſſembled, not only the Biſhops, Earls and Barons, with all your leſs 
1 Tenants in Capite, but alſo all the Clergy, as well the Inferior as Superior, and 
7 all the Freemen or confiderable Freeholders of the whole Kingdom by whatſo- 
euer Tenure; or, as Mr. Sellen words it in his Titles of Honour, F.. 586, 587. 
eins made by the King and his Barons, and all the Freemen of the King- 
Jt dom ; 
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= Chattels; for otherwiſe the Taxes could never have been general, nor charged 


4 1 theſe Liber: Hommes who granted this Tax for themſelves and their Tenants, 
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dom; which Aſſembly Marr. Paris expreſſes more ſuccinctly by theſe yy, 
tota Nobilitas Anglie in unum collecta, quaſi. ſub numero non cadebat , ya 
nothing can be plainer, than that many other, beſides your Tenants in Cie Ky 
peared at this great Council, „ * 1 hs 
M. In the firſt Place, before I anſwer the main of your Argument. 
me leave to tell you, That I cannot allow this Aſſembly at Running Mead to - 
been truly a Great Council of the Nation, but rather a Rebellious Amme 
Rout met together without the King's Writs of Summons, and indeed, heike 
he would or not; and I ſuppoſe you will not aſſert that any Repreſentative, 1 
Votes therein; nor can you ſhew me that any Knights, Citizens, or Bureel! 
9 were ſummoned to it. 3 5 
1: F. I grant indeed that that Aſſembly was not properly a Parliament,! men 
1408 ſuch as we have at this Day, as not being called by the King's Writs. * 
ſince almoſt all the Biſhops, Earls, Barons, Tenants ½ Caprte, and all the ta 
of the Kingdom were then in Arms; it may very well be reckon'd a Comma 
gh Council or Solemn Convention of all the Freemen of the whole Nation Un 
1% that after the moſt ancient Manner; ſince all, or the greateſt part of the Free. 
1 | holders of the Kingdom were there preſent in Parliament. And that this Can. 
cil is look'd upon as a Parliament in the Eye of the Law, appears by 3 Wii 
to the Sheriff of Northamptonſhire, which is found in the Cloſe Rolls in the 280 
1 Cl. 28.7. z. of Henry III. to this Effect, That he ſhowld not permit any one in his Bil 
6 M. 12. dſo. wick to uſe any Liberties belonging to the Crown, unleſs they had forneh 
been uſed, ad Tempus Parliamenti de Rune Mead; quod fuit inter Dominy 
Johannem Regem Patrem noſtrum, & Barones ſuos Angliz. 
MM. I ſee that you are forced to confeſs, that this Aſſembly was no Pj. 
1 ment in the Senſe we now take that Word, nor indeed could be any mg: 
15 than a Rebellious Rout there met, whether the King would or no: And ther 
15 | fore the Word Parliament is not to be underſtood in this Record in the Saf 
1 B. 4. I. 5. 7x, We now take it, ſince that Word came not in Uſe here (inſtead of Ayn 
b 1 85 Concilium, & Commune Concilium & (olloquium, a Conference) until ahour the 
Middle of Henry IIld's Reign; and doth no more point out the Conltinent 
| Members of it, than that Word did at that Time. And ſo the meaning of the 
| Word Parhamentum is to be taken in this Record. „ 
1 FP. I think have a very good Reaſon, notwithſtanding what you have wy 
| ſaid, to affirm, That this was a great Council of Parliament according to th 
1 Mode of thoſe Times: And tho' I grant it was not called by the Kings Mit 
ö ſince it is certain he avoided calling any, becauſe he utterly refuſed to gin 
5 this Charter at all; yet that is not material; ſince they being a general nl 
Ws. | full Aſſembly, or Convention of all the Eſtates of the whole Nation, hut : 
WW . Juſt Right to meet, and vindicate their Liberties then outragiouſly oppreſt, al 
BP trodden under Foot by the King. And the King himſelf owned them &. 
8 lawful Aſſembly, by ſending to them, and appointing them to meet in kur 
. Vid. Matt. Pa- Mead, between Staines and Windſor, on the 15** of Fune, which our Hiſtorim 
oy ris. tell us they joy fully obeyed; ſo that he himſelf admitted them to he a L 
| Aſſembly of Eſtates, and conſequently for his Parliament, as appears by tte 
Agreement now Cited. l 
5. . G. 155 II. I ſhall not much trouble my ſelf, whether this was properly the gi 
Council or not. But however, I cannot ſee how Mr. Selden could make dll, 
that this Charter was made by, or to all the Freemen of England: for it ki 
to me that there was not the leaſt ground for it. For if under the Wo 
Liber: Homines, all the Freemen, or Free-Tenants of what Condition {oeith 
were comprehended ; yet here is nothing in this Record that any way pw 
that they had any Hand in making this Charter; but the true Liber: Hom 
here were only thoſe whom the King calls Liber: Homines Noſtri in his Chat 
and immediately grants them ſeveral Relaxations of their rigid Feudal Ten: 
by which tis apparent, theſe Liber; Hommes, were the Tenants in Capite, and fl 
neither was the Charter made by them, as is before intimated ; Tho I ci. 
feſs theſe were the Freemen which made ſuch a Cry for their Liberties (M0 | 
which were but an Abatement of the Rigor, and a Relaxation of the Feud 
Tenures, as appears by the Charter it ſelf) the reſt were only Followers, ® 
helped to augment the Noiſe ; they were no Law-makers as you imagine; 1 
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Dialogue the Seventh. 


FO obable, that thoſe Men that had the Force of the Nation in their 
4 2 ; ul permit Men of ſo ſmall Reputation to ſhare with them in Laws- 
making. Thoſe that had the Power of this and other Nations de Faclo, always 
did give Laws and Tax the People, 3 


9 oſing this, (as I have already proved it,) to be a Lawful Common 
1 ME 9 1 of the whole Kingdom, I think I may ſtill affirm that this 
Charter was made, not only by the King, but by the Biſhops, Earls, Barons, and 
all the Freemen of the Kingdom, who certainly gave their Aſſent to it, by draw- 
ins it up into Form, and by accepting it from the King when paſs d under his 
Seal. as truly as the Magna Charta's of King Henry III. and Edo. I. are called 
LY Statutes, for the ſame Reaſon as I have already proved to you; or as much as the 


other Form. ; f = : gy | ; 
= Nor were the Liberi Homies totius Regni, to whom King Fobn granted this 
WE Charter, no other than the Tenants in Capite, as you ſuppoſe, lince in the Time 
of Henry II. this King's Father, the Word Liber Homo was taken in a much 
larger Senſe, as appears by the Aſſize of Arms ordained by this King (as it 
s recited in Hovenden's Hiſtory) where after it is appointed, what Corſelets, 
leeimets, and other Arms every Tenant in Capite ſhould find, it immedi- 
Wy follows thus: Qicunquè liber Laicus babuerit in Catallo vel in redditu ad 

7 1/entiom 16 Marcarum habeat Loricam, & Caſhdem, & eum, & Lanceam : 
2 1cngue Liber Laicus babuerit in Catallo ad Valentiam 10 Marcarum habeat 
ibergellum, & Capelet Ferri, & Lanceam : Et omnes Burgenſes, & tota Com- 
WW: liberorum bominum habeant Wambais; & Capelet jerri & :Lanceam-: 


to the Value of 16 Marks, was to find as much Arms for the Defence of the King- 
om, as he that poſſeſſed a whole Knight's Fee; and the meaneſt Townſman, 


N 
TY, 2 dy; 
8 

2 oo" 


nia Liberorum hominum) were to find a Caplet or Head-piece of Iron, be- 


Js other Weapons. And the 2d Article of King John's Charter ſays ex- 
rely, Cnceſſimus etiam & omnibus Liberis Hominibus Noſtris Regni Anghe, 
7 Nobis & Heredibus Noſtris in perperuum omnes Liberates ſubſcriptas, haben- 
+ & renendas ers, © beredibus ſuis de Nobis & Heredibus Noftris : Which the 
occor himſelf renders thus: We have alſo granted 7o a/, our Freemen of the 
Vi dom of England, Cc. And ſure then this Charter could not be made to none 
ut Tenants zu Capite, unleſs you will ſuppoſe that none but they were Freemen, 
Ind all the reſt Slaves. 5 ties 

Nor was this Charter only made to relax. the Severity of the Feudal Te- 
Wures, as you ſuppoſe; ſince there are divers other Clauſes in it which con- 
Fern all the reſt of the Freemen, and Freeholders in Eng/and, as well as 


* 


* 


i Whey. For beſides the Firſt and Second Chapters of this Charter, which grants 


Ind confirms to the Church of Eng/and, and to all the Freemen of the Na. 
ion, their Rights and Liberties; if you pleaſe better to conſider it, you 
ill find that there are everal other Chapters in this Charter, by which all 
cher Freemen, as well as the Tenants in Capite, have an Intereſt in the Liber— 
cs there granted, as you may ſee by the 10, II, 12, 12, 15, $6; 22, 32: 24 
aud above 30 other Chapters or Clauſes therein expreſs'd, which are granted 
e > Tenants ½ Capite alone; but either to Eccleſiaſticks, or other Lay Free: 
een of the whole Kingdom. But to prove this a little further, I ſhall give 
Ja but one or two Inſtances out of this Magna Charta; and that too in the 
aas own Tranſlation: Ar7icle 48. No Freeman ſhall be taken, or impriſoned, 
d diſſeiſed of his Free Tenement, or Liberties, or Free Cuſtoms, or Out- 
WE vcd, or Baniſhed, or any ways Deſtroy'd, nor will we pals upon him, or 
g commit him to Priſon, unleſs by th 1 Ji 3 — ö 

33 ion, y the Legal Judgment of his Peers, or by the 
- 8 the Land (7. e. by Legal Proceſs.) The other is the 4976 Article of 
es barter, That we will not fell to any Man, we will not deny any Man, 
= delay Right or Juſtice No judge your ſelf, whether theſe two Articles 
ee made to the Tenants 1 Capite alone, or to all Freemen of the whole 
S ingdom. | : 

g ! hence it alſo plainly appears, that the ſame Body of Freemen to whom 
1 -MArter was made, were likewiſe preſent, and gave their Aſlents to the 
75 making 


Petition of Right granted by King Charles I. was a Statute, tho paſt under no 


pere you may obſerve, that every Freeman who was worth in Rent or Goods. 


Wand the whole Commonalty of Freemen (for {6 I tranſlate the Words, Com- 
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B. A. I. 
Page 167. 


B. A. P. 
Fag. 170. 


of thoſe Abbots and Priors, who (as I have already mentioned) did not h 


already given: And tho' I grant that theſe Charters were made to, and in te 


the Preface to it. But pray anſwer me a few plain Queſtions, concerning King 


and AQts of Parliament. But to anſwer your Queſtion ; I ſuppoſe that the A 


BiBliotHtca PoLtTICA 
making of it : Not were Vavaſors, or Feudatory Tenants of the Biſho' n 
Os Tanks and other Tenants in Capite, Perſons ſo inconfiderable as 2X "ding 
make them, that they only ſhould come hither but as Followers, to ay 0 
the Noiſe ; fince I have already proved from Bracton, that there were diy * 


them Men of great Eſtates and Power in their Countries; beſides the Neun 


in Capite of the King at all, and yet made a great Part of the Kingdom * 
fides Tenants in Petyt Serjeanty, and thoſe that held of great Honours, or M; 
nors, who could never be repreſented by the Tenants in Capite at all. 4 10 
therefore I muſt ( notwithſtanding what you affirm to the contrary ) look u 
all theſe Perſons for as good Law. makers, as the greateſt Lords or Tenants in (, 
pite of them all; fince the main Force of the Nation did not lye in them, bit 1 
their Feudatory Tenants, who would never have followed their Lords in th 
Aſſembly, if they had not look d upon themſelves as having as good an Int 
in the Rights and Liberties they demanded, (as appears by the like Saldo cf f 
their Liberties) as their Lords themſelves ; and alſo as good a Right 2; the 
in giving their Aſſent to them, when they were to be paſs d into a Law, ; te 
were by this Charter; fince theſe Feudatory Tenants were not at all obligg jj | 
their Tenure to obey their Lords Summons at any other Warlike Expeditions yy Ml 
where the King, or his Lieutenants, went out in Perſon. 5 | 

M. 1 am very well fatisfied that this could be no Parliament, for the Reh 


Preſence of the greateſt Part of the Clergy , Earls, Barons, and Freemen of th. 
Kingdom; yet this proves not that they had any Vote, or Suffrage, in making o 
them; nor indeed could they; for the Great Charters were only the Petitions q 
the People, drawn into the Form of a Charter, and paſſed under the Kin; 
Seal, as his mere voluntary Free Grants and Conceſſions, without any Vote g 
Authority from the People. And therefore the Great Charters of Henry Ill x. 
cites them to have been made of his mere Grace and Free Vill; as it i; in 


Fobn's Charter ; which if you can reſolve, I may be inclined to beliere ther 
might be ſome other Great Council, beſides that of Tenants 1 Capite. The fil 
is, If this Common Council of Tenants in Capite, were for Aſſeſſing of Aids af 
Eſcuage only, (as you ſuppoſe it is provided by the laſt Clauſe of this Cha) 
why was the Cauſe of the Meeting to be declared in every Writ of Summons, v 
the Great Barons, and Tenants in Cap:te © If they were only ſummoned about ik 
and Eſcuage, or other ordinary Buſineſs of Courſe ; ſure then rhe Cauſe of wn 
mons need not to have been declared as it is here provided; in omnibus Lim 
Submonitionis, cauſam Submonitionis illius exponemus. 0 

E I will give you an Anſwer to this Queſtion immediately; but before I 
it, let me tell you that you are much miſtaken, in ſaying, that the Great Clu 
ters ( becauſe they were the King's Free Conceſſions) were therefore paſſed nit 
out any Votes, Suffrages, or Authority of the People of Eng/and ; fince | nt 
already proved, in our Diſcourſe concerning the Legiſſative Power, that the Mit 
ter of thoſe Charters was no more than an Affirmative of the Common la of b | 
England, long before your Conqueſt ; and that the Peoples Conſent ad Sf 
frage was ſufficiently given, in their drawing them up, and offering them t0 e 
King to be ſealed, and accepting them from him when he had done it: M6 
therefore the Great Charters are always called Statutes, in our Ancient Reconls 


beſides the ordinary Buſineſs of their Aſſeſſing Eſcuage, had often other Affi d 
Moment to be tranſacted with, and communicated to his Biſhops, Great Lon 
and Tenants iz Capite, in which the reſt of the Kingdom were not at all ci 
cernd ; ſuch as giving the King their Advice, as a Great Council, concerning d 
vers weighty Affairs, (as in the Buſineſs of Sicily, mentioned in the firſt ett 
I have cited) as alſo about undertaking Foreign Wars againſt France, Kali, 
Wales, &c. in which they were bound to follow, and aſſiſt him, together it 
their Under - Tenants, according to their reſpective Tenures; and therefore it fs 
but Keaſon that they ſhould have timely Notice, that they might give tht! ly 
vice in it; as alſo that they might either come, or ſtay away, according 0” 


Greatneſs or Urgency of the Occafion ; and might alſo give their Vader Ter 
| 1 


Dialogue the Seventh. 

Not provide themſelves with Horſes and Arms, and all Things neceſſary, in 
” rn Mould be agreed on: Which, I think, are ſufficient Reaſons for thus 
WF cxpreſſing the Cauſes of their Meeting in the Writs of Summons. 
Il. Admit this were ſo, (which I ſhall yet take further Time to confidet of) 
pray tell me, in the next place, if all your Inferior Barons, Vavaſors, or Lords 
of Manors, Cc. ſuppoſing them either to have appeared in Perfon, or elſe as cho- 
(ben for Knights of Shires, who were the Members of the Great Council of rhe 
 N:tion; I pray tell me, why there ſhould not have been the fame Care taken, 
tat they might be alſo ſummoned as well as the Tenants i Capite © Certainly 
WS they came not to them by Inſtin& ; nor is it ſcarce probable that they would 
WW [cave their Country-Buſineſs, to travel from one remote Part of England to ano- 
ter, to theſe Great Councils, ( which ſeldom continued above three or four Days) 

if they had not had a Right fo to do. ; 

F [ ſhall anſwer you in few Words; becauſe it was not at all neceſſary to ex- 
preſs that Clauſe you mention for them all; fince ir was ſufficient therein to fol- 
bo the old Courſe of Summoning the Common Council of the Kingdom; for 
= doing which, it had always been the Cuſtom to give ſufficient Notice by Writs 
of Summons of their Meetings: Whereas in this Council of Tenants in Capite, 
ice there was by this Charter ſome Alteration in the Manner of their Summoning, 
= ſo there was alſo for expreſſing the Cauſe of their Meeting: For whereas before 
chat (as the Doctor himſelf allows) all the Leſſer Tenants in Capite had particu- 
lar Letters, or Writs of Summons, expreſſing the Cauſe of their Meeting; they 
= were for the future to be ſummoned by General Writs directed to the Sheriffs; 
and therefore it was but Reaſon, that there ſhould be a particular Clauſe reſerved 
bor their General Summoning, which there was no need of in thoſe Writs that 
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WE weic iſſued for the Summoning the reſt of the People, or Commons, to the 


_ Great Council, or Parliament; as T doubt not but it would appear, in caſe we 
bad thoſe Writs to produce: In which likewiſe there was anciently often ex- 
press d the particular Cauſe of their Meeting; as there was, for inſtance, in 
choſe famous Writs to the Lords and Commons of the 49th of Henry III. which 
the Dr. hath given us in his Anſwer to Mr. P. 

M. But J have ſtill a greater Objection behind than either of the former. You 
cannot deny, but that by the firſt Clauſe of King John's Charter, (which I have 
made uſe of) all Aids, and Eſcuages, were to be impoſed by the Common Coun- 
cil of the Kingdom: And Littleton himſelf tells us, in the Second Book of his 
Tenures, That Eſcuage is always to be aſſeſſed by Parliament, upon thoſe that failed 
70 do their Services, after the Expedition was ended. 

= Now if this had not been a Right Inherent to the Great, or Common Council 
of the Kingdom, bur that the Tenants in Capite alone aſſeſſed it in King Fobn's 
Time; how came they to loſe that Privilege, and the Great Council of the King- 
Bi on ( = + 4 ap to get it, it the former had not been the Only Great Coun- 
cil at the firſt? | 


e 137. 


F. I hope to give you as ſatisfactory an Anſiver to this, as I have to the reſt 


of your Demands. This Alteration might have fallen out two ways; either ac- 
cording to Cambden's old Manuſcript Author, cited in his Introduction to his 
07:2 ; the Sum of which is, That when King Henry III. after his great Wars 
with $7. Montford, and the Barons, had ruined many of them ; he, out of fo 
eee a Multitude, (which was before ſedirious and turbulent) called the beſt and 
cibiefeſt of them only by Writ to Parliament; who, after that Time. became Ba- 
bons by Writ, and not by Tenure, as they were before. And as for the Leſſer 
Cort of them, called Barones Minores, they might be wholly reſolv'd into the 
Body of the Commons, or ordinary Sort of Freeholders : And the King being 
4 fearful of any farther Increaſe of Power in theſe Barons and Tenants in Capute 
mit no more defire their Company at the uſual Feaſts of the Year, whither be- 
We {ore they uſed to come ex more ; and ſo their Power fell of courſe to the Council 
or Parliament, of which before they only made a Part. 3 a 
2 elſe it might happen from the Negligence of the Tenants in Capite them- 
oi ho Browing weary of their Attendance, might neglect to come to thoſe 
— Councils held of courſe, becauſe of the great Trouble and Charge of 
5 2 2 and the King being as willing to diſpenſe with their Preſence, 
us Court was loft by Non. uſage; as ſo the Judicial Part of it remained in 
u the 
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pray give me leave to ask you this one Queftion? If this Charter of Ki 


tute-Books, was properly the Charter of Edward I. or perhaps, rather his E. 


For we find not the Great Charter, either of that or King John's, in any 0 
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the Houſe of Peers, and that of aſſeſſing Eſcuage, and adviſing and giving Ai 
in matters of War, fell wholly to the Great Council of the Kingdom; of ahi, 
theſe Tenants in Capite, by their being capable of being Elected Knights of Shit. 
ſoon became the Principal Members. 8 0 

But that I may have my turn to ask Queſtions ; Pray tell me, if your Com 
mon Council of Tenants in Capite, were the ſole Council of the Kin dom, or Par 
liament as it is now called, why are there no other Rights or Privileges 1 
ſerved to this Council, but this of aſſeſſing Eſcuage? Were not the Power, of 
granting other Taxes (which could not be included under the Word Eſcuxe © | 
and alſo of giving their Aſſent to Laws, things of as great (nay greater) monyy A 
than this of aſſeſſing Eſcuage? 1 . | 

M. 1 ſhall give you as fhort and fatisfaftory an Anſwer as I can to you 
Queries. There was no need of inſerting any Clauſe to this Charter, of reſo. 
ving or conferring any Power to this Common Council of granting Taxes, 2 
giving their Aſſent to Laws, becauſe they were things which at that Time 
had no reaſon to complain of; fince we do not read that King John (as Arhin, 
as he was) ever took upon him to make any new Laws without their Cor: WA 
and beſides, it was implicitly reſerved to them by the laſt Clauſe of this Chu 3 
viz. Saving to the Archbiſhops, Biſhops, &c. Earls, Barons, Knights, and alla 
&c. the Liberties and Free Cuſtoms which they had before. So that there wy y 
need of any other Clauſe than this, becauſe it had been not only the Cuſt 
but the Law of the Kingdom, for the King to lay Taxes and aſſeſs Eſcuage yy 
the Nation, without the Conſent or Affiſtance of this great Council; which 
now ſo great a Grievance, that they would not be contented, until the Nm 
this Charter had renounced it. = 

F. I ſhall not now trouble my ſelf or you, to confute this miltake of ya 
That the Kings of England could legally raiſe Taxes upon all their Subjed; 
without Conſent of their great Council, or that they ever exerciſed ſuch aPt. 
rogative, unleſs it were in the violent Reigns of the Two Williams; and then 
if it was ever done, it was only upon their Eng/ſh, and not their nur 
Subjects; the latter being exempt from it by the very Magna Charta af Lig 
IWi/ham I. by your own Confeſſion. Nor would they, I believe, have bom i at 
his Hands; but I ſhall ſpeak more particularly of this another Time, Ol 


John had been intended as a conſtant ſtanding Rule or Form, not only for thi, 
bur all ſucceeding Common Councils or Parliaments ; what could be the rem 
that this Clauſe you ſo much inſiſt upon, of Summoning, all Biſhops, Abbos 
Earls, Barons, and all the reſt of the Tenants in Capire, ſhould be omitted i 
the great Charter of Henry III. granted in the 2d Year of his Reign; and tit 
Three Years after the 17h of King John (when theſe Charters were firſt grants) 
as alſo when it was again confirmed in the 9th of Henry III.? For can am dt 
of Senſe imagine that ſo material a Clauſe as this, and ſo expreſs for the Right 
and Privileges of the whole Body of Tenants in Capite, as the ſole Repreler 
tatives of the whole Nation, could have been omitted, had they alone in thok 
Times conſtituted the Common Great Council of the whole Kingdom How 
then comes it to paſs, that in all the Records of Henry IIId's Reign, wen 
this Charter is mentioned, it is always recited Magna Charta Noftra, u Ms | 
own Charter, without taking notice of his Father's? I ſhould be gad 1 
receive a ſatisfactory Anſwer to this Queſtion from your ſelf or any otheti 
telligent Perſon. | 
M. J hope I may give you a fatisfaQtory Anſwer to this Scruple, which! 
think may be thus ſatisfied. I conceive that the firſt Great Charter we hat, 
which is commonly attributed to Henry III. and ſtiled his Charter in our ith 


plication or Enlargement of thoſe Charters of King Fohn and Henn 


the Rolls, until the 25*" of Edward I. and he had a greater Sum of Mont 
for confirming this Charter, than Henry III. had. Now in this Charter ia 
confirmed, there is no Proviſion made for any Summons to Great Councils a 
Parliaments ; and the Reaſon may well be, becauſe the Conſtitution of Gut 


Councils or Parliaments was lately changed from what it was in the begin, 


Lo 
P 
Av 


RY 4 * 4 nl n 
r rr N 
ed bbc e 0 N 5 
nn <a ng: 
* 1 * Na * 
1 I 
1 0 7 
\ PR A "9 


Pialgne the Seventh. B 331 


ing Johns Time, and till the 495 of Henry III.; nor perhaps was it fo 
AI 5 ptorily reſolved on at this Time, what it ſhould exactly be for 
'he future, as to have it made an Article of the Charter. And to this Conjecture 
the frequent Variations of Summons to Parliaments in thoſe Times, do give a 
nfirmation. . CLARE 
ame gn at all ſatisfied with this Suppoſition of yours. For I doubt not 
but to prove that it is altogether vain, and grounded upon no good Authorities, 
eicher from Hiſtory or Records; but 1 ſhall thew you before [ have done, that 
SS the Alena Charta which we have ſtill upon Record, by In/peximus of Edw. I. 
bb the very fame Word for Word, in all the material Parts of it, with that of 
e Ill. both of the 24 and 9th Year of his Reign; and that there was no 
Alxeration at all made as to the manner of it, as lummoning or chuſing Mem- 
bers of Parliaments from the beginning of this King's Reign to the very end of | 
SS i. Nor yet in the Time of Edward I. as you ſuppoſe. . _ 
Al. I ſhould not be diſpleaſed to ſee that proved, though I think I am able to 
= hw you the contrary. But before we proceed to that, I muſt needs tell 
WS you, I am not yet ſatisfied that there ever were anciently Two Councils; one 
bc the Tenants in Capite, and the other of the whole Kingdom; for methinks | 
dot only your ſelf, but Mr. Petyt, and Mr. Arwood his Second, have fallen very * 
mort of their Proofs they have brought in this Point: and there is nothing in 
= the Doftor's whole Anſwer to them, in which! (in my Opinion) he hath ob- 
WS tained a clearer Victory; therefore pray give me ſome better Proots of this Di- 
— {iinQtion, if you have any. | 
F. 1 did not imagine 1 ſhould have needed to have ſpoken any further up- 
on that Head; yet fince you now require it, I ſhall obey your Commands. Since 
BS therefore you tell me that the Times before your Conqueſt are obſcure, and 
WE the Authorities uncertain, I will give you a ſhort Hiſtory of theſe Councils, 
beginning with King Wi/ham I. and ſo going down as low as Henry III. So 
far then we are agreed, that the Council of Tenants in Capite, met ex more at 
WE the great Feaſts of the Year ; and that they alſo granted the King Aids, or Sub- 
dies, to be Levied upon themſelves alone; as I grant, appears by the Writ 
of 19> of Henry III. which you have but now cited, directed to the Sheriff 
of Suſſex. 
ET Bur that this Council which was thus held ex more, was alſo often Summon- 
ed to meet at other Times when the King's Occaſions required it, is alſo as 
certain; as appears by this Writ of the 26*" of the ſame King, which I ſhall read xe. ctw 
to you, Rex Vice comiti Northampton, &c. Precipimus tibi ſicut alias Præcipi- m. 7. dojo. 
nus, quod Summoniri facias Archiepiſcopos, Epiſcopos, Comites, Barones, Abbates, 
Priores, Milites, & liberos homines qui de nobis Tenent in Capite, eogem modo 
BS /cribitur omnibus Vice: comitibus Angliæ: Which Writ extending only to thoſe 
who held in Capite, could never be a Summons to the Common Council of 
che whole Kingdom: for then this Reſtriction had been needleſs, gui de nobis 
Lenent in Capite; and it would have been known who had a Right to come to this 
Council, it theſe Words had not been inſerted ; fo that this ſeems to make 2 
plain Diſtinction between theſe Liberos homines qui de nobis Tenent in Ca pite 
and the reſt of the Freemen of the whole Kingdom. ; 
But when Eadmerus and other Ancient Hiſtorians mention the great or Com- 
mon Council of the whole Kingdom ( afterwards called the Parliament,) then 
wg their Expreſſions are more general and comprehenſive; for proof of which 
pray conſult the Old Enzliſh Saxon Annals, continued down to the Time of on 
Hen) I. wherein Anno Dom. 1085. (being the laſt Year of William I.) there is in Saxon and 
a remarkable Paſſage which I ſhall here give you in Exgliſb. At Chriſimas, the Latin. p. 186. 
ing (vg. iliam I.) was at Glouceſter with his Nobles, and there held his 
1 5 8 Court (in Saxon his Hired) Five Days; (and immediately after it fol- 
=. _ thus) Preſently after this he held a Great Council ¶ in Saxon, Mycel 
7 : ct 2 | where he had many great Diſcourſes with the Nobles, &c. Now it 
: —_ p = me, that this ordinary Court (here called his Hired) could not 
o es wy wn of the Kingdom; for to what purpoſe ſhould it meet again 
2 2 — 1 it had been the Common Council of the whole Kingdom ? Or, why 
; ey here called by different Titles, the one his Hired, or Court, and the 
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2 Vol. F. 451. 


Lib. 3. E 38. 


- our firſt Norman Kings to ſeveral Abbeys of their own Foundation, which Io 


Bs compleat Hiſtory ; which is recited to have been done Commun: Concily By 


I ſhall ſhew you another of the ſame King's Reign, which will ſhew the at 


£7. 1651. 


cilium rotins Regni, in Sir Henry Spe/man's Councils in this very Year, 


BIBLIOTHECGCA POLITI SA. 
other the Mycel Getheat, the Great Council; which is alſo called commun o 


And to ſhew you more plainly the Diflerence between this Great Coune 
of the whole Kingdom , and the Leſſer Council of the King's Barons and Te. 
nants in Capite; pray ſee Eadmerus, who relating what was done in a Grey 
Council held at Eaſter, immediately before the Invaſion gf Robert Duke of Ny. 
mandy, in the 24 Year of Henry I. ſays, there met tota Anghe Nobilitas, cun p. 
Puli numereſitate ; and then Archbiſhop Anſelm engaged for the King, that bo 
ſhould Govern the Kingdom according to the juſt Laws thereof. Where you fo 
that beſides the Noblemen and Gentlemen, here called, Regn: Nobilitas, there z 
alſo a great Number of the Commons, here termed in the Barbarous Latin of tha 
Age, Populi numeroſitas. | 8 

But when the King held his Curia of the Great Lords and Tenants in C, 


alone, the Expreſſions are more particular; as may appear by many Charters 9 


ſaid to be made Confilio & Aſſenſu Baronum noſtrorum tam preſulum quy 
Laicorum; as you will (for Example) find it in the Charter of Henn ] , 
the Abbey of Abington, as it is exemplified in the Ancient Manuſcript Regiſt | 
that Abbey, now in the Cottonian Library; in which Book you will find m 
of the like Nature; which plainly make out this Difference between this Ia 
Council of the King's Barons and Tenants in Capite, and the Great Council a 
the Kingdom. EO „ 

And for further Proof of this, pray ſee the Inſtrument of King Johns e 
ſignation of his Crown to the Pope, as you will find it at the end of Dody 


ronum Roſtrorum, that is, by the Common Council of the King's Barons a 
Tenants in Capite, a great Number of whom were there preſent in Arms againſt the 
Landing of the French King, then expected. And yet this was never looked up 
to have been done per Commune Concilium Regni, ſince this Reſignation was de 
clared void by the Biſhops, Lords, and Commons in full Parliament, in theyott 
of Edward III. becauſe done ſanz lour Aſſent, as it is in the Parliamen Roll 
of that Year. 1 | 

But whenever the whole Great Council or Parliament was ſummoned u 
allemble, then this Leſſer Council of the Tenants in Capite, mult needs met 
alſo, as being a principal part of it. And then the Expreſſions were mit 
comprehenfive, as I have already noted; and our Ancient Hiſtorians do, i 
my Opinion, by their Expreſſions, plainly ſignify an Union of both thi 
Councils to make up the Common Council of the Kingdom ; as appan 
by the Letters which the Prior of Canterbury wrote to the Pope, upon tif 
Election of Ralph Biſhop of Rocheſter, in the 14 of Henry I. to the Se 
Canterbury, as you find them in Eadmerus, (Lib. 5. Fol. 111.) and which b 
there ſaid to have been made adunato conventu totins Angliæ; that is, in tis 
united Aſſembly of all Eng/and, viz. as it follows immediately, the Epiſcopi, # 
bates & Principes Regni, & ingens Populi Multitudo, So likewiſe Hain i 
his Hiſtory, (Lol. 273.) Anno 1121, (being the 18t·h of Henry I.) relates the kgs 
Marriage with the Lady Ade/iza, Daughter to the Duke of Lovain, to have bem 
celebrated at Windſor, adunato Concilio totius Regni, i. e. in the United Council 0 
the whole Kingdom. | . 

M. 1 am nor yet ſatisfied with your Proofs : And I doubt not but to ſ 
you that this Diſtinction of your Friends Mr. P. and Mr. A. his Second, ben! 
the Common Council of the Kingdom, and the Council of the Great L 
and Tenants in Capite, will prove but a meer Chimera of thoſe Gentle 
from whom you have borrowed it; for there was indeed but one Common Cr 
cil of the Kingdom in thoſe Times, vis. that of the Biſhops, Earls, Barons, yl 
other Tenants in Capite. —— 
And therefore in anſwer to your firſt Authority from the Saxon Chronich 


ferent Expreſſions of this great Council by Hired, and Mice! Getheat, to hare 
been the particular Fancy of that Monkiſh Writer, and it is from 0% 
Dorobornenſis, de Actis Pontificum Cantuarienſ. Eccleſig, where you may fee l. 


the Decem Scriptores, this Paſſage, Anno 4. Regis Wilhelmi I. Anno Dom. Ice 
2 Lantran 


f 
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Lanſraneus Cadomenſis Abbas elelys fuit Archiepiſcopus Comarienfis a Semorivus 
ejnſdem Eccleſie cum Epiſcopis, © Principibus, Cleo, © Populo dle IM Curl | 
7 45 is in Aſſumptione Sanctæ Maris; where you may ſee that this Confirmation 
fete Archbihop was made in the great Council of the Kingdom, which 
dere called collectively, or all together, (and not one Part of it only) Curia 
ei, As for the Words which make up the conſtituent Parts of this Coun- 
1 | cil, we have ſufficiently debated them 3 and therefore I need lay nothing more 
2 | m. 
1 & 1 _ Dr. has given us more Authorities to prove this, yet I ſhall 
brake uſe of but one more from Eadnerur, it is in the Reign of Henry I. Fo. fas. 
bus, in /ub/equenti Nativitate Dom. hriſti Regnum Anglie ad Curiam Regis 
7 done pro more convenit, & magna Solemmitate habita eſt, &c. This Inſtance 
flull in all Points; here is the whole Kingdom, that is, the whole Baronage 
cr Univerſity of Eng/and, (for Bratton tells us, the whole Kingdom conſiſted 
of Earldoms and Baronies) who met according to Cuſtom, at the King s Court: 
and hence it is manifeſt, that at thoſe Times the Common Council of the 
Kingdom was held ; and from this alſo, as from the former Inſtances, thar che 
Bones, Principes, & Optimates, & Majores Regni, did at thoſe great Feaſts, 
Wo More, according to the Cuſtom, frequent the King's Court, and were the only 
WP crſons that conſtituted that great Aſſembly. | 
F But pray give me leave to interrupt you a little. Did I not tell you but 7: & C. 
ow, that the King did often convene the Common Council of the whole . 
ingdom to meer the Biſhops, great Lords, and Tenants 7 Caprte, at one of 
eie Feaſts; and fo jt might be an Aſſembly ex More in reſpect of them, 
ut extraordinary to all the reſt of the Kingdom; and this often happened at other 
BST imes as well as at theſe Feaſts, accord ing as the King's Occaſions required, when 
i the others were ſummoned on purpoſe. | 
M. I have already anſwered that Objection ; and granting it might be ſo, 
St docs not prove it was ſo : But I defire you to tell me what you can ſay to 
is Expreſſion in the Authority I have now made uſe of from Eadmerus; 
aum pro more convenit, which is ſpoken of the molt general Council when Fl. go. 
ie Kingdom of Erg/and then met at the King's Court. So that your ſmall Chri- 
iociſm upon the Words adunato Conventu or Concilio, as if they ſignified this 
nion or Conjunction of two Councils into one, is but a meer Fancy of your 
WE nthors, thoſe Words ſignifying no more than a gathering or meeting toge- 
er of all the Perſons that conſtituted that Aſſembly, as appears by theſe. Words 
Rn Edmerus, Adunatis (without either Præcepto or Sanctione Regis) ad Curiam 
e in paſcha Terre Principibus, i. e. the chief Men of the Nation being aſ- 
embled at his Court at Eaſter. 
But as for your main Inſtance of King John's Reſigning his Crown to the 
Pope in a Common Council of the great Lords and Tenants in Capite, but not 
WS he Common Council of the Kingdom, I confeſs it were very conſiderable 
it were true; for tho' in all the Charters of this King's Reſignation ,- rhe 
ords you mention, vis. Cmmuni Concilio Baronum noftrorum are inſerted, 
et it could not be a great Council; fince tho' I grant that all the Tenants 
Cj: were at that Time ſummoned to appear in Arms againſt the King B. 4. J 
Vance; yet it being a Military Summons for the gathering together of 
Army, and not for the Meeting of a great Council; for the five proferi- 
a Biſhops were in France, and the Barons that ſided with them, fled be- I 
nd Sea, not daring to appear; ſo that this Reſignation having been 1 
ccuted before ſo ſmall a Number of Barons as appears by the Witneſſes oY 
WP i, v:2. bur Two Biſhops, the chief Juſticiary, Seven Earls, and Three Barons, al 
eichout ſubjoining © alus Epiſcopis, Comitibus, & Baronibus, or & Communi- | vl 
ot Commune, it does not appear that there were any more pre- 
n ſo that this could not be ſuch à Council as was conſtituted by King 
ns Charter, that is, it was not a Parliamentary Council, or general Re- 
| ; dreſentative of the whole Nation 3 and therefore the Parliament in the goth 
 £45a7d III. might very well fay, the Refignation was made without Their 
5 flent; and ſo 1 think this great Argument of yours comes to nothing, 
B F. Pray do not triumph before the Victory. For I doubt not but to prove, 
po ckttanding what you have faid, that this was a real Common Council of 
A the 
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Ii. Matt. 
page 234. 


Hiſtorians, that King n had juſt ſummoned all the Earls, Barons, Rniphy 


Names are to it; by this Rule, the great Charters of King John, and 9 


& Abbatum, lotiiſque Populi; which certainly muſt mean ſomewhat more 


+ Þ 


BIBLIOTHECA PoLI1Ticg 


the Barons and Tenants in Capite, in which King John reſigned his Croj 
tho' not of the Kingdom; which I prove thus. Firſt, it appears by al 4 


and Freemen of the Kingdom, whoever they were, and of whomſoever 
held, to appear in Arms; which made ſo vaſt an Army, that after I 
ordinary Rabble were ſent home, Matt. Paris tells us, that the Knights, Efquin 
and Freemen that ſtayd behind, made an Army of Sixty Thoufang 9% 
who were encamped at Barham Down, not far from Dover, where this 
ſignation was executed: So that this being almoſt as great a Meeting as t . 
Kunne Mead, the King might about the lame Time very well have ſummon : 
leaſt a great Council of all his Tenants in Caprre, to countenance this Refignayn 
and that he did do ſo, the Charter it {ſelf ſays exprefly ; which had it been othe 
wiſe, would have appeared a notorious Lye to the whole World. Nor ate w., 
Objettions to the contrary confiderable. For, you ſay this was only a Mir 
Summons, and not to a Common Council, yet ſuch a one as was conllituret j 
this King's Charter, which ſure could not be at this Time, when that Charts 

not yet made till the Year after, before which, you grant, that the great Coun 
might have met without the 40 Days Summons, expreſſing the Cauſe of thi 
Meeting ; and if they could meet ex More, as you grant this Council did at the ge 
Feaſts of the Year, without any Summons at all, ſure they might as well met 
on ſuch an Exigency : The King had, tis true, ſummoned them ar firſt upon ; 
ther Occaſion ; but ſay you, there was ſo ſmall a Number of Barons at this Mev. 
ing, that it could not be a Common Council of the whole Kingdom; neithz41 
ſay it was, but the contrary 3 but how doth it appear, it was not? Why {7 jm 
Five of the Biſhops were then fled into Fance, with a great many of the hm 
of their Party. The latter is not true in Fact; few or none of the Barons tdi 
with theſe Biſhops ; but as for the Biſhops, what if Five were abſent! r- 
there not enough left to have made a Common Council of the ref a MR 
Tenants in Caprire? Well, but there were but Two Biſhops preſent, and & 
Earls, and Three Barons, as appears by their Names at the End of thi Ch: 
ter, without any mention of more, or of the whole Communities being there 
A ipecial Reaſon, as if no more could be preſent at this Aſſembly thn aß 


of Hen. III. were not made in a great Council of the whole Kingdom; f 
there are no Witneſles Names expreſſed at the End of them; tis u: 
the Beginning of theſe Charters ir is faid they were done by the Council i if 
certain Biſhops, Earls, and Barons, which yet were but a very few more «fl 
Sorts than there are mentioned at the End of this Charter of King h Nei 
tion: So that this Appearance of the Biſhops, Earls, and Barons, and Tenants n( 
ute is meerly precarious; for if more might very well have been there, it isnil 
likely they were, notwithſtanding the Paucity of the Witneſſes to this Chi 
fince thoſe were added only for Form fake, and were commonly thoſe wh 
neareſt the Throne when the Seal was put to it. | 1 

[ confeſs your firſt Ob jection is more material from Eadmerys, of tte uit 
Kingdoms meeting the King at Chriſimas ex more, without any dunmot 
mentioned; to which it may be reply d, that there might be a Summons 0 
the whole Kingdom to meet, as well as to the Tenants in Cypite ; ul 
happening at Chriſtmas, one of the uſual Times of their Meeting, this Auil 
might apply the Title of this Court to the Council of the whole King! 
And that this was 15, will appear from an Anonymous Author who Wot! 
H. I. his Time, publiſhed by Mr. Ses Taylor, in his Hiſtory of Gavel 
(V. 194) who relates this Election of Archbiſhop Lanfranc to have been mal 
Commun Conſenſu & Conſilio omnium Baronum ſuorum, omniumque Epiſeeport 


your Council of Tenants # Capite alone. — 

And this alſo is confirmed by Mar. Paris, who has been ſo careful, y 
mention a Summons to a great Council immediately after the holding of 
Curia of Tenants in Caprte at Chriſtmas; the Words are thus: Anw f, 
1237. 1. e. the 21ſt of Henry III. tenuis Rex curiam ſuam ad natale 4 ; 
ton miſit, autem continuo per omnes fines Angliæ Scripta Regalia fre pies 1 
nibus ad Regnum ſpetfaniibus, Archiepiſcopis, Epiſcopis, Abbatibus, ran 
Commbus & Barombus, ut omnes in octabis Epiphaniæ Londonizs convenrem: 10 


35 U 


No 
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if this Curia held ex more at Chriſimas, had been the Great 
whole Kingdom, conſiſting of the Archhiſhops, Biſhops, Ab- 
bots. Earls and Barons, and other Tenants 77 Capite, to what purpoſe ſhould 
| the King continuo, (i. e. immediately after) iſſue out his Writs for Summoning the 
| very fame Perſons to meet him at London on the Ofave of St. Hillary, when 
| they were then all with the King at Wincheſter; and that he might then have 
cCommunicated what he had pleaſed to them. 3 | : Ke 
bor what have you to ſay to the Curia or Council held before, in the Ninth 
of this King, but Eleven Years after King John's Magna Charta, when the 


12 tell me, 1 
| Ng of the 


J Great Charters were confirmed, and an Aid granted by the whole Kingdom? which 


BS 71. Paris, Anno Dom. 1225. relates thus : (which tho I gave you at our 
last meeting, it will not be amiſs to repeat again:) Rex Henricus poſt 
BS. tenuit curiam ſuan apud 71 freſentibus Clero & Populo cum 
BS lagnatibus Regions; which Words (as 1 have already urged ) muſt compre- 
bend ſome other Pérſons than your Tenants in Capite alone; otherwiſe the 
Word Populos had been altogether in vain. So that you ſee the Common 
Council of the whole Kingdom was often held at the fame Time with the 
rdinary Curia, and is by way of Excellency called by the lame Name as 
ee at this Day call the Great Council of the Kingdom, the High Court of 
aliament: And Ceria and Court differ no more than a Laimm Name from an 
Ef neliſh ; which is likewiſe very well confirmed and explained in the Chroni- 


= cizns of King John and Henry III. and ſpeaking of this very Council or Par- 
ament (which though it might begin at Chriſlmas with the Curia, yet it 
ems held on till Cand/emns) when the Commons were Joined to it; he ſays 
us; [7 Purificatione beate Marie convocantur apud London, Proceres An- 
„, ibiq; tradatu babito diffuſiore, cum Clero, & Populo ibidem convocato, Rex 


” 4 

. 

3 
rn 


Rs, pro 2 omnes vocati fuerunt, ita proviſum fuit, & conceſſum tam a 
Sr dictis Arc 


A. I confeſs theſe Authorities you have now brought carry ſome Colour of 
Argument, but if they are look'd into will ſignify little. To begin with 
ur firſt Quotation from Matt. Paris; Suppoſe I grant that there was a Curia 
ore held at Weſtminſter, at which there then appear d at Court only 3 
al number of the Biſhops, Lords, and great Tenants in Capite: Bur the 
ing not finding them enough for the great Affairs he had then to commu— 
ee to them, immediately iſſued out his Royal Writs to all the Orders of 
en there mentioned, to appear at London on the Ofaves of St. Hillary; but 
can you affirm there were any Commons then ſummoned in the Senſe in 


entioncd? But if you would but have read the Words that immediately follow 
his place you have now cited, you would eaſily ſee that your Knights of 
ires and Burgeſſes could not then be there; the Words are theſe, venir. 181- 
4e Sant Hillarij Londonias inſinitum Nobilium multirudo : How could theſe 
veeſentatives of the Commons have been elected and returned in fo ſhort a 
ire as between Chriſtmas and Eight Days after Twe/ftide? So that there 
a have been ſcarce Three Weeks Time from the Date of the Writs pre- 

u after Chriſi mas day, to the meeting of the Parliament. But the Truth is, 

« } os 


\ 


Jie of alter of Coventry (to be found in divers Libraries) who lived in the 


ch they are now taken, the Barons being the loweſt Order here expretly 


335 


W 43 , 1 
1 
wi | 4 1 
_— . 1 1 
2 BY HG 
-W 1. in 1 1 0 
1 Ml ” 1 
" Ore iy 5. 
* $0.31 1 
\ r 
. . . 
1 ins 7 - 
47 4, Hs ” 
48 4 Nt! p 
$i 7 +7 : 
Hh v8; 5.08 / * 
48 * Wits . : 4 
'7 Ve N 
4" 1 5 'N i 
t k 4 [; : 
" T1128 t 


— — 
- — 


— n 
2 — 


— < 
_ =o —ů—ů — 


4 8 — 
- — 4 A = 2 I : K 
— 2 2 — * e * - * 
i i . _ 4 * — — — mn — = _ = 
— : gl, -—— — — u 2 w =? 2 Py 
- 22 2 — — 2 — ———— - — — — — — — = — — —— - = 2 * Lt — * C eb iz Eg 
— — _— — — — - * — = — == IIA — — * — — = 2 <7 ——— =" kno r 
— EI - 2 — ES eee Sa - => oe es — — — — — —— — = — — — = — - 8 > — 
. EET * : - 4 5 = —— * * - DR 2 — — — 1 — D * — —— © - . = —IA * 
— — — — => - — — — 2 — as 


7 E — 
— — — — 
— 


w» 
— — — — 
—— 
71 


—— — 
2 — —2 — — — 
* — : 7 : - 
= —_ 
— 


— — = 
* — — 


= 
r 


== > 
— — — — 
& — LL = 
— — — — — 
— —— — — 


. 


— — — 
ea 


— —— 
rr 
— 


ſmaller Tenants in Capice, and not for the reſt of the People; but I ſee no yy 


fore, as for the main Argument you raiſe from the Words, infinitu Mali 
N obilium, in Mat. Paris, that they could not be the Knights of Shire .. 


tizens and Burgeſſes; whole Number could not be, at that Time, abok 5% 


BI BLIOTH ECA PGI T Ie 


by this infinita Nobilium Multitudo , who are here faid to have come to Londp 
is to be underſtood the great Number of the ſmaller Tenants in Capite, ho | 
appeared at this Council according to King Johns Charter : Whereaz * 
Knights of Shifes , Citizens and Burgeſſes, if they had all come at that Tits 
could not be called infinita Nobilium Multitudo, as not conſiſting at this Dy; 
600 Perſons ; and ſure would have been fewer then. But as for your ; 
Authorities, if this be true I have now laid down, they will be as eafily anfine 
ed; ſince by the word Populus, (put before, and diſtinct from the Magnet; 
the Paſſage you have now quoted from Mat. Paris) theſe ſmaller Tenants 5 0 
pite are to be underſtood; and by Magnares, the Biſhops and Great Lords, ,, 
this alſo explains the like Phraſe you now cite from Walter of Coventry , via 
by Proceres & Populus. ate to be underitood the fame Orders of Men, as by Jy 
nates & Populus, in Mat. Paris: So that it was with the Smaller Tenants j; (, 
pite, and the Inferior Clergy , with whom the King had this larger or more 4, 
live Treaty, as this Author words it. 8 | 

F. I confeſs, you have now put a very fair Gloſs upon theſe- Places I hae * 
made uſe of: But tis an Hundred Pities that ſuch a fine Hypotheſis ſhould hay 
no better Proofs, than bare Surmiſes, to ſupport it; for that is all the 1 
thoriry that I can ſee you bring for your Senſe of this Word Populus, fx, 


Authority as yet brought by you to prove it, except that Clauſe in King Th; 1 A 
Charter; which if (as I have lately ſhewed you) it will bear a quite diff 
Interpretation, all that you have {aid upon that Head will ſignify nothing, Th 


gether with the Citizens and Burgeſſes, becauſe they could not be ſuch an ink 
nite Multitude as this Author here mentions to have met at London; a5 if by, 
cauſe of the Shortneſs of the Time of the Summons : If theſe are materia Ob. AN 
ons againſt our Opinion, ſo it will be likewiſe againſt yours: For how coult 
this be a Great Council, acccording to King John Charter, which exprl pro 
vides for Forty Days Summons, for the Tenants in Capitè to come to ths M 
ſembly ? And if ſo be this Uſage was broken at this Time, upon ſome u. 
gent Occaſion , in reſpe&t of them; it might be ſo alſo as to all the reſt of th 
Kingdom; for the Kmnghrs of Shires might be choſen at the next County-Can, 
and their Names returned immediately before, or together with their Mei 
at London. And as to the Citizens and Burgeſſes, it was yet more eaſy for ten 
to be choſen and returned in Three Weeks Time; fince every body knoms, ti 
Cities might have called Common Councils; and the Towns and Boroughs l 
the Notice of their proper Officers, to whom the Writs were deliver'd, nit 
have aſſembled at their uſual Places of Electing, immediately upon the Nef 
of the Writs ; and theſe, together with the Knights, Citizens and Burl 
Join'd with the Great Lords and Tenants in Capite, made up the 7nfinita Millu 
Multitudo, mention'd by Mat. Paris. | 

But your main Objection, I confeſs, is behind; how theſe Repreſentaties 


the Commons, here called infinira Nobilium Multitudo, could be the Knights, C. 
Perſons ? As for this, pray confider , if the Difficulty will*not beat 3 b 
upon you: For if your Tenants in Capite made ſuch a vaſt Multitude ; al nt 
Difficulties will ariſe, that you preſs me with upon my Hypotheſis , of the 
ing of all the chief Freeholders (or Lords of Manors in Exgland) in Pb 
ment, before Knights of Shires were introduced in the room of them; d. 
How it was poſſihle for ſo great a Multitude to Debate, Vote, or do any" 
neſs ; and what Room , or Church, was able to hold ſo many ; and the li 
So that granting all your ſmaller Tenants iz Capite ( ſome of whom had but & 
Knight's Fee apiece) to have met there, theſe might have made a Body ol th 
or Six Thouſand Men ; which how they could have been managed any better W 
Ten Thouſand, or Twenty Thouſand , (which would have more than take?" 
their Feudatory Tenants too) I defire you would reſolve me, if you can. 
at laſt, upon your own Hypotheſis, this Populus (the People) conſiſting of the | 
nants in Capite, were as much Commoners, as the Knights of Shires at th : 
For as for the Word Nobilium, I have already proved, (and you mult an 


Dialigue the Seventh. 


grant it) that it takes in the Inferior | obility or Gener , 1 Ne * 
7: a5 well as the Superior; and if ſo, why not all the _ 55 e > 5; 
FT nn of thoſe Tenants in Capite? So that you have hitherto og 2 . = , 
but your bare Aſſertion, that under this injmita- Multitudo Nobilium & ag 1 
muſt be underſtood only the Great Lords, and Tenants in Caprte ; ſince eit zer — 
auchor ſpeaks hyperbolically, or elſe all the Chiet Gentry of England, of what -4 
erer Tenure, might have as well appear d at this Great and Extraordinary Al- 
eembly. 5 


6580 that you are under this Dilemma; either this Curia (which you confeſs 


Wh et ex more ) was the Great Council of the Kingdom „ OT It was Not If it was 
oot, then there was ſome other Greater Council beſides that; bur if it was, then 
t will plainly follow, (tho' you do all you can to mince the Matter ) that this 
Great Council of the Kingdom, or Parliament, met of courſe by ancient Cuſtom 
bree times in the Year, without any Summons at all from the King: Which 
el 1 ſhould have affirmed, you would have called it a Commonwealth Notion ; 
nce nothing can be a greater Proof, that this Allembly of the whole Nation in 
arliament, did not, upon your Hypotheſis, immediately depend on the King's 
iris of Summons, for their Aſſembling and Acting when met. 

. Well, ſince you can bring no direct Proof, that theſe were any other be- 
cs the Tenants i (Capite, who mer at this Great Council; I have ſtill more 
eeaſon to ſuppoſe them to have been fo, than you can have for the contrary Opini- 
n; therefore pray give me (if you can) ſome clearer and later Proofs, for this 
igerence between the Two Councils. 


nireerſfity, or ſole Repreſentative of the whole Kingdom ;) pray read it: Eodem 
11o conbenerunt regia ſummonitione, convocati Londinum, Mag nates tot ins Reg ni, 
_—_/ep:/copi, Epiſccpi, Abbates, Priores, Comites & Barones ; in quo Confilio pe- “ 
Hex ore proprio, in preſentia Magnatum , (i. e. of all the Parties above-men- 
ooned) 17 Refectorio Weſtmonaſterienſi, Auxilium fieri pecuniare cui fait reſpon- 
in quod ſuper hoc tractarent: Recedemteſque Magnates de Refeclorio, convene- 
* Archiepi/copr, & Epiſcopi, Abbates & Priores, ſeorſim per ſe. ſupergue hoc 
lleenter tractaturi, tandem requiſiti fuerunt ex parte eorum, Commes & Barones, 
_ vent illis ununimiter conſentire in reſponſione & proviſione ſuper his faciends ; 
i eſponderunt, (ſcilicer Comites & Barones) quod fine Communi Univer- 
ate 2.“ facerent; tunc de communi aſſenſu electi fuerunt ex parte Ceri, E. 
eas Cont. Cc. | | 
Noa I think, here is as manifeſt a Diſtinction as need to be between the Lords 
and Commons, as Members of the Great Council, and the Common Univerſity 


ad Barons (to whom you may alſo add your Tenants in Capite, if you pleaſe) 
eing met together, were asked by the Biſhops, Abbots and Priors then Pre- 
et, Whether they would agree with them, or not? The Earls and Barons an- 
oeered tor themſelves, That they would do nothing without the Common Univer- 
V ; which could not poſſibly be only the Lords Spiritual and Temporal, and Te- 

4:5 7 Cahite, ſince they were now all here, and referred themſelves to ano- 
ber diſtin Order of Men, different from themſelves; (who were not there preſent) 

_ lo from the Biſhops, Abbots and Priors, who demanded their Confents to 

hat they had agreed upon. Now if the Temporal Lords, and Tenants i Ca- 
%%, had concurred ; here had been the Conſent of the Common Univerſity of 

Lords, and Tenants in Capite. But beſides the Conſent of all theſe , there was, 

votwichſtanding, (it ſeems) required the Conſent of another Body of Men, cal- 

led here the Communzs Univerſitas ; by which muſt be meant the Commons, 

no body, fince otherwiſe they might have all agreed together withour any 

more ado. — 

. I confeſs, this Story out of Mat. Paris looks ſomewhat plauſible at the firſt 

our ſide; but I doubt not, if it be better conſider d, it will do you lit- 

5 [tle Service: For what if by this Common Univerſity, is to be underſtood the 

ws ole Body of Leſſer Tenants in Capite ; who nor fitting with the Lords ar 

| X X that 


kg 


B. As F. 


Fol. 639. 
A. D. 1244. 


A. 4 


Wo! the whole Kingdom: For it is obvious, that when all the Lay-Lords, Earls p, 207, 208, 
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that Time; they would do nothing without their Conſents, till it was propoſ _- 
to them. But that they did afterwards all agree; Pray read the reſt of 8 = 
Narration, and it will make it clear enough, that this Common Univerſy 5 ue 
Tenants in Capite did alſo agree with the Lords, Biſhops, and Abbots: * 2 
Words immediately following in Mar. Paris, are theſe : Tunc de commug; . 
fu elefti fuerunt ex parte Ceri, Elctus Cantuarienſis, Wimonienſis, Lincoln, - 
& Wigornienſis Epiſcopi ex parte Laicorum, Richardus Comes Frater Domini J 
Comes Bigod, Comes Legr. S. de Monteforti, & Comes Mareſchallus ex pary, . « 
Baronum Richardus de Montficher & Fohannes de Baliol, & de Sano Ei ai 
& Rameſeia Abbates; ut quod iſti duodecim providerent in communi recity, 1 
nec aligua forma Domino Regi oftenderetur Authorntate duodecim miſt omnium an 
nunis afſenſus intervenirer. From which laſt Palſage it appears plain w ,, 
that in this Parliament the ſeveral Orders of Men that were the COnſtitus, 
Parts of ir, were only the Biſhops, Abbots, Priors, Earls, and Barons ln 
that all theſe put together were termed the Common Univerſity, which is Mop 
comprehenſive than Univerſiry ſimply taken. Now if the Commons, as x tl 
Day repreſented had been there, we mult have had ſome Mention of then 
one way or other; as well as of the Committees of the other Orders wg 
made up the general Committe of Twelve; ſo that it is plain beyond 9, 
that the Commons were not part of the Common Unrverſtty. '|l 
F. Then pray tell me who they were; for the II ſtorian tells, that whey ll 
theſe Biſhops, Abbots, Priors, had now met together, with the Earls and Bay; 
yet theſe laſt tell them, that without the Common Univerſity they could Gy, 
thing; which had been Nonſenſe, if, as your Doctor ſuppoſes, the whole Unix. 
ſity or Community of the Kingdom had been all preſent. oy 
M. J muſt confeſs this is a material Objection; bur what if to help hin 
out, I ſhould tell you, that by the Common Univerſity here mentioned, B 
be underſtood the Body of the Inferior Tenanis i Capite, under the Depre of 
Barons; and this Common Univerſity. of Tenants in Capite might not hay 
N been preſent, and fat with the Earls and Barons at that Time, when the Biſhop 
6 and Abbots made this Propoſal: Therefore the Lords might very al an. 
1 fer, That till they had conſulted the Common Univerſity, or Body of Tenn 


jþ i in Capite, they could do nothing. And though this Body of Tenants in (ap 
kf did not then actually fir with the Earls and Barons; yet doth it not fou 
1 that they made a diſtinct Eſtate by themſelves, different from that of th 
15 Lords or greater Tenants in Capite: For then the Archbiſhops, Biſhops, 4 
Win bots, Cc. (who are here expreſly ſaid to have conſulted by themſelves) mi 
ſ 10 have done ſo likewiſe: Therefore, hough our Author is not fo partic 
Was. as he might have been; yet certainly this Common Univerſity were thereupa 
1 85 conſulted, and gave their Aſſents to the Choice of this Committee of Tuche, 
1 who were to draw up their Anſwer to the King : For the Words are, Tur 
$1 ex communi aſſenſu ele fuerunt ; which ſeem to refer to the Comme 
1 Univerſity or Body of Tenants in Capite; or elſe the Lords Excuſe, as vel 
id as the Election of theſe Perſons by the Biſhops, Earls, c. had been ray 
\ $0 infignificant. | 

1 5 F. This ſeems to me to he a precarious Aſſertion, and without any due 
Wt Proof; for tho the Words are Tunc ex Commun Aſſenſ;, yet J very mach doult 
14 , whether theſe Words do refer to the Common Univerſity of the whole Kingdm 
1 4 or not. For you your felt confeſs, that Mat. Paris is ſhort in this Point; and ii 
1 0 it was not ſo, ſeems more likely to me by this material Circumſtance, thut . 


$f, one Perſon of the Twelve but was either a Biſhop, Earl, or Great Bull 

{8k (For that Richard de Montficher, and Fohn de Balio were ſo „ Sir Vila 

. Tom. 1. Dugdale hath proved in his Baronage of England:) Whereas, if the Unirefi 
or Body of the Tenants in Capite had joined in this Election; it is not lieh 
but they would have Choſen tome of their own Body to repreſent them in 3b 
Committee, who were not Earls or Barons. Since your ſelf muſt confels, tl 
there then were a great Body of Men who were not Lords, nor did at this Tims 
Sit or Ac Jointly with the Lords, or greater Barons in this Aſſembly. 
likewiſe ir farther ſeems highly probable, that this Common Univerſity of Te 
in Capute (take it in your Senſe) did not give any Reſolution in this Matter file 
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bi we do not find any Money given in Anfiver to the King's Requeſt, but? | 
F | | Complals 
0 ; 2 


IN 


nas convocart, & cum de N 
cilie dilgenter cum iiſdem tractare mus, 


(uſite. 


ſelf hath made u 


| monalty of the who 
Patent Rolls of the 42 
_ 20s noſtris arduis, nos 


Dialogue the Seventh. 


Orders about Redreſſing of Grievances 3 which was in thoſe 


a aints of, and f . 
Tomy . done in a Great Council of the Biſhops, Lords, and Tenants in 


w vou now by ſome other Records which the Doctor him- 
pions "Is * that Tok often was a diſtinct Aſſembly or Council of 
s in Capite, different from that of the Commons or Com- 
le Kingdom. The firſt Record is to be found among the 
Henry III. beginning thus; Rex omnibus, &c. cum 
& KRegnum noſtrum contingentibus, Proceres, & Fide- 


ies Reeni noſtri ad nos London. In Quindena Paſche proxime preterita facere- 
| egotiis ſupra ditis, & maxime de proſec.utione Negotij 


the Lords and Tenant 


per Conciluem F. idelium Noſtrorum ratificandum duxerimus, & Do- 


: | Reon no ri x 242 . 
= - / Conditiones circa fatum Siciliæ appaſitas metioraverit, per quod Nege- 


minus Papa 


=... proſequi poſſemus cum effettu, ipſi dilgentiam fidehiter apfenent erga 


= Cmmnitaten Regni noſiri quo _ 
WS Tc reſt I ſhall not trouble you with, becauſe it is not to our preſent 


WW purpoſe. 


d nobis Commune Auxilium ad hoc prefletur &c. 


But you may here ſee, that taking the Words Proceres and Fideles in your 


q 1 own Senſe, the former for the Biſhops and Lords, &:. and the latter for the 
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Tenants in Capite, who were called to conſult about the Buſineſs of Sicily 
(which Kingdom the King had before too raſhly accepted of from the Pope 
Vet tho' they were all met, they could do nothing but give him Advice, and 
could give him no Commune Auxilium, i. e. common Aids or Subſidies, without 
the Conſent of the Commonalty of the Kingdom. Now what can this Com- 
nunity fignity but the Commons; for your Lords and Tenants in Capite were 
all met already, and if they alone made up the Common Univerſity or Body 
of the Kingdom (as you ſuppoſe,) why could they not have immediately 
We eranted the King the Aſſiſtance he defired (if they had a ſufficient Power ſo 
0 do, ) without putting him off with a Promiſe, that they would uſe their en- 
= dcavour with the Community of the Kingdom, (as a diſtinct Order or Body of 

len,) that this Aid or Subſidy ſhould be given him: And upon this Con- 
= diction it is, that at the end of this Record, the King promiſes them, that be- 


fore Chriſtmas, he would mend the State of the Kingdom, per Conſilium Pro- 
borum & Fidelum Hominum noſtrorum, which can mean nothing leſs than a 
Parliament. Which the next Record in the ſame Roll recites, was to meet at 


1 Oxford after the Feaſt of Pexmzecof, Which Record, ſince it not only recites 


g 1 the King's Oath, whereby he had bound himſelf to obſerve the Direction of a 


Committee of 24 Fideles, i. e. Fuithſul or Loyal Men, Twelve of which were to 
be choſen out of the King's Council, and the other Twelve by the Proceres 


or Mognates Regni, as I have already proved, may take in the Com- 
WE mons as well as the Lords. But whether by theſe Words were meant the Lords 
or Commons, the Concluſion of this Record ſufficiently confirms my Argument 
from the precedent Record, that the Lords and Tenants in Capite, could not 


then Tax the whole Kingdom at their Pleaſure, without the Conſent of the 


; Commons: Or elſe to what Purpoſe are theſe Words in the Concluſion of this 
It Record „ Promiſerunt etiam nobis Comites, & Barones Memorati, quod ex- 
=: Negotus ſuperius tactis, bona fide laborabunt ad hoc quod Auxilium nobis 


C.mmune prefietur à Communitate Regni noſtri in cujus rei, &c. Dat. 2 die 


7 | Maj. And it appears by the Date, as alſo by the Entry on the Roll, thar both 


| | thele Records were perfected at once, and concerning the ſame Buſineſs. And 


further, to prove that the Parties appointed in the Record to be choſen ex parte 
Procerum, were not choſen by the Great Lords, or Peers only, may be ſeen 


1 trom a Patent Roll of the ſame 42 Henry III. whereby Henry de Wengham 
Dean of St. Martin le Grand, and then Keeper of the au Deutz and Fobn 


Manſel, Provoſt of Beverlay, were two of the ſaid Commiſſioners; tho they 


| were neither Barons nor Tenants in Capite (as I know of) but only Eminent 
yg Liwyers, and Men of Great Abilities (and ſo meer Commoners.) Yet Mat. 


| ET oa hl calls theſe Men Proceres, as you may ſee by this Paſſage, ſpeaking 
ct this whole Committee, Videntes ergo Proceres antedicli vigintt quatuor, ad Regs 


WW - Regni regimen fic Elefti, &c. 


XX 2 I ſhall 
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ac ipft nobis reſponderunt quod ſi ſtuum 


M. 6. 


Fol. 391. 
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BIBLIOTHECAPOLITICA. 


1 ſhall now only conclude with a French Record, which the Doctor himſelt 
hath alſo given us at large, and which refers to the ſaid Committee of 
above-mentioned : It begins thus, Henry par la Grace de Dieu Roy d Engleterr, 
&c. a 10uZ Ceus, &c. Sachiez ce pur le profit de noſire Reaume é à la Requeſt, 
de nos haus Homes & Prodes Homes, e ds Commun de nofire Reaume, Oirchanes 
ec vint quatre Homes euſſent poer, perque tour ce quil ordeneirent del Eſlat d. 
noſire Reaume fuſt ferm eſtable; the reſt being very long, you may reif 2 
your Leiſure ; only I ſhall take Notice of the date of this Letter, to Which 
the King alſo put to his Seal : The Concluſion being thus; = choſe feu fein a 
Lundre landemaigne prochein apres la Gaule haut an de noſtre corronenen 
quarente ſecunde, And tho' the Dottor can make nothing of the Words Gaul 
baut ; this happened, I ſuppoſe, either from the bad Writing of the Recor! 
or from the Ignorance or Miſtake of the Tranſcriber ; for it ſhould be 64% 
de Aut, that is, the Gule of Auguſt; which is a great Holiday in 9, 
Church of Rome upon the Firſt of Azgyft, (called alſo St. Petri ad Vinculy 
in the Memory of Sr. Peter's Chains curing of a Roman Virgin by be. 
Kiſling them. Li 

I ſhall farther obſerve from this Record, that the Haug or Prodes Hip, 
mentioned in this Record, being taken in the Doctor's own Senſe for High ad 
Wiſe Men, that is, the Earls, and Barons; yet the Words é du Commune thy 
immediately follow them, muſt needs fignity ſome Body of Men different from 
the former; or elſe it had been a notorious piece of Nonſenſe ; fince if th © 
former Words had taken in all the Lords and Tenants in Capite, that js (in 
your Senſe ) the whole Community of the Kingdom; to what purpoſe are the 
Words e du Commune, that are immediately ſubjoined ? fince the haz & Pry 
Homes would have ſerved to expreſs all the Lords and Tenants in Capute, whe 


ther taken as Great or as Wiſe Men. 


M. TI confeſs what you have now faid would carry ſome weight with it nt 
J not very well ſatisfied, that you impoſe upon your ſelf, by taking (s [ll 
you at our laſt Meeting) theſe Words Communitas, le Commune, & Commun 
in a wrong Senſe, for the Commons as they are now; when indeed thee 
Words before the 49th of Henry III. nay the 18th of Edward I. (as the Lene 
Doctor ſhews us in his 24 Edition againſt Mr. P.) are always to be underſtond, 
either of the whole Repreſentative Body of the Kingdom in general, confiſtins af 
the Biſhops, Abbots, Earls, and Barons, together with all the Tenants in Ci 
called by Mar. Paris and other Hiſtorians, Communitay Baronagy; or elſe forts | 
Community of the Tenants in Caprite alone, ſtiled Communitas Regni in di 
Ancient Records. And this I think I can prove to you by undoubted I. 
monies ; but ſince you are now upon the proving Part, pray ſhew me that tl 
Words I now mentioned did ever fignify the Commons of England in the Sel 
they are now taken, before the Times we inſiſt on. And I have the more Ne. 
ſon to defire this from you, becauſe ir is chiefly from the miſtaken Applia 
tion of theſe Words, that the Gentlemen of your Opinion have impoſed thet 
falſe Notions upon the World. 

E I ſhall undertake what you defire; and I hope if I cannot ſatisf you, 
the Fault will not lie in my Authorities, but your Prejudices againſt them. 
In the firſt Place, therefore, let me mind you, how far you and I agreed n 
our laſt Meeting, when I granted you that theſe Words (ommunitas, la Conmull, 
& la Communalte, now in Diſpute, were very Equivocal, and were often tak 
different Senſes ; as ſometimes, you ſay true, for the whole Repreſentative 5 


of the Kingdom; ſometimes for the Community of the Barons, and 10m ne Ac 
times for the Community of the Biſhops and Clergy ; but never as I $0" ® or 
for the Community of the Biſhops, Lords, and Tenants iz Capire, much leb 5 
the Body of Tenants in Capite alone ; nor were you then able ro prove 0 0 


that theſe Words mult neceſſarily be underſtood in your Senſe, for the Commit 
of the Tenants in Capite. And tho you ſhould prove them ſometimes to be t 
in that Senſe, yet would it rather make againſt, than for your Opinion; 1c 
they muſt ſtill fignify a different Body of Men from your great Lords, and 
ſequently as meer Commoners as your Knights of Shires at this Day ; which 
againſt your firſt general Aſſertion, that by theſs Words are always unde! 


- 


the Community of the Baronage only, 50 


But to com t Pe b he Seventh. 
| ne to my Prooks ( which T 3 | * 
oa or alter Com Communitas, /e oe: Bs in Two Parts ;) Firſt, I will 7 . 
id EE ind e & Barones, or Counts and Communaſty, when 15 
in which they a ecords, do always fignil\ Sag Barons, or Proceres, 1 8 
Reign of Henr III. wt taken : And for Proof | Ava ons in the fame 8 of 
ad to his 3 Ako theſe Words came ry this, I will begin with ho 
Words (fo — ors as low as Richard II. And 1 be generally in Uſe, a Rim 
11 think you e N ways ſignify the Commons as if J can ſhew you hs h 8 
ſoch a ſtrange A1 eaſon to be ſatisfied, that the well before, as after that Ti = 
we ſuppoſed; 1 To e Fart of our gre once upon a Time 
WY Notice of 1 dil dels _ = Ancient Hiſtorians 8 Std great Councils, as — 
Clouds | nodern Antiquaries took upon 8 ever take any 
1 Roll * firſt with the Words le Com 8 — theſe 
we form of . e eee 1; Obie Ben 
Boy of the Ki eice between this King, th joned at our laſt Meeti atent P. K. C. Ry. 
4 | Hee oft Forma "7 iow is. in Ne * T his Son, We the whale 121 . * 
I I [ omnibus cum Comm 11 OM. Re, 2 Dom =o, Fi - itle of which : i 1 2 
= - Now pray unitate 701% Regn Ang: | . Flo ſuo, Prelat ed 
13 Body c Veen di leer theſe Words abr" tors | & Poe "rl gi arg 
FF} Tautology. t from the Earls and «ages ſignify, bu 5 ne 5 
# | ns, elſe 1 x NET 
of 3 it he this Form of the P I Orr 0 COB 
1 mons were 1 9th of this King 8 mentioned, with the W:i 
uke _ there be any 33 rliament after . Cine e 5 — Cont 
1 ] g0 no arther t | gc in the T | anner 28 th . Im- 
wt & tun he very Wie of. pence and for Prot of hs oh 
WEE dic. P.) it is the 49th imſelf has giv e Wages of the Knights 
WY other Recitals, it 3 en us at large in hi __ 
7 , it follow to the Sheriff of In his Anſwer to 
1 714 hoc An 0 8 thus, Cum f 0 Torkſhi . ex to 
bpore ee 1 int præſtationcs 4 4 en eee. ee e ater , r n 
| dit; Comitatus aſe Bo eue uod | 6s pag 8 noſtri, Vc 2 3 Ons 
able Expences, De arliamento interfuer s militious qui pro 0 rm 
1 8 7 Commu erf; uerunt. Nc {}} 2 K pr 0 Comm ED 
at, and Hap nitate C „Kc. ſhould be pa! nate 
we An the ſaid none ME wr Mk 3 8 
munity of Tenant as and Communitates in mis en e it 8 
veral; unleſs _ in Capite alone, but Song Writ, cannot ent the { oe 
WT formed theſe varia en n me that = Commons of the C8 the Com- 
=; e e to theſe Laenge; in the Writ al 5 Tenants in Copies” d - 
WT muſt plainly ſignif es of the Knights of wat none but they t ns co 
the 28th 5 y the Commons in of Shires ; otherwilt . then CON- 
; Grft ſhew 5 ing Edward I. which general, 48 they did 1 112 theſe Word 
1 | a 1 {h 1 1d IN th . 8 
* Commun — _ Ne of Bey AM 1 by and by * 8 of 
1 5Iſt o thi 8 .- 4S gi 8 elgn, C 1 all 
Foran, 3 wherein by a Ps 955 they are in Bn 8 the Word J. R. C. R 
dns the Ear! unte, & des Barone unſel and Aſſent of nt Roll of the #: 51 7. | 
a the King, by A , and all ho 4 la Commune de A, King of the % 5 MS 
EY Commune de la Te ounſel and Aſſent 5 any : So likewiſe i erre, He par. 
BS i Will. rre, Pardons the City of 2 nts, and 2 N SY 
BY Now , naon, al : 55 de J - 
WT 12: of Pray tell me a Reaſon, why ſh | manner of Rancor Ls 
E of the Pear ON, ſignify the Se Inn ould not the Word / 
come im e, and in the Writ of E ing as the Word Cl a Commune in theſ; 
Body of Fo ny the Comms a "Þ of the 49th e in the _ 
5 the Wond dn ia Terr e, en h 1 RE is the ame K mul _ 5 7 
me who! mmunitates Comit ere ſignify the C exfon, why the W 
4 ole County atus, ſhould {ignifi ommons of the Land ords 
1 M. Will vou f | Ugnity the Communit z as that 
3 confeſs it is v give me leave to y or Commons of 
Opinion) v ery material, befo anſwer this Queſti 
F ery good 3 5 re you proceed farth on preſently, becauſe I 
e given, 1, Why the W There may (i s 
| 2 17 hs rds Com A005 
munitas & la 
5 Commune 
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Vid. Dial. 6th, 


and conſequently of chuſing whom they pleaſed, as well Tenants ix Cypit, & 


See the Old 
French Sta- 
rates it Tottle. 


Rt. Clin, 
22th of Ed. I. 
zn. I 2. 6% 


in general, in the Writ for Expences you have now mentioned: As Firſt, þ 
caule the Subject Matter is different in the Form ot the Peace, and Accs of Pr 


F 


cds 


BiBLioTHEGCa PoLltTICHK 


Neon, 
On 


Commons in general. And there may be likewiſe a ſufficient Reaſon given, = 


Our gez 
Councils, and yet no change of Phraſes or Expreſſions might be made 1 
Records and Statutes, nor any Notice taken of it by our Hiſtorians; which 
is, becauſe the firſt Knights of Shires, being choſen out of, and by the J. 
nants in Capite only; the Change was imperceiveable ar firſt, there being fil 
Men of the ſame Order, appearing in Parliament, for the whole Body of thi, 


F. I confeſs what you ſay is very plauſible, were there any Colour of , RG 
Proot brought by you for it; but I ſhall ſhew you further, that your Diſtintz MA 
between the Communitas Regm, and the Communitas Comitatus, ſignifies nothing 
unleſs you can prove that this Communitas Regni was not the Repreſentatize d 
the Communitates Comitatuum mentioned in this Writ, and did not conſiſt of u. t 
ſons of the fame Degree or Order; for the Writ of Summons of the 94 kt 
Henry III. fays no more than that theſe Knights ſhould be de /egahoribuc& .. I 
ritioribus militibus comitatus, without limiting them to Tenants 72 Capit. Bur C 
as for your Reaſon, why theſe great Alterations might be made in our grex Coun- AR 
cils or Parliaments, without any Notice taken of it, it is altogether precaius; BR. 
for you have not yet, nor can, I believe, give me any ſufficient Authority (bf ME 
the Doctor's bare Aſſertion) that ever none bur Tenants in Capite were capable 
being Elected Knights of Shires, or that none but ſuch Tenants by Military Senic 
were the EleCtors. | V 

And I think I have ſufficiently confuted the Vanity of that Aſſertion at o 
laſt Meeting, when I ſhewed you the falſe Interpretations you gave of thi 
Statutes of the 7*> of Henry IV. and 1oth of Henry VI. whereby you would lu 
proved, that there was ſome Alteration thereby made, as to the EleQors of tte 
Knights of Shires at the County Court: Whereas, indeed, before thoſe Statuts 
all Perſons of whatſoever Tenure, and of howſoever {mall an Eſtate of Freehdl 
who owed Suit and Service to the County Court, were capable of being Eletto; 


POM Mos MCI X 


Fan 


others, to be Knights of the Shire; and that thoſe who were not ſuch Tens 
were frequently, choſen, in the Reigns of Edward the Third, and Richie 
Second, I could bring ſufficient Proofs, were it worth while to inſiſt un! 
Thing ſo certain. 4 

Bur I ſhall go on to prove that the ſame Words, vis, Communitas le (u. 
me, or la Communalte, were uſed in moſt of our Statutes and Records, tl 


pen 


nity the Commons. I come therefore to the Reign of Edward the Firſt, ! eee 
pray, in the firſt Place, remember, what I took Notice of at our laſt Meg obi 
concerning the Statute of IWeſtminſter the Firſt, made in the Third Year d in 


this King, beginning thus in Eench, per L' aſſentement des Archeſques, Ei Sta 
ques, Abbes, Priors, Counts, Barons, & tout la Communalty de la Terre, Ila 80 
Summonbs. | | | Ti (or 

Now every one knows that (ommuenalty is but French for the Latin 0 uh 


nunitas, as appears by the firſt Writs we have left us (except that of the gn 
of Henry the Third, now mentioned) de expenſis Militum, being of the 28th 1 
this King, directed to the Sheriff of Somes ſelſpire, to levy the Expences of e WlWto | 


Knights for that County (who had ſerved in the laſt Parliament) 4 2 if; 
5 . | Pn *. 


Dialogue the Seventh. 


i tat | edit; i. e. of the Commons of the faid County in 
_ % lime Clauſe is alſo in the Writs which were then iſſued for the Ex- 


pences of the Citizens and Burgeſſes who ſerved in this Parliament; which were 


Commons of all thoſe Cities and Boroughs there mentioned; for 
Ft 8 Eel modo ſcribitur Majoribus, & Ballivis pro Burgenſibus Sub. 
Feiis: And which is alſo more remarkable, theſe Writs contain this Clauſe, 
chat the faid Knights and Burgeſſes ſhould have their Expences allowed, pro 
= . indo. manendo, & redeundo a Parliamento predidc prout alas in Caſu confi- 
i; feri conſucvit ; which Words relating to à former 88 not then new- 
K ly began (as this Word conſuevit in a legal Senſe ſtill imports) mul needs relate to 
BS {ome Time much more ancient than the 49th of Henry the Third, or the 18th of 
this King; the former of which was but 26, and the latter but 10 Years before this 
28th of Edward the Firſt; in which. Time there was not above Thirty Parliaments 


called, if ſo many. 


343 


Vid. ath Part 
of Mr. Pryn's 
e . a ſi nuſt h Parliament Re- 
alſo to be levied de Communitate Cioitatis vel Burgi, which lure mult mean the iger, p. 9. 


E ö And further, that the Word Commonaliy ſigniſied the Body of the Commons, e 


and not Tenants in Capite in the Reign of this King, appears by che Statute 
or Ordinance (tho the Year is uncertain) entituled, Conſuerudines Cantie, which 
WS you may fee in French in Tort/es Collection; the Title of them is thus, Cæux 
nt les uſages les queax Ja Communalty de Kent Clayment avoir en Tenements de 
vel End. Now every body who knows any thing of Gavel-Kind, knows alſo 
it was generally a Soccage Tenure, there being but little of it held by Knight's 
SS Service, and conſequen:ly the Owners of ſuch Lands who were then the great- 
RS c{ Part of that County, are here called Ja (ommunalty de Kent. 

_ 5 likewiſe in the Reign of Edward the Second, the fame Words are uſed in 
the ſame Senſe; as in the Statute of Pardon for the Death of Pierce Gave- 
bin made in the Seventh of this King; which is granted per nous (i. e. the 
Ling himſelf) per Archieſgues, Eveſques, Abbes, Priors, Counts, Barones, & la 
RE Commnalite de noſtre Roidumeè illonques aſſembles. | 

So alſo in the Latin Records, as appears by an Ac of Pardon granted by Parlia- 
ment, in the 12th Year of this King: Conſentientibus Prælatis, & Proceribus, & 
SS Communitate Regni. So likewiſe the Statute of rk of the fame Year, writ in French, 


| : is recited to have been made per Aſſent des Prelates, Counts, Barons, & la Com- Tottle's Stat. 


nunc du Royalme illongues aſſembles. Where you ſee that the Latin Word Com. 
nunitas, and the French le Commune ſignify the ſame Order of Men. 
nin the Reign of Edward the Third, I can give you many remarkable Exam- 
WE ples of the lame Words in the Parliament Roll. In the firſt of this King, 
Andrew de Hartford, a principal Citizen of London, was de Aſſenſu Prelato- 
un, (omitum, & totius Communitatis Regni, pardoned all Homicides ; which was 
a Pardon by AQ of Parliament. The very like Woids are alſo uſed in the 
RS ſame Koll in the AQ of Pardon granted to the City of London. 

1 could Inſtance in many more, but I ſhall only trouble you with one more 
in this King's Keign (it is ſo remarkable I cannot omit it) of the 34th of this 
King, and is to be fourd in the old Edition of Statutes printed in French ; 


ots, Sincurs & la Commune ount ordeines & efiables. 

10 conclude with the Reign of King Richard che Second, the like Expreſſion 
Found in the Parliament Roll of the 5th of Richard the Second, where the 
utc begins thus: Per Commune profit du Royalme d Angleterre eient faites 
e naſtre Sergneur le Roy, Prelats, Seigneurs, & l Commune de te Royalme 
_/.ncs en ceſt Parliament. From the Titles to which Two laſt Statutes, I pray 
Et blerve that the Word la Commune, is not only uſed for the Commons 
In the ſame Senſe as it was in the former King's Reigns; but alfo that theſe 
autres were made by the joint Aſſents of the King, Lords and Commons. 
o Likewiſe in the tame Ral are recited, Concordie, ive Ordinationes fate de 
Commun dſſenſu Regis Procerum, & Mag natum, & Communitatis Regni Anelie : 
ich 1 give you, to ſhew that the Words Communitas & te Commune always 
3 ſignify the ſame Thing in our Statutes and Records, viz. The Commons as 
now underſtood, difterent from your grat Lords and Tenants z and if they are 
0 be taken in this Senſe after the 18th of Edward the Firſt, I would be glad 
if you could ſhew me any ſufficient Reafor , why they ſhould not be fo un- 
Þ»] derſtood 


See Tottle's 
Collect ion. 


Rot. Parl. 1 2, 
Ed. 2, m. 17. 


P. 96. 


M. 8. 


M. 29, 


e Title begins thus, Ceux ſont les Choſes, queux nofire Scigneur le Roy, Pre- 


M. 21 


3 — — 


B. G. p. 32, 33. 
Rot. Pat. 30. 
Ed. I. n. 1. 


g ſe, & pro tota Communitate eju dem Regni, in "gy Parhamento no fro, mh; 
75 


others: And of theſe the Tenants in Capite granted and paid it firſt for then. 


Rot. Fin. 20. 
Ed. III. m. 7. 
See it at large, 
B. C. p. 37. 


this Record of the zoth of Edward the Firſt, which relates to a Tax give i 


derſtood all along before that Time, as well as in the 49th of Henry the Thin 


BIRBRLIOTHECAPOLITICA. 


only. 5 | | 
3 Tho I grant that theſe Words you mention are to be underſtood fo the 


Commons, as now taken, in many Records and Acts of Parliament, after the jg 
of Edward the Firſt ; (and therefore you need not to have taken the Paine th 
have gone beyond that Time) yet notwithſtanding, I think 'I can Prove f. 
you by very good Authorities, that the Word Communitas, (which | orane; 
the ſame Thing with Je Commune in French) when put after the Wondz by 
mites & Barones , does not ſignify the Commons of England in general - 
the Community of the Tenants In Capite alone, or at leaſt the Community of 1 
Tenants by Military Service; and that as low as the Reign of Edward th 
IId. But for Proof of this, I pray peruſe this Writ, which the Doctor hat 
given us in his Anſwer to Mr. P. Rex Archiepiſcopis, Epiſcopis, Abbau 
Prioribus, Comitibus, Baronibus, Militibus, & omnibus aliis de Comntatu Cini, 
Salutem. Sciatis quod cum primo die unij, Anno Regni noſiri decino ogy, 
Prelati, Comites, Barones, & cæteri Magnates de Regno noſiro concorditer, g, 


conceſſerunt quadraginta Solidos , de ſingulis Feodis Nlilitum, in dio Reoy u 
Auxilium, ad primogenitam Filiam noſtram Maritandam, &c. Cujus quiden jy, 
xilij levationi faciende , pro dite Communntatis aiſimento hujuſque ſuperſelng 
gratiose, £c. By this Record it is clear, that ſuch as paid Scutage, that is, fy. 
ty Shillings for a Knight's Fee, were then the 20% Regni Communitas, and y 


ſelves and Tenants ; and then their Tenants in Military Service, by virtue of ge 
King's Precept, paid it to them again for ſo many Fees as they held of them; þ 
that this Tax being raiſed wholly upon Knights Fees, muſt be granted only by 
thoſe that held by Knights-Service. 

But further: That the Communalte de Royaume , the Community of the Kin. 
dom, as repreſented by the Tenants in Capite, did {till fo continue as about mer. 
tion d, till almoſt the Middle of King Edward the Third's Reign, is s car 
proved by another Record of that King: Rex dilectis & fdelibus ſui Vice 
comiti Wigornie, Thome Bottiler de Upton ſuper Sabrinam, Militi; & Tyne 
Caſſy de Wych, Salutem Sciatis quod cum in pleno Parhamento noſtro apud Wei: 
monaſterium, ad diem Lune proximo poſt Feſlum Nativitatis Beate Man i. 
nis proximo preteritum tento, Prelan, Comes, Barones, & ceteri Magnate d 
Regno noſtro Anghe, Cc. pro ſe, & tota Communitate ejuſdem Regni, nobi Ot 
ceſſerunt quadraginta Solidos, de ſingulis Feodis Militum, in dicto Regno Angle, bs 
So that the whole Community of England, in this Record, were Military Me, 
ſuch as held Knights Fees, or Parts ot Knights Fees, and ſuch as paid Scunx; 
and they were neither the ordinary Freemen or Freeholders, nor the Multtus 
or Rabble. 

F. I pray, Sir, give me Leave to anſwer your Arguments from theſe Recs 
as you put them, leſt I forget what you have ſaid. In the firſt place, 2 h 


the 18th Year of his Reign; and recites an Aid of 40 5s. upon every knights 
Fee through the whole Kingdom, to have been given by the Biſhops, Fu, 
Barons, and other Magnates , (or Great Men of the Kingdom) in full Palit 
ment, for themſelves and the whole Community, to Marry the King's Dag 
ter; and which Subſidy he had deferred to Levy till now : And therefore, k. 
cauſe this was a Tax granted only upon Knights Fees, that thoſe only who p. 
this Scutage, were then the (ommunitas, or whole Body of the Kingdom; 
which is no Argument at all, ſince from this we may plainly collect the cal 
contrary. For it none had been to pay to this Tax, but thoſe that held f 
Knights-Service in Cupite, then the King would have had no need to have be 
it granted in Parliament; fince by the 14th Arncle of King John's Chili 
he might have Taxed his Tenants in Caprte for the Knighting of his Flach 
Son, and the Marriage of his Eldeſt Daughter, without the Aſſent of le 
Common Council of the Kingdom : And accord ing to your Hypotheſis, and . 
Authorities you have brought to prove it, theſe Tenants in Capite might al, 
by the like Reaſon, have made their Tenants by Knight-Service have col, 
buted to this Tax; which yet you ſe they could not do without the 1 


Dialegue the Seventh. 


prrliament: And . *. 
1 E extend to all the Lands in the whole Kingdom, as well thoſe that 
= hcld by Knight's-Service, as well as thoſe rhat did not ; for it is not here ſaid, as in 
ie Writ to the Sheriff of Suſſex, qui de nobis tenent in Capite; and then the Words 
ee, & tota Communitate Regnt, cannot mean (as you would have them) . 

W That the Lords, and Tenants in Capite, had granted it for themſelves, and the 
= Community of their Tenants by Military Service only, who (fay you) repre- 
I {nted the whole Community of the Kingdom; for then (as I have already 
= obſerved) this needed not to have been granted in Parliament at all. For at this 
WS rt, no Tenants of thoſe Abbeys and Monaſteries , (which were a great many) 
WE who did not hold In Capite, would have paid any thing to this Tax ; nor yet the 
King's Tenants, who did not hold in Capite, but of lome Caſtle, or Honour : 
Nor laſtly, any Tenants in Soccage, who were very numerous in Rent, as well as in 
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WS your Tenants in Capite, and other Under-Tenants by Military Service, had been 
then the Community of the whole Kingdom; this Community had not confiſted 
of above one Half, or at moſt a Third Part of the Kingdom. 
_—_ But in my Senſe of this Word Communitas, here will be no Difficulty at all; 
for theſe Mlagnates, mention'd in this Record, being taken (as I have proved 
they often are) for Knights of Shires, then theſe Words are thus to be under- 
ſtood ; viz. That all the Parties mention'd in this Record, gave for themſelves, 
nd the whole Community of the Kingdom, confiſting of all the Freehold- 
ers of Ergland, who all contributed to the Marriage of the King's Daughter, 
ccord ing to their reſpective Eſtates: And tho' the Senſe of this Word had been 


onnunitas, which I do not ſay always fignifies the Commons, only when it 
comes immediately after the Words Comes & Barones; as it does not in this 
ecord you have now cited. es - 
. But pray tell me how this could be; fince the Record ſays expreſly , that 
bis Aid was to be Raiſed by 40 s. upon every Knight's Fee; which could only 
E::cnd to Tenants by Knights-Service : Nor could this Word Communitas here ſig- 
Pify the Commons, as now underſtood ; fince the Citizens and Burgeſſes are not at 
ill mention'd, who (you know) do at this Day make up the greateſt Part of the 
epreſentatives of the Commons of England. - 
F. This proceeds from your not knowing, of elſe not conſidering, the Anci- 
Ent Manner of reckoning Eſtates, (and conſequently of Taxing by Knights Fees) 


oe Writs of the 24th and 26th of Henry the Third, as they are ſtill up- 
Pn the Coſe- Rolls; being both almoſt the ſame, word for word, which I 
= you at our laſt Meeting; yet fince you may have forgot them, pray 


tuo, clamart facies, Quod omnes illi de Comitatu tuo, qui tenent Feodunt 
iris intægrum, vel enum minus, quam Feodum integrum, dum tamen de Te- 
nento ſuo, ram Militari quam de Soccagio , poffit ſuſtentari ; & Milites non 
n, ſicut Tenemenia ſua diligunt citra Fe tum omnium Sanctorum, Anno Regni 
_/. XXV. Arm copunt., & ſe Milites fieri faciant. 

_ 7 you may note, that all Men, who held the Value of a Knight's Fee, 
ter by Military, or Soccage-Tenure , were liable to be made Knights, provi- 
by ed they could maintain themſelves of their Eſtates ; which could never have 
een, had not the Cuſtom of Reckoning and Taxing Eſtates of all ſorts, as well 
Knights Service, as otherwiſe, according to the Value of ſo many Knights Fees, 
char is, at 20 / per annum) been then commonly uſed. But as for your next Ob- 
ction, that the Citizens and Burgeſſes are not mention d in this Record, and ſo 
F could not be comprehended under the Words Communitgs Regni; this proves no 
8 ore than that which will eaſily be granted you; that this Word Communitas, uſed 
Y dobſect deen is there to be underſtood reſtrictively, and according to the 
i Kine — = Community of Freeholders, or Land-Holders of the 
e ef * 5 2 6 ince this Tax being wholly upon Lands, the Com- 
AM nd Boroughs, then called Communitates Ciuitatum, & Burgo- 
dle EItates lay in Money or Goods, could not be Taxed by Knights 
0 Yy Fees 5 


- 


therefore this Aid (or Subſidy ) being granted in Parliament, 


1 other Counties; (as Mr. Taylor proves in his Hiſtory of Gabel. Kind.) So that if 
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Wotherwiſe in this place, yet it would not have contradicted my Senſe of the Word 


ot only Lands held by Military , but Soccage-Tenure alſo ; as appears by 24. . III. 


m. 8. dorſo. 
26. H. III. 


Part 1. m. 6. 
doyſo. 


ad them again. Rex Vicecomiti Northampton. Salutem : Precipimis tibi „ uod Tir. de Militi- 
er toram Ballroam tuam, in ſingulis bonis Villis, & ſimiliter in pleno Comi- bus faciendu. 
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vice only: Pray ſee this very Record of the zath of Edward J. which Mr, Pi F 


Fag. 172, 173. 


” Feesz nor do 1 doubt but that if the Records of that Paliament + tle 


Ficeſhmum Benorum ſuorum mobilium, curialiter conceſſerunt, & graiaitil, 
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18th of Edward I. were now extant (which are loſt) it would appen & 
they alſo contributed to this Tax, according to their Eſtates, as they did A K 
24th Year of this King, to make the King's Eldeſt Son a Knight. And as for Nh 
other Record of the 2oth of Edward the Third, fince it is but the ſame in Fa 
with this of the 3oth of Edward the Firſt, the fame Anſwer will ſerve for boy, 
only I cannot but obſerve, that whereas you have often aſſerted that this Wai 
Communitas, did only fignify the Community of Tenants in Capite, now . 
fall a Peg lower, and it muſt at laſt take in the whole Community of Te £ N 
by Knights Service, whether in Caprre, or not, who muſt certainly grant this 7, 
by their Repreſentatives, the Knights of Shires, who were preſent a thi 
Parliament, as appears by the Writs of Summons 3 now if you grant (as ing 
you mult) that the Word Communitas now fignifies ſuch inferior Military Tena 
as then ſerved for Knights of Shires, why muft not the ſame Word 2 


like Perſons before the 18th of Edward the Firlt. | 5 
M. Well then, however, you grant that this Word Communitas does not ang; 
fignify all the Commons of England, as you ſuppoled ; but give me. leq h 


urge further, that it muſt mean the Community of the Tenants in Milian g. 


” 


given at large in his Appendix, which being long, I thall trouble you wit 
more than what makes to. our preſent Purpoſe, vis. That the King intendi u 
make his Son, Prince Edward, a Knight, Summoned the Archbiſhops, Biken 
Abbots, Priors, Earls, Barons, and other great Men of the whole Ki: 
dom, to appoint what Aid they. would grant the King towards it; and ta 
it follows thus, That the Prelates, Earls, Barons, and others, as at ff 
„Knights of Shires, being met, treating together with Deliberation, upon tj 
Matter, conſidering that an Aid was due to make his Son a Knipht K. 
* ſides the Burthen that lay upon the King, by reaſon of the Scorch Wa x 
length they unanimouſly Domino Regm conceſſerunt, pro ſe & tid Gn. 
munitate Regni triceſſimam partem omnium Bonorum ſ1orum temporatium nlilu, 
for making his Son a, Knight, and towards his Expences of his War in $1, 
And then the Crves & Burgenſes Civitatum, ac Burgorum, ac ceteri de Hun 
Regis Congregaoti, treating about the Premiſes, and conſidering, the Burthens hig 
upon the King (not mentioning any Aid for making his Son Knight, as not hi 
ing of the King by Knights-Fee, or Service, and therefore none of the Comny 
unity of the Kingdom) Domino Regi ununimiter ob cauſas ſupra dilus a, 
7 Viceſimam partem bonorum ſuorum mobilium. Here the Prelates, Fals, I. 
rons, and great Men, with the Knights of Shires, conſulted together and ge 
for themſelves, and the Community of the Kingdom, a Thirtieth Part of tt 
Goods, and the Citizens, Burgeſſes, and Tenants of the King's Demeſnes (id 
were likewiſe none of the Community of the Kingdom) gave a Twentieth Pat; 
for if they had been of the Community, they had paid a Thirtieth Part as wil 
the reſt; and therefore tis molt certain that even at this Time, vis. the jul 
of Edward I. they were not taken to be part of the Community of the Kingdom, 
and that the Tenants in Capite, Serjeanty, or ar leaſt the Military. Men, ad Te 
nants in Military Service were only ſuch. This I have cited, to ſhew jou 1 if 
Anciently the Citizens and Burgeſſes were not then reckoned as Part of the (at 
munity of the Kingdom, and therefore the Words Communitas, and Ie Conmilt, 
though put after, and diſtinct from Comes and Barones, did not then 
all the Commons of England, as you have very confidently aſſerted, | 
I. As to this laſt Record you have cited, I need give you no other Jule 
to it, than a like Writ of the 350) of this King, which the Door himſelf 
alſo given us in his G/efjary ; which I ſhall here read you at Large, together 
his Learned Comment upon it; it is for the Collecting of this Tue 
and Thirtieth Parc granted in the Thirty Fourth you have now mention 
the Writ runs thus, Miiribus, liberis bominibus, & tori Communitati 0 
tatus Middleſex tum infra Libertates, quam extra, ſalutem : cum Archie 
Epiſcopi, Abbates, Priores, Comites, Barones, Miſes, Liberi Homines, ® 
Communitates Comitatuum Regni noftri Triceſimam omnium Bonorum u 0 
temporalium mobilium, Croeſque & Burgenſes, ac Communitates omni f 
vitarum & Burgorum ejuſdem Regni, necnon Tenentes de Dominicis 1 


Dialogue the Seventh, 
Vi h to miſtake the Meaning of theſe Words, the Do- 
ff Don fn d us with this Learned Comment upon them, as 


And leſt 
ctor him 
« Bj alls, Barons, Abbots, Priors, Knights and Freemen, and Com- 
F” ee 8 gave a Thirtieth Part of their Goods, EO if they had 
been all Members, and fat in this Parliament. And fo it is laid of the Cities 
= < nd Burghs, that the Citizens, Burgeſſes, and the Communities of the 8 
and Burghs gave a Twentieth Part of their Moveables, as if they had been al 
( there. But theſe Words fignify no more, than that the Knights and Freemen 


and the Citizens and Burgeſſes, and Communities of Cities and Burghs, 
134 gave by their Repreſentatives, as 15 moſt clear from the Writ of 


54 Ire you would tell me, whether there can be a plainer Record againſt 

71 3 than this; for in the firſt place, who were theſe Knights, 
Preemen, and Commons, who granted this 26th and zoth Part of their Moveables 
in the 34th Year of this King; but the Knights, Citizens and Burgeſſes, the 
Ws lawful Repreſentatives of the whole Kingdom in General, as well thoſe who 
WS hcld i Capite, or elſe by inferior Military Service, as thoſe that held by any 
other Tenure? Or who were theſe Repreſentatives, but Men choſen out of all 
SS Sorts, as well thoſe that held by Knights Service, as thoſe rhat did not; unleſs 
SS you can prove (as you have not done hitherto) that all the Cities and Boroughs 


_ England held of the King in Capite; and that none but Tenants in Capite, 


or Military Service at leaſt, were choſen either for Counties or Cities: And 
SS though I find your Doctor has an utter Averſion to the Word Commons, and 
therefore will needs tranſlate the Word Communitates, by Communities, and 

not Commons; yet if you were to render theſe Words, the Commons of the 
WS Conties, Cities and Boroughs, into our Law-Latin, I deſire ro know what other 
Words you could make uſe of, but theſe in this Record, viz. Communitates (omi- 
ratuum, Civitatum & Burgorum® So that to conclude, if in the 28th, 34th and 
655th of Edward the Firſt, all the Commons gave by the ſame Repreſentatives as 
they do now, I can ſee no Reaſon why they might nor do ſo too, Thirty or 
== Forty (nay Threeſcore) Years before that Time; and pray take Notice alſo, 


1 chat here the Tenants in Ancient Demeſne gave likewiſe by themſelves „ and 


could not be charged by the Knights of Shires. And therefore, as Mr. Lambard 
in his Archeon very well obſerves, this Preſcription of not being chargeable with 

the reſt of the County, muſt be very Ancient, fince there was no Land at that 

Time reckon'd as Ancient Demeſne, which had not belong'd to the Crown before 
the making of Doomſday-Book. And if granting an Aid to the King ſeparately 
from the reſt of the Kingdom, were ſufficient to conſtitute the Grantors a di- 
WE {tint Eſtate, then the Tenants in Ancient Demeſne were no Part of the Com- 
mons of the Kingdom by the ſame Rule. 
M. I muſt confeſs, what you have now ſaid concerning the conſtant Uſe of the 
Words Communitas, and ie Commune (coming after Comites and Barones) to ex- 
preſs the Commons in Parliament in our Statutes and Records, would weigh 
much with me, had I not good Reaſon to believe there were no ſuch Thing as 
Commons in Parliament, in the Senſe now taken, before the 4.9th of Henry the 
bird; and from which Time I ſuppoſe it was diſcontinued till the 18th of 
= £4: the Firſt; for which I can give you very good Proofs : But in the mean 
iime pray ſhew me by any Record, or Statute, that there were any Knights, 
= Ctizns and Burgeſſes Summoned to Parliament till the Times 1 allow. For in 
be frſt Place, you cannot ſhew me any Mention of Commons in the Plural 
Wy Number, in any old Statute before Edward the Firſt's Time and as for the 
Words Communitas and Je Commune, which 1 grant was often uſed to expreſs the 
Commons eſter that Time, your ſelf own they are equivocal ; and therefore 
when put aſter 
F ſignify the Community of the ſmaller Tenants in Capite, which were 
4 the only Repreſentatives of the Commons that appeared in Parliament 
© | - 3 Days; and I am the more inclined to be of this O inion, becauſe J 
*: 1 the old Statutes very exactly, and cannot find any Mention of 
_ — mos in the Plural, much lefs of Knights, Citizens, or Bur- 
ges, all the Statute of the 34th of Edward the Firſt, de Tullagio non conceden- 


_—_ ß 


follows in the ſame Place. « Tt js faid in this Record, that the Archbiſhops, B. G. p. 34> 


= - gave by their Repreſentatives, and that the Communities of Counties, Clas/: 34 EA. I. 


S .. Expences for the Knights of Lincolnſhire, and ſo conſequently for the reſt. 


the Earls and Barons in the Inſtances you have given, may 
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Diſcontinvance: Therefore, pray ſhew. me if you can by any ſufficient Progf 
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do, (made in the 34th of Edward I) wherein 1 gant they are expreſly men 
tioned: And as for Writs of Summons, vou can produce none till the ,,; 
of this King, to Summon. them, to, Partiameng ;3 though L. ſhall Qhey 5 
and by, that the Doctor has found out one of the 18th, of Edward the il. 


whereby he proves they were then Summoned, after about Twenty ſix Year 


that hey were there in Henry the Third's Reign, or in Edward the Firlf', ul 
the 15/0. _ ide pf” 
E. I confeſs, your Doctor has not only exceeded all other Men, but bin 
ſelf too in this rare Diſcovery, : For whereas in his Firſt Edition of his hy 
ſwer to Mr. Petyt's Book, he, was content to follow Sir illiam Dugdele Fn 
make the Commons to. have been Firſt Summoned ro Parliament in the 49H 
of Henry the Third; and to have commenced - with Momrford's Rebellion, au 
ſo to have ſtill continued on. Now, the Doctor, upon Second Thoughts, in hi 
Edition in Folio, will have them never to, be Summoned any more than thy 
once; becauſe, forſooth, he cannot find them mentioned in ſuch expreſs Won: ME 
as that he cannot evade them, by ſaying the Senſe is Equivocal, And if r 
Commons not being expreſly mentioned in, our Statutes, were a ſuffcr WM 
Reaſon to prove them not to have been there; were the Writs of Summm 
loſt, as well after as they are before the 23d of Edward the Firſt; you mig 
as.well have faced us down, that there were none in all that Time, tl] th 
Statute de Tallagio non concedendo, you now mentioned. And for Proof of th 
pray ſee the Statute called Ar7icult ſuper. Chartas, made in the 28th of ti; 
King; which is ſaid to be made and granted by the King, at the Requelt 
the Prelates, Earls, and Barons, who are only mentioned in this Stature ; ay 
yet certainly the Commons were then at this Parliament, as appears by the 
Writs of Summons and Expences but now mentioned; and ſure their Afens 
were given to it, as well as the Biſhops, and Lords. I could ſhew yy 
the like in many other Statutes of this King; nor are the Words Conn 
72s, or Commonalty ever mentioned above Twice in all the Statutes of this 
King's Reign, viz. in that of Weſtminſter, the Firſt, and that againſt being 
of Arms: neither is the Word Commons to be found above once or txiò in 
all the Statutes. of Edward the Second. For in the Statutes made at Lili 
in the 9th of this King, tis ſaid to be done by the King, the Counts, Brom, 
and other Grands of the Kingdom. Now if theſe general Words did compre 
hend the Commons in thoſe Times, you grant they were conſtanly Sum. 
moned to Parliament: I defire you would give me any good Reaſon why tit 
ume general Words may not as well comprehend them long before? Andi 
the bare Omiſſion of the diſtindt Orders or States of Men that gave their Alles 
to the making of any Statute, and the different penning of Acts of Pala 
ment, were a ſufficient Reaſon to prove they had no Hand in it; I doubt iv 
Parts in Three of the old Statutes of Henry the Third, and Edward the Fil, 
would have been made without the Conſents, either of the Biſhops dt 
Lords; ſince in moſt of them there is no mention made of either: And that 
what I ſay is true, pray at your leiſure peruſe theſe Statutes following u. 
de Diſtrictione Scacarij of the 51ſt of Henry the Third, with other Sue 
made in the latter End of that King's Reign, as alſo that of Aon bunt 
made in the 11th of Edward the Firſt ; that of Wincheſter. made in the 130 
of this King; that of Merchants in the ſame Year: As alſo thoſe of C cus 
ſpete agatis, and Quo IH arranto; and ſee if you can find any mention, ith 
the Lords or Commons in them. — — | 
But to come to direct Proofs : Tho' I grant the Words Knights, Citizens, nd 
Burgeſſes were not expreſly mentioned in our. old Statutes z vet I ſhall pw 
to you by other, Words of a much more Comprehenſive. Signification, that tief 
appeared in Parliament in the very Beginning of Henry the Third's Ref 
For this we need go no farther than the Old Manuſcripts, as well as Pn 
Copies of Magna Charta ; which was firſt Granted in the Second Year, 20d 
gain confirmed in the ↄth of Henry the Third, both which conclude thus: 
Pro hac autem Donatione & Conceſſione, Archiepiſcopi, Epiſcopi, Abbates, Pri 
res, Comites, Barones, Milites, libere Tenentes, & omnes de Regno nuſtro did 
runt quintem decimam partem omnium mobilium ſuorum. Now can ® 
thing be more expreſs than this Clauſe, vis, That the Archbiſhops, Ro 
| 3 f 


Dialogue the Seventh. "an 
_ os, Priors, Earls, Barons, for themſelves and the inferior Orders, vis. 
ts. | 9 9 : 


1 4 Freeholders, and all others of the Kingdom by their Law- 
= ebe gave this 15th of their Moveables, at both thoſe Par. 


ments, in which this Charter was firſt made, and afterwards con- 


e 66 this Authority looks very plauſible at firſt; but if it be ſtriftly 
WS joked into, I believe it will prove nothing at all: for as to your Interpreta- 
Lon of theſe Words, I do not allow it, for Reaſons I ſhall ſhew you by. and 
SW. by. But in the firſt place give me leave to diſpute the Antiquity of * Charter, 
SS ich 1 do not take to be ſo Ancient as you make it; for tho I grant there 
nas ſich 2 Charter made in the 2d, and again confirmed in the ↄth of Henry 
WS the Third; yet you have already had my Thoughts of this Charter, which you 
oppoſe to be Henry the Third's, viz. that this which we now have is not 
E 2 properly his, but his Son Edward the Firſt's; fince it concludes thus: His teſti- 
7. Bonifacio Cuntuarienſis Archiepiſcopo, E. Londinenſi Epiſcopo, &c. Anno Regni 
% ( ſcil. Henrici 3.) nono; whereas this Boniface here mentioned, was not 
Archbiſhop of Canterbury before the 27 Henry the Third, nor was there any 
ne whoſe Name began with E. Biſhop of London, during the Time that Boni. 
eee held the See of Canterbury. as WORE 
nam very glad you have made theſe Objections againſt the Validity of 
as Charter: For if I can prove to you, that what you have now urged from 
our Friend the Doctor, is a meer Cavil againſt the Charter it ſelf, I think you 
nee Reaſon to be my Convert. In the firſt place, I therefore freely grant that 
ee Orin of this Charter is not to be found among the Statute Rolls in 
ee Tower, where there is nothing left of it on Record, except a Confirma- 
on ct it by a Charter of Inſpeximuws of Edward the Firſt, (the Concluſion of 
hich is as you have now given) and TI think there cannot be a greater Proof 
f the careleſs keeping, or Embezzlement of the Ancient Statutes and Records 
de Kingdom, than the Loſs of this great Charter, which certainly muſt 

e been enrolled at the Time when it was made; as well as every common 
rant made by the King to ordinary Perſons of Markets and Fairs; fince we 
id Copies of it ſtill Extant in the Ancient Annals of divers Monaſteries, 
bere the Originals of it were formerly kept; as in particular, in the Annals of 
We Abbey of Burton, publiſhed in the firſt Volume of Ancient Exgliſws Writers, Annals Burt. 
kcely Printed at Oxford, which fully anſwers your Objection; for inſtead of 5g. 271. Ce 
Woriface, it is there Witneſſed by S. Archepiſ. Cant. i.e. Stephen Langton, who ©: 
as then Archbiſhop of Canterbury near 20 Years before Boniface : there is 
Wo an, Cc. after the Name of this Archbiſhop. And the ſame Charter is like- 
ic recited Word for Word with the former; and hath the ſame Concluſion 
eas rhe granting of this 15th, by all the Parties above-mentioned, in 
Chronicle of ter Hemmgford, publiſhed by the Learned Dr. Gale, in his 
volume of Eng/j/þ Hiſtorians, only it hath no. Witneſſes Names at the end. Printed at 
WP: the King bimfelf, Teſte meipſo. And farther, both agree in all Things mate- en, 1887. 
SP with four Ancient Mariuſcript Copies of this Charter, of the 2d of Henry 
mc [ id, when he was in Minority, one of which is in the Cottonian Library . 
a was lately in Poſſeſſion of Sam. Baldwin, Serjeant at Law; a Third is in 
lands of John Cooke, Eſq; chief Prothonotary of the Court of Common Pleas; 

2 4th 15 at this preſent with Mr. Petyt of the Inner-Temple, which I my 
f bv ſen. 3 
ac put this out of all doubt, there is ſtill Extant a fair Original of this 
er of Confirmation of the 9th of Henry the Third, (when he was of full 
under the Great Seal of this King (which is ſuppoſed to have belonged to 
„% Abbey) and is now to be ſeen in the Hands of Sir Nathaniel Powel, 
1 3 of the Inner-Temple, who is ſo civil as to communicate it to all who 
I 48 : 4 ang to ſee 1o great a Rarity ; 10 that, tho it is not to be denied, 
er l 588 ee publiſhed by Sir Edward Cooke in his 2d Inſtitutes, is 
I 5 y : r of Confirmation of Edward the Firſt ; ſince Bomface was at 
e d 2 ol Canterbury, and Fulk Biſhop of London, (E. being -by 

put for F.) yet I think no Man has any Cauſe to doubt whether that 


| L auſe we diſpute about j F 5 
et E:c0ard the Firſt , be not in the Copies of this Charter, as well as in 
M, Well, 
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B. G. 
i, 1255 126. 


vis. omnes de Regno, thoſe who gave or granted this Subſidy, 
bers of that Parliament ; 


men and Villains (of which there were great Store in thoſe Days) and Al 95 


believe that theſe Words are to be underſtood literally? Or that all thoſe b. 


reſpective Repreſentatives, granted this Fifteenth. I hope it is a good Rule! 


r theſe Words ſignify no more, than that the Knights and Freemen gal bf 


BiBbLlioTHEcCa PorLttTICA 


M. Well, admitting this Charter to be as ancient as you pleaſe, yet | 
me tell you, if your Senſe be, that the Words at the End of this Chans 
| 0 | 

if you will underſtand it fo, and according , . 
literal Meaning of the Words, then omnes de Regno, as well thoſe that * 
Eſtates in Land, as thoſe that had nor, all Copy-bo/ders, all Tradeſmen, all 


vants were there preſent as Members of Parliament. And ſo then 
willingly underſtand where all theſe People ſhould meet, how their Councy 
ſhould be managed, and how it is poſſible in ſuch Meetings (if any ſuch thr 
can be) to prevent the greateſt Confuſion imaginable. The Meaning then i 
the Words muſt be, that the Archbiſhops, Biſhops, Abbots, Earls, By, 
Knights, Free Tenants, and all of the Kingdom, or all the Kings 95 
jects, Dederunt, that is, paid a Fifteenth Part of tieir Moveables to the x; 
for his granting theſe Charters ; not that they themſelves gave or arte f 
Subſidy. And tis reaſonable to conclude, that all the King's Subſet peilh 
Fifteenth Part; becauſe one way or other, little or much, they enjoyed the y, AN 
nefit of them. I take this to be the Genuine Senſe of the Words, but 1, AY 
Paris, whoth you now quoted, makes it very apparent, who were the c. 
tuent Parts of this Parliament; for if you pleaſe to obſerve, the Men to wy 
the Chief Juſtice propoſed this Fifteenth, and thoſe who conſulted ahoy þ 
King's Demands, and thoſe that returned an Anſwer to them; and alſo on: 
ed the Fifteenth Part of the Moveables, as well of the Eccleſiaſticks, à [i 
of the whole Kingdom, were only the Archbiſhops, Biſhops, Earls, Barons 4 
bots, Priors ; and therefore they were the only conſtituent Parts of this b. 
liament, as they were alſo of the Parliament, or great Council held 1: . 
ton, in the Twentieth Year of this King's Reign; Whither ſays Mr. Py; 
Conſummato cum gaudio Nuptiali convivio Rex recedens a Londonijs vert Je. 
retonam, ut ibi revocati Magnates una cum Rege de Regni Mega an 
tratarent. | 

F. I think I can as eafily anſwer this ſmall Objettion againſt out mein 
of theſe Words at the End of this Charter. Do I affirm that theſe Woh 
are to be taken literally, or the contrary ? Therefore you do ill to put a S 
upon me, which I do not allow of. But pray tell who ever was ſo mad % » Ml 


. Woll 


ſons who you here give us a Bed-Roll of, could all appear in Parliamen h 

Perſon, or had all Votes at the Election of Parliament Men; and yer ti 4 
that, this Cauſe is true in a legal, tho' not in a literal Senſe, that Il ts 
Freemen of the Kingdom granted this 15th, viz. That the Prelates and Ten 
poral Lords in their proper Perſons, and all the reſt of the Kingdom by tki 


your Civil, as well as our Common Law, that he who gives, or grants a 
Thing by his ſufficient Proxy or Repreſentatrve, is ſaid to perform it by tim 
elf; and in this Senſe, all the Men in the Kingdom gave, or granted 3 Fit 
teenth for the Confirmation of this Charter; and ſo at this Day, it my be 
ſaid in a legal Senfe, that all the Men of the Kingdom do join in ging BN c 
the King a Tax by their Repreſentatives in Parliament, tho' none but fucks {RE 
are Freeholders of 40 f. a Year, can have Votes at the Election of Knigts 77 
of the Shire, nor any but the Aldermen of divers Cities and Towns, ade 0 
Freemen of Corporations, and the Scot and Lot Men of Boroughs, who he 
any Votes at the Election of Citizens or Burgeſſes. * 
And that your Doctor himſelf, tho' he hath miſled you in the ere d hs 
this Word Dederunt, yet can grant this to be a reaſonable Interpretatio! d 11 
this Clauſe, when he is in a good Humour.; pray remember his Comm Be - 
upon the Record of the 34th” of Edward the Firſt, which I gave you W AW ;;. 
now ; wherein, after the Barones it follows, that Mites Liber: Homines 5 
Communitates Commitatuum dederunt , granted a 3oth Part of their Moveabls = i; 


and the Communates Gvitutum & Burgorum a 20thi; © Whereupon he tells j% 


„ theſe Words are ſo exprefled as it they had been there all in Perſon ; W 5 to 


; | Te | S 
„ their Repreſenrarivcs, and that the Communities of Counties, and the (: - = 
1 | 


Dialogue the Seventh. 


„ Sor hs gave by their Repreſentatives”. ; And why theſe Milites 
Mig in 2 'S Regno, might not do it as well in the lame 
Senſe, in the beginning of the Reign of Henry the Third, when this * 
der Was granted and confirmed, I ſhould be glad if you could give EE 
gcient Reaſon. So t hat I ſhall refer it to your own Ingenuity, to conſider, when 
the Charter ſays expreſly, that all the Perſons therein mentioned gave a Fit- 
BS :-cnth. whether it be not a manifeſt wreſting of the Grammatical Significa- 
tion of this Word Dederunt, to render it they paid; for at this rate a Man 
day make Words fignify juſt what he pleaſes. But our ancient Engh/h 
UHiſtorians are the beſt Judges in this Caſe. For the Annals of Waverly-Abbey 
WS publiſhed in the ſame Volume I laſt mentioned, under the Year 1225, having 

W given us a ſhort Account of the granting theſe Charters, 9th of Henry the Third, 
rccite the Concluſion of the great Charter in the ſame Words as they are in 
mae Charter it ſelf; only before Dederunt there is alſo added the Word Con- 
(Cceſſerunt, which ſhews that the Author of this Part oſ thoſe Annals, who might 
very well write at the ſame Time, or preſently after the Charter was granted, 
by his Paraphraſe of Conceſſerunt, ſeemed to intend to prevent any ſuch Mi- 
take in the Signification of the Word Dederunt. And that this was the con- 
WS {tn Opinion of all Hiſtorians and Antiquaries to this Day, I will ſhew 


3 4 you from Henry de Knighton, who lived within 100 Years after this Charter id. Scriptores 


351 


[ I | was granted, and in his Hiſtory hath this Paſſage in this Year, ig. 9th of Henry Cor. 2429. 


me Third; Pot hec Rex Henricus conctſſit Magnatibus terre duns Chartas unam 
( Foreſa, & aliam de Libertatibus ob quam cuuſam Communes Regni conceſ- 
SS cr: 15 Partem mobilium, & in mobilium. From whence it appears plainly 
chat at the Time when this Author writ, it was generally believed that the 
cCcmmons (called Mites & Liber: Tenentes in this Charter) granted this 15th 
ot all their Goods. . 

1˖ ſhall conclude with a modern Authority of a Perſon, who you will own 
to be a Man of great Judgment and Learning, viz. Sir Henry Spelman, who 
in his Diſcourſe of Magna Charta, inſerted in his Gloſſary, hath this remark- 
able Paſſage, Demum Anno 9. Regis Henrici concedente Clero, & Populo cum 
RS /lignatibus Quintodecimam partem omnium rerum mobilium totius Regni Angliæ; 
renovantur Charte Libertatum, prout ſub Rege Johanne prius erunt condite , 


the Lords and Clergy. As for what you ſay farther, whereby yau would ſet 


a ſelf, I ſuppoſe you or the Doctor from whom you borrowed this Notion, are 
che firſt who interpret ancient Statutes and Records, according to the general 
Words of Hiſtorians : Whereas I always thought till now, that the Senſe of 
BS the Hiſtorians ought to have been underſtood by Records, and not vice verſa ; 
WE fince the former differ one from another in the Manner of Expreſſion of the 
conſtituent Parts of our great Councils or Parliament, and for brevity ſake 
= cxpreſ> themſelves in as few Words as they can. ; 
= Bur notwithſtanding the Conciſeneſs of thoſe Expreſſions which we find 
in Mat. Paris, and other ancient Authors; yet I think even in this Place now 
cited, there are Words enough to prove there were other Lay-Perſons at this 
W Council, beſides Earls and Barons there mentioned; or elſe, what is the mean- 
ins of theſe Words als Unwerſis immediately after Barontbus , to whom 
Hebert de Burgh propoſed the King's Demands, and who alſo gave their An- 


wvoere not (or elſe to what Purpoſe was this Diſtinction made) then they were 
meer Commoners; and ſo we find there were Commons in Parliament, from 
de Authority of Mar. Paris, that before the 49th of Henry the Third; which is 
hkewäſe proved by the Statute of Merton (which I have lately cited) in the 
wy Concluſion of its Preface, which runs thus, Ita proviſum fuit, & conceſſum tam d pre- 
$i diclis Archiepiſcopis, Epiſcopis, Commbus, Baronibus, quam ab ipſo Rege, & Alijs. 
Now pray tell me who theſe & 4% were, if not the Commons , for you 
ad not anſwer this Queſtion when J laſt mentioned this Statute. 

. 1 ſhall tell you my Thoughts of theſe Ali by and by, when I come 
wy 2 theſe Words omnes de Regno; but in the mean Time, give me leave to 
de you the Doctor's Interpretation of this Word ilirer put here after 
| Barones, 


3 


Lise ir is plain, thar by fle He meant che Commons as diſtin From. 


Pag. 376; 


up the Authority of Mat. Paris againſt the expreſs Words of the Charter it 


er to them? And if theſe Gentlemen were not Barons, as certainly they 
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Ibid. p. 65. 


what; but otherwiſe it is all meer Suppoſition, without any Ground. But pie 


BIBLIO THE NA POL ITICA. 


Barones, which Milites were not Knights of Shites (as you ſuppoſe ) ber 
Tenants in Capite by Military Service; as appears by the Aſſize or Statute jt 
Richard the Firſt, quoted by R. Hovenden in his Hiſtory, which is ſai 0 
have been made, per Aſſenſum & Conſilium Archiepiſcoporum, & Epiſe Me 
Abbatum, Comitum & Baronum, & Militum. Now thele Milites were of M, 
{tiled Barons, and the Barons, Milites. Nam Miles (faith Sir Henry Spejy . 
quem Baronem vocabant non a Mlilitari Cingulo (quo Equites creabantur ) i , 1 
litari Feodo, quo alias Poſſeſſor & hbere Tenens, nuncupatus eft, nomen 1 
that is, ſuch as had Lands given them for, or ſuch as held Lands by Miliz 
Service, and did Homage and Fealty to thoſe of whom they held their Lan! 
and in this Senſe, Mat. Paris calls all the Temporal Nobility Milites, when in the 
Parliament 37 of Henry the Third, he ſays, 2 Militibus Conceſſum ef} Scutagin 
ilo Anno ad Scutum tres NMarce. | 


M. Theſe will likewiſe bear a like Interpretation; for by theſe Yen Te. 
nentes, that immediately follow in this Charter after Mz/:tes, J ſuppoſe were ment 
no other than the leſſer Tenants in Capite, who having ſcanty Knights Fees, 0 
part of Knights Fees, defired not Knighthood, or had compounded, or fined for it 
that they might not be made Knights, and who not being actual Knights, ar 
here called Free Tenants or Freeholders, as I have already told you at out li 
Meeting. 

F. Pray give me leave to anfiver this Interpretation of the Word Lim 
Jenentes, before we proceed farther. You may remember that 1 have ar 
ſwered all your Authorities, whereby you would prove that the Tents 
in Capite were at this Time the only proper Freeholders of the Kingdon; 
ſince I then proved to you from Sir Henry Spelman's Gloſſary, that any Fit 
man having an Eſtate of Inheritance, was as much the Liberi Tenens, a Freehold, 
as the belt Tenant i Capite in Englund. Indeed if the Words had I 
Miles & liberi Tenentes, qui de Rege ſenuerunt in Capite, you had faid fone 


on to the laſt Words in this Charter, & omnes de Regno noſtro; what can tle! 
mean, but that all the Freemen of the Kingdom gave this Fifteenth by their La 
Repreſentatives? 

M. It you do not like our Senſe of theſe Words, Mites and Liberi Tenet; 
I cannot help it, nor ſhall I diſpute them longer with you; but as for #5 
laft Clauſe in the Charter, & omnes de Regno, it only means, all thoſe WP 
were Tenants in Capite in general in the ſame Senſe; as when our Act 
Hiſtorians mention Regnum & Sacerdotium, by Regnum is to be undeſob 
both the Temporal and Spiritual Barons, great and ſmall; the King's Jultics 
or any other that exerciſed any ſhare or Miniſterial part of the Government 
as perhaps all thoſe did one way or other, by coming to our Great Could 
or Parliaments, Sc. all which is evident from the Words of the Quadri palit 
Hiſtory, concerning Thomas Becker, thus, Rex apud Clarendum, Regnum coli 
cat unrverſum, Quo cum veniſſent Preſules, & Preceres, &c. i. e. the who 
Baronage called together by the King's Writ, or a full Meeting of che de 


Tic 


Dialogue the Seventh. 353 
isl and Temporal Barons, both_great and fimall. I pray alto ere that 
2 IS ou your ſelf made uſe of but now, out of Marr. Paris, whereby you 
=. Fl ove this the Common Council of the whole Kingdom was diftinet from 
een el Tenants in Capite; becauſe that after the Curia held at Chriſtmas, the 
__ diately iſſued out his Writs, commanding omnibus ad Regnum Ape. 
1 rien 4 gon; and yet you fee there are no more mentioned 
- gantibus, to appear at London ; al J J *( Pri Earl d 
„be Summoned than the Archbiſhops, Biſhops, Abbots, Priors, Earls an 3 
E 2 25 So that we may hence learn the true Meaning of theſe Words, omnes de B. C. p. 65: 
ens ſpectantes, in Mart. Paris, the Reg7um, or e x | 11 1 
es, the totalis Regni wniverſitas, the mfinita gb um mult udo; and HO 
ies us the Meaning of thoſe Words, omnes ali de Reg no, in the Cloſe Roll of 
be Qth of Henry the Third, to the Sheriff of Somerſerſhire, Scias quod Comes M. C. Dor. 
bene, ©& onnes ij de tore Regno noſiro, &c. Conceſſerunt, &c. Which are 
further explained by a Writ in the ſame Roll about the ſame Buſineſs, directed 1 
o the Sheriff of & (which you have likewiſe cited) beginning thus, Sciatis Wi Me Be 
1 Archiepiſcopi, Epiſcopi, Abbates, Priores, Comes, Barones, omnes Aly de 
,, in Capite nobis conceſſerunt, Bic, Here 
ie ont alij de Regno, were the omnes qui de nobis Jenent in Capite; which 
eere then all the Regnum, or Communitas Regni. So likewiſe it may be farther | 
BS. oved from a Record of the 48th of Henry the Third, Rex omnibus, 8c. cum Rot. Fat. N. 5. 
ercrabilrs Patres, G. E. Eborum Archiepiſcopus, &c. & ali Prælati, Magnates, 
%s, liberi Tenentes, & omnes alij de Regno nobis nuper in Articulo neceſſitatis 
RS vim fectrunt, & ſubſidium, &c. And I may alſo put you in mind of the 
ort 1 cited but now, directed Archiepiſcupis, Epiſcopis, &c. Comitibus, Baroni- 
„, Ailitibus, & omnibus aliis de Comitatu Kanciæ, &c. for the Levy ing of Forty 
WShillings upon every Knights Fee in that County. Now this Writ could not be 
irected to all the Men in Kent, but to all ſuch as paid Scatage; for not a For- 
ecm Part of them were Tenants 77 Capite, or Military Service. So that theſe 
ies alij de Reg no, and omnes alij Comitatus, were the fame one with the other, 
ad otherwiſe it could not be: For by omnes de Regno, or omnes alij de Reg no, 
oe Inhabitants in general could not be underſtood, for they never were Sum- 
voned, no not the Hundredth Part of them, to meet in Great Councils; for twas 
wpoſſible they ſhould; and perhaps not above a Fourth Part of the King- 
om paid to this Fifteenth, if we confider how many Servants, Villains, 
Bondmen, and many ſuch People there were then in the Nation that paid 
WDothing. | | 
= 7. You have taken a great deal -of Pains to perplex and darken Words in 
Whemſclves very clear and perſpicuous ; for methinks it is a ſtrange piece of 
Confidence in your Doctor, when the Charter ſays expreſsly, That Omnes de 
Wecno, all the Freemen of the Kingdom gave this 15th, to reſtrain this Ac 
only to the Tenants ½ Copite, who were but a few in Compariſon to the 
hole Kingdom; this is indeed to make Words fignify any Thing he 
ancles. | 
W But to anſwer your Authorities, which are founded all upon falſe Suppo- 
lions, without any Proof. As to your Authority from the 2adrilogus Hi ory 
f Thomas Becker ; it is true, that the Præſules and Proceres are there called 
| ue, the Kingdom; but I have already proved at our laſt Meeting, that this 
ond Proceres was of ſo comprehenfive a Signification, that it took in all the 
. rincipal Men of the Kingdom, as well thoſe that were Lords, as thoſe that were 
or; ſo that the chief Citizens and Magiſtrates of our Cities and great Towns, 
ee otten ſtiled Proceres & Magnates C vitatum, in our Ancient Hiſtorians and 
cords; and certainly the great Freeholders, or Knights of Shires did much more 
WJ ulily deſerve that Title. „ 
Ei — for the other Paſſage out of Mat. Paris, where the Biſhops, Abbots, 
#: arls = Barons, are called omnes ad Regnum ſpefantes ; this is but a general 
= 3 in this Author, and proves nothing: For either the Word 
. E 3 OT all the ſmaller Tenants in Cabite, or it does not; if the latter, 
LEES _ _— recite all the Orders of Men, whom your ſelf 
_ this 10 ALA appeared there; fince the great Barons alone could 
r a Novilum multitudo mentioned in this Author; if the for- 
. plain, chat he thereby comprehended more than thoſe who were 
. 2 2 really 
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Meaning ? 


are omnes ali de toto Regno noſtro; yet the Doctor has in his Gary pu 


 BiBriotntca Porttica, 


really Batons, Since it is certain that the ſmaller Teams in Copize were ny 


feally ſo, and conſequently were meer Commoners, as I have told you more th. 
— And then make the moſt of this Word Barones, it ny. 1. 25 — 
and common Acceptation, take in all the chief Freeholders, or Lords of Me 
nors, which ( as I have already proved ) were often called Barons in our Ancien 
Hiſtorians, and Laws of the firſt Norman Kings; and Mr. Cambden tells 155 
that under the Word Baronagium, omnes Regm ordines continarentur. This | 
fay, ſuppoſing that by this infinita Nobilium multitudo, is to be underſtood, 
ali the chief Gentry, or Freeholders of England, called often Nobilit as Amzli 
as I have already made out, and which may alſo take in the Repreſentatiye 
of Cities and Towns; but if we ſhould ſuppoſe, that by the Barones her 
mentioned, are to be underſtood only the Tenants in Capite ; yet, fince th 
together with the great Lords, made the chiefeſt Figure in the Government 
it was eaſy for this Author to overſlip the particular Mention of others, 
being enough to comprehend them with the Repreſentatives of the reſt « 
the Kingdom, under the general Phraſe of Infinita Nobilinm multitudo: As 
have already ſaid, the Conciſeneſs of Hiſtorians, was to be explained by on 
Statutes and Records, and not that their expreſs Words ſhould be interpret 
by the obſcure or general Phraſes and Expreſſions of Hiſtorians; and i | 
by omnes de Regno, are to be underſtood all the Tenants in Capite in ge 
neral ; how could this be without a notorious Tautology ? Since if it be 
as you ſay, that the Biſhops, Abbots, Earls and Barons, comprehended all the 
greater Nobility, and the Milites & liberi Tenentes, all the leſſer, or Tenan 
In Capite, (who made then the whole Kingdom) if ſo, what can theſe Work 
omnes de Regno here ſignify, but ſo many idle Words without any Senſe 


But it will be now more eaſy to anſwer your falſe Interpretation of the 
Words, omnes Alij de Regno, which you will needs have to ſignify only tt 
Tenants in Capite ; and it will be no hard Matter to ſhew you the Doctah 
Prevarications on theſe Words; for as to the firft Writ directed to the Sheriff i 
Somerſetſhire, though I confeſs the Words at the beginning of the Wi, 


poſely concealed the Words that follow, which plainly reſtrain them 
Tenants in Capite, and their Under-Tenants by Military Service. But! 
you pleaſe but to turn to the Writ which he has given us at large in his Append 
Numb. 14. you will find, firſt, that this Writ recites, that the Earls, Barons, a 
omnes Alij de Regno, had granted the King an Aid of Two Marks on ew 
Knights-Fee, gue de nobis Tenent in Capite. Secondly, That at the Command i 
the Earls, Barons, and all others that held 77 Capite, the Sheriff ſhould diftni 
omnes milites & liberi tenentes qui de eis tenent per ſervitium militare, who me! 
likewiſe to pay the King the like Sum of Two Marks for every Knights-F 
ſo that you may here plainly ſee, that this could be no general Tax granted byt: 
whole Kingdom, fince none but Tenants in Capite, and their Under-Tenants 
Knights Service, were chargeable with it ; which, if given with their Conſents, mi 
have been done in full Parliament, and in which they had Repreſentatives of th! 
own chuſing; and if without their Conſents, was directly contrary to Law. 
But you need go no farther than this Writ you have now cited, to pri 
that the Mites & liberi tenentes, were not at this Time only Tenant # 
Capite, as you ſuppoſe, but their Feudatory Tenants alſo ; as appears by the 
preſs Words of this Writ, which orders and directs the Sheriff to diftrain ont! 
Milites, & liberi Tenentes qui de eis tenent per ſervitium Militare. But à f 
the other Writ to the Sheriff of Sex, which (as you ſay truly ) relates tot 
former, to the Sheriff of Somerſetſpire; it ſufficiently interprets thoſe gu 
Words, omnes alij de Regno, and expreſly reſtrains them to omnes alij qui de wi 
tenent in Capite, who in a Council of themſelves alone, granted this Tax for tl. 
ſelves only, as I have already proved; which, whether ir was according to Lan 
not, we ſhall enquire by and by. | | 
But in the mean Time, give me leave to anſwer your next Record, of i 
48th of Henry III. which recites an extraordinary Service and Aid done by 
Prelati, Magnates, liberi Tenentes, & omnes alij de Regno : Now that this ® 
not à Service performed, or an Aid given by the Tenants 2 Capite ou 
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ingdom, the Word Swb/idium in the Writ may teach you, which was 

2223 8 than by the whole Kingdom in Parliament. But let us 
f | conſider the Subſtance of this Record, which is indeed but the King's Decla- c 
n of a Right to all his Subjects in general, or the Freemen of the whole . 
Kin dom, that what they had lately performed in Articulo neceſſitatis prædictæ, 
. 0 cedat in prejudicium, nec ad poſterum trabatur in conſuetudinem, vel conſe- 
por nec ad hujus modi ſervitium compellentur ; which being the Effect of this 
kecord now ſee the Cauſe why it was granted, which you may find in another 
Record of the ſame Year, and on the Roll, and to which this Record you cited 


A. 9. doy 0. 


relates, which is a general Summons directed, Archiepiſcopis, Epiſcopis, Abbati- 


bus. Comitibus, Baronibus, Vice-comitibus, Militibus, liberis Hominibus, & uni- 
verſe Communitati Comitatus Lincolniæ, commanding them all, even the Citizens 
and Townſmen, immediately to appear with ſuch Arms as are there expreſſed ( and 
were proper for each Man's Eſtate and Condition) for the common Defence of the 
Kingdom, againſt Strangers then ready to invade it; and this Record alſo ſays, 
eodem modo ſcribitur ceteris Vice comitibus Anglick. Now fince it appears by 
this Writ of Summons, by which this Service and Aid was performed, that not 
only the Tenants in Capite, but all the Subjects of the whole Kingdom, were 
engaged in the Performance of it; can any body, but one who will take Things by 
halves, ſuppoſe that by theſe omnes alij de Regno there mentioned, ( and who muſt 
certainly be the ſame Parties intended in the Doctor's own Record, vig. all the 
Freemen of the Kingdom) could be meant no more than the Leſſer Tenants 
in Capite, taken alrogether, when they had been ( according to our Senſe ) all par- 
ticularly named before ? | 

But that by theſe omnes de Regno, cannot be here meant only the Tenants _ _ 
in Capite, but all the Freemen of the whole Kingdom, I ſhall prove by another Nen. df, 
Record of the 16th of Henry III. and is the very Writ I gave you before, wherein 
it is recited, that the Villani, together with the reſt of the Liber; Homines, had 
given a Thirtieth Part of their Moveables; in Conſideration of which, this Writ 
concludes thus, Conceſſimus etiam Archiepiſcopis, Epiſcopts, Abbatibus, Prioribus, 
Comtibus, Baronibus, & vobis omnibus Allis de Regno noſtro, quod tam Charts 


noſtra, de Foreſla, quam aha Charta noſtra de Libertatibus, quas eis, & vobis 


feri fecimus de cetero in omnibus teneantur ; fo that it plainly appears, that by 
theſe Words in this Record, omnibus Aliis de Regno, muſt be underſtood all the 
Freemen of the Kingdom in general, unleſs you will allow none to have had any 
ſhare in theſe Charters, or to have received any Benefit by them, but the Doctors 


| Tenants in Capite alone; which ſure you will not affirm. 


But leſt I tire you as well as my ſelf, in dwelling fo long upon Things ſo 


plain and obvious, were not they by too much Artifice rendred obſcure, I 
come at laſt to the Conclufion of your Diſcourſe, which is no more than a Repeti- 
tion of what you had faid at firſt ; that becauſe all the Kingdom could not 
| be ſummoned to appear in Parliament, and that Villains and Servants, Cc. 
g never paid to chis Tax; that therefore the Words omnes de Regno are nor 
| to be underſtood literally; (a doughty Diſcovery ) and therefore you have 
Fond an Expedient to help this Contradiction by your Tenants 12 Capite, and 
by Knights, Citizens and Burgeſſes for the Laity, and by the Procuratores 
| Cer: tor the Interior Clergy. Whoſe Interpretation is moſt agreeable to Truth, 
W | durſt leave to any indifferent Judge; for I muſt needs te)] you once again, 
I cannot ſee any manner of Reaſon, either from Authorities, or from the Nature 
of the Thing, that ever your Tenants in Capite could be the omnes de Regno in 


a legal Senſe, and as {uch did repreſent all the Freemen of Eſtates in the whole 
Kingdom; therefore if you can prove this, it may go far to convince me, 


| Otherwiſe not. 


A. Since you will not reſt ſatisfied with thoſe Authorities 1 have already pro- B. 4. E. 
duced to prove it; pray let me Diſcourſe with you a little more particularly of 117. E. dir. 
the Nature of Tenures by Knights Service. I therefore ſuppoſe that the Doctor Ibid. 121. 
hath very well proved by ſeveral Records, as alſo the Two Writs of the [9th 
of Henry the Third, to the Sheriffs of Somerſet and Suſſex, that the King 
aciently by his Prerogative, and his original Power and Right reſerved 

| upon Knights Fees, did Tax the Military Tenants of his Tenants in Capite, 
| and their other ordinary Free Tong, and by his Writs caufei1 them to pay 

2 2 both 


356 


B. I. 4. Pag. 
179, 180. 


Rot. 11. Hen, 
3. M. 19. 


Fol. 442. 


#200; & 3. 


V. 1. 


B. 4. 7. 178. 


BIBLIOTHEK CAPOLITICA. 


both Scutage Tax, and Scutage Service, and other reaſonable Aids, as often ax. 


Neceſſity required. | 
F. I grant indeed the Matter of Fact to have been ſometimes as you © 


ſince there is no averring againſt expreſs Records; but I fay likewiſe, that x ; 
for thoſe Writs the Dr. has given us, concerning the King's Ordering the She. { 
riffs to diſtrain the Meſne Tenants of the Tenants in Capite for Scutage. de. FT 
vice, as to Marry their Daughters, or for the finding of Men in any War. 7 
like Expedition; it was no more than what thoſe Meſhe Tenants were bound " 
to do by the Tenures of their Eſtates; if they had failed to ſerve their Lords 4 
in Perſon, or by ſufficient Deputies: And therefore the King might lepaly e 
grant them Scutage upon ſuch Tenants; and perhaps might alſo change the 1 
Service in Perſon into a pecuniary Aid, as appears by ſome of thoſe Writs the D. ly 
has given us; and this not by his extraordinary Prerogative, but by Law. $ NM 
likewiſe, tho' your Tenants in Capite could Tax themſelves in their diſtin an 
Council, or elſe in the Common Council of the whole Kingdom, at what nr | G1 
they pleaſed, for the Knights Fees they held of the King; and tho' the King Pr 
might ſometimes undertake, by this Pretence, to Levy a Scutage of Two Mat 1 
on their Under-Tenants alſo ; yet does it not appear by either of thoſe Je otl 
cords you have now cited, that they gave for more than themſelves alone; th He 
Words in the Writs being only, that they had given the King Eficax Jun. 1 
tum of Two Marks upon every Knight's Fee (as well Wards as others) wy not 
held of him in Capite, without any mention of their Meſne Tenants. So thi gre 
if the Sheriff was afterwards ordered to diſtrain theſe Meſne Tenants alſo, fix tha 
Two Marks for each Knight's Fee they held of their Lords; this was fins and 
ing a Point of Prerogative; for by the fame Rule the King might ( by th | hay 
like Prerogative) have Taxed -all the Biſhops, Abbots, Great Lords, and a | bec 
other Tenants in Capite, without their Conſents, as well as their Meſne I. You 
nants, tho' it was contrary to the expreſs Words of the Charters of Rig ſwe 
Wham I. and King John, which you your ſelf cited at our former Mar WII 
ing: So that granting the Matter of Fact ro have been practiſed ſometing | Natl 
as your Records make out ; this is no Proof that this was a conſtant Las, ad 
or ſettled Cuſtom ; much leſs that the King had a Right fo to do. bro 
M. I do not doubt but that J can prove to you, that what this King th dow 
did in charging theſe Meſne Tenants, was according to his Ancient Prerop in 4 
tive, and what himſelf and his Predeceſſors had frequently done, both x ſuch 
fore and after that Clauſe in King Johns Charter of Nullum Scutagium, it incl 
Auxilium ponam in Regno meo, &c. was granted; nay after it was granted if | the 
Henry III. and Edward I. that they taxed their Demeſnes thro' England, (tho ple 
not the whole Kingdom) by the Advice of their Privy-Council, until the S the 
tute de Tallagio non concedendo was made, in the 34th of Edward I. Ant We prod 
both Richard I. and King John, had taxed the whole Kingdom, without c ll oe 
mon Aſſent, before the Grant of Magna Charta : As alſo in the Reign of I. wy 
chard I. as you may find in Hoveden, who lived at that Time; (the Paltz | 1 
is long, and therefore I ſhall only give you the Beginning of it ;) vig. t 1 f 
this King, Anno 1198. (Regno 9.) accepit de unaquaque Carucata Terre 1s on 
Anghe, V. S5lidos de Auxiho, &c. And then goes on to ſhew us the Maine! * 
how it was raiſed and collected; and 'tis obſervable, that he uſes theſe Walch, DE ; 
Auxilium and Ta/lagium , for the ſame Tax. So we find in Mat. Paris, Int For | 
King John took a Seventh Part of all Moveables, without common Ala, Fe 
and another time a Thirtieth; the Great Men and Clergy grumbling at l Kina, 
King Henry III. alſo taxed all his Demeſnes, in the 33d Year of his keg) 11 5 
as appears by a Writ in the Cloſe-Roll of this Year ; whereby he alſo con. Tang 
mands the Sheriff of Bachs, that he make Philip Baſſet a Rationabilæ Talk! as 
um, de bominibus ſuis de eo tenentibus in Manerio de Wycumb, quod aliqu# which 
fin Dominicum Prædeceſſorum Regis, &c. | - — 
In the 39th Year, this King (as the Doctor ſhews us at large, by 4 Re: gunlt 
cord in the keeping of the Remembrancer of the Exchequer) taxed all d | ron 
Demeſnes ; and, among the reſt, the City of London at zoco Marks; which, — 
tho' with ſome Conteſt, (mention d in this Record) they were at laſt for 3 


to pay; becauſe it was found upon Record, that this King, and his Fatbel 


had ſeveral times Talliated (or Taxed) the faid City in like manner, be 
| 


up. 
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dums therein mentioned; © that » _ 2 and Citizens were fain to ac- 
ſelves thus Talliable by the King. . 
112 7 Year of his pogo Taxed all his Demeſne Lands beyond . . 52, 
Trent, by his Eſtheators : And this Right was acknowledged by all the Bi- %. 00: 
ſhops, Earls and Barons, in the 33d Year of Edward I. as appears by their gyley's Paci. 
Perition to him in Parliament, in theſe Words: Ad Petitionem archiep1/copo- Fur. 
mum, Epiſcoporum, Prelatorum, Comitum © Baronum, & alioram proborum bomi- 
mm de Terra petentium quod Rex concedere velit quod ipſi polſint tulliare amiqua 
dominica, unde ſunt in Tenantia, ſicut Rex Dominica ſua tahavit ; na reſponſum 
t petitur. | 
| Mpzm Af hich you may plainly ſee, that the Kings of Eng/and had ancient- 
ly a Prerogative of laying Taxes, not only upon their own Tenants and their 
| Meſne Tenants who held under them, bur upon the whole Kingdom too ; 
and if their Succeſſors have acted otherwiſe, it has proceeded from their meer 
| Grace and Favour, who have tyed up their own Hands from exercifing this 
Prerogative. 5 5 
| F. Pray, Sir, obſerve, that you have now quitted the main Queſtion, Whether 
others beſides the Tenants in Capite appeared in Parliament before the 49th of 
Henry the Third; and after that, till the 18th of Edward the Firſt? And now ſtart 
1 new Point, Whether the King, with the Conſent of his Tenants in Capite would 
not Tax the whole Kingdom? And to make our this, you have muſter'd up a 
great many Authorities; but for what End I know not, unleſs it be to prove 
| that ſome former Kings ſtretch'd their Prerogative to act directly againſt Law, 
and their own Charters to the contrary ; and to juſtify them in it when they 
| have done; as it all Things were done according to their Lawful Prerogative, 
| becauſe they did it. If this be Law or Reaſon either, much good may do 
you with it: For at this rate the King, notwithſtanding all Laws made and 
== {worm to by him to the contrary, may take what he pleaſes out of our Eſtates 
without our Conſents, becauſe his Predeceſſors broke the Laws, and their Coro- 
nation Oath into the Bargain. But you might have remembred, that a de facto 
ad jus, non datur conſequentia; but I doubt the Precedents you have now 
brought, will not come up to the Proof of the Aſſertion you have laid 
down: For it is plain, as well from King Johns Charter, as by that Paſſage 
in Braton I but now cited, whereby it appears, that extraordinary Taxes, 
ſuch as Hidage, Corage, and Carvage, & alia (under which I ſuppoſe was 
included your Scutage Tax alſo) could not be impoſed without the Conſent of 
| the Common Council of the whole Kingdom, when the King met his Peo- 
ple in Parliament. If then this were Law, whatever King Fohn or Henry 
the Third, or any other King acted contrary to this Rule, was iliegal, and 
produced among other Miſchiefs the general Revolt of all the Baronage, 5. e. 
as well the Inferior as Superior Nobility of the whole Kingdom; till {ſuch 
| Time as our Kings finding they could do no good by Force, were fain, at 
laſt to content themſelves with the Legal Prerogatives of the Crown, and 
| by new Laws and freſh Declarations of the Ancient Law, to declare it un- 
lawtul for them to impole any Taxes upon their Subjects, without their Con- 
ſents in Parliament. es 
But let me tell you, that by thus ſetting up the King's Illegal Prerozative of 
| taxing the Meſne Tenants of their Tenants ia Capite, you quit the Queſtion; 
For I asked you by what Right the Tenants in Capire (whom you ſuppoſe) 
could grant by this great Charter a Fifteenth of che Moveables of the whole 
Kingdom, as well of thoſe who did not hold of them by Military Ser- 
| Vice, as of thoſe that did; nay of thoſe who never held of them at all ? 
And you then fly preſently ro I know not what unknown Royal Preroga- 
| tive of Taxing the Meſne Tenants of the Tenants in Capite at pleaſure ; 
which you mult allow, either was according to Law, or it was not: If the for- 
mer, I have already proved he could not do it by Law at all; bur if a- 
aint Law, there was the like Reaſon why he ſhould have had the like Pre- 
togative over his Tenants in Capite too; even over the very Biſhops, Ab- 
bots, and Temporal Lords: And then 1 defire to know whether the great 
2 of the Kingdom had not been long ſince deſtroyed and given 
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But to examine your Authorities. It is true, Hoveden ſays of Richard 

Firſt, that accepit de unaquaq; Hida Terre V. ſolidos; yet does it not thereſo 
follow, that he took this Tax without conſent of his great Council. It was l 
ordinary Phraſe of Writers in thoſe times, to ſay, Rex accepit, i. e. 8 
ceived ſuch a Tax, when indeed he took nothing but what was given hj : 
by his Parliament. And therefore, tho' we find this Tax not mentionel ; 
any other Writer, but only Hoveden , and ſo cannot give you an expres 
Proof that this Tax was granted in a Great Council; yet it is moſt like, 
( nay, certain it was) for the Word accepit does not in its own nature im 
any violent or illegal Exaction: And therefore conſidering the nature of th 
Thing, it is greater Reaſon to ſuppoſe, that this Aid was granted by Cu. 
ſent; fince this ſame Author tells us, in the Relation of this Affair, that yg 

Money was received by the Hands of two lawful Knights of each Hund 
and that they did Anſwer this Money to the Exchequer, Coram Epiſcopis, jj 
batibus, & Baronibus ad hoc aſfignatis, who would never have undertaken; 
had not this Tax been granted by the Common Council of the King, 
but that this King could not Tax the whole Kingdom at his pleaſure, may. 
pear by a Relation out of this very Author, in the very ſame Year, but a. | 
Paz. 441, b. tle before, viz. That when the King demanded by Hubert, Archbiſhop of ( 
terbury, that Homines Anglie, the Men of England ſhould find him 300 jj, 
tec, i. e. Knights to ſtay one whole Year in his Service, or elſe would gr 
him ſo much Money, as that he might therewith maintain thoſe 300 Kg 
in conſtant Pay, vis. © to every Knight Three Shillings of -Engl/h Mo 
* Wages a Day; and that to grant this, all the reſt were willing, as not 6. 
“ ring to reſiſt the King's Will; only Hugh, Biſhop of Lincoln, as a true 5. 
<* vant of God, abſtaining from all evil, aniwered, That he would by no mew 
< agree to the King's Deſire, becauſe it would redound to the detrimen g 
© his Church, Cc. And fo it ſeems the Buſineſs fell and came to notty 
Now it is plain, that this Requeſt muſt have been made in the great Cop 
cil of the Kingdom, or at leaſt in that of the Tenants in Capite; and f 
could not charge his Subjects with the keeping but of 300 Horſemen for ye 
Year, without their Aſſents, can any Body believe that he ſhould preſently 
extort a much greater Sum, v1z. Five Shillings out of every Plowland in fp. 
land? But as for all your Precedents for King Johns Reign; he. was ſuch! 
Notorious Tyrant, and Breaker of his Coronation Oath, and common Faith n 
to God and Man, that I hoped that neither your ſelf nor any good EI, 
Man would have fetch'd Precedents for Prerogative, from ſo profligate a fegt 
as his; and in which I grant there were more than once Illegal Exactions of this 
Vid. Cron. Nature; which yet are branded by thoſe very Hiſtorians that relate them, fi 
Thom. Wikes, great Oppreſſions and unjuſt Exactions; as particularly in this firſt Inſtaz 
Annales de gut of Mat. Paris, of King John's taking away by Force the Seventh of th 


12 'N Moveable Goods of the whole Kingdom; which is by this Author called by y 
nno 1207. 


Oxford. The ſame I may fay to the like Exactions of his Son Henry the Thi, 
which are branded by all Writers, as horrible and illegal Oppreſſions; na, at 
owned to be ſo by this King's frequent Confirmations of Magna Charta, md 
Acknowledgments of his Breach of them, and Promiſes to obſerve them he. 
ter for the future. But I am ſorry to find your Doctor, whem you poll, 
both in his Anſwers to Mr. P. and Mr. A. as alſo in his compleat Hiſtory, itil 
cite the moſt violent and illegal Actions, nay the very Per juries, for Flower 
the Crown, and Royal Prerogatives. = 

But as for the Authorites you urge for this King's Talliating his Demelns 
without Conſent of Parliament; you your ſelf grant that this Talliage was 0 
general upon the whole Kingdom; and if 1o, could only concern his ut 
Tenants in Ancient Demeſne, and none elſe ; who were always exempted fin 
being taxed with the reſt of the Nation, becauſe they were liable to yield i 
King a reaſonable Talliage, ratione Tenure, whenſoever he needed it; ye this 
was counted rather a Privilege than otherwiſe ; ſince they were not only 
from all other Burthens and Parliamentary Attendance; but were alſo Ts 
much leſs than the reſt of the Nation, in regard of their Tilling the King's Lab 
for the Maintenance of his Houſhold ; But when this reaſonable a” 
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grew to be abuſed , and the Exaftions levied . upon them became - into- 
lerable, then they would no longer ſuffer it; but got it taken. away by the. 
Statute de Tallagio non concedendo. After which we find the Tenants in Ancient 
Demeſne frequently giving their Shares of Aids and Subſidies in Parliament 
by Delegates of their own, as in the Record, of the, zyth of Edward, the 
Firſt, which you have now cited; till at laſt they came to be reſolved into 
the common Body of the Kingdom; but as for the City of London, it was 
never taken for part of the King's Demeans; and ſo is not to be found in 
Doomeſday-Book 3 but as appears by Record, held of the King in Capite ; and 
therefore could be no otherwiſe Taxed than as the reſt of the Tenants in Ca- 
ire, that is, by the Common Council of the Kingdom. And this made the 
| Londoners deny to be otherwiſe Talliated , as appears by this Record of Henry 
| the Third, which you have now cited, But the truth. is, they had this Exaction 
| fiſt laid upon them in the exorbitant Reign of King John; and this was after- 
W wards trumped again upon them in all the ill part of his Son's Government, 
| becauſe his Father had done it before; and 1 doubt not but it Ship-Money 
had paſſed unqueſtioned, and been as often paid in the Reign of King Charles 
the Firſt, but that it would have been urged as a Precedent in the Reign of 
8 Charles the Second. | ue | 
W But as for your laſt Authority of the 33d of Edward the Firſt, pray take 
Notice, that it is before the Statute de Tallagio non concedendo, and extends only 
do ſuch Eltares in Ancient Demeſne, as were heid of the King by Noblemen or 
Gentlemen, either by Gift, or Purchaſe; and which, for all that, {till kept the 
W Ancient Cuſtom of being Talliated by the King, as their Under-Tenants 
= were by them, to enable the Lords to pay the King's Talliage; and in this 
W Senſe I underſtand theſe Words in this Record, wade ſunt in Tenant, i. e. 
of which they are in Tenancy to the King. Nor does the Record call them Do- 
minicu ſua, as it does the King's Demeſnes that follow: So that this could 
bot be a Tax upon all Under-Tenants by Knights Service, as you ſuppole ; ſince 
their Eſtates were never called Antiqua Dominica, and therefore I think after all 
| you cannot ſhew me any legal Precedent that our Kings claimed a Right under 
Colour of their Prerogative, of Taxing the whole Nation de Alto & Baſſo, ar 
$ their pleaſure. Es 
AM. I ſhall not now diſpute it longer with, you, whether the Kings of Exg- 
and had not anciently a Power of Taxing the Lands held of them, without 
the Conſent of their Great Council; but thus much I think I may lafely aver 
That when this Great, Charter was made, the Tenants 77 (apite, as the Common 
Council of the Kingdom, gave Taxes and made Laws, not only for themſelves 
3 bur their Meſne Tenants, and the whole Nation alſo. Nor was this at all un- 
, reaſonable, that thoſ2 who thus held Eſtates by Meſhe Tenure under the Te- 
] _ in Copite, ſhould be bound by the Acts of thoſe of whom they held them: „ „ 
| fince we fee in Scotland, that at this Day none fit there, either as Commiſſioners 1, J. bes. 
of Shires, or Burgeſles for the Royal Boroughs, but ſuch as hold 7 Capite of NO 
g the King; for anciently, before the Law for excuſing the ſmaller Barons or 
N Tenants in Capite from coming to Parliament, and ſending Commiſſioners of 
| Shites in their ſtead, was intoduced by a Statute made in the Seventh Parli 
went of King James the Firſt, Anno Dom. 1420, it conſiſted all of 3 of 
ait, viz. of the Biſhops, Abbots, Priors, Earls, Barons, & Liberi Tenent; 
equi de Rege Tenent in Capite ; as appears b th g 1 5 
By dk 5 y tne very Words in the Latin 
| {ities to divers of thoſe Statutes, as you may find them in Skenes Collecti 
ef Scorch Laws. Now if this Law did anciently , and does Kill prevail D 
. Scalond, that the Tenants in Capite ſhould be the ſole Re 3 f that 
whole Kingdom, I cannot ſee any Reaſon why it mi E 1 1 
anclently in Eng/and alſo, eſpecially ſince 1 Laie den pot have been. 
Y tack this Opinion. „ elpecially Ince 1 can give you ſo good Reaſons to 
F. I will Anſwer your Argument from Scotlan 
ew Time give me leave 2 you why I caink x Tr . 3 
- Loy 2 La and that for two Reaſons, Firſt, becauſe it was i 
wh, 3 3 f 55 ee it was againſt the known Law of the Kingdom. 
1 0 n, is apparent; ſince what Reaſon was there, that if 
an in thoſe Times purchaſed an Eſtate f. | ion, of 
| e for à valuable Confideration, - * 
1 
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But to examine your Authorities. It is true, Hoveden ſays of Ric barg 
Firſt, that accepit de unaquaq; Hida Terre V. ſolidos; yet does it not 3 
follow, that he took this Tax without conſent of his great Council. It was 1 
ordinary Phraſe of Writers in thoſe times, to ſay, Rex accepit, i. e. N 
ceived ſuch a Tax, when indeed he took nothing but what was given hi : 
by his Parliament. And therefore, tho' we find this Tax not mentioneg ; 
any other Writer, but only Hoveden , and ſo cannot give you an _ 
Proof that this Tax was granted in a Great Council; yet it is moſt lik 
( nay, certain it was) for the Word accepit does not in its own nature im n 
any violent or illegal ExaCtion : And therefore conſidering the nature of th 
Thing, it is greater Reaſon to ſuppoſe, that this Aid was granted by C. 
ſent ; fince this ſame Author tells us, in the Relation of this Affair, that th 
Money was received by the Hands of two lawful Knights of each Hung; 
and that they did Anſwer this Money to the Exchequer, Coram Epiſcopis, ji 
batibus, & Baronibus ad hoc alſignatis, who would never have undertaken 
had not this Tax been granted by the Common Council of the Kingdon 
but that this King could not Tax the whole Kingdom at his pleaſure, may y, Wi 
pear by a Relation out of this very Author, in the very ſame Year, but 11, 
Paz. 441, b. tle before, viz. That when the King demanded by Hubert, Archbiſhop of (, 
0 terbury, that Homines Angliæ, the Men of England ſhould find him 300 , 
tes, i. e. Knights to ſtay one whole Year in his Service, or elſe would g 
him ſo much Money, as that he might therewith maintain thoſe 300 Knigte 
in conſtant Pay, vis. © to every Knight Three Shillings of Exgliſb Mong 
„ Wages a Day; and that to grant this, all the reſt were willing, as not d. 
« ring to refiſt the King's Will; only Hugh, Biſhop of Lincoln, as a true $. 
< vant of God, abſtaining from all evil, aniwered, That he would by no may 
« agree to the King's Defire, becauſe it would redound to the - detriment i 
his Church, Ec.” And fo it ſeems the Buſineſs fell and came to nothin Wi 
Now it is plain, that this Requeſt muſt have been made in the great Cour 
cil of the Kingdom, or at leaſt in that of the Tenants in Capite; and if he 
could not charge his Subjects with the keeping but of 300 Horſemen for on 
Year, without their Aſſents, can any Body believe that he ſhould preſently afr 
extort a much greater Sum, vis. Five Shillings out of every Plowland in ER 
land? But as for all your Precedents for King Johns Reign; he was ſuch; 
Notorious Tyrant, and Breaker of his Coronation Oath, and common Faith hi 
to God and Man, that I hoped that neither your felt nor any good E 
Man would have fetch'd Precedents for Prerogative, from ſo profligate a Ren 
as his; and in which I grant there were more than once Illegal Exactions of ti 
Vid. Cin. Nature; which yet are branded by thoſe very Hiſtorians that relate them, ft 
Thom. Wikes, great Oppreſſions and unjuſt Exactions; as particularly in this firſt Inſt 
& Annales de Out of Mat. Paris, of King John's taking away by Force the Seventh of ti 
1 Moveable Goods of the whole Kingdom; which is by this Author called by » 
Publiſhed better than Rapinian, Rapine or Robbery. : = 
Oxford. The ſame I may fay to the like ExaQtions of his Son Henry the This, i 
which are branded by all Writers, as horrible and illegal Oppreſſions; nay, is 
owned to be ſo by this King's frequent Confirmations of Magna Charta, wt 
Acknowledgments of his Breach of them, and Promiſes to obſerve them i 
ter for the future. But I am ſorry to find your Doctor, whem you folla 
both in his Anſwers to Mr. P. and Mr. A. as alſo in his compleat Hiſtory, {tilt 
cite the moſt violent and illegal Actions, nay the very Per juries, for Flower 
the Crown, and Royal Prerogatives. 
But as for the Authorites you urge for this King's Talliating his Demeis 
without Conſent of Parliament; you your ſelf grant that this Talliage was . 
general upon the whole Kingdom; and if ſo, could only concern his 
Tenants in Ancient Demeſhe, and none elſe ; who were always exempted fin 
being taxed with the reſt of the Nation, becauſe they were liable to yield" 
King a reaſonable Talliage, ratione Tenure, whenſoever he needed it; yett 
was counted rather a Privilege than otherwiſe ; ſince they were not only 
from all other Burthens and Parliamentary Attendance z bur were alſo Tu 
much leſs than the reſt of the Nation, in regard of their Tilling the King's Lanb 
for the Maintenance of his Houſhold ; But when this reaſonable Frogs 
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Palatines ſhould have been bound by all Acts of Parliament, and Taxed with. 


J. A. P. 12. 
Rot. Pat. 2. 
E. I. M. 6. 


Rot. Pat. 20. 


I. . . 


been taxed by themſelves. 


F. R. C. p 45; 


Rot. Aleman 
14 Ed. 3. m. g. 


And which is alſo remarkable, this County was now fallen to the Crown {ir 


* had given him a 9th of their Goods there wentioned, that therefore e 
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Lord, or any other Tenant in Capite (as certainly Thouſands did) to be held eithe 
by Knight's Service, or in Soccage, that ſuch a Tenant ſhould lye at the Mer 

of his Lord, to diſpoſe of his Eſtate in Taxes, and make Laws for him at 10 
Pleaſure; however exorbitant thoſe Taxes were, or inconvenient thoſe Laws mi 1 
prove; the Lord being no Repreſentative, of his own Choice or Appointment? 0 
In the next Place, that this was contrary to the received Law and Cuſton 
of the Kingdom in thoſe Times, I can prove by Two very ſufficient Author. 
ties, the one of the Earl of Cheſter, the other of the Biſhop of Durham. Now 
it is certain that both this Earl and Biſhop held their County Palatines iy G 
pite immediately of the King, nor had thoſe Counties any Repreſentatie 
in Parliament, till long after that they had Knights of Shires and Burgeſs 
granted them by particular Statutes made for that Purpoſe ; now accorgir 
to your Hypotheſis, all the Freeholders and Inhabitants of thoſe Coun 


the reſt of the Kingdom as often as there were Laws made, and Taxes Piven 
when their Biſhop or Earl was preſent, which was not ſo; for in the jy 
Place as for the County of Cheſter, if the Earl had been the Repreſentative» 
Parliament of his Tenants by Knight's Service or otherwiſe, as alſo of all ix 
Abbeys, and the City of Cheſter it ſelf, and all other great Towns in th 
County, his Vote in Parliament would have obliged all of them; and ther 
would have been no need of a Common Council or Parliament of the Sts 
of the whole County, in which they then made Laws, and taxed themes 
as a ſeparate Body from the reſt of the Kingdom; as may appear from the 
following Records which Mr. A. hath given us; the firſt of which is a Wir 
of King Edward the Firſt, directed Archiepiſcopis, Epiſcopis, Abbatibus, Pri 
ribus, Baronibus, Militibus, & omnibus alits Eidelibus ſuis in Comitat. Ceſtrie, x 
Citing, That whereas the Prelates, Counts, Barons, & alii de Regno, had g. 
ven him a 15th of their Moveables, he defires that they alſo would df 
their Benevolence and Courteſy ( in Latin Curialitate) grant him the like 
Subſidy ; which, Note, could not be done out of a Common Council. 

So likewiſe in ancther Writ of the 2oth of this King, reciting, That wheres 
the Probi Homines, & Communitas Ceftrie ſicut cæteri de Regno noſiro 15m 
partem omnium mobilium ſuorum nobis conceſſerunt gratioſe, Now ſuppoſing (as 
DcEtor always does) that theſe Prob: Hommes were the Earls Tenants «« 
Capite, what can this Word Communitas here ſignify, but another Sort of Ms | 
diſtin& from them, viz. the Commonalty or Commons of that Coun! 


want of Heirs Male of the laſt Earl; and fo according to the Doctor's Notin, 
the King being their ſole Repreſentative needed not to have been behold 
to them for theſe Subfidies ; ſince tho not as King, yet as Earl of Cheſter, k 
might have taxed them himſelf; which yet he thought not fit to do, becauk 
he knew it was contrary to the Rights and Privileges of that County, wic 
had ever fince the Grant of it to Hugh Lupus by William the Firſt, alu 


Which Privileges are alſo expreſly ſet forth in a Supplication of all ttt | 
Eſtates of this County Palatine to King Henry the Sixth, which Mr. P. 
given us from an ancient Copy of it then in the Hands of Sir Thomas Mainau 
of that County, Baronet : Wherein the ** Abbots, Priors, and Clergy, Bat 
Knights, Eſquires, and Commonalty, ſet forth, that they with the Conſent il 
« the Earl, did make and admit Laws within the ſame, Cc. and that no It 
« heritors, or Poſſeſſors within the ſaid County were chargeable or liable, or 
4 bounden, charged, or hurt of their Bodies, Liberties, Franchiſes, Lands, God 
<« or Poſſeſſions, unleſs the ſaid County had agreed unto it. Now what can het 
be meant by County but the Common Council, or Parliament thereof, fi 
otherwiſe they could make no Laws, nor do any other publick Act? 

The like I may fay for the County Palatine of Durham, which from t! 
Grant thereof by William Rufus to the then Biſhop, had always been raed 
by themſelves, and not by the Biſhop in Parliament, and that as low bee 
Reign of Edward the Third; as appears by this Record of the 14th of i! 
King; containing a Letter or Commiſſion to R. Biſhop of Durham; reci'%% 
* That whereas the Prelates, Earls, Barons and the Commons of Count® 


Bi 
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6c Biſhops ſhould convene the 
« Communitas, to gran 


„ Pleaſure. 


them. 


of theſe Eſtates and 


q = Taxes too. 


So that upon all theſe Accounts, it was then as reaſonable that the Tenants 
ni Capite ſhould in thoſe Days make Laws, and grant Taxes for all the reſt 
of the Kingdom; as the Tenants in Capite in Scotland ſhould do fo to this very 
Day, for all the Inhabitants of that Kingdom of never ſo great Eſtates; and to this 


Argument which is certain in Matter of Fact, you have yet anſwered nothing, nor 
do I believe can. | 


3 


W could give the Superior Lord a Power over his Tenant's Eſtate, to make 
W Laws for him, and Tax him as he pleaſed, then by the ſame Rule, the King 
We 25 Supreme Lord over all his Tenants in Capite, ſhould have had the like 
W Power over them, of making what Laws for them, and impoſing what Taxes 
be pleaſed upon them, without their Conſents; and ſo there would have been 
vo need of Common Councils or Parliaments at all, fince upon your Hypo- 
W thels, the Tenants in Capite were the only Perſons that had any Right to ap- 
bear there, But if neither the Wardſhip, Marriage, nor Relief of the Heir, 
W could give the King ſuch a Power over his Tenants in Capite, much leſs 
could they attain the like Right over all their Meſhe Tenants by Knights 

W >crvice ; for that would have given them a greater Power over their Tenants 
un the King himſelf had over them; therefore if thoſe great Tyes of 
W Wardſhip, Marriage and Relief of the Heir, could neither give the King, 
dot yet any Tenant in Capite, Power over the Eſtate or Liberty of his Tenants 
by Knights Service, much leſs over their Tenants by Socage Tenure, who 
Were not under this Sub jection. And Rather, if a Right of Forfeiture alone, 
a 2 in 


Magnites. & . N * ve fire 
40 ; ty Palatine ) ad, certum diem, locum, with all conve- 
« wy ; Bae * Lows, 8 perſuade and excite the flid Magnates & 
c ay t the King the like, or a larger Subſidy, towards the 
Maintenance of his Wars; which had been altogether in vain, if the Biſhop, 
or the King could in thoſe Days have Taxed this County at their 


A ir theſe great Tenants in Caprte could not Tax their Meſge Tenants 
I 5 75 den Conſents, much leſs could the reſt of the Tenants in (apite 
in Eng/and impoſe Taxes on their Tenants in Military Service, or in Socage, 
without their Conſents, which laſt had a much leſs Dependance upon 


confeſs I never confidered theſe Precedents of the County Pala- B. 4 # 

1 * Wueste and Durham; and therefore can ſay nothing to them at preſent, . 
| Gnce it is Matter of Fact; but as to Reaſon and Law, I think it is conſonant 
W :© both, that not only Tenants in Military Service, but Socage Tenure, ſhould be 
bound by the Acts of their Superior Lords, of whom all the Lands of England 
were formerly held by Knights Service: And though in Proceſs of Time. many 
- 3 became free Tenements, or were holden in Socage; 

W that is, were a ſort of Freeholders; yet the Lords retained Homage (which in 
me Times we now write of, was no idle infignificant Word) and by that a Domi- 
nion over the Eſtate; whereby upon Diſobedience, Treachery, or Injury done 

do the Lords, c. the Lands were forfeited to them. And although the 
W Lands, nor the Tenants of them ( which were termed Freeholders) were ſub- 
W ett to any baſe Services, or ſervile Works, yet the Lords had a great Power 

W over theſe Tenants, by reaſon of their doing Homage to them (which though now 
WE antiquated) yet co nomine, their Lands were many ways liable to Forfeiture, and 


FE. I cannot ſee, notwithſtanding what you have now ſaid, that the Su- 
perior Lords, by reaſon of Homage, ſhould have an abſolute Power over 
their Tenants Eſtates: For though in the Profeſſion of Homage to the Lords, I 
grant the Tenant thereby promiſed to become the Lord's Man; yet he never 
thereby meant to become his Slave; and there were mutual Duties on both 
Sides; ſo that if the Lord failed to protect his Tenant in his Eſtate, or un- 
juſtly oppreſſed him, he might have refuſed ( nay renounced ) his Ho- 
mage, til] the Lord had done him right; nor can I ſee how a bare Right of having 
the Forfeiture of the Eſtate in the Caſes you have put, which yet let me tel] 
W you, were never ſo ſtrict in reſpect of Socage as Military Tenure, as I could 
thew you, were it worth while; for if this Right of Forfeiture alone, 
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in ſome Caſes, could have given the Lords a Power of making Laws . 
ranting Taxes for his Tenants in Socage, then th have ft vl 
2 9 ö | ge, they ſhould have til] k 
that Right by this Rule, fince all Lords had a Right of Forfeiture even ba 
their Tenants in Socage in ſome Caſes, before the Statute of takin i 
Knights Service, and the Court of Wards, and Liveries, in the S005 
Year of King Charles the Second; as I could prove, were it s. 
while. Mt 
As to Scotland, I ſhall not deny the Matter of Fact to be 38 ,. 
| . . , . 1 You 
; ſay, that it hath at this Day no other Repreſentatives in their Parlian; 
{ but the Tenants in Capite; yet whether it was ſo or not ancient! po: 
| ——_ much doubt; ſince I find the very fame Words and Phraſes made uſe of þ 
. the Titles of their old Statutes, as alſo in their Records, to ey 5 
the Conſtituent Parts of the great Council of that Kingdom, as were ui, 
d. Chari, in England, to expreſs thoſe of England at the ſame Time. For Proof 0 
eta, which, pray ſee the old Charters of King Malcolm III. and David I. 38 wa 
bpunkerligg. may find them at the end of the Second Volume in Mr. Dwgdale's Mong 
Anelic. and you will ſee the former to have been made by the Aﬀen ( | 
the Cmites & Barones Regni, Gero adquieſcenteque Populo, &c. and %] 
ſhall alſo ſhew you from Sir John Skene's Collection of Scotiſh Laws; . 
begin with the moſt Ancient there Extant, (viz.) an Aſſize or Statute my 
B. 4 F p. 9s. in the Time of King Willam, Sirnamed the Lion, who began his Reign Am 
o 5 . Dom. 1105. in the Fifth of our Henry I.; to the Obſervance whereof | i 
EL. 2. Cap. 5, There expreſſed, that the Fpiſcopr, Abbates, Comites, Barones, Thani, & tn 
: Communitas Regm tenere firmter juraverunt. So likewiſe King Alexander | 
Stat. Alex2n. who began to Reign Arno 1214, which was the Sixteenth Lear of on 
Reg, Fol. 22. King John, and he made his Laws de conſilio & afſenſu venerabilium Pam 
* Emſcoporum, Abbatum, Baronum, ac proborum hominum ſuborum Scotiæ, and wh 
thele were, may allo farther appear by the beginning of certain Statutes made hy 
the ſaid King A/exander in the ſame Year, which begin thus, Sratuit Rey pu 
| comſilium & aſſenſum totius communitatrs ſut, KC. 2 

Flat. Rob. 1. I ſhall next produce the Title of a Parliament holden the 13th of Nobert! 
Fol. 29. who began his Reign Anno Dom. 1306, in the Third of our Edward I. In lh 
nomine, Amen. Robertus Dei Gratia Rex Scotorum Anno Regni ſuo Decimo im 
die Dominica froxima, &c. habito ſolenni tractatu, cum FEpiſcoprs, Abbatim 
Prioribus, Comitibus, Barombus, & alns Magnatibus de Communitate totius Riu 
ibidem congregatis; and which Title concludes thus, de Commun: conſilio Cn. 
prefjo concenſu ommum Prelatorum, & hberi Tenentium predictorum ac totius (u. 
munitatis preditte ordinavit, condidit, &c. Statuta infra Scripta, &c. So lie 
wiſe in an ancient Manuſcript, called, Scoro-Chronicon, formerly in the Pi 
ſeſhon of the Right Learned and Honourable Arthur Earl of Angleſey, al 
now in the Hera/d-Ofice, you will find the Entail of the Crown of Sc 
to have been made by this King Robert, Anno Dom. 1:15, in a general Con Wl 

or Aſſembly of the- whole Kingdom of Scotland, as well Clergy as Laity, wit 
Chap. 24 as this Author tells us (who lived within Sixty Years after) was held, Doninc 
Proxima ante feſlum Apoſtolorum Congregati apud Aere in Fceleſia Proc 
ejuſdem Laici, Epiſcopi, Abbates, Priores, Archidiaconi, nec non Diaconi, & col 
Eecleſiurum Prelati, Comites, Barones, Milites, & ceteri de Communitate, Nei 
Scotie, tam Cleri quam Laici, &c.; from which it is apparent, there was à gr 
Council of the whole Kingdom (as in England) more comprehenſive than that i 
Tenants in Capite alone. Tn, 
And that our Exgliſh Records alſo agree with theſe Scorch Statutes, you f 
ſee by Two Records which Mr. Pryn has given us in his Hiſtory of Papa! Lun? 

Ris Par. 17. 14008, out of the Rolls of the 17th of Edward I. It is a Letter to Eic, king 
E. He g. Nerway, concerning the Marriage of his Son Edward, with his Grand-daught, 
then Heireſs of Scotland and Norway, reciting that the (Aſtodes (Seil. Nat 
Scotic) Aagnates, Prelati, ac tota Communitas hredicti Regm Scotte unanimi, 0 
Tot. P:r. 18. expreſjo conſenſu, had agreed to the ſaid Marriage. So likewiſe in another I 
n ter of this King Edward's about the ſame Marriage, he declares that he had by l 
Procurators therein named, treated and agreed with the Cyſtodibus, Epic", 
Abbatibus, Commbus, Barombus, & rota Communitate ejuſdem Regm ; and it pi. 


F lently follows, ac prædicti nobiles & rota Communitas Regni Scotiæ predicti, N 
| | whom 


& 
. 0 * 


4 


Dialogue the Seventh. 


whom can this Word Communitas Ani, put here diſtinct from the Earls, Barons, 
and Nobles, but the Commons of that Kingdom ? TD 1 1 
& likewiſe in the Fourteenth Year of King Robert the Firſt, there was dn. Dum. 1320. 
Letter ſent from the Parliament of Scorlend to the Pope, complaining againſt 
the Violence of the King of Eng/and (which is to be ſeen in Manuſcript, and | 
is alſo Printed by Dr. Barnet, in his Hiſtory of the Reformation ) and by which it Part 2. Vol. 
plainly appears, that the Comes, Barones, Liberi Tenentes, & tota Communitas 109 N. 10. 
S:otie, agreed to this Letter. 5 . ; | 
And that the Cities and Borough Towns were at that Time Part of this 7. R. C. p. 33. 
 Cmmunitas, appears by the League made berween this King Robert and the 
Ling of France, in the 28th Year of our Edward the Firſt, which is to be ſeen in 
2 Roll of this Year, ſtill Extant in the Tower z which League was ratified and 
confirmed in their Parliament, by King John de Bahol, ac Prelatos, © nobiles 
| Univer ſitates, £ Communitates civitatum, : & villarum pred: tt Regui Scotiæ; 
and 1 ſuppoſe you will not deny that in Scotland, the Cities and Boroughs 
from Times beyond all Memory, ſent their Proxies and Repreſentatives to 
W the Parliament in Scotland, and that each Citizen and Burgeſs ſo ſent, 
had as good a Vote in their Parliament, as the greateſt Biſhop or Earl of 
hem all. | OS 
3 ' M. I defire no better Proofs than what your ſelf have now brought to make 
cout, that the Tenants in Capite are not only at this Day, but have been from the 
very beginning of Parliaments in that Nation. | 
Por i ſhall appeal to thoſe very Statutes and Records you have now cited, 
which compared with divers ſubſequent Statutes of that Kingdom, will 
W make the Matter beer enough, that the Communitas, and theſe probi homines 
mentioned in theſe Laws you have cited, were the Community of the Tenants 
in Copite only. | | 
= In the Firſt Place, therefore, let me obſerve from that very Law of King 
Alexanders, the Title of which you have but now quoted, that theſe Words 
I per aſſenſum Communitatis cannot here ſigni the Commons, ſince they 
alone could neithef adviſe, nor give their Conſent to make Laws, and there- 
fore they muſt needs refer to the whole Community or Aſſembly of Eſtates, 
W conſiſting of Tenants in Capite only; as I ſhall prove by a. Parliament of King 
© Robert III. who began to Reign Anno Dom. 1400, (in the 1oth Year of our B. A. E. p. 98. 
E Richard II.) the Title is thus, Parhamentum Domini notri Roberti III. Scotorum Stat. Rob. 3. 
W Regis, &c. vocatis & ſummonitis more ſolito Epiſcopis, Prioribus, Ducibus, OG. Fel. 63: 
nitibus, Baronbus, Liberis Tenentibus & Burgenſibus qui de Domino Rege tenent 
in Capite; and this is alſo confirmed from the Title to a Parliament held at 
Perth, Anno Dom. 1427, being the 23d of King James I. Summonitis & wocatis 


= Parliaments did anciently conſiſt of no other Members than the Biſhops, Abbots 
and Priors, Dukes and Earls, Barons, Freeholders and Burgeſſes, which held of 

= Having thus ſhewn the Ancient Conſtitution of the Scoriſh Parliaments. for your 

WW Satisfaction, I ſhall farther ſhew when, and how it was altered. : 

in the Seventh Parliament of King Zames the Firſt, held at Perth, Anno Dom. 

W 7420, there was a Law made (which I ſhall contract) © That the ſmall Barons $247. Jacob. 
and FreehoKers need not to come to Parliaments, and that for the future out of 1. ibie, 
ach Sheriffdom there ſhould be ſent Two or more wiſe Men after the Large- 

=. neſs of the Sheriffdom, the which ſhall be called Commiſſaries of the Shire; 

W . nd that theſe ſhould have full Power finally to hear and determine all Cauſes 

„ 0 be propoſed in the Great Council or Parliament; and that the ſaid Com- 

= mMillries ſhould have Coſtage of them of each Shire that ought to appear in 


8 2 or 2 52 4 have only given you an Abſtract of this Statute, be- 
i t is pretty long, di | 
© you Te p By 8, and penn d in old Scotiſh Engliſh, but you may conſult it 
b- na this is farther confirm'd by a ſubſequent Act of Parliament of Kin 
| g James B. 4. p 
the Sixth, holden at Edinburgh, 7uly the 29th, 1 587, wherein after a Repetition Fol. 55: 
ad 2 


of 


304 


Vid. Preſent 
Stat. of Scot- 
land, p. 17. 


Ibid. p. 100. 


King James the Firſt; yet I cannot allow, that from the, beginning of tw: 


have now cited. 


BiBlioTHEeca POL IITICA. 
of the former Act of King James the firſt, and a Confirmation of the ſame ; 
follows thus: | 3 SU 21% eee 

“ And that all Freeholders of the King, under the Degree of Prelat 204 
* Lords of Parliament, be warned by Proclamation to be preſent ar the the 
„ fing of the {aid Commiſſioners ; and none to have voit in their Elefti | 
but fick as hes Fourtie Shillings Land in free tenandrie halden of the x; ; 
« and hes their actual Dwelling and Reſidence within the ſame Schire, 69,3 
I need give you no more of this Act; but I think it is moſt clear from this 
well as the former Act of Parliament, that the Commons in Scotland wer 
only the King's Tenants in Capite, and are fo at this Day; fince none hy 
they can either chuſe or be choſen Commiſſioners for the Shires. Bur 3 
to the Boroughs, who do each of them ſend but one Commiſſioner or Ry, 
geſs (except the City of Edinburgh, which ſends two) all which are ch, 
by the Common Council of the Towns; now there are in Scotland three fors 
of theſe Burghs, that is to ſay, Royal Burghs, Burgs of Regality, and Burch 
of Barony ; but only the Royal Boroughs, the Burg: Dominici Regis, or 5 
de Rege Tenent in Capite, ſend Commiſſioners to Parliament, and auh 
Number Sixty. „ c . 

To conclude, That J may apply what hath been faid concerning the Con. 
tuent Parts of the Scotiſh Parliaments to ours Anciently, it ſeems to me, ty 
from the great Affinity there was between ours and theirs, tis certain, ty | 
our and their Communitas Regni, was the ſame, that is, they were the ſm] 
Barons and Tenants in Capite. = 

FE. I cannot deny but that the Parliament of Scotland hath, for above th; ME 
Two Hundred Years, conſiſted of the Biſhops, Abbots, and Temporal Lok WM 
together with the Leſſer Tenants in Capite, or their Reprefentatives the Con: 
miſſioners for Shires, and Burgeſſes of Cities and Towns, till the Reformatin, 
that the Biſhops and Abbots were quite taken away; tho' the former were n 
ſtored to their Places in Parliament, by a Statute made in the latter end df 


Government, the Scorch Parliaments have conſiſted of no other Memes 
than thoſe ; ſince the Word Communitas coming, as it does in theſe old $ 
tutes and Records (I have now cited) immediately after the Prælati, Comti, 
Barones, & Miles, &c. muſt figniſy a Diſtinct Order of Men from tk 
Tenants in Capite, called in the Statute of King James the Firſt, the nll 
Barons, and ſince the Citizens and Burgeſſes, though none of thoſe Bans, 
were alſo comprehended under this Commynitas (and whom you grant to mike 
the Third Eſtate,) why this Word might not comprehend all the other gat 
Freeholders, I can fee no Reaſon to the contrary. 

And therefore J ſuppoſe, that in the Reigns of King David the Second, a 
Robert the Second, or elſe the beginning ot Robert the Third, there wa 1 
great Alteration in the conſtituent Parts or Members of the Scottiſb Parliament 
And about that Time, the Chief Freeholders, or Lords of Manors, who kl 
of Biſhops, Abbots, and other Temporal Lords, as well as of the Teuns 
in Capite, or elſe of the King, by petty Serjeanty, or Socage Tenure; 8 
alſo many of the ſmall Towns, or Baronies, might either forbear coming 
at all, or elſe defire to be excuſed, becauſe of the great Trouble and Chu 
of Attendance; (as you ſee the ſmaller Tenants in Capire afterwards 6, 
when Commiſſioners for Shires were appointed in their ſteads) and f 
might by Degrees leave off coming, or be excluded by ſome Law not 1M 
Extant. And thus the Tenants in Capite, might become the ſole Reprel 
tatives of the whole Nation in Parliament, And I am of this Opinion, de 
cauſe in many of the old Statutes before the Time of Robert the Second, M. 
find the Communitas totius Regni, coming immediately after the Earls d 
Barons (as in our own Ancients Statutes and Records ;) but after thoſe Retgb 
we find no more mention of this Communitas, but only of the Dukes, £5 
Barons, Liberi Tenentibus, (& Burgenſibis, qui de Rege Tenent in Capite, ll 
the Titles to thoſe Statutes of King Robert the Third, and Fames the Fifth, [9 


And yet that Liber Tenens was not anciently taken for a Tenant Ci 
only, pray ſee the 147h. Chap. of the Laws of King Alexander the Sec 


made Anno Dom, 1214. with your Doctor's Comment upon them; — 


Dialogue the Seventh. 
od nec Epiſcopi, nec Abbates, nec Com ites, nec aliqui hberi Tenentes, tenebunt 


5 e Doctor in his Anſwer to Mr. P. hath this Remark, 
2 This Dk | bog that. the Freeholders were Lords of Manors at leaſt. 
80 that unleſs you will ſuppoſe that none but Tenants in Copite were Lords 
of Manors, or held Courts, (as certainly very many of the Meſne Tenants. did) 
this Word Liber Tenens muſt extend to any other great F recholder or Lord of a 
Manor, of whatſoever'- Lord he held it; and as ſuch might anciently have 
had a Vote in that Parliament. So that if I have (as I think ſufficiently ) 
proved that the Word Communitas coming alter. the Earls and Barons, in our an- 
cient Statutes and Records, did certainly ſignify another Order of Men diſtinct 


Scotland too; not only becauſe theſe general Words Communit as totius Regm, 
muſt needs be more comprehenſive, than to expreſs the Tenant m Capite only, 
( who could never Repreſent .all the great Freeholders in Scotland any more than 
they did in Erg/and) bur alſo becauſe it is acknowledged by the Scotch Lawyers, 
that the Fundamental Laws and Conſtitutions are the fame in both King- 
doms. For Sir John Skene in his Epiſtle to King James before his Scotiſh 
Laws, ſays thus, Intelligo tuas tuorumque Majorum leges, cum legibus Regnt 
ui Anglie magna ex parte conſentiunt; which is alſo acknowledged by the 
King himſelf in the Speech he made in Parliament concerning the Union of 
both Kingdoms. „„ i . 
To conclude, I cannot but admire your Doctor's ſtrange Partiality, who does 
allow the Commons of Scotland to have even been a Third Eſtate, when he 
W expreſly grants, that, The Commons of Scotland were, and are at this Day, 
= © the King's Tenants in Capite; and that the King's Royal Boroughs were ſuch 
= © ever did, and do at this Day in Scotland, only ſend Burgeſſes to Parliament: 
Now why the Cities and Boroughs in Exgland ihould not have always had the 
like Privilege, as well as in Scotland, I wiſh you could give me any ſufficient 
= Reaſon, , DD VVA | 
M. Since you own that the Tenants in Capite, or elſe Commiſſioners in their 
W ſtead, have been the ſole Repreſentatives tor the whole Kingdom of Scotland 
for above 200 Years, I doubt not but they were ſo, long before that Time 3 
ſince you confeſs you cannot ſhew any Law by which this Ancient Cuſtom 
= came to be changed; though I grant, that the Statuces before King David 
and Robert the Second, are ſaid to be made by the Communitas t9t irs Regn:, 
yet you mult not ſuppoſe that Conſtitution of the Kingdom altered, when the 
= Clerks altered their Phraſes in penning their Statutes and Records; ſo that 
this Communitas was the Community of the Tenants i Capite only, and not of 
the Freeholders, or of the Citizens and Burgeſſes of the whole Kingdom; 
| fince as for the former, you cannot ſay, that all the People in Scotland had 
ever a hight to chuſe the Commiſſioners for the Shires : For then 'tis moſt 
likely they would have kept it to this Day; whereas we ſee that none but Tenants 
in Capite have Votes at ſuch Elections. | 
And as for Cities and Boroughs, I cannot find (nor do I believe you can 
ew me) any Inſtance of a City or Borough-Town in Scotland that ever ſent 
 Dcputies to Parliament, but what held ir Capite of the King. For though 
W fhcre are, as I faid already, befides the Royal Burghs, two other ſorts, vis. 
Boroughs of Regality, and Boroughs of Barony, who hold of the King, but 
not in Capite, or elſe of ſome Biſhop or Temporal Lord ; and though divers of 
theſe are conſiderable for Trade and Riches yet none of them ſend any Burgeſſes 
= to Parliament: So that though I confeſs there are Three Eſtates in the Scotch Par- 
& lament, called in the Statutes of King David and Robert the Second, the Tres 
8 Communitates: Regni; yet did theſe always conſiſt of the Tenants in Cupitè only, 
who therefore fit together and make but one Allembly. _ 6 
= Now that we may apply what hath been ſaid to Exgland, I deſire you to 
nuke Notice, that the Doctor and we that are of his Opinion, do not politively 
8 firm, that the Commons of England were not at all repreſented before 4.9 
| of Henry the Fourth, but that they were not repreſented in Parliament by Knights, 
dens, and Burgeſſes of their own Choice, but by the greater and leſſer Te- 
ants in Capite, the greateſt part of which 1 grant were not Lords. And * 
>. | that 


e ſuas mſi Vicecomes Regis, vel ſervientes Vicecomitis ibidem fuerant, B. A J. p.98. 


from the Tenants in Capite, I have the fame Reaſon to believe it was ſo in 
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Controverſy, than that perhaps ſome Citizens and Burgeſſes appeared j 


Commons, if you pleaſe, though I cannot find t 
the Time of Edward the Firſt. But ſuppoſing this to be ſo; it is Very fi 


pite; as it is, that divers Boroughs in England did Petition to be exem 


BIB LIOTHECA POLITI. 


that 1 ſhould grant you that ſome Cities and Boroughs ſent Member 

Parliament, before the 49th of Henry the Third; yet were th ee . 2 
as held in Capite, and no other, as the Dottor has very well obfervd in - 
Anfſiver to Mr. P's Argument from the Petition of the Town of St. Aba, 
So that upon the whole Matter, there will be no more gain'd by you in thi 


Parliament, and conſtituted a Third fort of Men, which you may cal] the 
hey were fo called, till afy 


from your Republican, levelling Opinion, who do ſuppoſe, that all the Freehold 
of England, had an ancient indiſputable ' Right of appearing in Parliament b 
Reaſon of their Propriety in Lands, or other Eſtates. Whereas by our Hypo 
theſis, we ſuppoſe the Great Council or Parliament to have anciently been th 
King's Court-Baron, conſiſting of his immediate Tenants, call'd thither b 
him their Supreme Lord, to advertife him of the Grievances of the Naticy. 
and to propoſe what new Laws were neceſſary for the Publick Good ef g 
Commonweal ; and together with him to raiſe ſuch publick Taxes, both unn 
themſelves and their Tenants, as the Neceſſities of the State required; yet m. 
withſtanding, there is a vaſt difference between your Notion and mine, q 
cerning the Rights which ſuch Tenants ix Capize might claim of coming y 
Parliament; ſince before King John's Charter, (whereby I grant all the Leſs 
Barons or Tenants in Capite were to be Summon'd by the Sheriff to comey 
the Common Council of the Kingdom) the King might have only cild 
ſome of the greateſt and wiſeſt of them, and fuch as he thought moſt fit u 
adviſe him in making Laws, and impoſing Taxes upon the Nation. A 
the like Prerogative his Son Heury the Third ' reſumed during the gien 
Part of his Reign, as I ſhall ſhew you from divers old Statutes by and h. 
And that our Kings did often take upon them to call whom they pleaſe, 
and omit whom they pleaſed of theſe Tenants in Capite, may appear by th 
who were called Pares Baronum, or alios Mognates, who are put after the 
rons; and of theſe there are many Inftances of their being called to Parliama, 
and again omitted in ſeveral King's Reigns after the Commons were a Thil 
Eftate, as repreſented as at this Day. | e 0 
F. J muſt beg your Pardon, if I cannot come over to your Opinion,  notuit: 
ſtanding what you now have faid; ſince I do not find your Reaſon to comey 
to what you intend therein; for you only ſuppoſe, (but without any Pr) WE 
that the Words Populus and Communitas mult fignity only Tenants in Cyir, 
in the Ancient Scor;h Charters and Statutes. All the Argument you bring u 1 
the contrary is, that I cannot ſhew you any Law by which it was altered 
what it is now; and therefore, that the Conſtitution has been always the ſane 
as at this Day. Now pray conſider, whether this will not preſs alrogether 9 
hard upon in your relation to England; for you cannot ſhew me any Law where 
the Tenants in Capite were excluded here, and Knights of Shires introduced it 
their ſteads; and therefore, by the ſame Rule, let the Scotiſb Parliames 
have been of what they will, yet ours have been {till the fame they are ff 
But if you ſay, that this contrary- Uſage hath been introduced, either by ti 
King's Prerogative, or by the filent Conſent of the People; or by ſome Ii 
that is now loft, are not all the fame Arguments to be made uſe of in tt 
Caſe of the Scoriſh Parliaments : Which I may upon as good Grounds fuppi 
to have deviated from their Original Conſtitution, as you do that our Ex! 
Parliaments have done it. | 
So that if thoſe Arguments are of any weight, they will ſerve for Elm 
as well as Scotland; but if they are not, it is in vain to make uſe of then 
at all. The like I may fay, as to Boroughs in Scotland; ſince it 5® 
ealy to ſuppoſe, that divers Boroughs in Scotland might voluntarily deſiſt fron 
ſending their Deputies to Parliament, that did not hold of the King # 
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from ſending Burgeſſes to Parliament, by reaſon of their Inability to pq te 
Expences of their Burgeſſes; as I could ſhew you by divers Precedents, (1 
of which are in Print) had I now Time. | 


3 k 


Dialogue the Sev enth, 


As for the reſt of your Diſcourſe, I cannot imagine to what it tends ; for 
if the Tenants in Capite had any Place in, or Right to come to Parliament, 
now came they to have it, but by reaſon of the great Freehold Eſtates they 
held of the King ? And if ſo, 1 can ſee no Reaſon why thoſe that had as 

20d or better Freehold Eſtates than they, ſhould be all excluded: Or why a ſmall 
. in Capite of but one Knights Fee held of the King in Capite, ſhould 
give him 4a Right to a Place in Parliament ; and yet that a Meſne Tenant, 
or Vavaſour (as he was then called) who held Ten Knights Fees of ſome Bi- 
ſhop or Abbor, who perhaps did not hold in Capite at all, ſhould have no 
Right of appearing there, nor of chuſing any Repreſentative for him; fince 
notwithſtanding all you have now ſaid, the Doctor either contradicts himſelf, 
or you, when he tells us expreſly in his Anſwer to Mr. P.“ That the Te- 
« nants in Capite who were no Barons, repreſented only themſelves, and not 
« the Commons. But how will this agree with what he fays in his Intro- 
duction, that the Body of the Commons had no ſhare in making Laws, Cc. 
before the 49th of Henry the Third, unleſs they were repreſented by the 
& Tenants in Capite? And if fo muſt then certainly repreſent thoſe that he here 
calls the Body of the Commons of England collectively taken. | 

But as for your Notion of the Parliament's being the King's Court Baron; 
tho you have borrowed it of a learned Scotch Lawyer, Sir George Mackenzy, 
vet let me tell you it was never true; for it is well known that the Great or 
Common Councils both in England and Scotland are much more ancient than 
W the Tenures of Lands by Knights Service; or than the very Inſtitution of 
= Manors in this Kingdom, which the Doctor tells us are of no higher an 
W Original than the Norman Conqueſt. | 
But admit I ſhould allow your Notion of the Parliament's being anciently 
W the King's Court-Baron, then certainly all the Tenants in Capite had a Right 


W ariſing among the Tenants in the Lords Court, where neither the Lord him- 
W {lf nor his Steward were Judges; and that of Right, and got by Favour. 
W Whereas you ſuppoſe ſuch a Court-Baron as never was heard of, where the 
Lord could admit or exclude whom of his Tenants he pleaſed, to which 
if they had a Right ratione Tenure, certainly he could never do. So that in- 
W ſtead of a Court-Baron and a Common Council according to King Fohn's 
Charter, whereby all the Tenants in Capite were to be ſummoned to this Coun- 
E cil, or pretended Court Baron; you ſuppoſe the King {till retained a Prero- 
W rogative of calling or omiting whom he pleaſed z which inſtead of confirming 
the Validity of the Charter, and that it was to be a Rule how ſuch Councils 
E ſhould be called for the future; you make to fignify juſt nothing, and that 
no Common Council was ever called according to that Model. But pray ſhew 
me a Court-Baron, wherein the Tenants ever took upon themſelves a Power 
of giving Taxes out of their Eſtates, that did not hold of the Manor, though- 
W they were reſident within it. But indeed you are out in the whole Matter 
W for the Doctor himſelf grants in his Anſwer to Mr. P. when © he gives us 
W © King Johns Letters of Summons to a Council directed to the Barons and 


F a wherein he lets them know, that he had ſent his Letters to every one of 
W them, if it might have been done”. Now what Reaſon had he to write 
W thus, if theſe Gentlemen had no Right to be conſulted, or that the King might 
1 have called or left out whom of them he pleaſed ? But the Barons, or Tenants 
u Capite were of another mind, when in the 37th of King Henry the Third, as 
lat. Paris tells us, they refuſed to Ac or Proceed upon any Thing, 
Without all the reſt of their Peers; divers of whom, it ſeems, the King had for 
ſome Reaſons then omitted to ſummon. i 

= But as for your Inſtance of the Barons, Peers, or alios Magnates, which 
Leere lometimes ſummoned, and ſometimes omitted in the Reigns of our 
Y Three Edwards; you do well to put in, that it was after the Times that the 
J Commons were a Third Eſtate; for indeed, it was only after that the Te- 
I Ents n Capite had left off making a diſtinct Council by themſelves ; which I 
y _'Ppole was about the End of the Reign of Henry the Third; and then it is 
the King called ſeveral of theſe Tenants in Capite, (as alſo others that 
I 8 were 
3 


B. A. P. p. 58. 4 


to appear there, and to be not only Suitors, but Judges of all Differences 


W Knights (and as he tranſlates Fidelibus) Feudatories, or Vaſſals of all Exgland, B. 4. E p. 46. 
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were not ſo) by Writ, to the Houſe of Lords, as Pares Baronum, i. e. nc 
real Barons, but Baron-Peers, ſince a bare Summons by Writ did not hog a 
(nor long after) veſt a Peerage in their Heirs. So that upon the whole Mat 8 
] ſee no Reaſon from any Thing you have urged from the Example WIN 
land, to make me change my Opinion, that the Tenants in Capite were Vin 
ently the ſole Repreſentatives, either of this or that whole Nation in Pal ' 
ment. For pray take Notice that I do not find the Tenants: in Capite ſo — 
as mentioned in the ancient Statutes of that Kingdom, or Charters of * 
Kings, as the Common Council or Parliament of Scotland, before the Reign 7 
King Robert the Third, which was but late in Compariſon of the Antiquity | 
thoſe Councils in that Kingdom. 

M. J could ſay more as to the Antiquity of the Tenants in Capite, thei 
coming to Parliament as' the ſole Repreſentatives of the Nation, before the 
Time you mention; but it grows late, and therefore I ſhall wave it at Prefer 
and ſo ſhall only proceed to remark that great Part of the Error of 0 
Gentlemen of your Opinion, proceeds from this falſe Ground, that you ſupp 
that the Parliaments both of Eng/and and Scotland were a perfect Rene. 
tative Body of all the Freeholders and Freemen of thoſe Kingdoms; which 
a meer Chimera. For in the firſt Place, if we will confider, it never was, os 
indeed is ſo at this Day; fince you your ſelf muſt acknowledge, ta 
all Copyholders and Leaſeholders under Forty Shillings a Year, all Freemen h 
Towns Corporate, where the Election lies wholly in the Mayor and Alderny 
or Common Council; and laſtly, all that will not pay Scot and Lot in dirs 
Borough Towns, are utterly excluded from giving their Votes in the Chi 
of Parliament Men; and conſequently from having any Repreſentatives in Px. 
liamenr, though ſure as much Freemen as the reſt of the Kingdom: And ths 
either by general Statutes, or elſe by the particular Charters and Cuſtoms uf 
thoſe Cities, Towns and Boroughs; all which are looked upon as good ad 
lawtul Repreſentatives of thoſe Cities and Boroughs. So that I am clearly of the 
Doctor's Opinion, that the Tenants zu Capite, as well thoſe who were Barons 
thoſe that were not, only repreſented themſelves, and not the Commons, x 
being (as you truly obſerve) never choſen by the People. And as no Man 
believe that a great Lord or Biſhop could repreſent his Meſne Tenants, 6 
neither could the ſmaller Tenants in Capite who were no Barons, be prot 
ſaid to repreſent theirs ; and yet, theſe might according to the Cuſtom of fi 
dal Tenures, and the Power they then had over their Tenants Eſtates, very ul 
make Laws for them, and tax them at their Pleaſures, becauſe the min 
Intereſt and Strength of the Kingdom lay almoſt wholly in them; at 
theſe (as the DoQor very well obſerves) having the Power of this, on ay 
2 Nation de ſacto, always did make Laws for, and Tax the reſt of tk 

eople. 

But to ſay ſomewhat to the Authorities you have brought from the Count 
Palatines of Chefter and Durham; I know not what old Privileges they miit 
pretend to, of not being forced to give voluntary Aids or Subſidies of tel 
moveable Goods without their Conſents ; yet thus much I think may be me Wl Fi 
out, that as for all Land Taxes, and the general Laws and Statutes of the Kinglon, WM T. 
they were as much bound by the one, and as much liable to pay to e 3 
other, as the reſt of the Subjects of Exgland; or elſe how came they .. i .. 81 
wards to be bound by our general Statutes at all, as certainly they m. .. _. 
from all Times ſince the Conqueſt; though Cheſter had no Repreſentati's ui nn Torr : 
phat e till the Reign of Henry the Eighth, and Durbam had none fl Le, 
our Times. 8 10 \ 

E You Gentlemen who hold this general Notion of Tenants in Capi, ** ln 3s 
ſo intoxicated with it, that you do not care what Abſurdities or Con © yp 
tions you fall into, provided you may maintain your dear Opinion, & than 

{hall ſhew you by and by : But firſt let me tell you, your Reply to what [ hate 3 
now laid, is very fallacious, and in ſome Points miſtaken as to the Mart! his BC 
of Fact: For in the firſt Place, I doubt not but our Common Councils dl Magn, 
Parliaments were in the firſt Inſtitution, the main Body or Repreſentative d. Tenn 
the Freemen of the Nation; and though it came by long Continuance N bben il 
Time to deviate from that Inſtitution; yet, that is to be attributed ele 


e 
once 


i 


 Dialoene the Seventh. _ ©  JoP 
| iling Cuſtom, or elſe poſitive Law to the contrary ; fot I think 
5 3 in the Saxon Times, all the Freeholders of England had a Right 
o coming to Parliament in Perſon; and hence it is, that Liber Tenens, 8 
ber Homo & Ingenuus, were Synonymous, and of the ſame Signification, as 
mae proved from Sir Henry Spelman's Comment, in his Gloſſary upon thoſe 
| Words. And hence it is, that the Members of thoſe Councils were ſo nume 
cous as they were in thoſe Times, and long after, till they became ſo vaſt and 
unmanageable, that they were fain by Degrees to pitch upon this Method of 
| ending Knights of Shires to repreſent them 3 which is certainly a very an- 
| Gent Inſtitution, fince the Tenants in Ancient Demean, claimed to be ex. 
| empted from the Expences of Knights of the Shires by Preſcription, as I 
ſhall ſhew you more particularly by and by ; and likewiſe, fince all Riches 
conſiſted in thoſe Days in Land, or elſe in Stock, or Trade ; therefore the 
Cities and Boroughs, and Towns, by Reaſon of their Riches, had always a 
Share in the Legiſlative Power, as well as in giving of Taxes. And fince 
al ſuch Citizens and Burgeſſes, not being able to come in Perſon, as the 
| Freeholders could, were repreſented either by their chief Magiſtrates, called 
We thcir Aldermen, or elſe by Burgeſſes of their own chuſing, as at this day; 
P that all Freedom, or Ingenuity being in this, as in all other Common- 
W wealths, reckoned per cenſum, by the Eſtates of the Owners; our Common 
Councils were, and that truly, the Repreſentatives, not only of the Eſtates, 
but Perſons of all the Freemen of the Nation. For I am ſo far of the Dottor's 
W Opinion, that the Cheor/ Folk (as they were then termed) were little bet- 
ter than the Scorch Vaſſals, or French Peaſants at this Day, and fo were not 
W rcckoned among rhe Freemen ; all Freedom conſiſting then in ſo much Free- 
hid Lands, held in a Man's own Right, or being Freemen of ſome City or 
W Borough Town. And this gives us a Reaſon, why Copyholders and Te- 
bants for Years, have no Vote in Parliament at this Day; ſince it is certain, 
W ( ind all our Law-Books allow it) that at the firft all Copyhold Eſtates were 
beld by Villenage, and the Owners of them at firſt the Villani, or Tillers of 
the Demeſnes of the Lord of that Town; there being at firit no Freehold 
less than that of a whole Townſhip, fince a Manor; and therefore all 
E Copy-holders and Tenants for Years, or at Will, though Freemen, are not 
admitted to have Votes at this Day, becauſe (as I ſaid before) Freedom anci- 
eu conſiſted in the Inheritance or Freehold Eſtate of Land, or in Riches 
nin Trade or Traffick ; Leaſes for Life and Years, being not commonly in Uſe in 
thoſe Days. And hence it is, that when Eſtates of Freehold came to be 
divided into ſmall Parcels, all Freeholders till the Statutes of Henry IV. and VI. 
E (which we have before cited) were as much capable of giving their Votes 
at the Election of Knights of Shires, as the belt and greateſt Tenants in Capite 
in England, till it was reduced by thoſe Statutes to 40 s. Freehold per dunum; 
ede Freeholders and Burgeſſes of Towns being anciently looked upon in the 
= !': of the Law, as the only Freemen; and it was theſe Freeholders alone who 
W 0xcd Suit and Service to the County Court, and were amerced if they did not 
appcar. | 2 
This being premiſed, and ſufficiently underſtood, will give us a very good 
Account, way Copy-holders and Leaſe-holders for Years do not give any Votes 
Fections of Knights of Shires ; and yet the Parliament may till continue the 
W \<piclentative of all the Freemen of the Nation; as the People of Rome, and the 
& {<rtiories about it were of all the Romans, though there were a great many 
I Liverty, and in Inguilint. who ſure were Freemen, and not Slaves, and yet had 
0 Votes in their Comitizs Centuriatis, or general Aſſemblies of all the Roman 


Cictzens. | 

But that the Liberi bomines, & Libere Tenentes de Regno, muſt take in more Tit. Libesi 
wan your Tenants in Capite, the Doctor himſelf is ar laſt forced to confeſs Homines ty 
a bis Gloſſary ( notwithſtandiug his maintaining the contrary in the Body of ere Es. 
At; Book) vig. that the Liberi Homines, & Libere Tenentes, mentioned in K. John's 
| nb Charta, were not only the Tenants in (apite, bur their Retinue, and 
Jews in Military Service alſo, and whom he there ſuppoſes to have been 
en the only Men of Honour, Faith and Reputation, in the Kingdom; and if ſo, 
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might certainly have been choſen Knights of Shires, as well as 
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f 1 as Any of the 
Tenants in Capite; though this is but Argumemum ad Hominem; fer 0 
Truth is, that the Meſne Tenants by Military Service, were not the 3 
Men of Faith and Honour in thoſe Times, ſince it is certain the King's Ter 
in Petyt Serjeanty, and of ſome Honour or Caſtle, or elſe his Tenants in Soc 
befides thoſe who held of other Meſne Lords, and the Tenants of thoſe Abbor 
and Priors who did not hold in Capite, and yet were very numerous, yg, 
Men of as much Faith and Honour as thoſe that did; fince many of 
poſſeſs d as good, if not better Eſtates than the nts in Capite themſche 


So that you are certainly miſtaken in Matter of Fact, when you ſay the uit 


Force and Strength of the Nation lay in their Hands; for if you mean 
Force, I have already proved, that the Tenants in Capite had no Legal Ripht y 
give away the Eſtates of their Meſne Tenants, or to make Laws for thy 
without their Conſents, who were altogether as free as themſelves, Serj; 
ſuis debitis ſolunmodo exceptis, as Bratton tells us, much lels for ſo great a 


of Men as 1 now mentioned, who never held of them at all, and conſequay | 


could not upon your own Hypotheſis, be ever repreſented by them. }y 


if you mean a Phyſical Strength or Force; though this can give no Net, 


much leſs Legal Right for one Man to Lord it over another; yet even tj 
was much farther from Truth, ſince the Meſne Tenants of all Sorts, as wel 
Military Service as in Soccage, together with thoſe above-mentioned, yjy 
never held of the Tenants in Capite at all, made Six Times a greater By 
of Men, both for Numbers as well as Eſtates, than all the Tenants in Ci 
taken together. 

But to conclude, neither is your Remark upon my Authorities from ( 
and Durham at all to the Purpoſe; for I have ſufficiently proved, that tif 
County Palatines, were not at firſt concluded within the general Lays ad 
Taxes of the Kingdom; ſince they had their particular Councils for both 
within themſelves; as the Supplication of the Eſtates of the County Palm 
of Cheſter, ſufficiently declares; and certainly Durham had the like bini 
leges, ſince I never heard that the Men in that County were more Slave u 
their Biſhop, than the CLeſhire Men to their Earl. And though I grant that ab 


the confuſed Times of King Henry VI. there was a great Breach made on ther | 


cient Liberties of theſe Two Counties Pa/atines; and if the King and i 
ment made Laws for, and Levied Taxes upon them, though they hu v 
Repreſentatives therein, this proceeded partly from their being overyn- 
ered by the reſt of the Nation, and partly by the Eaſe they found in be 
ing excuſed from the Expences of Knights of Shires, and Burgeſſes, nic 
all the reſt of the Kingdom was at that time liable to, and which came h 
a great deal of Money (Four Shillings per diem, being in thoſe Days, more int 
Forty Shillings now.) And yet you ſee at laſt they were aware of ther 
Error, and at their Requeſt, got the Privilege of having Repreſentiins 
in Parliament of their own chuſing, as well as the reſt of the Kingion, 


And if this had not been a Right claim'd by Exgliſb Subjects, how came tit / 


Welſh Counties, which were anciently no part of the Kingdom of lu, 
to have been admitted to chuſe one Knight for each County, and Bugs 
for each Borough Town, as well in North. Vales, as South-Wales, though bi 


' theſe were Conquered Countries at the firſt, and incorporated to Erglani 


particular Statutes ? And therefore we have no Reaſon to deny the True 


Brafon's and * Forteſcue's Aſſertion, that no Laws are made, nor Taxes i i 


poſed in England, ſine conſenſu communi totius Regni; or as the latter truly adds 
in Parliamento; and certainly this Word common Aﬀent muſt take in all ef 
Aſſents, who had Eſtates either in Land, or other Riches, at that Time when ti 
Law was Eſtabliſhed. 

But leaving this Diſpute about Scotland, and the County Palatines, fi 
make an end (for it grows late) and give me the reſt of your Reaſons, Wi 
the Commons could not be repreſented in Parliament before the 49th of Zen} 
and 18th of Edward I, 
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Dialogue the Seven. 371 
I. I will proceed to do it, and for this End ſhall reduce my Arguments to 
theſe Five Heads. The Firſt is, ſome Writs found out and produced by the 
Doctor, whereby he proves that the Commons were not fummoned during 0 
the Reign of Henry the Third, till the 4 9th. Secondly, The general Silence of ö 
ill Statutes in Henry the Third's Reign; wherein is not one Word mentioned 
of the Commons, but rather to the contrary. Thirdly, The critical Time (vlg. 
in the 49th of Henry the Third, ) when the Commons were firſt called, during 
Montford's Rebellion. Fourthly, Their Diſcontinuance from that Time, till the 
W 76th of Edward the Firſt, there being no Mention made of them in all the 

kreſt of the Reign of Henry the Third, nor yet of Edward the Firſt, till the 

| 18th; in which the Doctor ſhews you a Writ (not taken notice of before) by 

which the Commons were Summoned anew to Parliament: Laſtly, From 

| the uncertainty of the manner of the Writs of Summons, whether for one 
Knight or Two Knights, and ſometimes no Citizens and Burgeſſes at all; 
| which ſufficiently prove the Novelty of the Inſtitution, as alſo of ſome Par- 

W liamentary Forms relating to the Commons, which ſhew that neither their 

| Number, nor Manner of Election, was ſettled long after the Reign of 
Eduard the Firſt. . 5 | 
= To begin therefore with the firſt Head. I know the Gentlemen of your 
Opinion make a great Noiſe about the loſs, or rather defect of the Writs of 
W Summons, and Parliament Rolls of all the Kings, till the 23d or 25th of 
Hlward the Firſt. So that we cannot be ſo well aſſured what was done in 
Ws Parliaments of thoſe Times, as we may be afterwards. Vet there are ſtill 
WW ſome Writs of Summons extant upon the Cloſe Rolls before and in thoſe ,, „ „ 
Times, by which the Biſhops, Earls, and Barons, were Summoned to Parlia- 5. g-. . dein 
ments, or Great Councils. And we have all the Cloſe Rolls of King John 
and Henry the Third; on the Dorſes of which, anciently, moſt of the Writs 
of Summons to the Commons in other Kings Reigns, are entred (few on the 
W Patent Rolls, which we have likewiſe.) Tis therefore very ſtrange, if the Com- 

W mons were then repreſented by Knights, Citizens, and Burgeſſes, and Sum- 

W moned to Parliament as at this Day, that there cannot be found any Summons 

W to them upon theſe Rolls, as well as to the Lords. 

WW Bur the Learned Doctor hath, for our Satisfaction, found out Three Writs 

of Summons to the Lords, one in King 7obn's Reign, and two other of 

Henry the Third. The firſt is in the Cloſe Roll, 6th of King John, directed 

W to toe Biſhop of Salisbury, which is needleis here to be repeated Verbatim; x7 3. dorſo. 
only pray take Notice ot the material Words of this Writ, where after the 
W Cauſe of the Summons particularly expreſs d, it concludes thus, expedir ha- 
bere veſlrum Confilium & atiorum Magnatum Terre nojire quos ad diem illum 
= © /ocum fecimus convocart, The Second is in the Cloſe Roll of the 26th of 
Henry the Third, directed to I/. Archbiſhop of Jork; wherein he is likewiſe 
W Summoned ad rratfandum, Nobiſcum und cum cateris Magnatibus noſtris quos 
= /11/11er fecimus convocari de arduis Negotits noſtris ſtatum noſtrum & totins 
= rom noflri ſpecialiter tangentibus; with this Note underneath, eodem modo Scri- 
ir omnibus Epiſcopis, Abbatibus, Comitibus, & Baronmbus. 

The Third is of the 38th of the ſame King, directed to Boniface, Archbiſhop Ci g. %%, 
of Canterbury : whereby he is Summoned to be at Weſtminſter within Fifteen Days M. 3 4. 578 
alter Hillary next coming, betore the Queen, and Richard Farl of Cornwall, de Magnatibus 
bout the Affairs of Gaſcony: And this very Council Mat. Paris, Auno Dom. vocat's ad Con. 
W 1254. calls a Parliament, to which all the Magnates, or Great Men of Eng- He 

and came together; the Day of which Meeting he makes to have heen the Paz. 92. 93 
A eth of the Calends of February, being St. Juliuns Day, and which fell out 
1 within Fifteen Days after St. Hillarys Day, which was that appointed for the 

- Meeting of this Parliament by the aforeſaid Writ of Summons. And who 
: 5 the Conſtituent Parts of this Parliament, may be farcher made out by a 
enen of the Queen, and Earl Richard to the King, then in Gaſcony, Which is 
E recited by Mar. Pars, in his Additaments in theſe Words; Domino Regi Aneliæ, ddditament 
Ke. Regina & K ic hardus Comes Cornubie Salutem, Recipimis literas Veſtras ad F. 185. N. 30. 
Natale Domini proxime preteritum quod in Craftino Sandi Hillarij Convocare- 
» wy 17 chiepiſcopos, Epiſcopos, Abbates, Priores, Comites, & Regni Angliæ ad 

»lendendum, &c. Whereby it appears who were then the Conſtituent Parts or 
bb 2 Members 
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Henry the Third; which is a great Miſtake; for I have had a Friend whi, W 4 | 


the 15th. The like I may ſay for the Reign of Henry the Third, which tagt 


mons to a Common Council, or Parliament at all; but only to a Great Cour / 


Commune Concilium Regni; but alſo becauſe Mr. Se/den and Mr. Pryn, rb 


Pofitions you have now laid down. 


BizLrtotTHEcA POLITI CA. 
Members of our Engliſh Parliaments, vis. the Archbiſhops, Biſhone- fr. 
Earls, and Barons of the Kingdom. So that there is no ſuch Univerſal $1, 
concerning the Conſtituent Parts of. our Parliaments, as you and thoſe 7 
Party ſuppoſe, from the Loſs of the Parliament Rolls of thoſe Times; moſt a 
which, 8 confeſs are loſt; yet there are enough left to ſatisfy any Tal 
able Perſon, that there were then no Commons in Parliament in the Senſe thy 
are now taken. TS 75 

F. You cannot give me a better Demonſtration of the Loſs 6f the pf 
ment Rolls and Writs of Summons, than what you now offer; for if Mela 
all the Cloſe Rolls of King John and Henry the Third, on the Dorſes of yy; 0 
you tell me the Writs of Summons uſe to be entered; then certainly tial 
to the Lords were there enter d alſo; and if fo, how comes it to paſs, that z 
above Eighty Years Time, in which there muſt be above Eighty Parliamgy 
you can ſhew me but Three Writs of Summons, and thoſe only to as ny 
Biſhops, and to no Temporal Lords at all? If ſo be theſe were Parliamen 
and not great Councils of the Biſhops, Lords, and Tenants in C 
only, as I rather believe they were. For you rely too much upon your Doty; | 
Credit, when you alledge, that we have all the Cloſe Rolls of King Johr or 


4 cas a _ 


given me a Note of what Cloſe Rolls are ſtill Extant in thoſe Reigns wy 
what are loſt, which you may here ſee. 5 1 
To begin with King John; pray obſerve, That all the Cloſe Rolls of 
firſt Five Years of his Reign are gone; and ſo they are in the 9th, 1oth, yg 
72th, and 13th; for certainly, there were ſome in thoſe, as well as in it 
ſucceeding Years. In the next place, till the 18th, there is but one hal 
left of each Year ; but then there are Three; and after that, but one or w 
in a Year to the very end. Now pray tell me, how we can be aſſured, tht 
there was not more then one Roll in every precedent Year, as well x j 


I grant are more entire than thoſe of King John, there being ſome lk y 
of every Year, but the 23d; yet they are but a few; and for the greateſt yr 
but one in each Year; never but two in any Year in all this long Reg 
unleſs it be the 39th, in which there are Four; which is very ſtrange, thin | 
ſo buſy a Time, as moſt of this King's Reign was, there ſhould be no mx 
Rolls left: And therefore it ſeems very probable, that at leaſt half are | 
and in which might be many Summons, as well to the Commons, as t tt 
Lords. And if they are not loſt, pray tell me what is become of all ie 
Writs of Summons to your Leſſer Tenants in Capite, who certainly often | 
in this long Reign according to King John's Charter. But if you wil tl 
me they are loſt, or omitted to be entred upon the Cloſe Rolls, I may nit 
like Reaſon and Certainty affirm the ſame of the Writs of Summons v 
the Knights, Citizens, and Burgeſſes; for if the one may be loſt, ſure the ont 
may be ſo too. 

But what if after all, theſe Writs you have produced were not any vt 


cil of the Tenants in Capite? Which I have great Reaſon to believe, not o 
becauſe the Title to the laſt Writ is only Sammonitio ad Concilium, and u 


certainly muſt have ſeen all theſe Writs, as well as the Doctor, and wet s 
able to judge of them, never cite them for Summons to Parliament; 4 
Mr. Pryn obſerves of ſeveral Writs, in which the like Words of Summons 
the Lords to give their Advice, are likewiſe found, that they were only to ſuch 
Councils, or Colloquia, or Treaties, which were frequently uſed as low as the Reign 
of Richard the Second. But if theſe Writs had been Summons to Parliam® 
ſure Mr. Selden and Mr. Pryn had no Reaſon to bewail (as they ſo often 00 
the Loſs of not only Parliament Rolls, but all Writs of Summons, 1 
of Lords and Commons, (except thoſe of 49th Henry the Third, till the 2% 
Edeward the Firſt. But pray go on, if you pleaſe, to make good the reſt of ® 


M. I doubt not but in the next place to ſhew (though tis true molt of en 
Parliament Rolls are loſt) both from our Ancient Hiſtorians and Statutes, . 


; Dialogue the Seventh. 5 373 
there were no Commons in any Parliament, during all the long Reign of King 
Henry the Third, except in the 49ch of thar King. „„ = 

1 ſhall begin with the firſt Act of Parliament we have of the Time of Henry 
the Third, which was made in the 2oth of this King, at Merton, where though | 
it is ſaid J be provided and granted, as well by the Archbiſhops, Biſhops, Earle, 
Barons, as others; yet the Words & Als, and others, are to be underſtood of 
the Tenants in Capite, diſtinc from the Earls, and Barons, as I have already 


j 2 4 {hall Anſwer your Authorities as you go. You may fay you have proved 
ti, but 1 know not when. And why may not I with as good a Face maintain, 
chat theſe Words & Alis do here ſignify the Commons; if the Word Ba- 
| ons muſt take in all the Great Lords and Leſſer Tenants in Capite, as ſome- 
times you ſuppoſe it doth, when no other Lay-Members are mentioned? But I 
have already obſerved, that this Barones 1S a Cheveral Word, and to be ftretch'd, 
or contracted , as beſt ſuits with your Hypotheſis. So 1 think I may with 
greater Reaſon ſuppoſe the Earls and Barons, to be all compretended under the 

Word Barnes, and the Commons under A/tzs, as I have already proved; and 

W which is alſo moſt ſuitable to rhe laſt Clauſe of Magna Charta of King Henry 
tie Third. But you forget that I have, I think, ſufficiently made out, that rhe 
Commons had their Repreſentatives, both at the making and confirming of Mag- 
52 Charta in the 2d and ↄth of Henry the Third; and therefore whatever Proofs 

W you bring to the contrary, will come too late; though I ſhall patiently hear 
what you have to ſay. But if you have no more Authorities to produce from 
Ws Statutes and Records, which have not been already conſidered, pray proceed to 
W the 49th of this King's Reign, and give me ſome Reaſons why the Commons 
W were called in that Year, and never before nor after, till the 18th of Edward 
WE the Firlt-; for they both ſeem to be very improbable Suppoſitions. 

MN. I ſhall obſerve your Commands, and ſhall give you as ſhort an Ac- 
WT count as I can of this Tranſaction. Firſt therefore, I defire you to take Notice, 
W That after Simon Montfort, and the reſt of the Barons of his Faction had taken 
W King Henry che Third, and Richard Earl of Cornwall, the King's Brother, with B. 4. P. 
many other of the Nobility, Priſoners at the Battel of Lewes ; he carried ?-134- & dein. 
W them about with Him, till they had taken in all the ſtrong Forts and Caſtles of 
W the Land ; and when this was done, Mar. Parzs tells us, that calling together at 
London, the Biſhops, Earls, and Barons of that Faction, which fo ſeditiouſly 
held their King Priſoner; they began to ſet up a Committee for the Government 


of the Kingdom, conſiſting of Twelve Lords, who were choſen out of the 

W whole Community or Body of the Baronage, without whoſe Advice and Conſent 

or ar leaſt of Three of them, no Affairs in the King's Houſhold, or in the 

Kingdom, ſhould be tranſacted ; and to theſe Ordinances, the King and his 

Son were forced to agree. And though the Record of this Agreement recites, 

chat this Ordinance was made at London, by the Conſent, Good-liking, and . p,+ ,s 

Command of the King; and alſo of the Prelates, Barons, and of the Commu- An. III. PY 

Wyity there preſent; yet 1 am not convinc'd, that by the Word Communitas in 6. Dor(s. 

de Lain Record, is to be underſtood the Commons , but the Community of the 

_.Kingdom ; fince this Agreement is Signed only by ſome Great Earls, and 
Warns, and no Commoner Witneſs to it, but the Mayor of London whom your 

elf will grant was no Parliament Man. | „ 

Atter which, Simon Montfort, the better to ſettle himſelf in his Uſurp'd 

over; and in thoſe Lands and Caſtles which himſelf and thoſe of his 

W action had unjuſtly wreſted from Prince Edward; who was now alſo 2 Pri- 

nc, having delivered himſelf as a Hoſtage for the Performance of this forc'd 

Peace; they in the firſt place ſent out Writs in the King's Name, unto di- 

e Biſhops, Abbots, and Priors, and to ſuch of the Noblemen as were of 

Itbeir own Party, to appear at Weſtminſter, on the Octaves of St. Hillary next 

3 and the Doctor hath given us a Copy of the Writ of Summons to E. 4. J 

te Biſhop of Durham; as it is found in the Cloſe-Rolls of the 49th of this 4. 137: 


king; and at the end of It, it is thus recited, codem modo Mandatum eft Epiſ- - 5 **. 
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2 e As alſo to divers Biſhops, and Abbots, all of their own Party 11. Dorſo, in 
- Action; there being above an Hundred Abbots and Priors then Summoned $S:hedul:s. 
ore than were ever I believe, before or ſince); and then follows a ſhort Writ to the 


Sherifts 
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Tbid. 139. 


to ſend two of the moſt Legal and Diſcreer of each of the faid Cities, B. 


fort during his Rebellion. And I think I can alſo give you very good Reis 


BIBIL.IOTHECA POL ITI CA. 
Sheriffs of Counties, to Summon two Knights de Legalioribus E Diſcrery;s, 
ſingulbrum Comitatuum; though it doth not appear by the Writ, whether th 
Sheriffs of the Counties were to Elect, and fend theſe Knights, the 8h 15 
being then of the Faction, and made by them; for tis there ſaid, 0 
guod ve nire faciant. There are alſo other Writs recited to have been dite | 
to all the great Cities and Towns of England, as. alſo to the Cingue- Poi 


roughs, Towns, and Cinque- Ports, to the faid Parliament at Weſtminſter , 
the Time aforeſaid. So that without the Hiſtory of this Nick o Time, te: 
Writs (which are faid to be for the Delivery of the Prince out of Pg, 
and for the ſettling of Tranquility and Peace in the Nation,) cannot be unde. 
ſtood. | . | 

But Prince Edward's Releaſe could not be agreed upon in this Parliam 
whatever other Buſineſs might be diſpatched : So that Things {ſtill Temaing) 
in this uncertain Condition (the King being all this Time a meer Salon) 
until ſuch Time as Simon Montfort, and Gilbert de Clare, Earl of Glouceſy 
falling out, the latter at laſt took. up Arms, and joining with the Ear q 
Surry and Pembroke, to whom alſo came Prince Edward, after he had made h 
Eſcape from Hereford ; they all together raiſed conſiderable Forces 2inſ 
Mont fort, who meeting them, and joining Battel near Eveſham; Montſert yi 
one of his Sons, and many other Lords and Knights were Slain, and al; 
Party routed. 5 

Now pray tell me, if this is not a very clear Account from the Hiſton q 
the matter of Fact, why the Commons were firſt called to Parliament by Jn. 


(and Authorities to back them) why they were again diſcontinued all the x 
of this King's Reign, until the 18th of Edward the Firſt. 25 
F. I thall tell you my Opinion of your Narrative by and by; but in the 
mean Time, pray fatisty me in one or two Queſtions : Pray Sir, what my 
be the Reaſon, that we can find but Twenty Three Earls and Barons du 
moned, of that great Number there was then, and only Thirteen Biſhops in 
this Parliament; and yet at the ſame Time there ſhould be Summoned aboen 
Hundred Abbots and Priors, and but Five Deans of Cathedral Churches; py 
why might not theſe numerous Barons be truſted, as well as all the Ati 
and Priors? | 
M. As for his not Summoning all the Earls, Barons, and Tenants in Cyr, 
but putting Knights of Shires and Burgeſſes in their Rooms; there may tea 
very good Reaſon given for it, big. the Danger that Simon Monfort and is 
Privado's apprehended from the too great Concourſe of the Nobility, and tte 
great Retinues; and the Example of his own and the Barons Practices at U, 
ford, in the Parliament of the 42d of Henry the Third, might be the Cal 
why they altered the Ancient Uſage ; and of their ſending Writs out, at 
manding the Sheriffs of each County, as alſo the Cities and Burghs to fend 
two Knights, Citizens, and Burgeſles reſpectively. But the Reaſon why int 
was ſo many Abbots and Priors Summoned, was, becauſe Simon Montfort thou 
himſelf ſure of them: He was a great Zealot, and a Godiy Man in tho 
Times, and a great Minion of theſe Religious Men (as then called) as ub 
of the Biſhops and Clergy ; and they were at leaſt ſeemingly Great Fayouls 
of his. _ | | 
F. I muſt confeſs there is ſome colour of Reaſon, why Simon Montfort ſhould 
Summon ſo many Abbots and Priors to this Parliament, if he were {ure of al 
their Votes hefore-hand ; but there is no Certainty of this; for if he had be 
ſure of them, there was as much Reaſon why he ſhould have called them 4 
likewiſe to the Parliament at London, which you ſay he Summoned the 1 
before; when with the Conſents of the Biſhops, Barons , and others, 
made the new Ordinances you mention: But you cannot find in any Hit 
or, Record, that he then Summoned ſo many of them; and it ſeems fiel 
ſtrange, that all theſe Abbors and Priors, and Deans, nor a fourth Part of whit 
were Tenants in Capite, ſhould all take the Trouble ro come to this Parliamen 
without any Scruple ; if neither they nor their Predeceſſors had ever been 
moned hetore. ”" 
I 
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Dialogue the Seventh. 
e other Reaſon vou give why ſo many Earls and Barons ſhould be 
1 3 hunlikely ; Be if the numerous Barons factious Pra- 
gices at Oxford had before fruſtrated Montfort's Deſign, there had been in- 
deed ſome Reaſon why he ſhould have done all 'he could to have hindred 
their coming again; whereas on the contrary, the Earls and Barons at the 
Parliament at Oxford, though they came thither with Arms and great Reti- 
nues, yet it was only to Join him, and - to force the King to agree to the 
Oxford Provifions. But it the Commons were now ſummon d (as you ſup- 
ſe) to curb the extravagant Power of the Lords, yet it could not be his 
2 or indeed in his Power ſo to do; not the latter, becauſe the Earls, Ba- 
rons and Tenants in Capite, were too powerful and numerous a Body to have 
| ſuffered ſuch an Affront and Breach on their Ancient Right, as this would have 
been. Nor could he and his Two and Twenty Companions, have ever dared 
to have diſpleaſed ſo great and powerful a Body of Men, as you muſt allow 
W your great Barons, and Tenants in Capite both great and ſmall then were, and 
© who made ſuch a powerful Oppoſition for their Liberties in King John's Time; 
or that they would have thus tamely permitted Men wholly of the Sheriff's 
Choice, to have thus taken away their Places in Parliament, and made Laws 
bor them, much leſs the Citizens and Burgeſſes, moſt of whom were certainly 
not Noble by Birth, nor yet held Lands in (apite. Nor could it be for Mont- 
pers Intereſt ſo to do: For the greateſt Part of the Earls and Barons were 
of his Side already, and thus to exclude them, had been the only way to 
diſoblige them, and make them leave him, and go over to the King's Side. 
So that I muſt needs tell you upon the whole Matter, granting Montfort to 
W have been ſuch a Knave and Hypocrite as you make him, yet certainly 
be was no Fool, but a cunning Politician ; and I leave it to your ſelf, or any indit- 
ferent Perſon, to judge whether it was poſſible for him to do ſo filly and un- 
W politick a Thing as this. For granting all the Abbots and Priors to have 
deen of his Side, (as you ſuppoſe) they could no way counterbalance the great 
Power of thoſe Earls and Barons, and numerous Tenants in Capite, that 
W were all hereby excluded. So that ler the Commons have been Summoned 
W when you will, it was certainly before this 49th of Henry the Third, or not 
But to give you my Opinion why ſo few Earls and Barons are mentioned 
in this Record of the 49th of Henry the Third, to have been Summon'd to this 
Parliament: I conceive it was not out of any Jealouſy or Suſpicion in Simon 
Alontfort of thoſe who were then his faſt Friends, but out of pure Careleſneſs, or 
W Omiſſon of the Clerks ; who I ſuppoſe through Haſte, Inadvertency, or Multi- 
plicity of Buſineſs omitted to enter the Names of all the reſt of the Earls 
= Biſhops and Barons, to whom Writs of Summons were likewiſe ſent. And 
that I do not ſpeak without Book, I appeal to the Record it ſelf; where there 
is a blank Space left unfill'd of about Four Inches Breadth, which could be left 
bor no other End, than to add the Names of all the reſt of the Earls and Barons 
who were certainly Summoned to that Parliament, as well as thoſe whoſe Names 
W arc there expreſſed. 
AI. I ſhall not longer diſpute this Point, but I think you muſt grant that 
e Commons are never mentioned in any Record or Statute of this King; for 
. alter his Victory at Eveſham, he called a Parliament at Wincheſter, whereto we do 


lis Alagnates alone, Seized the Liberties of the City of London, and alſo they 
dare him all the Lands of the late Rebels. 

And then there was after this a Parliament Summoned at Kenelworth, in 
| the 5orh of this King, where it was agreed by the common Ailent of the 
| Biſhops, Abbots, Priors, Earls, Barons, and all others, that Six Perſons, who 
were all (except one) either Biſhops or Barons, ſhould chuſe Six others, and the 
Whole Twelve were to Judge concerning thoſe who were difinherited for their 
late Rebellion; and their Determination or Award, is call'd, Dicfum de Ke- 
nelworth, and was made to hetter the Condition of the difinherited, and to 
turn the Forfeitures and Loſs of their Eſtates into a Compoſition for them 
ter the value of five years Purchaſe, to be paid at two or three ſhort Pay- 


ments: Yet we do not find that to this Parliament the Commons were at all 
1 ſummoned, 


dot find any Commons Summoned, as before; but the King, by the Advice of 
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certainly have had Commiſſioners of their own Order, as well as the Biſhops 


5. 4. F. p. 144. all the Rolls of it are loft; and that there is no more left of it on Record ty 


BIBLIOTH ECA PotliTticks. 


Summoned, but the contrary; for though it is true that the Statute gh 
us all their Names who had a Hand in drawing up this Decree, yer the n 
fnrther proves to you from Sir William Dugdale's Baronage, that there wa, Ne 
one of them, but what was either a Biſhop, or a great Baron of the Nip 
dom. Whereas had there been any Commons in this Parliament, they mow 


and Lords. | 
F I ſhall give you a ſhort Anſwer to your Authorities from the Palla. 


ments of Wincheſter and Kenelworth. As for the former, you. muſt own ty 


In Sai. cw cc. cc —- 


that Writ or Commiſſion which the Doctor has given us; which recites, Tha h 
the unanimous Conſent of all the Magnatum, or great Men (as the Dog; 
renders it) the King had the Seiſin and Poſſeſſion of all the Rebels Eſtates given g. 
him. Which is no Argument to prove that no Commons were there; fince] hy; 
ſo often made out, that under this Word Magnatum, not only the Kniphts of - 
Shires, but Citizens and Burgeſſes were often comprehended. *Tis true there | 
are no Writs extant, to prove the Commons were now Summoned ; neither is 
there any Reaſon to believe the contrary; fince if it were a cunning Ine. 
tion of Montfort to Summon the Knights, Citizens and Burgeſſes, to abate the 
Power of the Tenants in Capite, it was ſure as good Policy for this Kin | 
to continue ſo Politick an Inſtitution, which would for the future ſerve for 0 
good a Balance, not only againſt his Tenants in Capite, but his great Lord 
too. For the Parliament at Kenelworih, IT ſhall admit all the Matter gf 
Fact to be true as you have related it from Mat. Weſimmſter, who fays, that 
the Twelve Commiſſioners appointed to draw up the Statute of Kenehkamh, 
were choſen de Potentioribus Procerum, & Prudentioribus Prælatorun; and 
alſo that the French Record (cited by the Doctor) together with Sir Wilun 
Daugdules Comment upon it, make it out plain enough, that the Lay Con 
miſſioners who were choſen by all the Parties there named, to make tt 
Statute, were all great Earls and Barons, though in the Record it ſelf ay 
ſtil'd Knights. | 

Well, what follows from all this? That the Commons could have no hal 
in this Choice, becauſe the 7ous Autres, or omnes Aly, mentioned in this al 
other Records, muſt needs always fignity- the ſmaller ſort of Tenans = WE 
Capite; and I ſay it ſignifies the Commons as now taken. Whether yu twe 
made good your Interpretation by any cogent Proofs, I muſt leave to jour 
own Ingenuity ; for to tell you the Truth, I think your DoCtor has lei jw 
altray in this Point; and till you can make it out better than you hie 
done, I muſt beg your Pardon if I keep my old Opinion. And if your it 
gument be good, that no Commoners were there, becauſe none of then 
were choſen Commiſſioners, then by the ſame Argument none of the inal 
Tenants in Capite were there neither; becauſe none under the Degler of 
an Earl or Baron were Elected. As for the want of Writs of Summons t0 
theſe Parliaments, if that were to be the Rule, that makes as mu. 
againſt the reſt of the Tenants in Capite, who were no Barons; nay, the Vf 
Biſhops, Abbots, and Lords; fince there is no Writs of Summons found (i 
their Appearance at either of theſe Parliaments; and ſo the King might call wi 
he plealed. | 

AA. In the Firſt Place, It does not follow that becauſe Montfort had Summone! 
ſome of the Tenants in Capire to appear for all the reſt; and that he 4e 
called ſome Citizens and Burgeſſes to this Parliament of the 49th, Jet tie 
King might have very good Reaſons ( though we cannot now poſitively tl 
hat they were, ) not to follow this new Invention of Montfort s, however it mir 
then ſerve the Turn; for perhaps the King did not like it, becauſe introduces 
a Rebel. And he had alſo by his Victory at Eveſham, ſo quelled the Fow" 
the great Lords, and Tenants in Capite, that I believe he was afterwards ade 
call or omit whom of them he pleated, according to the Teſtimony of Mr. f 
dens Nameleſs Manuſcript Author, cited in his Britannia; that after the hof 
Troubles and Confuſions of the Barons Wars, only thoſe Earls and Barons, Q 
Rex dignatus eſt brevia Summonitionis dirigere venirent ad Parhamentum Jun, 
£7 NON Aln, and 
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And that this was true in Matter of Fact, I ſhall prove from, the next B. 4 E. p. 14 
Staute of Henry the Third, which is extant, viz. that of Marlbridge, 155 5 
| in the 52d Year of this King, to which there were no more Summoned than:fome 
of the more Diſcreet of the Greater and Leſſer Barons, as appears by theſe Words 
in the Preface to that Statute, Convocatis Diſcretioribus ejuſdem Regni tam Majo- 
bus quam Minoribus, Proviſum eſt, & Statutum ac concordatum, &c. which 
ſeems to have been done by the King's particular Direction; fince h ; the general 
| Writ of Summons rg by King John's Charter, the Sheriff of each Count 
nas to Summon all the Minor Barons, and Tenants in Capite; which could 2 
4 * od 2 the = Diſcreet TY 7 * nor is there in this Preamble 
the leaſt Hint or Intimation of any Writs directed to Counties, Citi 
„ + wan of Members. . | OY ER OO 
efire you in the next Place to take Notice, that Briton | 
chat Time) ſuppoſes this Statute to have been made, Per la P ; h 1 e 
alerand & per Commune Alſent des Graunts Seigneur du 1 1 : - 
Procurement or Forecaſt of Robert Walerand, and by common Aſſent of the G 5 
lords of the Realm, without any Mention of the Commons. I have a great — 
more ſuch Statutes to Inſtance in, which are ſaid by AM. Paris to have 1 er 
in ſeveral Parliaments of this King, by the Community, or Common Dvd ; 
or Baronage of the whole Kingdom; but I paſs them by "becauſe we h 10 . 
81 8 of them already. ; — 
F If only ſome of your Great Lords, and Tenants 7 | 
We meet, and make Laws to bind all the reſt, and chey . it * yoo 
ſtrange Infringement of their Privileges, as you ſuppoſe, it ul : heir 
Y Power was much abated ſince the 37th Year of this King "when (as 1 i 14 
J Mat. Paris tells us, that the Barons would do nothing without the reſt of h 1 
1 Peers, whom it ſeems the King had then omitted to Summon; bs h 3 
3 fore | muſt needs tell you, that I am not of your Doctor's O inion go 
Z 1 3 5 4 yu this King, after his Victory me et 
1 erents, cou is Prerogati f 
8 pleated; m : 0 contrary 10 the ee of al the hoes Akon Ke 
I riers in full Tar lament, in the Second of Richa in f 
. That holding per Baronium, it did belong to ee __ yon 1 Hau. 3 
. Regni Angliæ ( that is, by Rights of Preſcription) to be preſent in ll P 3 
. e 88 1 = 8 to treat, conſult and ordain . 4 Laie of Re 
I f the Kingdom. And if the Spiri 7 is Priypflene cords in this 
W {ure the Temporal Ws might with the 13 2 n a 5 15 
and J am ſure it is highly derogatory to the Ri hts of th e 1 
W to maintain that the King either hath, or 3 the p * - 1 
leaving out what Lords he pleaſed, and ſo to make pack d Parli 1 
= a 14 whenever he pleaſes. OY Ee 07 rg 
But to come to the main Strength of you 
more Diſcreet Men of the Kingdom 1 the . well 1 1. pon he 
3 mentioned in this Statute, that therefore th | 3 
ſuch Lords, and Tenants in Capi : ere were only called to it 
| , S n Capite, as the King pleaſed to S 
W the reſt were left out; which is a very idle Suppoſiti ummon, and that all 
W 1 may as well fiy, that there were no Temporal 18 ition; for at this rate, 
ZZ Mrs 2% ah e there at all, and that 
8 Judges; who, though no Peers, yet were then the moſt 9 1 
A Cultoms of the Kingdom, of any Perſons at that 7 ney. in the. Lows and 
h Wiſe and Diſcreet to draw up Laws; and b : h _— OE 
E [hall be underſtood ſuch Great Clerks and Law A EE Sort 0 Dilexcet Men, 
. the King pleaſed to chuſe, as being licwil N K abt 1 
3 if you tell me that this Interpretation is forced : 08 928 10. gorile. him. Hor 
Pots, and that with reed; 1 may as well fay the ſame of 
8 with greater Reaſon. Yet I ſhall : 
W was Summoned in no other Manner. and prove that this Parliament 
W wan thoſe that uſed to appear i 3 
| lament, ppear in all other preceding Great Councils or Par- 
n the Firſt | | 
re Place, therefore, I muſt put you in Mind of what I have alread 
re 1s no Concluſion to be dr: _ 
rent F : rawn from the bare penning of 
orms of ancient Statutes; who Dee 
5 were Summoned to the making 
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175. 


Fol. 30. 


by the .Greindres Diſcretes, were underſtood the Lords, then by the like 


veral Branches of this Statute, which are to be ſeen in the Regiſter ; reciting tat 
this Statute was made de Communi Concilio Regni. Now the Word Connie 


BIB IL ICOTHE CA PoLtTics 
of them, nor by what Power they were Enatted ; ſome of them, it 35 7 
being drawn in the Form of the King's Charters, or Writs; without any vi 
tion of the Aſſent either of the Lords or Commons; and others are {aid oh 
Enacted by the whole Realm, without any Mention of the King at all; u 
have given you a Liſt of divers old Statutes from the Reign of King }H 
the Third, to the Time of King Edward the Thitd, in which thiere is no We 
tion at all made, either of the King, or any other of the Three Eſtates. Ro 
yet no Man, I think, but will grant that theſe Statutes were all made and 
agreed to by them, according to the uſual Forms, though it be not particular * 
preſſed. And therefore to give a better Account of this Law, it is fit we cn. 
ſider, that theſe Words convocatzs Diſeretioribus Regni, are no more felt 
Qive to ſome particular Perſons, than if it had been in the Superlative Degte 
inſtead of Diſcretioribus, it had been Diſcretiſſimis, or Sapientiſſimis Reg ni, whit) 
no Man would interpret to mean only a few of thoſe whom the King ſhoy; 
Judge the wiſeſt and moſt diſcreet Men of the whole Kingdom; and there 
we muſt not mind the Grammatical,” but Legal Senſe of theſe Words; and they 
it amounts to more than this, that by the Greater Diſcreet Men, were mean the 
Lords Spiritual and Temporal, as under the Leſſer Diſcreet Men were include 
the Commons. 

But that theſe Minores Diſcreti, cannot be underſtood of the Tenants in Chir 
only, appears by the Conclufion of the Preface to this Statute of MarJbridy, ; 
theſe Words: Provi/iones, Ordinationes, & Statuta ſubſcripta ab omnibus Regni i)fu 
incolis, tam Majoribus, quam Munoribus, firmiten & inviolabiliter temporjy 

erperuis Statuerit obſervari; ſo that if by the Majores Incole, who were wy, 
ſeve theſe Statutes, the Lords Spiritual and Temporal are meant, then by tr 
Minores Incole Regni, muſt be underſtood for the ſame Reaſon, the whole Om. 
mons of England; and fo likewiſe by Parity of Reaſon, by the Minores Di 
creti, mentioned before in the Preface, muſt be alſo meant the Repreſentatives 
the Commons in Parliament. 

And that this alone can be the genuine Senſe of theſe Words, my 
appear, by comparing this Statute with another made at Gl/oceſter, the bi 
of Edward the Firſt ; where in the Preface it is recited in theſe Words, purvenn 
meſm le Roy, pur Amendement de ſon Royalme, & pur pluis plemer eæhibiciut 
droit ficome le profit d office demande, appelles les pluis Diſcretes de ſon Rojin 
auxibien des Greindres, come des meindres, eſtablie eſt, & acordannm 
ordeine. So that if the Commons were there called to this Parliament, au if 


( . A. . 2 „ fel ys > a 6s 8 © 


Reaſon under Meindres Diſcretes muſt be meant the Commons, as at this 
Day. | „ 
But that this Statute was made by the Common. Council of the Kingdon, 
and not by a Conventicle of a few of the Lords and Tenants in Capite, Sun. 
moned ad Libitum Regis, appears by all the Original Writs, founded upon & 


ſignifies no more than General; and how could this be call'd a General Coul, 
which only conſiſted of a few of the wiſer Sort of Biſhops, Lords, a 
Tenants in Capite. 

As for what you and the Doctor cite out of Cambden's Nameleſs Autid, 
of King Henry's ſending Writs of Summons, and culling out a few of te 
Earls and Barons out of a great Multitude that were Seditious, after the Wat 
with the Barons was ended; it you will have it extend to thoſe who 
never forfeited by reaſon of Montfort's Rebellion, I need not ſay much ll 
ſince Mr. Se/den, in his Titles of Honour, hath ſufficiently baffled that 
Author's Authority; for if it was never true as to Earls, it was not lik! 
be truer in reſpect of the greater Barons. But as for your leſſer Barons, ® 
Tenants in Capite, I know not but he might be much more in the right, U 
reſpect of them. 

What you ſay as to Robert Valrand, is not much material; for though he l 
never ſo great a Baron or Lawyer, yer he could draw up this Law but 8Y 
ing one of the King's Council, who in thoſe Days drew up, and prepared 9 


Bills that were offered in Parliament, And thus Briten might well a 
I 


W conſult the Writ of Summons to the Archbiſhop of Canterbury to come to 
W this Parliament, (which I confeſs is the only Writ of this kind that is left 
upon the Rolls from the 49th of Henry the Third, to the 23d of this King) 
in which you will find the Archbiſhop Summoned ad rratandum, ordinandum 
una cum Prelatis, & magnatibus Regni; that is, as the Doctor explains ir, with 
We the Prelates and Great Men of the Kingdom; which Great Men very frequently 
W comprehended, as well the Barons Majores as Minores, the Earls, Barons, and Lid. p. 147- 
greater Tenants in Capite, and the leſs, which then were the Community of the 
Kingdom; 10 that your Interpretation of the Words des Greindres, & des Meindres 


Dialogue the Seventh 3979 
| is was made by the Common Aſſent of the Great Lords, (this Act bein 
f ire for their A and yet the Commons might be alſo there as wel 
as they ; for otherwiſe, if Briton muſt be literally underſtood, what becomes of 

our Minores Diſcreti mentioned in this Statute to have given their Conſents, 
25 well as the Majores ? whereas this Author mentions none, .at whoſe Requeſt it 
was made, but the Great Lords only. But that by theſe Minores Incole Regni, 
mentioned at the end of this Statute, were meant the Knights, Citizens, and 
Burgeſſes, pray ſee a Writ of Summons the 24th of Edward the Firſt, with the | 
Doctor's Note upon it, in his Anſwer to Mr. P. The Writ is directed to the t, Cl. A. 4. 


Archbiſhop of Canterbury; and concludes thus, that he ſhould warn the Procz- 5 ”= 115 
ratores Cleri there mentioned, 


to _ wes h _ = | of rom 4 ordinandum 

faciendum nobiſcum, & cum ceteris Frælalis, roceribus, & Alijs, Incolis 
3 noſtri; in « Margin over-againſt theſe laſt Words, the Dottor gives us 
this Note, the Incole Regni were the Knights, Citizens and Burgeſſes men- 
rioned in the former Writ, but not here particularly enumerated. Now, though 
ic is true, that this Writ is after the Time that the Doctor will acknowledge 
the Commons to have been conſtantly Summoned to Parliament ; yet if theſe 
Words could mean the Commons in this Writ, why they ſhould not ſignify 
the ſame in this Statute, I can ſee no Reaſon, but the Doctor's Prejudices to the 
contrary. But if you have no more Authority to alledge from the Reign of 


| | Henry the Third, pray go on, and ſhew me the reſt of your Arguments, why 


W you ſuppo : 
Edward the Firſt, till the 18th. And I deſire this the more, becauſe as I have al- 


ſe the Commons were never called in above half the Reign of 


ready proved from the Statute of Weſt. 1. 3d of Edward the Firſt, the Words, 


3 | & tout le Communalty de la Terre, coming immediately after the Counts, Barons, 

and thoſe other Words foregoing, muſt needs ſigniſy the whole Commonalty, or 

= Commons of the Land; and ſo the Doctor himſelf has rendered it in his An- | 

W finer to Mr. P. B. 4. P. p. 146. 


M. But firſt, pray obſerve what the Doctor there tells you, that by the 


Word Commonalty, he means not the Commons in the Senſe they are now Clau/. 3. Ed. 1. 


taken, bur the Community of the Tenants in Capite only: And for this, pray n 5 —_ _ 
endo ad Parlia- 


mentum. 


in the Statute of Clbuceſter (by which you would interpret the like Words in 


the Biſhop of Purbam (which the Doctor has Printed) where there is no 


the Statute of Marlhridge) for the Commons, as now underſtood, will ſignify 


W "thing, as being before the Time we allow the Commons to have been Sum- 
mwoned to Parliament in this King's Reign. 


F. It were a very eaſy thing for any Man of a confident undertaking Tem- 


per, to frame what Interpretation he pleaſes, from the general or equivocal 
Words of Hiſtories or Records, if he ON a8 ealily and Authorities pi = 
bort it; but I ſee nothing like a Proof for it, but the Doctor's bare Aſſertion: 
. Since [ have already ſufficiently proved, that the Words Communalty and C(ummu- 
coming in our Statutes and Records immediately after the Counts and 
E Barons, do always ſignify the Commons, as now underſtood ; and why they ſhould 
1 not lignity ſo here, I can ſee no Reaſon. For as to the Words in the Writ to 
I the Archbiſhop of Canterbury, they prove nothing at all, who were the Con- 


ſtituent Parts of that Parliament; for if the Word Magnates muſt needs ſigni 


1 the greater and leſſer Tenants in Copite only, pray why do they not figni 


ſo in the Writ of Summons to Parli 1 
0 Parliament, of the 49th of Henry the Third, A. 11. Dafa 


mention made of his Treating or Adviſing with any other Perſons, than the 


1 Ot : 3 
Jaber Prelates, &? Mag nat ibis naſtris? Yet the Doctor, within two Leaves after, 


dus us the Writs of Summons for the Kni it . 
th; ; s for the Knights, Citizens, and Burgeſſes to s, 4, P p.147. 
his Parliament. But it ſeems in his bs Edition of his Book againſt Mr, P. © Bake 
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ſuppoſe the Repreſentatives of the Nation, in the Great Council or Parlianett 


BI BLIOTH ECA POLITI. 
he had not made thoſe rare Diſcoveries he did afterwards; where he pret 
not to carry this Opinion beyond the 49th of Henry the Third. Therefore ends 
go on to ſhew this new Light, by which the Doctor diſcovered that l 
Commons were never Summoned to Parliament all the Reign of Edward by 
Firſt, till the 18th. 5 

M. In the firſt place, you cannot ſhew us any mention of the Words C. 
munalty, or Communitas, in any of the Parliaments of this King's Reięn; 2 
in the Statute de Bigamis made in the 4th of this King; the Preamble ther 7 
runs to this effect; That theſe Underwritten Conſtitutions were recited he, 
ſome of the Biſhops and others of the King's Council , and afterwards keys 
and publiſhed before the King and his Council; here is no expreſs mens 
who were the Conſtituent Members of Parliament at this Time, or of this Pu: 
liament in particular, more than that it is ſaid, in the Cloſe of this Sutue 
that the aforeſaid Conſtitutions were Publiſhed at Weſtminſter, in the Parliamen 
after the Feaſt of St. Michae/. | 
So likewiſe by the Statute of Weſlmmſter the 2d, made in the 13th of N 
ward. the Firſt, it appears, that the Prelates, Earls, Barons, and the King; 
Council, were the Conſtituent Parts of the Parliament at Glouceſter you "i 
now mentioned ; for ir recites, that the King, in the 6th Year of his Kin WE 
Convocatis Prelatis, Comitibus, Baronibus, & Concitio ſuo apud Gloceſtre, s$ i 
And thus the Statute of Mortmain made by this King in the 7th of his Rein | 3 
is recited to have been made de Conſilio Prelatorum, Comitum, Baronum, & al. 
rum fidelium Regni noſtri de Concatio noſtro exiſtentium, &c. The Statute of 4% 
Burnel, was made in the 11th of this King, by himſelf and his whole Cound! 
Le Roy per Luy, & per tout ſon Council ad ordein & eftablie ; though thi 
was done in Parliament, as appears by the Statute of Merchants of the 13h 
the ſame King, which recites, that the King had made by himſelf and i 
Council at his Parliament at Ade Burne! theſe Eſtabliſhments. I have bw 
the more particular in the recital of theſe Statutes, not only becauſe hee j 
no mention made of any Commons in theſe Parliaments; but alſo becaf i 
farther confutes your Poſition in your 5th Dialogue, that the King had not itn 
the ſole Legiſlative Power. VE 

F. You have ſaid almoſt nothing now (I except that of the King's bir 
the ſole Legiſlative Power,) which I have not already freely acknowledge, 
572. that the Words Communitas, and Communalty, are not above twice ne 
tioned in the enacting part of any Statute in this King's Reign; and de 
Knights, Citizens, and Burgeſſes not once mentioned, till the. 34th of cis king; 
nor any mention again of the Commonalty, till the Statute of Lincoln, mile 
in the 12th of Edward the Second; and yet it appears by the Writs of dum 
mons and Expences, beginning at the 28th of Edward the Firſt, that the Com 
mons had been Summoned to Parliaments ever fince that Time; and that tf 
were ſo alſo before that Time, I have already proved both by Acts of fur 
liament and Records; and it would be a very uncertain Conſtirution, if we {lll 
to alter as often as the Words or Phraſes whereby they are expreſſed. But by WM 
yours, and your Doctor's Method of Arguing, if the Writs of Summons u 
the Commons of the 49th of Henry the Third, had happened to have vl 
torn off, and loſt, as they eafily might have been; fince it is only ffs 
to the Roll by a looſe Schedule; and alſo, that all the Writs of Summon v 
the Commons had been loſt, from the 23d of Edward the Firſt, to the 34 
when there is no denying the Commons to have been there, becauſe part 
larly named; and if theſe Writs had alſo happened afterwards to have bel 
loft, till the 12th of Edward the Second, when they are expreſly named in the 
Statute of Lincoln, which I nom mentioned: Then the Commons ſhould hie 
been as well excluded by the ſame Argument, as they are after the 49th 0 
Henry the Third, by the Doctor and thoſe of his Opinion, becauſe no Wil 
Summons are found for them, nor any mention made of them in 9 
Statute, firſt for above Thirty Years, and after that for above Th 
Years together; ſince you will nor allow the Words Communitas and UW 


munalty to ſignify the Commons, till you pleaſe to take them in UN 


Senſe, * 


Djalogue the Seventh. 
-. may ſerve as a general Anſwer to all you have faid concerning the Omiſ- 
WT 3 in al Statutes, till the 18th of this King, and may ſerve 


ivers Parliaments, where the Acts are recited to have been made by 
ago Aſſent or Accord, mike at all ſpecifying whoſe Aſſent, and ſome- 
5 ithout naming the King at all. | 
e on ae it wil be eaſy to return you a ſhort and particular An- 
ger to the Statutes you have cited. As for that de Bigamts, you confeſs that the 
W Statute only mentions its being recited before the King's Council, and publiſh'd: in 
W Parliament, without relating what were the conſtituent Parts of it; Ergo, no 
commons were there; and I may; with as good a Face ſay, no Biſhops, Ab- 
bots. nor your ſmaller Tenants in Capite were there, becauſe not particularly named. 
Is for the reſt of the Statutes you have cited, of Glouceſter, Mortmain, and 
Aon Burnel; tis true, the Prelates, Earls, and Barons are there only particularly 
mentioned, becauſe they then bore the greateſt Figure in the Government, your 


1 comprehended under Baronum, 1 have ſufficiently made out. But to conclude, 
give me any ſufficient Reaſon, why the Commons might not be at theſe Parlia- 


W 0 therwiſe mentioned than they were before that Time. If you fay the Writs of 
W Summons make it out they were there, you confeſs your Prejudice; fince the 
W wo Writs of Summons before that Time would, if they had not been loſt, have 
W made out the ſame Thing. 
As for what you fay for the King's being the ſole Legiſlative Power in thoſe 
Times, I have long ſince proved, that no King could ever legally make 
Ws Laws, without the Conſent of the Common Council, or Parliament; and after 
Ws that, all that you can ſay for the King's making Laws alone, with the Advice 
of his Council, ſignifies nothing: For if the Words are literally to be under- 
We ſtood, then this Council of the King, whether you will have it to confiſt of 
W the whole Parliament, as the Statute of Mortmain ſeems to intimate, or elſe 
of his particular Council in Parliament, as in the Statute of Aton Burned, 
W where thoſe Conſtitutions are ſaid to be ordained by the King and his Council; 
if by ordain'd, you mean only drawn up, and prepared for the Parliaments Aſſent , 
it is no more than what I ſhall eafily grant to have been the uſage in thoſe 
Times: But if you will have ordained to ſignify enadted, then pray tell me how 
WE you will avoid the King's Council having a joint Hand with the King in his Le- 
giſlative Power; fince the Words are, the King by himſelf and his Council bad 
W Ordered and Eſtabliſhed. But you have carried both your ſelf as well as me, 
too far from the main Queſtion; therefore, pray give me ſome better Reaſons 
Nuby you are of this Opinion, That the Commons were not Summoned again to 
W Parliament, till the 18th of Edward the Firſt. 


of the 18th of this King: By which Record it appears, that the Prelates, Earls 
WBarons, and other great Men of the Kingdom, had then in full Parliament on 
ie firſt of June, granted him 40 s. on every Knights Fee, to marry his 
Daughter: And it thence alſo appears, that tho' this Tax is faid to be given 
Wor themſelves and the whole Community of the Kingdom ; yet ir was b 
the Community of Tenants in Capite alone, becauſe it was to be raiſed wholly 
upon Knights Fees; ſo that hitherto in this King's Reign, there appears no- 
Wthing that can plainly evince, either the Summoning, or being of any Com- 
wons in Parliament, as now underſtood ; however, we are at leaſt left at great 
uncertainties; nay, in my Opinion, the Proof is more ſtrong on the Negative 
chat there were none. | 
E wonder you ſhould mention this Writ any more; fince I have already 
I confuted the Doctor's Notion about it; and proved, that it was a general Tax 
Wanted by the Parliament upon the whole Kingdom, and not laid, either by 
- upon the Community of the Tenants ir Capite alone; nor does the way of 
3 | 1500 . 49 9. en every Knights Fee at all prove it; For if it is to be under- 
| ig nas only held by Knights Service, then this Tax could not have ex- 
to any other Eſtates, as certainly it did; ſince the King could, by King 
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not only for them, but againſt the Biſhops and Tenants in Capite; being all 


\ | Leſſer Tenants in Capitè being quite left out; for that they could not then be 


3 ments, as well as they were in the 18th of this King; tho moſt commonly no 


A. lam now coming to it: But firſt remember, that about an Hour or two B. 4 ER 
gg, I cited a Record of the zoth of Edward the Firſt, which related to an Act L. 149. 
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B. A. P:ip.149. M. I will now give you the Writ the Doctor has diſcovered, and by nh 


(& dein. 


illd his que Comites, Barones, & Proceres prædicti, tunc dixerint concordat; 


the fame full Parliament, which gave the King Scutage on dhe firſt of Jar: 


BIBLIOTHECA POLITI CA. 


John's Charter have made his Tenants in Capite to grant him an Aid TRY 
this Marriage of his Daughter; and (if what you fay be true) could Uo þ 
made all the Meſne Tenants of the Tenants in Copite, fo have contributed wi 
according to the Knights Fees they held; and this without calling a Parliane. 
at all ; therefore pray give ſome better Authority than this; for I'll aſſure 6 
I am not at all ſatisfied with it. Joy, 
it will plainly appear, that this Tax granted in the 18th of this King's 8 4 
was given * ever the Commons were Summoned to it; and for this e 
Learned Doctor has found out, (among a looſe Bundle of Writs of this \ 

a Writ of Summons, directed to the Sheriffs of moſt Counties of yl 
and they are the ancienteſt extant, or perhaps that ever were ( for in Ach 
bility, the calling of Knights, Citizens, and Burgeſſes, according to that Examy 
was diſcontinued from the 49th of Henry the Third, unto this Time) by ali 
two or three Knights were directed to be choſen for each County: Pray tea 
the Writ it ſelf; fince I look upon it as the firſt Pattern of this kind; thy 
of the 49th of Henry the Third, ſeeming to have been written in Hy, 
without thoſe Forms that were afterwards required in Writs of this kin, 
and particularly in this: Edwardus Dei Gratid Rex Anghe, Dominus Hibs, 
£& Dux Aquitame Vice-comiti Weſtmerlandie Salutem. Cum per Comntes, A. 
rones & quoſdam alios de Proceribus Regm Noſtri, nuper fuiſſemus ſun | 
quibuſdam Specialiter requiſiti, ſuper quibus, tam cum ipſis, quam cum ij 
de Comitatibus Regm illius Colloquium habere volumus & Tractatum, jj; 
pracipimus quod duos, vel tres de Diſcretioribus, & ad laborandum potenin, 
bus Militibus de Comitatu prædicto fine delatione Eligi, & eos ad ns uſque ep 
monaſfterium venire facias ita quod ſint ibidem a die Sancti Johannis Bayv. pry, 
Futur. in tres Septimanes ad ultimum cum plena poteſtate pro je, & Cm. 
nitate Comitat. predifti ad conſulendum, & conſentiendum pro ſe & Communins 


A habeay ibi hoc Breve. Teſte meipſo apud Weſtmonaſt. 14. Die Jun, im 
Regen Noſtri 18. : ” | 

Whereby you may ſee in the firſt place, that there was yet no certain Nun. 
ber of Knights of Shires ſettled, who were to be Summoned to appear at ths 
Parliament. And you may, in the next place remember from a before-mentige! 
Record of the 3oth of Edward the Firſt, That on the firſt of this Month, . 
King had Scutage then given him in full Parliament: And now Fourteen Ds 
after, at the Inſtance of the Earls, Barons, and other Great Men of che ig: 
dom, upon certain matters by them moved and propounded to him, he ie 
His Writs of Summons to the Sheritis of the ſeveral Counties, to cauſe to 
choſen two or three Knights of each County, to come to him at Weſimiſ, 
three Weeks after Sr John Baptiſt at fartheſt, We may alſo further obſerve from 
this Writ, that it is moſt probable (though it is not here abſolutely faid 6) 
that the King was moved by the Earls, Barons, and great Men of the King 
dom, to call theſe Knights to this Parliament; and that as this Writ is theft 
to be found after that of the 4.9th of Henry the Third; ſo I take it to bile 
firſt Writ of Summons after that Time, for the Eleftion of Knights to repreſent tht 
ſeveral Counties. oo. 3 

In the next place, that there could be no Citizens nor Burgeſſes choſen, 1 et. 
ſent to this Parliament by virtue of this Writ, in the ſame manner as they wi 
afterwards by Directions contained in the Writs ſent to the Sheriffs, for Elec 
Knights of the Shires. 

Laftly, That by this Writ, the Knights were to come to the King at Wet 
minſter, three Weeks after St. John Baptiſt at fartheſt ; which was the 15 
of 7uly ; alſo, that in the fame Year, between the Time of the date of tl 
Writ, and the Time appointed for Meeting of the Knights, the Statute 0 
Weſtminſler the Third was made, as may appear by this Clauſe at ths & 
ginning. Dominus Rex in Parliamento ſuo apud Weſtmonaſterium poſt Pact Wi: N 
Anno Regm ſui Decimo octavo, videlicet in Quindena Santi Fahannis Ba. Wil 
(that is, the 8th of July) ad Inſtantiam Magnatum Regni ſui Conceſſit Probidi, 
& Statuit, Quod de cætero liceat unicuiquè libero homint, &c. So that this Was 


2 


Dialogue the Seventh. 

i then the King and Barons, without the Commons, made this Statute, or 
- Kelhts had Woche Summons after the Date of this Writ (for before 
that they were not in Parliament) or the Knights came a Week before they 
had need to have done; but neither of the latter are probable, ſeeing the 
Knights then were great Husbands of their Time and Expences, and 
mere not very forward to undertake this Service, as being conſtantly bound 
with, or engaged by Sureties, or Manucaptors for the Performance of it, 
and their Appearance in Parliament: And therefore it ſeems reaſonable to con- 
clude, that this Law was made without them, and before their coming to 
Parliament. : : : 3 

So much of this Writ; from which, as well as divers following Writs and 
other Records, it is evident, that it was from this King's Authority, and at 
this very Time, that the Houſe of Commons came to be fixed and eftabliſh'd 
in the preſent conſtant Form it is now, and hath been in for many Kings 
Reigns; and then the King in this Age was not altogether confin d to any 
Number of Knights, Citizens, or Burgeſſes; nor were ſeveral ſtrict Forms and 
Uſages now practiſed, ever then thought of, nor ſome Legal Niceties and PunCti- 
lio's now in uſe, then Judged abſolutely neceſſary. | ET 
FE. Pray give me leave to anſwer what you have now ſaid from this Writ, 
W before you proceed to any other Record. Firlt, as to your Argument from 
tte Variety or Uncertainty of the Number of Knights of Shires, which you 
W 2t firſt ſuppoſe to have been ſummoned to Parliament, that 1 doubt will 
W prove a groſs Miſtake ; for if we cloſely conſider the Writ it ſelf, it will 
W prove no more than a Summons of thele Knights to a great Council, Collo- 


W liaments and ſuch Trearies, as I have already proved from the Starute of the Staple 


nd as for your laſt Argument, that the ſame Parliament which gave the 
I above-mentioned on the firſt of Zune, muſt be fitting even to the very 
imc of the Return of the Writ, becauſe the Statute of Weſtminſter the 
. —— was made on the Quindene of St. Fohn Baptiſt, (vis. the 8th of Fuly) 
E 3 0 the King and the Barons, without the Commons, made this Statute, 
* aer TE 5 were ſummoned after the Act was paſſed; there is 
1 re 75 ing _ Conſequences ; for this Parliament might very well 
r — very ay this Act paſſed, and this Council or Collo- 
1 1 LDPC to meet within Three Weeks after Midſummer (i. e. 
1 of July) according to the Writ you have cited. And fo 1 
4 uid appear, were the Rolls of that Parliament, and the Writs for 
the 
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be ſhould have need of another Council before he had any Buſineſs for i 


fame Sheriff, ordered him to cauſe to be choſen two other Knights hefis 


BiBLIOTHECA PorLiTi1c\x: 
the Expences of the Knights now extant, as they are loſt, as well 28 thoſ. 
of divers ſucceeding Parliaments. | To e 
M. Well then, you are forced to confeſs, that this Writ was iſſued whil 
the Parliament was ſtill fitting ; and if fo, 1 cannot ſee any need there 
of another leſs Council or Colloquy to meet after the Parliament was end 
fince as long as it was fitting, that could have much better diſpatched a 
ſuch Buſineſs as the King had to do; and how the King could fbreſee tha 


ſeems very improbable ; and therefore I think I may very well ſuppoſe ni 
the Doctor, that this Writ was a Summons to Parliament, though it boy 
not (I grant) expreſly call it ſo. But your Argument is of no weight, thy 
becauſe this Writ was not entred upon the Cloſe Roll, that therefore it , 
not to be look'd upon as a Summons to Parliament, as alſo becauſe the Titl 
to it is only Summonitio ad Conſilium; ſince the Doctor in his Anſwer 0 
Mr. P. gives us ſeveral Parliament Writs upon the Cloſe Rolls with thi 
Title ad Conſilium; which proves, that the King had in thoſe Days 3 Large 
Power of calling what number of Knights of Shires he pleaſed to Parliameng: 
as appears by Two other Writs he there gives us of the 22d of Fay 
the Firſt, which are entred in the Cloſe Rolls to the Sheriff of Northumberiyy 


to cauſe Two Knights to be elected for that County, bearing Date the gi 
Odober; and the next Day after, the King, as appears by another Writ to tz 


the former, and to cauſe them alſo to appear at Weſtminſter the Morny 
after St. Martin's Day, to hear and do ſuch things as the King ſhould my 
fully enjoyn : The like Writs (with both the former) were ſent to all th 
Sheriffs in England. Now though it is true, that the Title to the firſt of 
theſe Writs, is only de Militibus Elegendis & Mntendis al Concilium; ye 
theſe Words well confidered muſt certainly here mean a Parliament, both thif 
Writs being entred upon the Cloſe Rolls, where all Writs of th 
kind are wont to be found, as I have already obſerved ; and beſides, the Nui; 
in the firſt Wit are the fame with thoſe which are found in ſeveral oer 
Writs of Summons to Parliament, viz. ad Conſulendum, & Conſentiend. pri 
& Communitate illd hits qua Comites, Barones & Proceres predifti concoritt 
ordinaverint in præmiſſis. : 

F. J confeſs we are at a loſs in this Affair, for want of the Records of 
Parliament; which if we had, I doubt not but there would appear very ai Arc 
Reaſons why the Lords did then defire the King ſhould confult mae of BR A 
the Knights of the Shires than what had appeared at this Parliament; a tat ME wil 


Lords might refuſe to give their Advice in the Matters propoſed by the Kin, the 
without he would alſo conſult more of rhe beſt and ableſt Knights of Com mer 
ties, who were to come up with freſh Power, and further Inſtructions, wit ncec 
Anſwer to give the King in the Matters he ſhould propoſe, which, that it | ſides 
neither to give Money, nor make Laws, is plain; fince (you ſay) the Ia only 
of 40 s. on every Knight's Fee was given, and the Statute of /e M Wl King 
made before they came up to Parliament; but indeed the Words in the Vit AR ta: 
plainly prove that this was no Parliamentary Meeting, fince they are h Wl who 
only Summoned ad Conſulendum, & Conſentiendum ; whereas in all Wris « ee 
Summons to future Parliaments, the Words are ad faciendum quod ture, 
Communi Conſilio ordinabitur, or the like, as appears by the Writ of Summs Wi 9 { 
of the 23d of this King, which the Doctor has printed; whereas the Wav Wn Aa 
in this Writ are only ad conſextiendum, &c. hiis qua Comites, Barones © 11 — 


ceres prædicti tunc duxerint concordanda, &c. And if this had been co 
at the Requeſt of all the Tenants in Capire (as you ſuppoſe,) how come te 
Biſhops, Abbots and Priors, who held alſo in Capite, to be omitted, and . 
mentioned in this Writ to have joyned in this Requeſt, as well as the Lab, 
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Barons and great Men? 8 muſt 

But as for the Doctor's next Precedent, vis. a Writ to the Sheriff of . We e 
thumberland, to return Two Knights of the Shire, and then the next Du . 
other Two for the ſame County; I am not at all ſatisfied, that thoſe * deny, 
were a Summons to a Parliament, and not to a great Council; for beſides! leller 


Title of the Writ is de Militibas Elegendis & Mittendis ad Cunſilu * 
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| Earls, Barons, and great 


| that theſe Knights of 


in Capite, ſince he o 
were choſen at the firlt. 
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Dialogue the Seventh. 
the Writ are not the ſame with thoſe which were commonly uſed 


f Summons to Parliament, as I have already ſhewn you in this 
Whereas in the Summons to Parliament 


Words in 
in Writs 0 
Writ of Summons we are now upon: 


of the 23d of this King, the ordaining Part doth as much refer to the Com- 


mons, as to the Lords, the Commune Conſilium conſiſting of both; whereas in 
theſe Writs you have cited, they were to conſent to ſuch Things which the 
Men ſhould think fit to agree to. But that I may 
ainly, the Abſurdity of this Fancy of your Doctor s, 
ires were now ſummoned, the Parliament fitting ; 


Pray let me ask you one or two Queſtions concerning this Bufineſs; pray 


ſhew you a little more 


ono were theſe Gentlemen that the King you ſay thus ſummoned to Par- 
W liament ? | 


A. According to the Doctor's Account, they muſt have been "if Teams 
fren tells us, that out of theſe alone, the Knights of Shires 


F. Well, but then who were thele Magnates and Ali Proceres, mentioned 


W in the Statute of Weſtminſter , and in this Writ of the 18th of Edward 
the Firſt? | 


M. I muſt own my ſelf at a loſs, certainly to define who they were; for if 


lay they were the ſmaller Tenants zz Capitè, who are here put as a diſtin&t 
Order from the Comes & Barones immediately foregoing, I foreſee you will 
ick me how theſe Gentlemen could be Summoned ; fince all the Tenants in 
Ws Cie were at this Parliament already? Therefore, I muſt tell you, I think 
tere were only ſome of the greateſt and wiſeſt of the Tenants u Capite, who 
unere no Barons, now Summoned; and whom the Doctor tells us, were often 
WE called to great Councils, as Barons, Peers; and who, though ſometimes cal- 
led to fit among the Lords, were often again omitted in ſeveral Kings Reigns ; 
bp that this Parliament was compoſed (as thoſe of Malbridge and Glouceſter) 
B . of all, but only of the more diſcreet of the leſſer Barons or Tenants in 
HER 


F. If this be all you have to ſay to extricate your ſeif out of this Difficulty, 


W [ think it will not amount to much; for in the firſt place, all you have here 
W {aid is meer Conjecture without any Proof; fince this Statute of Weſtminſter 
ad, fays only in general, that it was made at the Inſtance of the Magnates, 
under which Title your Doctor, when he explains the Writ of Summons to the 
= Archbiſhop of Canterbury tells us, were frequently comprehended the Barones 
= Mujores, the Earls and Barons; as under Minores, the leſſer Tenants in Capite; 
which when the Statute of Weſtminſier the firſt was made, he will have to be 
W the whole Commonalty of the Land therein mentioned; and why this Parlia- 
ment of Weſimmſler the zu, ſhould not conſiſt of the ſame Members now 
needs ſome better Reaſons than your bare Affirmation to the contrary. Be- 
ſides, this Prerogative of calling theſe Barons Peers to Parliament, did not 
W only extend to Tenants i Cupite, but to other Meſne Tenants alſo; if the 
King thought them conſiderable enough for Eſtates, or Wiſdom, to do them 


that Honour; and ſo was not confined to Summon none but Tenants 17 Capite 
7 


ho according to your Interpretation of King John's Charter had all a Right 
o appear by General Writs, at the Common Council of the Kingdom. But 
au may put what Senſe you pleaſe on theſe Words Magnates && Proceres;: yet I 
mm {ure your Poor can take them in no other Senſe than for the Community of 
3 al the Tenants i Capite, both great and ſmall z and ſo he tells us in his Gr 
ben he Comments upon the Writ of the zoth of Edward the Firſt which 
da mentioned, and which refers to this very Parliament of the 18th, when 
2 Forty Shillings was granted on every Knights Fee to Marry the King's Daughter : 
. and there the Doctor immediately tells us, That ſuch as paid that Scutage 
. a Tora 4 OMMUNIT GS Reg ui, and no others; and that the Tenants in Capite 

Tfamed and paid it tirſt for themſelves and Tenants. Ec. and which 


4 zl 2 relate to this very Parliament of the 18th of Elward the F irſt, or 
* dll. . | 


AM. I confeſs I do not ſee how the Doctor can ſolve this Difficulty, but by 


= UV hat! 47 ; 
Ss what he has already ſaid, and affirming, as I do now, that all the 


lelle | | zu f 
er Tenants in Capite were not Summoned to this Parliament, but only 
D d d ſome 
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ſome of them at laſt ordered by this Writ to be choſen and retumed b 
Counties. | gh } the 
F. Yes, he might do it, if bare affirming were to, paſs for Proof; but I fh 
not give up my Reaſon upon no better Grounds, either to him or you; ner U 
mention the Improbability of the Thing, that the King ſhould be now 
peruaded by the Earls, Barons, and other Great Men, to call theſe Kin 
of Shires, which had been omitted ever lince the 49th of Henry the Third f 
above Twenty Years, when he had no need ar all of them, but rathe; k 
Advantage f governing without them; ſince it isMe Policy of Prince; p 
ther to diminiſh than increaſe the number of the Members of their great as wy. 
private Councils, who certainly are more eaſily managed when they aea fo 
than a great many. 

M. But what if we ſhould go from the Doctor's Poſition, and fay, 4, 
perhaps theſe Knights were choſen out of the Meſne Tenants of the Tenzy; ; 
Capite; many of whom I grant might be confiderable for Intereſt a; wy 

as Prudence; and with whom the King at their Requeſt might deſire 9 tex 
of certain Matters which had been before moved and propounded by him, 

Z. This is all that can be faid, and yet is much more unlikely than the Other. | 
fince to believe that the Earls, Barons, and Tenants ix Capite ſhould he In 
grown ſo weary of their Power of impoſing Taxes, and making Laws fi tg 

- whole Nation, as to intreat the King to admit their Under-Tenants to Parte 
of ſo large a ſhare in both, is ſo extravagant a Fancy, that if it had not fin 
with the Doctor's preſent Hypotheſis, he would never have aſſerted it in di 
Blood; fince himſelf affirms, that upon the making of King John's Chat 
the Earls, Barons, and Tenants in Capite, were the only Parties to it; uf 
that all the reſt of their Tenants who were there preſent, were only their Reing 
and Tenants in Military Service, which were with them at Runnemede, ani 
B. C. Glo. f. 51. hardly to be reckoned among the Freemen of the Kingdom; all the reſt bein 25 ba 
Followers who heiped to augment the Noiſe, and were not Law-mokers: IH 
not probable (lays the Doctor very well) hat thoſe Men that had the Ire 9 
the Nation would permit Men of ſmall Reputation 10 ſbare with them in Int. 

making : Thoſe that had the Power of this or any other Nation de Fadto, ay 
did give Laws, and Tax the People. But it ſeems theſe Great Lords and Tens 

in Capite, are either very ſtiff to maintain, or elſe eaſy to give up their Pri. 
leges, Juſt as it beſt ſuits with the Doctor's preſent Occaſion ; but the Dif | 

may contradict himſelf as much as he pleaſes, fince it is not his Fault, huti 

Hy potheſis that hath led him into it. 

M. 1 confeſs it ſeems ſomewhat hard at preſent to conceive it; bit re 
know not what Reaſon the Lords and Tenants  Capite might have ul U 
defire the Concurrence of theſe Knights of Shires at this Juncture of Tine 
Bur that their coming to Parliament looks like a new Thing, may farther appet 
from hence, that the King for a good while after the introducing Knigis 

B. A. P. 5. 152. Of Shires to ſerve in Parliament, was wont to uſe the Liberty of Nominating te 
fame Members of Parliament who were formerly choſen ; as appears by a E 
remarkable Writ the Doctor there likewiſe gives us, of the 28th of the ime 

au. ag. Ex, King, directed to the Sheriff of Cumberland ; whereby he is commanded v 
M.3. Von. cauſe to appear at the Parliament of Lincoln, on the Octave of St. Hillary, te 
very ſame Knights, Citizens and Burgeſſes, who had before appeared at the lff 
Parliament, unleſs any of them were Sick or Dead. From which we may dl. 

lect, that our Kings in thoſe Days often made uſe of their Prerogative d 
Summoning ſuch Members to Parliament, as were not then actually choſe 1 

the Counties to ſerve in that Parliament: And for a farther Confirmation th, 

there is ſtill extant upon Record in the ſame Roll the Returns of ſereral dit 

Sheriffs upon the ſame Writs: Whereby it appears, that the ſame Membes 

were returned to appear in this Parliament, without any new Elections 19 

45 = 85 ſerved at the precedent, unleſs in the Caſe of ſome that were $6 

or Dead. 

And that our Kings had not yet a long Time after loſt their Preropatie d 

| Nominating how many Knights, Citizens and Burgeſſes, they would have cken 
(lauſ. 4.5. Ed. and returned to appear in Parliament, may appear by a Writ of the 45th cf A 


3 3. 2. Dor}. ward the Third, whereby one Knight tor a County, and one Citizen and Burgh 
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Dialogue the Seventh. | 


too named by the King to the Sheriff, were to be Summoned to appear 
-1 Parliament at Wincheſter, to do thoſe Things that are appointed in the lame 
Writ which were likewiſe directed to all the Sheriffs in Exgland; and that this 


was 4 Parliament, appears fro 
had Writs for their Expences at t 
Writs it is only expreſſed 
this Writ of Summons it is ev 


tter for the Name. | 
if theſ be all the Atguments you have to produce againſt the Ancient Right 


mons being part of the Parliament hefore the 18th of Edward the Firſt, 
I _ — will not de ſüffcient to do the Buſineſs. For as to this.Record of the 
28th of Edward the Firſt, whereby the King is ſuppoſed to have had a Power to 
cauſe thoſe Knights of Shires to be returned who were Elected to ſerve in the Par- 
liament before going, without any new Election, this is al together precarious; for 
if you will but read the Writ it ſelf, and the Reaſon of the King s thus acting, it 
will plainly prove the contrary. For the King recites in that Writ, Thar having 
* reſolved that the Charter of Foreſts ſhould be obſerved, and that his Subjects 
« had made a Perambulation thereupon ; yet that he would conclude nothing in 
that Matter, without the Counſel of the Prelates, Earls, Barons, and other Great 
« Men; and therefore defiring to haſten that Buſineſs, as far as he could without 


and thoſe 


= any Delay, he thereby orders him to cauſe to come before him to the Parlia- 


ment at Lincoln, the ſame Knights, Citizens, and Burgeſſes, as were before 


| © Elected. Now the King might have very good Reaſon for it, why he would. 


rather treat with them than with any other, becauſe they had been privy to all 


e precedent Tranſactions concerning this Bufineſs of Foreſts, and therefore 


were moſt likely to come to the ſpeedieſt Concluſion with the King in that Affair, 


| 4 as being better inſtructed in it, than it was poſſible for any new Members to be, who 
BS had not before been privy to the whole Affair. 


Yer that the King never intended hereby to impoſe Repreſentatives upon his 


U People without their free Conſent, appears by this Clauſe at the end of the ſaid 


Writ, Ita quod Miles, Crves & Burgenſes prædicti dictis die & loco modis omnibus 


mnerſint cum plena poteſtate audiendi, & faciendi ea quæ ibidem in premiſfis ordi- 
uri contingent pro communi commodo dicti Regni. Now how theſe Knights, Citi- 
ens and Burgeſſes could appear in Parliament with full Power of acting therein, 
without the new Election or Confirmation at leaſt of thoſe whom they repre- 


ſented, I ſhould be very glad if the Doctor or your ſelf could inform me. But to 


come to your next Record of the 45th of Edward the Third, whereby you would 
prove that the King in thoſe Days had a Power of appointing, not only how many 
Citizens and Burgeſſes ſhould appear in Parliament for each County, but alſo 
could name the Perſons that ſhould appear therein: I wonder how the Doctor 
could ſo impoſe upon your, or his own Underſtanding ; fince nothing is more ap- 
parent than that this Council at Wincheſter, to which they were Summoned, was 
uo Parliament ac all but a Great Council, as appears by the very Words of the 
We Writ it ſelf, which recites, That whereas a Parliament lately at Weſtminſter, 
had given the King a Sublidy of Twenty Four Shillings and Three Pence upon 
= cvery Pariſh in England, that the King being willing to be better inform'd 
= after what manner the Levy of this Tax might be ſooneſt performed ; and be- 
W © cauſe it would be burthenſome for all the Great Men, Knights, Citizens and 
= Burgeſſes, who came to the faid Parliament to meet together again for this 


„Matter, therefore he Ordained for the ſparing their Pains and Expences, to 


: 2 have a Colloquy and Treaty with ſome of the ſame Members, and therefore 
| names the very Perſons whom he commands ſhould appear before him at Win- 
i cheſter, to inform him and his Council of the beſt Manner and Form whereby 
be faid Tax might be ſooneſt and moſt conveniently levied, according to the 
intent of the {aid Grant. So that nothing is more plain from the Writ it ſelf, 
E than that this Aſſembly was no Parliament; the proper Buſineſs of which is al- 
Ways to make Laws, give Money, or redreſs Grievances; none of which, it is ap- 
ent, were the Cauſe of this Meeting. So that thoſe who were thus Summoned, 


did not appear as Knights of the Shires (their Power being expired at the Diſfo- 


W lution of the Parliament) but onl 
=. y as ſo many particular private Men, who b 
bn of their Intereſt in the Country, he King ſuppoſed could beſt inform him 
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Fag. 215. 


B. A. P. 
Page 162. 
Cl. M. 32. 


Fag. 154. Ib. 


their Stead; as alſo another Record of the ſame King, whereby it appears, t 


Fag. 736. 


K whereas Sir Thomas Camois being a Banneret, was choſen one of the 


BIBLIOTH EGA PoriTica 


in the Buſineſs above-mentioned ; the like I may ſay for the Citizens ; 
Burgeſſes then ſummoned. But that in the Reign of this King there We 
ſeveral Councils of this kind, which tho no Parliaments, as having but © 
Knight, one Citizen, and one Mo and only making Temporary Ording: 
ces concerning Trade, and other Things of leſs moment, which were 10 . 

ut in Practice for a Time, till they could be confirmed by the next Py 
Lament, appears by the Ordinance or Statute of the Staple above mentiongg 
And of theſe Mr. Pryn in the firſt Part of his Parliamentary Regiſter of Writ 
gives us divers Precedents; which he rightly Judges, were only Writs of Sum. 
mons to ſuch Councils, and not to Parliaments; becauſe there is no Summa, 
in them ad Parliamentum (which was the conſtant Word then in uſe for the 
great Council of the Kingdom) but only Colloquium & Tractatun Or Concilun 
which was the Title then given to ſuch Colloquies, Treaties, or Councils; 3 
alſo becauſe there are often but one Knight for each Shire; and no Citizer 
or elſe but one for each City and Borough; as alſo from the Writs to thoſ 
Biſhops, which are ſummoned to ſuch Councils, in which is no Clauſe 4, 
the ſummoning of the Deans, Arch-Deacons, and Proctors for the Cleig g 
the Dioceſe, as was then uſual in all Parliamentary Summons; and laſtly . 
cauſe the Titles of the Writs for theſe Aſſembles, are only Summoniti 1 
Cncilium; all which your Doctor paſſes by very flily without taking an 
Notice. And this may ſerve for a ſufficient Anſwer, not only to this, jy 
all thoſe other Precedents which the Doctor hath there heaped together of in 
like nature. . | ; 

AM. But what ſay you to the laſt Record the Doctor has given us, her 
he farther proves that the King did likewiſe often uſe his Prerogative of di 
charging ſuch Knights of Shires as he judged not fit to be choſen, ot x 
turned? As may appear by another Writ which he likewiſe gives us of tt 
7th of Richard the Second, directed to the Sheriff of Surry, reciting, © Tht 


„Knights of the Shire for the ſame County, yet becauſe ſuch kind of gn. 
* nerets were not wont before-Times to be choſen Knights of the Sire, 
therefore he commands them to cauſe another Knight to be choſen to come ty 
* Parliament in his ſtead. So that upon the whole Matter nothing ſeems pling 
to me than that the chuſing and returning of Knights, Citizens and Burgeſſes, big 
then but a Modern Inſtitution, and proceeding wholly from the King's Farr, 

it was no wonder if they uſed a greater Liberty, and a larger Preropiie | 
of nominating and diſcharging ſuch Members of Parliament as thy 
thought fit, than they have of late Ages taken upon them to do, when 
the Cuſtom concerning theſe Matters became better ſettled by Pls 
of Time. I have omitted ſeveral other Inſtances, which the Dot 
there gives us of the King's Adjourning or Diſmiſſing of Parliaments, to 
pear again upon his Summons without any Day appointed, which 1s ct 
rrary to the preſent Cuſtom of Parliaments; as alſo of divers Records in tte 
Reign of Edward the Second; the firſt a Precept to the Sheriffs to ſend ip 
again ſuch Members as had left the Parliament, or elſe to chuſe others in | 


he not only by his ſole Authority (and as far as it appears) without tie 
Conſent, not only Prorogued, or Adjourned the Houſe of Commons, but al 
puniſhed the Members for Abſence. All which do farther prove that ferent! 
of thoſe Rights and Privileges which the Houſe of Commons do now alum: 
as their ancient and undoubted Birthrights, have been only granted from tt 
Crown by the Indulgence or Connivance of ſome of our Kings, who fer 
afraid to diſpleaſe them, and which his Majeſty may, for ought I know, * 
allume and exerciſe again whenever he ſhall think it convenient ſo to da. 

E As for this laſt Record, whereby you would prove from the Kings Wh 
charging Sir Thomas Chamozs from ſerving as a Knight of the Shire for 9 
that therefore he had a Power at that Time of diſcharging whom he pet 
ſed from ſerving in Parliament, the Writ it ſelf ſhews the contrary, i " 
there recites, that the ſaid Sir Thomas and his Anceſtors had been Bani, 
which could not be meant of ſuch Bannerers, as were Knighted in the ell; 


and therefore Mr, Se/den in his Titles of Honour truly ſuppoſes, 9 
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Dialogue the Seventh. 


Word. cannot be. underſtood of any other Banneret then a Patliamentary-Ba- 


ron, or Banneret of that Time : The Expreſſion of Hujuſmod: Banneretti 
« ſhewing thar it 15 not meant of all Bannerets, but ſuch only as have that 
« Title, either by Inheritance, or in ſuch a kind as an Inheritance might 
« be made of it, is apparent, by the precedent Words, Banneretius eft ſicut 


40 neceſſorum ſuorum extiterunt. And the ſaid Sir Thomas, and 
. eee * often called to Parliament among the Barons, there- 
re this Writ was iſſued to diſcharge him; for it appears by the firſt Vo- 
* been frequently ſummoned to Parliament, from the Reign of Henry 
the Third, as this Gentleman himſelf was likewiſe ſummoned to all Parlia- 
ments from this 77h Year of Richard the Second, to the 8th of Henry the 
Sixth incluſively, when he is ſuppoſed to have died. And if he himſelt were 
not ſummoned to Parliament as a Lord, before the 7th of Richard the Second, 
Mr. Selden in the ſame Place, gives us a ſufficient Reaſon how this might 
be vis. That his Name, by reaſon of Non-age, or ſome other Cauſe, was 
„ omitted till the 7th of Richard the Second, for want of an Heir by Lineal 
« Deicent, [Entails of Honours by Tenure, not being then frequent.] And as it 
« hath ſometimes happened (in like Caſe) the Dignity being obſcured by his 
« 1bſtaining from the Name of Lord, or Baron, the Freeholders of Szrry 
« choſe him Knight of their Shire; after which, he being according to his 
« Anceſtor's Rights, ſummoned to Parliament as a Baron, there was a Neceſ- 
« fity to diſcharge him, which was done under the Name of Banneret, and 
* nor Baron, it ſeems according to the uſe of that Time, becauſe he then 
„held not a whole Barony, or did not hold per Baromam”'. So that who- 
ever will but conſider this Account Mr. Selden gives us of this Buſineſs, need 
not run to the King's Prerogative, for a Reaſon how this Peer came to be 
diſcharged from ferving as a Member in the Houſe of Commons. 


Bur that Banneret then ſignified the loweſt Degree of the higher Nobi- PIt. S. p. 140. 


bility, appears by the Statute of the 15th of Richard the Second, in the Se- 
cond Parliament, in which, after the Archbiſhop, Bithops, Abbots, Priors, 
Dukes, Earls, Barons, immediately follow Bannerets, Knights of Shires, Citi- 
zens and Burgeſſes; all which are ſpecificd ro have a Right of coming to 
Parliament of old Times; fo that this Title of Banneret could not then fig- 
nity what it hath ordinarily done fince that Age: But a Baron's-Peer, at 
leaſt ſuch a one, had been himſelf} or his Anceſtors, frequently called to fit 
among the Lords, but not holding by Barony, was not called a Baron, but 
Banneret only. | | 

So that I hope I have now fairly run through, and examined all the Pre- 
cedents which you or your Doctor have been able to urge in this great 
Queſtion ; and J think, if you are as candid and ingenuous as I take you to 
be, you will not aſſert, that any of them do amount to a Proof, either that 
the Commons were never ſummoned from the 49th of Henry the Third to 
the 18th of Edward the Firft ; or that the Writ of Summons he there pro- 
duces, was to a Parliament and not to a great Council ; or that the King 
ever took upon him to appoint what number of Knights, Citizens and 
Burgeſſes, ſhould come to Parliament, or could nominate who they ſhould be, 
or could diſcharge whom he pleaſed from ſerving as Members therein. All 
which your Doctor, I think, with greater Confidence, than right underſtand- 
ing of the true meaning of the ancient Writs and Records of Parliament, hath 
undertaken to aſſert. 1 beg your pardon for troubling you ſo long on theſe 
Heads, fince the Length as well as Diverſity of Records you have now cited, could 
not be anſwered in leſs compaſs. 
L. I muſt confeſs, you have given pretty plauſible Anſwers to moſt of the Autho- 
tics and Records I have now cited; yet J cannot aſſent ſo far as to come over to 
Your Opinion, without a longer Conſideration of the Strength of the Anſwers you 
have now given me to the Doctor's Authorities. But in the mean Time you 
would oblige me, if you could give me the reſt of your Arguments, whereby you 
Would undertake to prove that the Commons have been always an eſſential Part 
ny the Parliament ever ſince the Conqueſt: For it ſeems to me, by what I have 
read out of our ancient Hiltorians, that there is no expreſs mention made of them 
by 


Sir Wiliem Dugdate's Baronage of England, that this Nobleman's An- 
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BIBLIOTHEHCA PoriTticXk 
by Name, in any Hiſtorian or Record, till the Reign of Edward I. and 21 
thoſe Arguments Mr. P. hath given us to the contrary, methinks the Door t 
given ſatisfactory Anſwers to them. 2 l 

F. I think I have made it clear enough, that the Commons of Exgland Were 
conſtituent Part of the Witrena Gemote, or Common Council of the Nation befor 
your pretended Conqueſt ; and if it doth not appear that they were deprive g 
that Right by the Normans Entrance ( which you have not yet proved) I thi 
we may very well conclude, that Things continued in the ſame State as to 

Fundamental Conſtitution of the Government, as well after your Conqueſt x te 
did before. Nor have you, as I ſee, proved any Thing to the contrary, fh 

ou confeſs, that as much a Conqueror as King William was, yet he alter, 
thing in thoſe Fundamental Conſtitutions ; the moſt that you pretend he did, he. 
ing only in an Alteration of the Perſons who were the Legillators, from Ex 
to Frenchmen, or Normans. So that upon the whole Matter, I think there ; . 
need of any new Arguments to confirm this Truth; fince the Commons of Ehn 
claiming a Right by Preſcription, of having their Repreſentatives in Parliangy, 
if you, nor your Doctor, nor none of thoſe whom he follows, can prove Hr 
ficient Authorities when this began, then I am ſure * ought, if you wer a - 
the Jury in this Matter, to find for the Tenant in Pollefſion ; fince that, ta . 
with a conſtant Uſage Time out of Mind, is as well by your Civil as our C. 
mon Law, a ſufficient Title to any Eſtate : Yet I doubt not but to ſhew pont 
next Time we meet, that the Doctor has not given ſuch ſatistactory Anſwes, ME 
you imagine, to moſt of Mr. P's beſt . proving this Right of Pra. 0 
tion to have been the conſtant Opinion of all ſucceeding Ages; to which IH WT ” 
alſo add divers new Authorities, as well from Ancient Hiſtorians, as Parliameny : 
Records and Statutes. But ſince it is grown now very late, I beg your Pan 
till another Opportuniay. 

M. 1 thank you, Sir, for the Pains you have taken to ſatisfy me in this gat 
Queſtion; but pray come again within a Night or Two, that we may men 
End of this weighty Controverſy, and then we may proceed to what we rt — 
intended, viz. Whether the King can ever lawfully be reſiſted; or whether q 1 IE 
Act he may commit, he can ever ceaſe to be King. 


F. I accept of your Propoſal, and ſhall wait of you again as you appoint, bui N 0 — 
the mean Time pray conſider well of the Authorities I have now urged, a 
Anſwers J have given to your Arguments, and then I hope there will be the c . Z 


need of new ones. 1 
M. 1 ſhall not fail to do it; but in the mean time am your humble Servant 


F. And Iam yours. : 
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Being 4 Continuation of the former Diſcourſe concerning the 
= Antiquity of the Commons in Parhament ; wherein the beſt 
Authorities for it are propoſed and examined. With an 


Entrance upon the Queſtion of Non- Re ſiſtance, &c. 


P AKT III. 


[ GS RY r * — 


eſpecially as to my Replies to the belt Authorities you brought from the Doctor; 
aud therefore pray before we proceed farther, tell me your Opinion upon Secon 

3 Thoughts, of thoſe Authorities and Arguments I then gave you. 

Il. I muſt confeſs they do ſomewhat ſhock me; bur I hope you will pardon 
we, if 1 cannot come over to you, without firſt hearing what may be ſaid by 
we other Side; and to this End I have writ to the Learned DoQor for his Solu- 
dun to ſeveral Difficulties, that I confeſs upon his Hypothefis I know not how to 
ire; but doubt not but to receive farther Satisfaction from him as to thoſe 
Points in a ſhort Time; bur in the mean while, let us proceed in our intended 
1 2 and examine the reſt of the Arguments you have to produce on your 
old. | 
F. I ſhall obey your Commands; and therefore in the Firſt Place you cannot 
4 cxpect more than is in our Power to give you. For fince all the Parliament 
Fals and Writs of Summons, (except thoſe of the 49th of Henry the Third ) are 
= lot, till after the Times in Queſtion between us, you muſt he contented with what 
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uſe of into theſe Three Heads. Firſt, 1 ſhall give you divers Quotations Out 
the moſt Ancient Writers, who lived in, or neareſt the Time you prefix. 


of 


2 Us 


the coming in of the Norman Willam ; and ſhall deſcend down in order of Time 


as low as your Doctor's 18th of Edward I. 


Secondly, I ſhall ſhew you from the Authorities and Teltimonies of the Judge 9 
almoſt all our Courts; of the Houſe of Commons; nay, of ' ſeveral whole Pali. 
ments, and the King himſelf, That the Commons had an undoubted Right of 


Sitting there by Preſcription. 


Thirdly, From the Conſent of all our Neighbouring Kingdoms, who beine pp 
verned by a King, and a great Council or Aſſembly of the Eſtates according tothe 
Gothic Model, the Commons had always from the Inſtitution of the (xOVernmey 


their Repreſentatives in thoſe Aſſemblies. 


M. I much doubt that; but pray begin with your Ancient Hiſtorians; for x; fi 


my own Part, I muſt freely tell you, though I have looked them over very wi 


yet I can find nothing in them concerning the particular conſtituent Parts or Me, 


bers of our great or Common Councils, but the Magnates, Optimates, or Pi 
cipes, Comites and Barones; all which, though you have at our laſt Mer 
ſhewed me from ſome Authorities, that they may take in others, though not V. 
by Birth ; yet fince theſe Words have been moſt commonly taken in another Sei- 
it needs ſome better Proof than to ſay in general, that meer Commoners ws. 
there, becauſe thoſe general Words may ſometimes be taken in that Senſe, Aug 
for the Words Cerus and Populus, which I contels are often mentioned to he Ie 
ſent at thoſe Aſſemblies; the Learned Doctor, in ſeveral Places of his Anſwey 
B. A. P. p. 26. Mr. P. as alſo in his Gary, hath plainly proved, that as the Word Cer (1; 
27. Tit. Ceris times fignifies the Biſhops, and ſometimes the Inferior Clergy ; ſo Populss dis 
Hils. alſo neither great nor little People, but only the Laity; and therefore as i j 
uſed and reſtrained, ſignifies the Lay P/ebs, or the Lay Magnates. What L nen 
by Plebs, I {hall ſhew you by and by; but that the Word Pop/us does not fai 


the Inferior Sort of People, or ſuch as were inferior to Barons, Tenants 1 ——˙ 


or Noblemen, the Doctor has very well proved from that Paſſuge made uſe « Vf 

Mr. P. to prove the Commons to have been in that great Council which nu; 

e. Henry the Firſt King, becauſe it is faid by Mar. Paris, that Congregato (l, 
e Populo univerſo, &c. by which Word Populus he would underſtand the Commin 
B. A. P. alone diſtin& from the great Lords. But the Doctor very plainly ſhews him th 
His. 25 28. Falſeneſs of this Interpretation from the ſame Author, within Three Lines 0! tie 
Place himſelf had cited; where the ſame Body of Men, which is but juſt ttt 

called Populus, is preſently after called Magnates, ad hec Clero reſpondente & iy: 

natibus cuunctis; not one Word in this Place of any Populus; but the Great, q M 

blemen, (that is, the Tenants u Cabite) muſt be the People or Lay men heremer 

tioned ; and this ſame Crus and Populus is by Eadmerys, ſpeaking of 1 g 

1 Council held at Weſtminſter in the Second Year of this King, called Pyimates Nat 
Ani P. 1102. y7piuſque Ordinis; or as Florence of Worceſter words all the Orders of Men aft 
| bled in this very Council, Omnes Principes Regni ſui Eccleſiaſtici, & S 
Ordinis; the which the Doctor alſo proves from ſeveral like Paſſages in Eudnes; 

in all which, as alſo in all other Authors the Doctor hath there cited, this I 

Jus is explained to be the Earls, Barons, and great Men of the Kingdom ol) 

Ibid. p. 31, 32. that is, all the greater, as well as ſmaller Tenants in Cupite. And though Ic. 
feſs at our laſt Meeting you brought very good Proof, that the Word Populus 

more comprehenſive among the Romans; yet though the Roman Populus com 

hended all the People, as well Nobility as Plebeians; and that in Scotland i wi 

in the Burgeſſes of the Royal Boroughs, which hold immediately of the Ig 

vet does it not follow that this Word mult needs fignity fo in this Kingdom % 

ſince in all Countries, not all the People, but only the Governing Part of it 5% 

for the Populus in all Hiſtories, Publick Acts, and Laws of thoſe Kingdoms; thi 

in Poland, the Populus conſiſts folely of great Councils of the Nobility and & 

nate, in which there are no Plebeians at all. ; 

FT. I hoped we had done wrangling about this Word Pops; but fince | 5 

ri , ; 18 1 uſd 

you are not yer ſatisfied, I ſhall ſhew you more plainly, chat by this WO! . 

in our Ancient Exgliſß Hiſtorians, is not only meant the great Lords, and 1 

in Capite, but another larger, and more comprehenſive Body. And where® 5 

ſay that the Word Populus is ſtill reſtrained by our Ancient Hiſtorians to the = 

COT 


Wo Ecclefi 
or Vor, 
W F.! 
ter of! 
b alſo 35 6 


Dialogue the Eighth. 


& Principes Regni; an which Words do in their genuine Sig- 


445 Primates | A. 
Aeitiog benify Great or Noble- men; and that tho' they are ſometimes taken 


Y in 2 different Acceptation, yet that it lies upon me to prove that they are to be 
nen in my Senſe. To this 1 muſt tell you, that the proving Part ought to lye 


dolly of your fide ; for fince the Commons of England have been for above 
W :+- Four Hundred Years conſtituent Members of our Parliament, (as is agreed 
on all hands) and that they alſo claim to be ſo by Right of Preſcription, 1t {till 
lies at your Door to prove the contrary, and to ſ[hew at what Time, and upon 
W hat Occaſion they were firſt introduced: Which if you have not been able hi- 
W therto to perform, ſo as to give me any tolerable Satisfaction, you cannot blame 
me if I ſtill keep my own Opinion, and believe them as Ancient as Kingly Go- 
vernment it ſelf in this our Hand. : 
But fince I grant theſe Words Crus and Populus are of a general, and equi- 
vocal Signification, their true Senſe and Meaning is beſt to be underſtood from 
W the Subject Matter that is treated of; as I ſhall ſhew you firſt from the Nature 
and Signification of the Words Clerus and Populus, according to the ancient Con- 
ſtitution of our Government, that they muſt ſignify many more than your Te- 
mants in Capite alone; and then I ſhall confirm my Interpretation by the Autho- 
WT rity of ſuch ancient Hiſtorians as lived either in, or very near the Times I men- 
tion; and therefore I ſhall firſt prove it from the great Analogy there was be- 
WE tween the Clerus and the Populus, ſo that if the Cerus took in more than your 
WS Tenants in Capite in our Common Councils, by che ſame Reaſon the Populus muſt 
BE do ſo too. | 

BS Now that this word Cerus, when uſed by it ſelf, does not originally ſignify 
either the Biſhops and Abbots alone, or the inferior Clergy alone, (as your Dr. 
aſſerts) is evident, becauſe Cerus is a general Word, and comprehends all the Clergy 
of whatſoever Sort or Degree. Now that all the Clergy, as well the Superior as 
BE inferior, had either themſelves in Perſon, or elſe by their Repreſentatives, a 
@ Place in the Saxon Iten Gemots, or Myce/Synods, and made together with the 
WE L:iry one entire Council, or general Aſſembly, without the Joynt Conſent of both 


393 


ö 7 which no Laws or Conſtitutions, whether Ecclefiaſtical or Civil, could be en- Vde Spelman's 
added: For Proof of this, we need go no farther than Sir Henry Spelman $ firſt une. 1 Vol. 
Volume of Saxon Councils, and particularly in the Councils or Synods of Cloveſho He J. 3325 


; firſt and ſecond, that of Kingſton, Anno Dom. 838. that held under King Egbert, 
and Wrtb/afe King of the Mercians, and that of Wincheſter under the ſame King 
ebert, in which Tithes were firſt granted: In all which you will find that 
both the Clergy, as well the inferior, below the Degree of Biſhops and Abbots, 
Jas alſo the Laity below your Earls, and great Aldermen and Wires, had a Share. 
And that this continued ſo, both in, and after the Norman Times, appears 
by the firſt great Councils we have left us, that were held under the firſt Kings 
of the Norman Race. 
AM. I ſhould be very glad to ſee that proved; for I always hitherto believed 


that none of the Clergy had then any Votes in the Great, or Common Council of 


We the Kingdom, bur thoſe Biſhops, Abbots and Priors, who all held in Capite of the 
King alone. And tho it is true, there was alſo a Synod, or Convocation of the 

Clergy often held at the ſame Time when the Common Council of the Kingdom 
ww allembled, yet was it no Part of that Council ; and as the Clergy had no- 
ing to do in the making of Temporal Laws, ſo had the Laity no hand in the 
king of Eccleſiaſtical Canons, or Conſtitutions; for the Pope's Legate or Arch- 
We bop of Canterbury often held theſe Synods at other Times when the Common 
3 Council of the Kingdom was not aſſembled at all; and thus it continued till the 
sh and 26th of Henry the Eighth, when the King was firſt by the Clergy in 
1 Convocation, and afterwards by the whole Parliament, recognized and declared 
1 Supreme Head of the Church of England under Chriſt; and from that Time 
be King reaſſumed the Power which the Pope had before uſurped; and his 
EV Ee alone under the Great Seal is the only Ratification of all Canons or 
| : - 170 5 paſſed in either of the Convocations of Canterbury, 
K 3 that for between Three Hundred and Four Hundred Years, the Mat- 
. *S act hath been as you ſay ; but that it was not ſo from the beginning, is 
lo 3 certain. For firſt, in the Saxon Times, before the Pope's Uſurpation came 
4 Ee in 


2 


to 345. 
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BIBLIOTH ECA Partie 
in, it is evident from the Councils, or Synods, I have now Cited, that the King he 
no more Power to make or confirm any general Ecclefiaſtical Laws or Confti 


tions without the Conſent of the Wittena Gemot or Mycel Synod, confiſting : 
the Clergy, as well as Laity, than he had to make Temporal Laws wht 
it. So far were they in thoſe Times from having any Notion of any Perfory 
| and 

this continued fo till the Pope did not only uſurp upon the King's Right, but 8 
of the whole Kingdom in general, may appear by thoſe Memorials we h 


Supremacy in the King in Spiritual, more than in Temporal Matters; 


left us, of ſuch Common Councils or Synods, inthe Reigns of our fiſt Narns 
Kings. | 

18 the Proof of which, I ſhall begin with the Reign of William the Firſi in 
whoſe 14th Year the Privileges of the Abbey of Weſtminſter were confirmel i 
that King in a Common Council, as well of all the Clergy, as Laity of 


old Chartulary of the Abbey of Weſtminſter, now in the Cottonian Library, Collefte; 
by Sulcardus an ancient Monk of that Abbey, rhe Concluſion of which Chur 
of Privileges makes it very plain, of what Members this Council then confiſteg, 
who gave their Conſents to the AQs of it, which pray read, I» ſolemnitate Pentecyſy, 
habito Conſilio in celeberrimo loco preſcripti Weſtmonaſt. & d noftra regia Maj 
conventes in unum, cuinctis Regni noftri Primatibus, ad audiendas, & confirmanly 
gubſdam Synodalis decreti cauſas neceſſarias communi conſenſu maximeEp:ſcoprm 
Abbatum, & aliorum inſienium Procerum, &c. Scripta eſt hec Charta, & ſil, 
& ab ipſo Rege, & ſupraditzs perſonss teſtificata confirmat. & aultorizata in lj 
nomine, &c. 

This being one of the firſt and moſt remarkable Councils of this King's Rem, 
I cannot let ir paſs without obſerving, Firſt, that all the chief Men of the Kite. 
dom were there, as well of the Clergy as of the Laity; and that the Wax; 
Primates and Proceres here mentioned, are very comprehenſive, and may tike i 
many others beſides your great Lords and Tenants in Capite, J have already p- 
ved at our laſt Meeting but one. Secondly, Pray obſerve that this Charte af 
Privileges, tho all of them concern meer Temporal Things, is authorized, a. 


| firmed by the common Conſent and Subſcriptions of all the chief Men, as nil 


of the Clergy as Laity. From all which nothing can appear more plain to m 
than that in the Reign of this King, the Clergy and Laity made one Comm 
Council, without whoſe joint Conſents nothing could be tranſacted in the Legit. 


tive; whether of Eccleſiaſtical or Civil Concernment. 


I could give you more Inſtances of this kind in this King's Reign, but! 
make haſte to that of his Son William the Second, in whoſe Seventh Year Eadmm 
tells us, there was a Common Council held at Rockingham, about the Dittzrac 
between Archbiſhop 4nſe/m and the King; at which were preſent, Ep1/cp!, 4. 
bates, Principes, ac Clericorum, ac Laicorum numeroſa multitudo; now that U 
Principes or Chief Men, may be here meant many more than your Tenants . 
(bite, J have already ſufficiently proved; and that this numeroſa multitudo mult 
mean ſomewhat more than thoſe, I ſhall prove farther by and by. x 

In the long Reign of Henry the Firſt, I could give you many Inſtances of is 
kind, but ler theſe ſuffice. In the 7th Year of this King, Bromton tells us in 
Hiſtory (ſpeaking of the Council in which this King gave up his Right d It 
veſtitures) Clero & Populo ad Concilium Londoniæ congregato; and who this C 
and Populus then were, he immediately explains himſelf thus, Aftantibus, Ach 
eprſcopis, Epiſcopis, ceteraq; multitudine maxima Procerum, & Magnatum ; unde 
which Words 1 have already proved, that divers others beſides your Tenants in ci. 
might be comprehended, and their great Number ſhews them to have been it 
than thoſe. | 5 

But tho' this Author does not here expreſly ſay it, yet that the inter 
Clergy were likewiſe at theſe Councils, appears from Sn. of Durban, 40d t 
Continuator of Florence of Worceſter, Anno Dom. 1126. being the 25th of us 
King, where they both make mention of a Synod or Council held at Landi, a 
which were allembled the Archbiſhops, Biſhops, Abbots, c. (the Pop: 514i 
preſiding over the Clergy,) and beſides theſe, cum innumera Cleri, & Popul 4 
titudine. And the Continuator of Florence thews us the Manner of their 8% 
their Conſents to thoſe Conſtitutions, as well Civil as Eccleſiaſtical, there made n 
publiſhed ; they being propoſed, with a p/zcer vebis; and the Anſwer to 2 
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Dialogue the Eiehth' 


. cet, thiice repeated; which is very like the Form ſtill ob- 
_ 17 ddr Biſhops and Lotds giving their Conſent to all Matters propoſed in 
ir Houſe: by ſaying Content, „ 335 
1 ee . 2 of Florence, in Anno Dom. 1127. being the 27th 
of this King, mentions ſuch another General Council, or great Synod 3 3 
ſiliam Archbiſhop of Camerbury preſided over the Clergy, and after the Recital 
= * an the Superior Clergy as before, he thus Fs, Confluxere quod; illuc (i. e. 
ST to Weſt min fler) mag næ multitudines & lericorum * Laicorum, ram Divitum, quan 
ilediocrium, & fattus eſt Conventus ine ſtimabilis ſedit etiam tribus diebus, acta ſunt 
i de negotiis ſecularibus nonnulla, quedam guidam deter minata, quedam dilata, 
_ dam vero propter nimium 4ſiuantis turbe tumultum ah Audrentia Judicantium 
4 profligata. And tho the Author gives us the Eccleſiaſtical Conſtitutions, yet it is 
2 plain from him, that Civil Matters were alſo tranſaCted in this very Council, which 
W confiſted as well of the Superior as Inferior Clergy ; as allo of the Nobility, and 
Commons; which are all expreſſed under the general Words of Divitum & Me- 
(diocrium, and reſemble the Phraſes of the Majores & Minores; and the des 
_ Gr:indres & des Meindres, mentioned in the Statutes of Marlbridge and Glou- 
= 2/7 ; which Words were debated at our laſt Meeting. | | 
In the Reign of King Stephen, there were allo ſeveral Councils held of the 
WE {me Sort; and particularly that of his Third Year, in which was granted a 
WE Charter of Confirmation of this King's, of the Privileges of the Abbey of 
WS 1/c/minfcr, which is alſo to be found in Suſcaraus's Chartulary above-mentioned; 
WE wherein after the general Words of Hhabito univerſuli totius Angliæ conſilio, and a 
mention of the Pope's Legate (who preſided. over the Clergy) it follows thus, 
WE frnt etiam Comites, Regni mei & Barones quam plurimi, & innumera Geri 2 
Poi multitudo qui his omnibus Interfuerunt, & Keligioſo favore voluntatent 
e 1/enſum, Auboritati noftire pagine, & Privilegio prebuerent, VC. 
5s likewiſe in an ancient Manuſcript Chronicle of the Abbey of E!y, under 
Ao Dom. 1139. being the Fourth Year of King Stephen, there is a remarkable 
WS Pſge, when ſpeaking of a great Council then held at London, he expreſſes it 
in theſe Terms, Concilio adunato Cleri & Populi, (and then explains of what Mem- 
bers theſe did confiſt, viz. Epiſcoporum, atq; Abbatum, Monachorum, && Clericorumm) 
Piebiſq; infinite multitudinis. Now pray give me leave to make ſome Obſerva- 
tions from theſe Paſſages in all theſe ancient. Charters and Hiſtorians ; that beſides 
W theſe Biſhops, Abbots, Earls and Barons of the Kingdom, there were alſo an innu- 
merable Multitude of Clergy and People, or (as the Ey Chronicle words it) an infi- 
WW nite Number of Clerks and Commons. Now, pray tell me, what can be meant here 
by all theſe put diſtinct from the reſt of the higher Orders, but the inferior Clergy, 
s the Deans, Archdeacons, who were then the only Proxies or Deputies of the 
Secular Clergy of the whole Dioceſe? And who can be meant by this infinite 
M.ultitude of People, or P/zbzs, (which naturally ſignifies the common People di- 
ſtinct from the higher Nobiliry) but the moſt conſiderable Freeholders, or Lords 
of Mannors, whether Tenants in Capite, or not, under the Degree of the higher 
We Nobility, together with che Citizens and Burgeſſes of Cities and Towns ; and 


| 9 Charter of King Stephen 's ? 
A. And may I not with as good Reaſon ask you why theſe Words Populus and 
We 7s may not in the hiſtorical barbarous Latin of that Age ſerve only to expreſs 
l 1 (not the Multitude, or Rabble, or meer common People, but) the whole Body of 
beer Tenants in Capite, beneath the Dignity of the greater Barons ? 
FI will give you two very good, Reaſons for that; Firſt, from the great Ana- 
ben there was then between the Members of the inferior Clergy, and thoſe of the 
1 Laity or Commons; the former of which, even all the Abbots and Priors, Deans and 
chdeacons, (except thoſe few that held in Capite) with all the reſt of the inferior 
Clergy already mentioned, holding only in Frank Almoign, and not by any Military 
leure at all. Now pray give me any ſufficient Reaſon why the Laity ſhould not 
ib conſiſt of all other Orders of Men who did not hold 12 Capite neither, and by 
We hom Ido not mean the meer Vulgar, or Rabble , tho Freemen or Freeholders of 
3 ſmall Eſtates, but the moſt conſiderable Freeholders or Lords of Mannors in England; 
1 TE the Knights of Shires, who, I ſuppoſe, repreſented not only themſelves, but 
weir Inferior Tenants whether Copyholders, or for Term of Years; as alſo the Re- 
ee 2  prelentatives 


1 f mentions that they were not only preſent, but alſo gave their Aſſents to this 
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Vid.Spel. Concil, 
2 Vol. F. 35. 


A. D. 1138, 
11 
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WE who came not only as idle Spectators, ſince the Charter I laſt cited expreſſy 
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preſentatives of all the Cities and Borough Towns in England ; Now theſe m; he 
gether with yours Tenants in Cape, make ſo great an Aſſembly, as might — kh 


ceſerve the Title (with an eaſy Hyperbole of 77fnira or innumera multitudo) 35 
ancient Hiſtorians exprels it. | Our 
Whereas your Doctor's Tenants in Capite, could never in theſe firſt Times af 
this Conqueſt, amount to ſo great a Multitude; not being, by his own Conf 
above 700 Perſons, beſides the Biſhops, Abbots, and Priors, who did not _ 
above 100 more, which could never deſerve the Title of an infinite and imme 
rable Multitulde. e 
A. Neither your Notions nor your Authorities to prove it, do any way fy 
me ; for in the firſt Place your Argument from the Analogy between the Cle 
and Laity, who, you ſay, made up this Aſſembly, does not hold; for, tho' | — 
there might be in that part of it which we call the Convocation, and wa the 
called the Synod, all the Biſhops, Abbots, and great dignified Clergymey nt 
were not theſe conſidered as Eccleſiaſticks, Members of the great Council of ihe 
Kingdom; but a diſtin& Aſſembly from it, which treated only of Spiritual Mi. 
ters, and together with the Biſhops and Abbots made Eccleſiaſtical Canons, as f 


Two Houſes of Convocation do at this Day; yet meddled not at all in Mit 


Fag. 2. 


Ibid, Pag. 3. 


ters of a meer Civil or Temporal Concern; any more than the Lay Council col 
meddle with Spirituals. And to let you fee that this was true, it is evident. 
yond diſpute, that this Eccleſiaſtical Synod was often aſſembled by the Auth, 
ty of the Pope, or Archbiſhops of Canterbury or Jork, when the Common Con 
cil of all the Laity were not ſummoned at all; and ſo vice verſa the Commy 
Council of the Kingdom often met, when the Synod of the Clergy was ;« 
convened ; as appears by the moſt ancient Writs of Summons to the Biſhopʒ xe 
have left us; as particularly, the fi ſt Writ of this kind that is upon the Rolls, 1 
That for the Biſhops (which Mr. Pyyn has printed in the Firſt Part of his Parliane. 
tary Regiſter) in the 6th of King u, and which I have cited from the Doty; 
Anſwer againſt Mr. Pyyn at our lalt Meeting; in which Writ, tho'I grant thaes 
a Clauſe for ſummoning the Abbots and Conventual Priors , yet there is u 


for the inferior Clergy. | : | | 
But in the next Writ, which the ſame Author has likewiſe Publiſhed, u:. 


That to the Aichbiſhops of Jork, there is no Clauſe at all for ſummoni 
any of the Clergy as ſuch, tho tis true, there is underneath an Eodem mi 


fcribitur omnibus Epiſcopis, Abbatibus, &c. Comitibus & Baronibas ; which {ens 


did. p. 6. 


that this Writ was not to ſummon them in their Spiritual but Temporal Capi 
ties. So likewiſe in the next Writ of Summons to Parliament, we have lis 
on the Roll, which is cited in Mr. Se/den's Titles of Honour; as alſo in tte 


ſame Parliamentary Regiſter, and in Dr. B. againſt Mr. P. vis. That of the 4a 0 


Henry the Third, to the Biſhop of Dure/me, without any Clauſe of Summons i 


the Clergy, whether Abbots or others. So likewiſe in the next Writ of Sun 


mons that is left us, /g. That of the 23d of Edward the Firſt, (publiſhed 
io by Mr Pryn) to the Archbithop of Canterbury, in which there is no Cui 
of ſummoning any of the Clergy ; and tho' there immediately follows ard 
Writ of the 23d of this King, in which I grant there is this Clauſe of Pu- 
zientes Priorem, &c. viz. The Prior, Chapter, and other of the Clerey cf 1 
Dioceſe, to appear in Parliament; yet that they were no neceſſary part of it, butolf 
of the Convocation, appears by the reſt of the Writs of the Summons to Bilbwps, 
which Mr. Pryz has alſo given us in that Chapter; all which if you pied 9 
peruſe, you will find, that in near 200 Writs to Parliaments or great Councils, 
the Clauſe of Premumentes Clerum, is to be found in ſcarce half of them; 


which ſhews that the ſummoning or omitting them depended wholly upon te 


King s Pleaſure, and ſo were no conftituent part of the great Council or Falls 
ment, as you ſuppoſe they were under the firſt Norman Kings; for then fi 
they would not have been omitted to have been contantly ſummoned in 4 
Parliaments, as well as the Biſhops and Abbots. 

But to come to your next Argument from the Numerouſneſs of theſe Aſc: 
blies, which you ſay could not be properly called Nzmereſa, or Infnita A 
litudo, Whereas all the Tenants in Capite as well Eccleſiaſticks as Lay- men, 0 
not amount in all ro Soo; there may be an Allowance made for this to de 
Monkiſh way of writing of thoſe Times, who might call ſuch a great, ro 

| J 


chan ordinary Allembly of the Clergy ard Tenants in Catite, an iprumei- 0 
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Dialogue the Eighth. | 
*nfinite Multitude, when indeed they were but few more than our Lords and Com- 


852 18257 'Si "I me leave to anſwer what you have already faid, before you 
f 2 what I have to feply to it, will be pretty long. In 


any farther, becauſe l l * 
Net Place, you cannot with any reaſon (if: you berter conbder of it) eng: 
that the Clergy, as well the Superior as Inferior, did, before your Conqueſt as 


after, make but one Aſſembly or Body of a General Council; tho 

—_ Tod in ſeveral Places (as the Lords and Commons 40 at this Day) 
tr the Words in the Old Book of EH, are Adunato Concilio Cleri & Popul;, which 
ic to be rendred, the Council of the Clergy and Laity, being united and joined 
together, as I have already ſhewn this Word Adunato does always fignity ; as alfo 
the Confirmation of that Charter of KingWillzam's to the Abbey of Weſtminfler, 
Matter of meer Temporal Concernment) all the Clergy, as 
heir Joynt Conſents, as appears by the Concluſion of 
Ifo to that of King Stephen, but now cited; which they could 
had they not then made a Part of the fame General Council, 


Having proved to you that the inferior Clergy did anciently make a Part of the 
General or Common Council of the whole Nation, I hall now proceed to anfiver 
your Objections: "Tis true, chat for a great Part of ſc me Kings Reigns, for want 
of che Writs of Summons to the Superior as well as to the Inferior Clergy, we 


cannot certainly tell, tho' we may preſume it from the general Words of the 


Hiſtorians, whecher the Inferior Clergy were ſummoned or not; yet this, I think, 
| may boldly aver, char whereever any ancient Author makes mention of the 
Crrus and Populus in general, being preſent at any ſuch Common Council, it 
muſt neceſſarily mean, not the Biſhops, and Abbots, or the Superior Clergy 
alone, or the great Lords and Tenants zx Capite only, but thoſe and the Repre- 


ſentatives of the whole Nation, both Clergy and Laity taken together; as 1 


think I have ſufficiently made out. | 
Nor is your Objection confiderable, from that Writ of the 6th of King John, 


that no Inferior Clergy were ſummoned, becauſe only the Abbots and Priors 
are mentioned at the End of it. To this I anſwer, that (granting it to be a 
Writ of Summons to a Common Council of the Kingdom, which is not yet 
proved) the Omiſſion of the Interior Clergies being ſummoned, is no cogent Ar- 
pument to prove they were not there; ſince for ought as you and I know, there 
might be other Writs iſſued to the Inferior Clergy, diſtinct from rhoſe to the Bi- 
tops and Abbots z which laſt uſed to have diftinct Writs to each by themſelves ; 
and J may as well ſuppoſe theſe Writs to be loſt, as you do that all the general 
= Writs to the ſmaller Tenants in Capite, who were no Barons, and yet were to be 
all ſummoned, according to King John's Charter, are all loſt. And as for the Ab- 
bots and Priors mentioned at the End of this Writ of King John's, they were ſich 
as held only i Capite, or elſe ſuch as did not; if the former, this might be on- 


ly a Council of Tenants in Capite, and none other; of which I grant there were 


many held in thoſe Times, upon Occaſion of Wars, Scutages, and other Matters; 


buc if by theſe Conventual Abbots and Priors ſummoned by this Writ, you will 


i 4 mean all Abbots and Priors of whatever Tenure ; then it appears plainly that 
bis great Council confifted of many other Eccleftaſticks, than what held 22 
ite, and it ſo, why might not the Inferior Clergy as well make a Part 


But as for your next Authority, the Writ of the 49th of Henry the Third, 
which is certainly a Summons to Parliament, in which is no Clauſe of ſummon- 
ing the Inferior Clergy ; this is no more an Argument than the former, ſince 
t night not chen be the Cuſtom to inſert them in the ſame Writ with the Bi- 
110P, to be ſummoned by him; but they might have general Writs of their.own 


ate te the Clergy of each Dioceſe. But that all the Inferior Clersy as well as 


W i Superior appeared at divers Common Councils or Parliaments during this 


ings Reign, (which they could never have done without the King's Summons, 
duo dhe 1105 are loft) may appear from that great Council or Parliament of the 
9ur of Henry the Third: Whereto as Mar. Paris tells us (in the Place, I have 
10 viten mentioned) were ſummoned Clerus & Populus, cum Magnatibus Regionis 
- Veni, as Hilal. i Vefeminſier words it; and in this Council was given by omnes 
e ese FRY 1548 ot All the Moveables of all the whole Kingdom, So that theſe 

- omnes 
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Rot. Stat. 25. 
E. I. M. 38. 


anner dle Regno muſt take in all Degrees of Men, and conſequently the Infor 
Clergy too; ſince it is certain the Biſhops and Abbots did never repreſent the Nor 


as all the Inferior Clergy then did, and do at this Day) by the Biſhops and ml 
that held in Capite. And that theſe Charters were made by the Common Conf 
Clergy,) may appear by the Confirmation of the great Charters, as 410 (op 
Preamble to the Statute of Articuli ſuper Chartas (made, the one in the 25th t 
other in the 28th of Edward I.) in both which it is expreſly recited, thy he 
Commy 
Aſſent de tout le Royalme, en Temps noſire Pere; and if by the Common in” 
of the Realm, then ſure by that of the Inferior as well as Superior Clergy fo | 
the Biſhops and Abbots, who fate there only by their Baronies could never tos 
ſent them. | 

That the Inferior Clergy were alſo ſummoned to Parliament, in the 39 N 
Henry III. appears from the Aunale of Burton, in Anno Dom. 1253. Where the 
Author, (who lived at that Time) relates, that the Inferior Clergy then appey; 
in Parliament, ſent Meſſengers to the Pope concerning the intolerable Grieyys 
they then lay under; among which, the firit Grievance ſet forth by the Prom MRS - 
tors of the Clergy for the Dioceſe of Lincoln is this, Quod decima benejcin, WR 
10rum Domino Regi fuit conceſſa ipſis non vocatis, maxime cum agitur de ml : 
obligando neceſſarius eſt ejus expreſſus conſenſus : By which it appears, that the þ, 
ferior Clergy then claimed it as their undoubted Right by the Law of the Ly 
not to be Taxed either by the King, or the Pope, without their expreſs Cone: 
and they contended ſo hard for it, that they have preſerved this Rigut even yt 
Day, when they now give their Votes to the Choice of Knights of the Shircs; thy 
till the late King CHarles's Reign, they were never Taxed without the Conf of 
their own Procurators in Convocation. And this may ſerve to enlarge your [niz. 
ſtanding, and to ſhew you in what Senſe the whole Clergy, as well the Inferigx 
Superior, did anciently make the Third Eſtate in Parliament, which was mu 
Comprehenſive than the Biſhops and Mitred Abbots alone, who fare in the Upm 
Houſe only per Baroniam, by Reaſon of their Baronies; tho in the Synod or (in 
vocation of the Clergy, they acted only as Eccleſiaſtical Perſons; where they ib 
Joined in the making of Eccleſiaſtical Laws, and giving Taxes; which laſt You ar 
not deny, but to be a meer Temporal Thing. is 

M. You may be ſo far in the right; yet tho' the Inferior Clergy often ind 
with the Common Council of the Kingdom, in giving the ſame Taxes, yet thi 
was by, and upon themſelves alone, and they had no hand in making of Tempel 
Laws, and giving Taxes for all the reſt of the Kingdom; and I challenge your 


ſhew me any Precedent within theſe Five Hundred Years, that the Inferior Clay M&conf 
ever made the Third Eſtate in Parliament, or that their Conſents was ever ze the: 
to the making of Temporal Laws; fince the Biſhops have been always look'lupn ex pr: 
till of late, as the only Repreſentatives of the Inferior Clergy in Parliament P/ io, 
How elſe could they be obliged by general Statutes or Ads of Parliaments? dW . 
according to your own Confeſſion, they gave no Votes at the Election of Ke jr 4 


of Shires, but ſince the Return of King Charles II. So that if they had ever pet WG C7 
in this Legiſlative Power (as you ſuppoſe they anciently did) I cannot feenty BA 4 
they ſhould not have kept it to this Day. ee 

F. 1 grant indeed, it has been otherwiſe between 3co and 400 Years; W ii th 


that it was not ſo from the Original Inſtitution of the Government, is alſo as & Jim. 
tain : For that the Erg//þ Common Councils conſiſted of all Sorts and Degreset BI tp: 
Eccleſiaſticks you mult allow] fince-before the coming in of the Normans, thebiſu WE © * 
and Abbors did not fit in the Myce/ Synode, as Temporal Lords, is generally * en 
| knowledyed ; and yet even after they came to fit among the Lay Peers in the gt bor, 
Council of the Nation by virtue of their Baronies, the Inferior Clergy alſo e MR ind & 
their Aſſents to the making of Temporal Laws, and giving Taxes; I have pron. BN e 
by ſuch Authorities, as I do not ſee you are able to Anſwer: and for furcher i BR = ve 
of this, to ſhew you their coming was continued down to the Reign of Hen Wi of tt 


Pag. 64. 


ſee Sir H. Selman 's Councils, Second Volume, where you will find that they e I ul 
I. * 


Dialogue the Eighth. =. 
3 endon, when thoſe famous Conſtitutions were made,“ 64. 
1 in nk * 8 P aris at the end of theſe Conſtitutions. | Hane Ann. Dom. 
2 quran froe Recordationem de conſuetudinibus & bbertatibus in quis Arehi- | 4 
, Hen, Abberer, Priores, Cerue, cum Comitibus & Krone & Pro 
EF epi 7 gr 13 juraverunt. 80 likewiſe at the Council of Garntington in the 
ach of this King; Reger Hoveden _—m Oy en ewes Fogg =</ P. 641, 
ee Rex ſarim poſtquam in Angliam applicuit Mag 2 ge WESTIN, 
= - m. Abbatum, Comitum © Baronum, & | alforum multorum Cericorum, quam 
= & oat Gaintineton. And Mat. Paris in the Year 1185, (being the 31ſt 
WY of ts Kings Reign) mencions Common Council of the Kingdom then called x 
BM noocatys eft Clerus opulus, tate; 

z 1 ney 1 of Diſobedience thus tranſlates ; the Clergy p. 193. 
nnd Cons together with the Nobility being ſummoned. And in the 1ſt of 
Richard I. R. Hoveden alſo tells us of a great Council held at Pipewe/ Abbey in 
VNorsbampronſbire, where the Archbiſhop of Canterbury produced a Charrer of 
king Wiliam I. Coram Rege, & Univerſis Epiſcopis, Clero, & Populo. And a n 
WE Ancient Charter of primo of King John, (now in the Archbiſhop of Canterbury S 
Library) Entituled, . 47 eee e feod. magni fill eee oy * 1 to 
rar Crowned, Mediante tam Clert quam Populi unanimi confenſu, aare. 
* Ang do the reſt of his Reign was turbulent, yet the Author of the Manuſcript 
WS E/:2izm, quoted by Mr. Se/den, in his Titles of Honour, mentions a great Coun- | 
WS ci! at London, in the 16th Year of King 7ohn, where the Archbiſhop of Canterbury P. 587. 
W was preſent, Cum toto Clero, & rota ſecta Laicali, i. e. ( lays Dr. Heylin in the ſame 
Place) © The Clergy of both Ranks and Orders, with all the Laity (called here 
Sefa Laicalis) and the Lords and Commons had then their Places in Parliament. 
WE And the Doctor proceeds thus, And in Poſſeſſion of this Right the Clergy ſtood 
when Magna Charta was ſet forth by King Henry III. Wherein the Freedom, 
Rights, and Privileges of the Church of Exglund (of which this evidently was 
one) was confirmed to them; (i. e. the whole Clergy in general.) I have here 
WE ſhowed you, what Dr. Heylin's Senſe was; to let you ſee that a Perſon of great 
Learning, and a high Churchman, thought it no Hereſy to be of our Opinion, and 
o maintain as he does all along in that Chapter, that the Inferior Clergy and the 
Commons were a Conſtituent Part of the Common Council or Parliament long 
before the 49th of Henry III. 20 that the Inferior Clergy continued to be 10, till 
the Reign of Henry IV. at leaſt. To 
But To their 1 was alſo anciently asked in the making of Laws, we 
need go no farther than the Authority I have now given you from the Continuati— 
on of Florence of Worceſter, And farther, that they were once a Part of this great 
J 1 Council or Parliament, beſides the Teſtimony of the Modus tenendi Parhamentum, 
! 


FFF 
i - 


(who tho he be exploded, as an ancient Author, yet certainly is a good Witneſs 
por his own Time, vis. That of Edward III.) where the Procuratores Ceri are 
eeckoned among the Conſtituent Members or States of Parliament; which is alſo 
confirmed by the Two firſt Writs of Summons we have left us on the Rolls, vig. 
Wc 22d of Edward I. wherein this Clauſe of Premunientes Clerum is particularly 
preſs d which pray read from your Doctor's Anſiver to Mr. P. Premunientss 8 4 
rm (apitulum Eccleſie veſtre, Archidiaconos totumquè Clerum 7 Diocæſis ſa- Rot. Clauſ. m. 1 
ones quod iidem Prior & Archidiac. in proprus Perſons ſuis, & dictum Capitulum 4. derſo. Wk 
Wc dos Procuratores idoneos plenam & ſufficientem poteflatem ab ipſis Capitulis, & b. A. F. p. 
ss babenies, una vobiſcum, inter ſint, modis omnibus tunc ibidem, ad tratandum, 1225 
odinandum, & faciendum nobiſcum, & cum cateris Prelatis, & Proceribus & aliis 
ae Reg ni noſlii qualiter fit aja ſanodi Periculis obviandum. (vis, The Dangers 
de Writ mentioned to be threatned from France.)And that this was not the firſt 
2 Time this Clauſe of Præmunientes was, inſerted in the Writs of Summons. to Bi- 
es might be cafily proved, had we all the Writs of Summons before the 23d 
1 ot Eimward I. as well as ſince. But we may hence obſerve, that the Inferior Clergy 
ao only ſummoned to treat with the Prelates, but are as well as they, here au- 
4 thorized ro treat, ordain and act with them, and the Lords and Knights, Citizens 
4 and Burgeſſes (for fo your Doctor himſelf here in the Margin tranſlates, Alis Incolis 
be And how they could thus conſult and act with them, if they had not been then 
well as the Prelates, a Part of the ſame Body of the great Council or Parliament 
3 of the Kingdom, I confeſs ſurpaſſes my Capacity to underſtand. Nor is this 
3 Clauſe found in this Writ alone, but alſo in the Writs of the Biſhops Summons 
BY | 10 


400 


P. 120. 


P. 106. 
| of 60, 61. 
Rot. Clauſ. 


31. Ed w. 3. A . . | 
m. 21. Dorſo. that he intended a Parliament, for divers arduous and urgent Bulineſles conceni 


N 107. 


Parliament 
Regiſt. Part 1. 
P. 106. 108, 
IO9, 110. 

Bc AX 1. 1 38, 
139. 
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to Parliament as low as our own Times. And that theſe Writs were not a Cy, 
cation, but Parliament, appears in Pryn's Parliament Regiſter plainly, by the V0 
ters of Procuration made by the Prior and Chapter of Bath to Wilkan Se 
and John de Merſton, appointing them to appear and act for them as their 1 
Procurators in the Parliament ſummoned Anno Dom. 1299. being the 2 l 
Edward I; which is of a different Form from another Letter of Procuration ! 
the ſame Prior and Chapter, Anno Dom. 1295. (31 Edward I.) to their 5 
curators therein named to att for them in the Convocation then ſurnmogy d 
Weſtminſter; the ſame Difference is alſo obſerved in all the Writs of Summen, 
to Convocation, different from thoſe whereby the ſame Perſons are ſurmmong,, 
Parliament; the former being directed only to the Two Archbiſhops, 9 th 
Vicar-Generals, to ſummons all the Biſhops, Abbots, Priors, and Clergy of th 
reſpective Provinces ; without any particular Writs iſſued to any other Bilhors 
bots, Priors or Clergymen, as in Summons to great Councils or Parliaments ; wjy, 
in there are commonly particular Orders to the Biſhop to warn all the inferior Ce 
in the manner but now mentioned; as Mr. Pryn very well obſerves, in his Fir} Pr 
of his ſaid Parliamentary Regiſter ; where you may ſee, there is a Writ of Sum 
to Parliament, of the ·3 1ſt of Edward III. to the Archbiſhop of Canterbury, ri 


Himſelf and Crown, and the neceſſary Defence of the Kingdom and Chu | 
England; and then proceeds thus, Er quia Negotia prædicta per quam Ardy; ln 
Maxima deliber atione tam Pralatorum & Geri quam Magnatum, & Communigi 
ejuſdem Regni, &c. And therefore it behoved him to ſummon the laid C 
Great Men and Commons ; and then requires him to ſummon all the Biſhops, i; 
bots, Deans, and Priors, and Archdeacons, to appear perſonally, and the reſt of t 
Clergy by two Procurators ; with full Power ad tratandum, G conſulendum ſn 
premiffis una vobiſcum, ad conſentiendum. Illis que tunc ibidem ſuper diftis negti 
divina favente Clementia contigerit ordinari. 


y 


M. But what can you ſay to their being omitted to be ſummoned indier 
Writs to Parliament, as appears in Pyyn's Regiſter you now cited; and fym 
whence himſelf has there made this Obſervation, © Thar there is no Cn d 
* Premunientes, & c. in any Writs of Summons to Councils of State, but only y 
* Parliaments, and that not always, but at the King's Pleaſure. Which (hems pl 
ly, that tho they were ſometimes ſummoned as a Part, yet were certainly wd 
ſential conſtituent Part of this general Council, fince they were omitted in fo n 
of them; and had they been always a Part of this great Council; pray tn 
how they came to loſe this Right; ſince the Clergy in thoſe Days were not it 
to loſe any Right or Privilege they enjoyed. 

F. J have already granted, that tho' the inferior Clergy have been no nectlur | 
Conſtituent Part of Parliament, for divers Ages laſt paſt, yet does it not follon 
that therefore they never were ſo; fince they have loſt this Right by Degrees. an 
I ſhall now ſhew by what Steps it might have happen'd. Firſt, therefore pry c- 
ſerve, that anciently all Abbots, and Priors whatever, as well thoſe that held 
Capute, as thoſe that held in Frank Almoign, were all ſummoned alike to th . 
ral Councils of the Kingdom; as appears by the firſt Councils afte yu 
Conqueſt, that we have any Monuments of; nay it alſo appears from that wc 
Writ of the 6th of King John, (if it were a Writ of Summons to Parlimi) 
which as I have already proved at our laſt Meeting it is moſt like! ! 
was not, whereby the Biſhop is ro ſummon all the Abbots and 0 
of his Dioceſe, none excepted. And tho' I grant that in the rext Writ of Sum 
of the 26th of Henry III. to the Archbiſhop of Vr, there is no Clauſe expres 
of ſummoning the Abbots and Priors, and other Clergy of his Dioceſe, ye l! 
much to be doubted, whether this were a Summons to Parliament, or not, t 
without any Title either of ad Parliamentum or Concilium. | 

But that the Abbots and Priors, as well thoſe that held in Capite, as thoſe tht 
held in Frank Almorgn, were ſummoned to the great Parliament of the 45th ol 
ry III. appears by that Liſt of their Names,, which both Mr. Pryn, and the Dov 
have printed from the Roll. Nor do I believe that this was the firſt Time ti! 
theſe Abbots and Priors, being 101 in all, were ſummoned to Parliament, not 
ſtanding your Doctor's Fancy, that Simon Montfort ſummoned ſo many of te 
only becauſe he was ſure of them; fince it we had the Rolls of the foreg% 


Years, as well as of this, we ſhould perhaps find little or no Difference. hy 
a | 200 


Dialvene the Eighth. 


nere likewiſe Summoned ; there appears to have been Seventy Abbots and Priors 
1 wahlen to this Parliament, of which not a third Part ever held in Capite; and 
mo divers of them then pleaded Exemptions, yet they were many of them ſuch 


| . | Waltham, St. Albans, Eveſham, &c. all which, as It is notoriouſly known, held in 
B Capite , and were commonly ſummoned to all Parliaments afterwards. Now pray 


WT to have ſometimes amounted to 122) who were ſummoned to ſome Parliaments 
and great Councils, came to be omitted; which is to be aſcribed chiefly to their own 
petition and Deſire, when their conſtant Attendance in Parliament when held every 
WE Year, and frequently oftner, was counted a Burthen rather than an Advantage, by 
WT reaſon of the great Charge and Trouble of coming to thoſe Aſſemblies, and their 


being bound to contribute to the general Aids that were then given the King. And 
WE thence it is we find on the Rolls ſo many Diſcharges upon their Petitions in Parli- 
ament, that they did not hold of the King by Barony, nor in Caprte ; nay the Ab- 
bot of Leiceſter, after having ſerved in no leſs than 50 Parliaments, yet in the 25th 
of Edward III. procured a Writ of Exemption from the King, Quod non compella- 
tar venire ad Parliamentum; the Lords in Parliament eaſily giving way to it, ſince 
WE they knew that the fewer Hands the Legiſlative Power was reduced to, the greater 
ill were theirs that remained. To which may be added the King's Pleaſure, who 
by Degrees began to omit ſummoning of divers of the ſmaller Abhots and Priors, 
before ſummoned ; ſince it has been the Policy of divers of our Kings to reduce 
their great Councils or Parliaments, eſpecially the Peers, into as few Hands as they 


Tors never complained of it, for rhe Reaſons already given. Thus moſt of theſe came 
Sto be ſtruck off by Degrees, till at laſt, of all this numerous Company of Abbots 
Wand Priors, there were in the Reigns of Edward III. Richard II, and Edward IV. 
nd cven to the Diſſolution of Monaſteries under Henry VIII. no more than 25 Ab- 
bots and Two Priors, vig. the Prior of Coventry, and of St. John of Feruſalem. 
ſummoned to Parliament. I have dwelt the longer on the Hiſtory of theſe Ab- 
Pots and Priors, becauſe it ſufficiently confutes your Doctor's Notion, of none but 
enants in Capite, appearing in Parliament. 
But to give you ſome Account of the Inferior Clergy, how they likewiſe might 
come to be often omitted out of the Writs of Summons to great Councils, and 
ot to make a conſtant Part of the Parliament, but only of the Convocation. This 
might happen two or three ways, and that without any poſitive Law for it. As in 
he firſt Place, pray conſider the vaſt Increaſe of Power which fell to the Biſhops. 
iter Henry I. had given up his Right of Inveſtitures to the Pope; by which 
reans they depended not at all on the State, and ſo took upon themſelves a greater 
WE ower of impoſing upon, and making Temporal Laws for the Inferior Clergy in Par- 
Wiament, as if they had been their Repreſentatives ; yet they could never repreſent 
il the Abbots and Priors, who held in Fran&Almoien, for the Reaſons already given 
Ws alſo becauſe moſt of them were exempted from their Iuriſdiction: But that 
ee Biſhops could never impoſe Taxes upon the Inferior Clergy at their Pleaſure 
cchout their expreſs Conſents in Parliament, or Convocation , appears by this 
eemorable Writ of 9th cf Edward II. to the Archbiſhop of Canterbury, which 


= 


Pad conſented to grant the King a Subſidy in the precedent Parliament but 
Wy Keaſon of the Abſence of the ſaid Archbikops = others of the Prelates, I 
& lergy, it could not then be done ; and therefore the Archbiſhop is thereby ordered 
$ Hob Convocation for that Purpoſe ; which had been needleſs, if the Biſhops 
J 3 could have taxed the Inferior Clergy in Parliament or Convocation, without 
ww expreſs Conſents : So that it is plain, that in that Age they ſtill retained a 
J Pen Share of the Supream Power, vig. of not being taxed, unleſs by Repreſen- 
* _ of their own, either in Convocation or Parliament as it Continues to this 
$ * — to Pen you farther, how the Preſence of the Inferior Clergy, and conſe- 
1 — ao. Dogs to Parliament, became leſs neceſſary, we muſt have re- 
WE... N he ull of Pope Boziface the 8th in the 24thof Edward I. by which he 
al the Clergy of the Weſtern Dn OO Superior as Interiou to give 
̃ any 


401 
JB ſt of the Abbots and Priors, which the Dr. himſelf has given uSjof the 23d 7id 155, 157. 
A 2 [. to the ſame Parliament above-mentioned, when the Inferior Clergy 


| | as held in Capite as well as thoſe that did not; as the Abbots of St. Edmund c. Bury. 


«4 


| fe how all this numerous Train of Abbots and Priors (which Mr. Pryn confeſſes. p,,1;,nmt Re- 


zilt. 141. 


Ibid. p. 142. 
Vid. Selden's 


Titles of Ho- 


nour, p. 731, 
to 735. 


could, becauſe then they are moſt eaſily managed; and the Abbots and Pri- 


Thid. 141. 


' 


r. Pryn has likewiſe given us; by which it appears, that divers of the Clergy Lid. p. 154. 
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Ann. 1296. 

5. 405 to 408. 
Chron, Will. 
Thorn. Col. 
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Anno Dom. 
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the Reformat. 
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p. 117. 
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119. 


F. 396. 
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nances as ſhall be made concerning all Matters of Religion, and Cat 


BIBLIOTHECA POLITI 


ay more Taxes or Subſidies to Temporal Princes, without his Holineſss Ls 
whereupon the King ſummoned the Biſhops and Clergy to Parliament, at . K 


mund s- bury in the 24th of his Reign ; where when they then refuſed to grant him an 


Supplies, he then, (as all the Hiſtorians tell us,) held his Parliaments at Weſtminſs; 


Cum Baronibus furs, excluſo Clero, without either Biſhops, Abbots or Inferic; ( 
gy. Which was the firſt Precedent of this Kind, that we ever read of in this N 
liament ; the King with the Conſent of the Lay Lords and Commons ſeizel f 
the Temporalties of the Clergy, as well Biſhops as others, and put them on 1 
his Protection, until they were forced to redeem themſelves by paying a 5th Par o 
their Moveables: for doing of which wg were afterwards forced to procure 0 
Pope's Abſolutions; Tome of which Mr. Pry7 has given us in his faid Rex 
ſter ; and yet for all this, the Pope maintained this Power over the Clergy fer h 
future; ſo that they could not be taxed without his exprels Licenſe, (which frei 


could not always be obtained) no wonder if our Kings did more frequently mm MR << 
ſummoning any more than the Biſhops, and Abbots, who were bound to aper NF 
in Parliament by their Tenures ; and ſo left out all the inferior Clergy as uf. WE * 
The main Buſineſs, and Cauſe of their ſummoning to Parliament, vis. gig WA © 
Money, being now taken away by the Pope's uſurped Power. Tho” wheneng hz © << 


Licenſe was obtained, yet that their own expreſs Conſents in Parliament or („ 
vocation was neceſſary to this end, appears by that Paſſage in the Annals of Hπ⁹ͥ 
in Anno 1255. already cited; when the inferior Clergy being extravaganiy . WM © 
preſs'd between the Pope and King, they ſent expreſs Meſſengers when thy 
met in Parliament, who were to ſet forth their Grievances to his Holinsk, | 
have given you as good an Account as I am able, how the Interior Clergy, whii 
as well as the Superior, did once make a Cnſtituent Part of our great Cour; 
before the Conqueſt, nay for above 200 Years after, did at laſt ceaſe to EH 

artly by the prevailing Power of the Biſhops, partly by the Uſurpation afE WAR 

ope ; tho' chiefly by their own Silence and Conſent, not complaining of thi; AE 
want of Summons to Parliament, as long as they could {cape Scot-free, ml 
the reſt of the Kingdom pay Taxes. Notwithſtanding which, the Clauſe cf tet 
acting and conſulting with all the reſt of the Eſtates in Parliament, fl z 
maining in the Writs of Summons, is a ſufficient Monument to Poſtaiy, u 
prove their ancient Right. 

And the Clergy of the Lower Houſe of Convocation was fo ſenſible of thi 
that among certain Petitions by them made to Dr. Cranmer then Archbilho i 
Canterbury, and the reſt of the Prelates in the higher Houſe of Convoatin, 
in the Reign of King Edward the Sixth, and the Second Article of it 
runs thus, © Alſo that according to the ancient Cuſtom of the Realm, ad 
* the Tenor of the King's Writ for ſummoning of the Parliament, which wn | 
* and ever have been directed to the Biſhop of every Dioceſe, the C 
of the Lower Houſe of Convocation may be ad joined; and affociate wit 
the Lower Houſe of Parliament; or elſe, that all ſuch Statutes and . 


oO 


* Ecclefiaſtical, may not paſs without the Sight and Aſſent ot the Cg. 
And there is in the ſame Place a Second Petition; as alſo a Paper of bels 
offered to Queen Eligabeth, and after to King James, to the ſame Effect. | 

And laſtly, to thew you, that the Government of the Church and Sur h 
Scotland was anciently all one and the ſame in refpe& of their Cys 
well as Laity, with that of Exgland in their great Councils or Parliam®, 
appears by the Agreement between King Edward the Firft, and the States of . i 
land, concerning the Marriage of his Son Prince Edward with the Plincbd Be. _ 
Norway then Heireſs of Scotland, which is publiſhed at large in Mr. 51 7770 5 
Firſt Volume of the Pope's Uſurpation, where you will find this Agreemet' i tus 


have been made between the ſaid King Edward ex una parte, & venerabils 1. Foun: 

9 = . | Pe 2 . WAY — 4 notre 
tres cuſtodes, (ſcil. Scotiæ) Epiſcopos, Abbates, & totum Clerum nobiles the Li 
Comites & Barones, totamque Communitatem Regni Scotiæ, ex altera, de n 


obilin 
f, tha 
ooh in 
ef the 
eried 


monio contrahendo, &c. 

From whence you may obſerve, that as the ſame Stile was obſerved tit” 
the Titles of their general Councils or Parliaments as with us; and as the al 
or Clergy there put after the Biſhops and Abbors did not hold 7 Cupite, but fen 
Almoign in that Kingdom; ſo likewiſe by the fame Analogy between the 0 4 
Temporal State with the Spiritual, the Commonalry of Scor/and here fle 5 


7 l 


more than Fae _—_ 
® ich you ſo much inſi 5 81 . 
5 3 which as the Doctor ſhews us in his G/ofſary, © in it {elf ſignifies nei- B. C. p. 24. 


= - rained, ſignifies either the Lay P 


Ty: 
J * * 
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te Earls and Barons which he had called to Weſtminſter, who ſo honourably 
received theſe Two Cardinals. 


2 
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obſerve thoſe Charters; after this he relates, that the King thereupon required 
co be given him by the Inco/e or Inhabitants, the Eighth Penny ; and fays thus, 
Articulbos in prædictis Hartis Contentos, innovari mſuper Hob ſervari Rex Man- 
davit, exigendo pro hac Concelſione ah Incolis Octavum denarium ſibi dari, qui mox 
Conceſſus eſt a Plebe, in ſua Camera tunc Circumſtante ; petit etiam a Gero ſubſi- 
dium. Qui reſpondit ſe velle ſummo Pontifici Literas Supplicatorias dirigere pro 
FE Conferendi Licentia obtinenda. So that the Plebs here mentioned by the Hiſto- 
F< rian were only the Lay Nobility that ſtood about the King in his Chamber. Now 
pray confider, that the Word P/ebs is of a much more vulgar Signification than 
Populus, fo that if the former did not ſignify the Commons as now underſtood, 
A the latter cannot do ſo. And therefore I ſee no Reaſon to ſuppoſe that theſe 
Words muſt fignify the Commons. The like Error, I muſt tell you by the way, 
the Gentlemen of your Opinion have fallen into, concerning the Word Vagus in 
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juunitas Scotiæ could not then confiſt only of Tenants in Cupite, as your Doctor, and 

is Opini ſe it did. RES 5 ; 
eee e more for the Inferior Clergies being once 


| feſs you have ſhewn me f | ol 
ho Sarah f the Parliament, than ever I knew before; I will take Time far- 


| 4 Conſtituent part o ne . 
* 2 der them: But that the Word Populus muſt needs then take in any 


con | 
Bp Tenants in Capire, I much doubt; ſince the other Word P!/ebs, 


{t upon from the old Book of Ely, fignifies no more than 


Populus, 


ther great nor little People, but only Laity ; and therefore as it is uſed and re- 


lebs, or the Lay. Magnates, as ] can ſhew you 
as particularly 


England and France; he thus 


relates their Reception, Quos in Reg no Anghe. applicatos excepit Plebs debito 
 honore, ac cita per Regem apud Weſtmonaſterium Primatum, & Optimatum ſuorum 
"terva, Here the P/cbs were the Great or Chief Men of the Laity; that is, 


80 likewiſe the ſame Author, Anno Dom. 1297. 25. Edward 1. © The King Pl. 430. 


. and Barons being at ſome Difference about the Obſervation of Magna Charta, 


and the Charter of Foreſt, ſpeaking how the King declared that he intended to 


the old Coronation Oath in Latin, when they ignorantly Tranſlate theſe Words in B. 6. p. 34. 


] 4 he old French Oath, les Teys les quelles Iy la commuante aura eleu, leges & Conſue- 
T7 dincs quas vulgus elegerit, to the great Confuſion of this Nation in the beginning 
of the late Troubles: Whereas the Community here underſtood in this Oath, 


Pas the Community of the Biſhops and Abbots, Earls and Barons, and great Men, 


4 nd the whole Body of Tenants in Capite ; expreſſed before in this Oath by Cerus, 
Band Populus; for by them alone could theſe Demands be made for the Vulgus,; i. E. 


the Multitude or Rabble could never come near to make theſe Demands ar ſo great 


2 


nd ſplendid a Solemnity. 
F. This is but to urge the ſame Thing over and over again; for that under the 
ord Populus were alio comprehended the Commons, I have already ſufficiently 


Wproved, and can yet prove it further, from divers Hiſtorians and Records, both of 
n. III. and Edward I. and Edward II. Reign. In the Firſt Place therefore I 
pvuſt ſtill put you in mind of that Pailage ſo often cited from Matt. Paris, in the Hl. 323. 
ch of Henry III. where the Members of that Common Council in which Magna 
SC: was granted, is ſaid to be Clerus & Populus cum Magnatibus Regionis; or 


Aar. Weſtminſter in the ſame Year, almoſt in the ſame Words, Clerus & Popu- Fil. 284- 


an Regni Magnatibus; with both which alſo agrees the Manuſcript Hiſtory of 
ler of Coventry, who ſpeaking of this very Council of 9th of Henry III. relates 
WE ©bus; At the Purification of the Virgin, there aſſembled at London the Procerss 
e ibique tractatu diffiyfiore babita cum Clero & Populo, the King then granted 
ee Liberties of the great Charter, and that of Foreſts; and that there was granted 
pitibus & Baronibus, Clero, 67 Populo, ibidem Præſentibus quinta decima omnium 
ilium de Communi Aſſenſu. Whence pray obſerve, what I before minded you 
. that this Tax, as 1: was a general one upon all the Moveables of the Kingdom, 
F ook in all Sorts of Perfons, and ſo could never be given by the particular Order 
ö * dhe Doctor 5 Tenants in Capite, ſince it did not concern Tenures at all; and was 
=. led on thoſe that did not hold by Knights Service, as well as upon thoſe that did. 


f 2 | But 


= . | Examples: out of Mat. Weſtminſter, Anno Dom. 1295, Fol. 424. N. 30. 
. * I. whers ſpeaking how the Pope's Legates were received in England, 
who came to make up the Differences between 
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that there were no Knights or Gentlemen amongſt them? And as for the words 1 


Mong, . 


. ; S P 
is there alſo diſtinguiſhed into the Major, and Minor; now as by the N Rs 


be meant none but the greater Nobility, ſo the Populus Minor can fignif 10 
but the Commons in general; unleſs you will ſuppoſe that rhe King's Defipn hy 


But to put it farther out of all Diſpute, that this Word Populus, when py 15 
and diſtinct from Magnates Barones, and the like, in our Ancient Hiſtorizn; M1 


tibus, & Liberis Hominibus deWallia,xeciting that the Comes, Barones, & Popul 
de Regno, had lately freely granted a 15th of all their Moveables, and ther 


can ſuppoſe that there was a 15th granted Two Years together, which is weg u. 
likely, and more than the Nation could then well pay. 

So likewiſe by the Parliament Roll of 1 Edward III. it appears that Hy} 
ee Jun. had been in the Reign of his Father, Per Confideraticnem Parun 
& Populi Kegn, & per Aſſenſum Domini Edisardi tunc Regis Angl. exiled and di 
inherited for ever, as a Traytor to the King and Kingdom; that is, he was hid 
by the joint Conſent of King, Lords and Commons. Now if Populus in theft 
cords ſignifies the Commons after the Time you own they appeared in Parlama, WM 
{ would be glad to ſee ſome better Reaſons than you have hitherto given me, u 
prove that this Word could not have the ſame Signification before the agth 
Henry III. or 18th of Edward I. Though J grant that Popu/zs does allo ſometins 
ſignity both Lords and Commons; as appears from Mat. Weſtminſter, were fr 
ting how Any Edward J. in the 24th Lear of his Reign, made his Son a knit, 
then he tells us, Pro hac Militia fili Regis Conceſſus eſt Regi Trigeſimus Dennis“ 
Populo & Clero, Mercatores vero Viceſimum conceſſerunt. Yet that the Commons 
had allo a ſhare in this Grant, the Doctor himſelf acknowledges in his Gl 
under the fame Heads in theſe Words; It is evident from this Record, ( means 
that of the 34th of Edward I. above-mentioned ) who were the Populus, ol ils 
** ple intended by the Hiſtorian in this Place, to wit, the Comes, Barones, ch 
« Magnates, nec non Ililites Comitatuum. Now ] defire to know whether tt 
Knights of the Shires were not then Commoners as well as now, though reckon 
among the Magnates, and as a Superior Order to the Citizens and Burgeſſes Ki 
called by a general Word Mercatores, who then gave a 2oth Part of their MW 
ables by themſelves? 

But that the Word Plebs does not only fignify the Lay Nobility, but the Col 
mons too, in both the Quotations you have made uſe of out of Mar. Weſt" 
is alſo as plain; for in the firſt Inſtance concerning the Reception of the Legats * 
it to be imagined that none but Earls, and great Lords accompanied them, in 


mates, and Oprimates, I think J have ſufficiently proved that thoſe do not on 5 
nity the Lords, or greater Nobility, but the leſſer alſo ; Nay, the Chief GAY 
and Magiſtrates of Cities and great Towns. I 
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4s for the hext Authority concerning the Plebs that granted the Eighth Penny, 
it is much more evident that the Commons, as well as the Lords, muſt be com- 

-chended under that Term. And that this is ſo, I need go no further than the 
WW Doctor's own Conceſſion in the ſame Place a little farther, which you may read in 
Ws 1: Words; And that the Agreement for the Confirmation of the Charters here Ibid. p. 2s 
nentioned was made, and the Eighth Penny granted 7 the Eurle and Barons, and 
Ss :---:ps the Knights of Shires; and that they were the Plebs that ſtood about the King 
4 1 his Chamber, is cleaf from the Writ of Summons of Parliament for Two Knights in 
ber County, Dated September the 151 immediately following, to come and receive 
he Conformation of the Charters and his Letters, that the paying of this Eighth Penny 
WS 7071 not prejudice the Commons for the future; and to do further what by his Son 
d bis Counſel ſhould be Ordained. So that the Doctor himſelf is forced to confeſs, 
(o' ſparingly ) that the Knights of Shires were likewiſe there, and comprehended 
under the Word P/ebs at the Time of this Grant. The King held this Parliament at 
his Palace of Weſtminſter, in ſome of the Halls or great Rooms, and the Commons 
WE might very well fit in the now Court of Regzeſts, (then called the Alba Aula, or 
bite. Hall) (where Parliaments have been frequently held) and from thence be 
WS {nt for by the King into the Painted Chamber, or now Houſe of Lords, where the 
WE King then fate; and which might, in reſpect of the Hall from whence they came, 
be very well called, Camera Regis; for none can imagine his Preſence-Chamber, or 
WBed-Chamber, could hold all that Company; and in that Room the King might 
anke that Speech to them which this Author mentions; and then upon his pro- 
niſing to renew the Charters, followed the granting of the Eighth Penny ab Incolis, by 
ie whole People, who immediately granted the ſaid Subſidy. Now the Doctor grants 
Wn this Place, That the Iacole here meant by the Hiſtorian were the Inco/e Regni, ſuch 
bobitants as uſed to pay Subſidies and Aids; only the Plebs muſt here fignify the 
ay Nobility. Now, if the Lzcole Regni were ſuch as uſed to pay Aids and Sub- 
aies, who made this Conceſhon, can any Man doubt, but that this Grant was 
ade by cheir Repreſentatives, or the Knights, Citizens and Burgeſſes? For if the 
Han vas general upon the whole Kingdom, (as it appears it was) can you ima- 
Wine that the Citizens and Burgeſſes were not there preſent when this Tax was 
Wiven, as well as the Knights of the Shires ; fince it was to he levied upon all alike 2 
Nor is the Doctor's Objection of any Weight, That becauſe the King not long after 
S-mmed another Parliament when he was beyond Sea, to mect his Son Prince Ed- 
ard : Weſtminſter ; that therefore it was not probable, that if the Commons had 
c. ar the Agreement, and granting of the Eighth Penny in the King's Chamber, 
eu would have been diſmiſſed, and called again about the ſame Buſineſs in ſo ſhort 
line, ſecing the Confirmation of the Charter was diſpatched in Six Days, when the 
Parliament met October the 67h. For the Doctor is very much miſtaken to imagine 
Wat this was the ſame Buſineſs they met about before, when the very Writ of Sum- 
ons ſhews the contrary. For the Tax was given already, and therefore they could 
t meet about that; but the Truth was, the King went away in Haſte into Fan- 
„ without confirming the Charters. So that before the People would give any 
ore Money, his Son, Prince Edward, was forced to confirm them, (as the Do- 
or himſelf confeſſes in the ſame Place,) after the Confirmation of theſe Char- 
s, and that the Earls and Barons were ſatisfied. But as for the Doctor's wondrous 
ccorery of the falſe bad Tranſlation of the old French Coronation Oath, I do ſo 
indeed agree with him, that the Words /e Commune aura elu, are not to be 
—_ ltd, which the Commons, or Vulgar People, but the whole Community 
_ chuſe; rendred here by the Word Vagus, by the Old Monkiſh Tranſlator : 
s can by no means fignify only the Biſhops, Abbots, Lords, and Tenants 12 
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ie,; (for who ever knew the Word Viuleus to ſignify the Superior Clergy and 
1 obility?) and ſo to exclude the whole Body of the People in general. But Mar, 
inſter tells us, Conceſſus ef} ( viz. to Edward I.) Novenarius Denarius a Vulgo, 
_ ro Denus ad Scotorum Pertinacium reprimendam, who had then invaded 
J Wor rbumberland, and haraſſed the other Northern Counties, Now pray read the 
dor Comment upon theſe Words in his Gloſſary. Here Vulgus is the ſame 
ö 7 aud Plebs, when oppoſed to Clerus, or joined with it as a diſtindt Body 
$4 Os ; and Clerus & Populus, Clerus & Plebs, Clerus & Vulgus, are the Clergy 
ty, 7: the Meaning of this Hiſtorian ; whether the Earls and Barons alone, or 
4 Temporal Earls and Barons with the Commons were underſtood by them ; that 15, 
3G Commons repreſented in Parliament, and not the Multitude or Rabbie. Which 
* JJJ)))))VVJJVVVJVVVVVV | 
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indeed is a worthy Diſcovery of the Doctor's. Nor do I know any body { 


as to render it in the Coronation Oath ; but that this Word Vulgus, when a 
the whole Laity of the Kingdom, is very ancient in that Oath, ſee the Ola 0 
ronation Oath in Tortle's Collection of old Statutes, who tranſcribed it out of 8 0- 
Ancient Latin Copy of that Oath, or elſe from that Clauſe in the Coronation ( e 
of King Richard II. which is ſtill to be ſeen upon Record. | at 
I beg your Pardon for ſpeaking ſo long upon the true Signification of hes 
Words Clerus and Populus, Plebs and Vulgus, ſince there was a Neceſſity for it 05 
reaſon of thoſe falſe Gloſſes that the Doctor has with ſo much Artifice put ung 

them, {till uſing them like Charms to bewitch and impoſe upon his unwary il 
ders; eſpecially ſince a right Notion of theſe Words is abſolutely neceſſary fh th 

right underſtanding the true Senſe and Meaning of our Ancient Engliſh Hiſtoria 

So that after all this Pother the Doctor makes about the Signification of theſe Wark 

Populus, Plebs, and Vuigus, as Synonimous as he grants them to be, they muſ ll 
fignify the whole Body of the People, as well the Commons as the Lords, lem 
ſented in Parliament, by his own Confeſſion; or elſe, I leave it to your Relt top 
ſider, who of the Two is guilty of levelling Notions, your Doctor or Mr. P. fh 
one does but aſſert with the general Conſent of Ancient and Modern Writers thi 
the Words Barones and Baronagium Anghe did anciently take in more thy to 


Lords, and Tenants in Capite. And the Doctor ſtraight calls him a Man gf A. : 


ling Principles, and that jumbles the Commons together with the Lords, Merz 
your Doctor can when he pleaſes, make the Words P/ehs and Vuzus to gig te 
great Lords, and Tenants in Capite, contrary to the Subject Matter on which 
diſcourſes, and to their Genuine Signification, either in Ancient or Modern L 

M. Yet notwithſtanding what you have now ſaid, methinks you have ng; her 
yet ſo clear in your Explanation of the Word Populus; for admitting [ ſhy 
grant you, that there were in ſome ſort Commons in Parliament as repreſented} 


the leſſer Tenants i Capite, who were not Lords; yet does it not therefore filly | 


that there muſt have been another Rank or Order of Perſons beneath, or diger 
from them, ſince (as I ſaid it is, but now) tis only the Cuſtom, and [ay o 
each Country, that can determine what is the Community, or Repreſentatie y 
of the People; ſo that there is no ſuch certain Analogy between the Clerys, whe 
taken for the Inferior Clergy, and the Populus when taken for the leſier Noli 
or Tenants in Capite. Since in Scotland, though their great Council or Parlianes, 
might conſiſt of the Abbots, and Interior Cle zy, as with us, who did not boi 
Capite; yet you cannot deny, but that the Temporal Eſtate or Laity, (at let 
late Ages) wholly conſiſted of the EN. Barons, Lairds, or ſmaller Barons, . 
ther with the Burgeſſes of Royal 5o:ougns, all which held 2 Capite ; and fir 


ought as I can ſee from any clear Proofs you have brought to the contrary, id Ml 


ſo from Times beyond all Memory: And ſo it might have been in Ell 
too, for ought as I know; for though you have taken a great deal of Pains 
Twer the Doctor's and my Arguments againſt the Tenants zz Capite being the e 
preſentatives of the whole Kingdom in Parliament, before the 49th of Heyl 
and 18th of Edward I. and alſo to prove that the Words made uſe c in or 4 
cient Hiſtorians, Records, and Acts of Parliament, are of a more compretalie 
Signification than to be confined to them alone: But you have not as yet pol 
that theſe Gentlemen who you ſuppoſe to have had Places in our great Cound 
beſides the Tenants in (upite, were Knights, Citizens, and Burgeſſes; or nel 
all the Lords of Manors, or great Freeholders in Eng/and, appeared there nit 
fon for themſelves, and their Under-Tenants; therefore I pray be a little mo 
clear in this Point, and ſhew me ſome Authorities that the Knights of vs 
Citizens and Burgeſſes, have been always conſtituent Members of Parliament ec 
 Hnce the Conqueſt : Eor methinks you waver in this Matter, and ſometime ju 
{cem to aſſert the former, and ſometimes the latter. | 
F. I confeſs it is not my Humour to be poſitive in any Thing that 8 ln tt 
leaſt doubrtui or obſcure; and therefore as 1 will not maintain that Knights 
Shires were always a conſtituent Part of Parliament before your Conqueſt, ot F 
ſently after, tho” it is poſitively aſſerted by the Author of the Modas renendiPulr 
mMeniÞm ; ſince the Antiquity of that Piece is juſtly queſtioned by Mr. Se 
other Modern Antiquaries. So on the other Side, I ſhall not aflert that the ele 
not there from the beginning. But thus much I think I am able to prove, that 7 
were Summoned to Parliament long before the 49th of Henry III. or 18ʃb * 
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ward I. But as for the Cities and Boroughs, that they had their Repreſentatives in 

pPiuliament, at or preſently after your Conqueſt, I think I can prove from as unde- 
WT :;1ble Teſtimonies as can be expected: Since all the moſt Ancient Rolls and Re- 
cds of great Councils and Parliaments are long ſince loft and deſtroyec. 
Fleet to ſhew you that we have ſome very ancient Authors that ſeem to mention 
dot only the Citizens and Burgeſſes, but Knights of Shires to have been ſum- 
WT .oncd before the Times you infiſt upon; and if it prove ſo, whether they were 
dere from the very Time of the Conqueſt is not material; fince if J confute your, 
and your Doctor's Opinion of the 49th of Henry III. and 18th of Edward I. I carry 
the Cauſe, and you may then 12 if you can ſome other Epocha whereon to fix 
WS heir firſt appearing at our great Councils. 
2 — N you another Quotation out of the ſame old Mont Sulcardus, 
WT which immediately follows the Concluſion of the Charter of King Wilkam I. to the 
Abbey of Weſtminſter, but now cited: And it has been made uſe of not only by 
Mir. P. in his Ancient Rights of the Commons, &c. but by Sir William Dugdale him- 
WS cf in his Origines Juridicaules; as alſo by the Author of Argumentum Antinor- 
nannicum, to e. the Commons to have been ſurnmoned to a great Council, in 
me och Year of King IVzlliam I. Anno Dom. 1 075. The Words, as cited in Sir William 
Dig dale, are theſe, That after the King had Subſcribed his Name to this Charter, 

Vith the Sign of the Croſs; adding many of the Biſhops, Abbots, and Temporal 
E Nobility, inſtead of Gum multis aliis, hath theſe Words, Multzs preterea illuſtrife- 
nis virorum perſons, & Regni Principibus dibenſi Ordinis omiſſis qui huic Cynfirma- 
sioni piiſſimo affectu reftes & fautores fuerunt : Hy autem illo tempore a Regia pote- 
WE fate droerfis Provinciis; & urbibus ad univerſalem Synodum pro cauſis cujuſlibet 
Oyiſtianæ Eccleſie audiendis, & trattandis ad preſcriptum celeberrimum Cenobiun 
nod Weſtmonaſterium dicitur Convocati, Now 1 ſhall only obſerve from this Au- 
Irhor, that Mr. Se/den in his Titles of Honour, and Sit Henry Spelman in his Gloſſary, Paz. 273. 
do always render Provincia for a County or Shire. Ait. Provincia, 
AM. I pray give me leave to examine this Quotation, becauſe I confeſs it ſeems 
Fvery ſpecious at firſt Sight; but if it be thoroughly examined, will make nothing 
Bat all for you. And to this End, pray let us read the Doctor's Obſervations on B. 4. 4. 301. 
this Paſſage at the end of his Anſwer to 4Argumentum Antinormannicum. 
F. But you need not read from the beginning of that Paragraph, ſince I ſo far 
Eoree with the Doctor, as that by Principes diverſi Ordinis, are not to be under- Lid. 301. 
ſtood (as this Author renders them, whom the Doctor here writes againſt ) the 
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Proved that the Words Principes and Primates do not in their proper Significati 
£ ignify none but Biſhops, or dignified Clergymen, or the Temporal Nobili — 2 
ice theſe Words mean no more than Chief, Principal, or moſt conſiderable Mer, 
eth of the Clergy and Laity, who had by reaſon of their Offices, Dignities or 
1 . which did 
Fomprehend the Inferior Clergy alſo, though the Doctor has made bold —_ 
Them by, without any Notice taken of them; and if they were then there, by the 


5 


f me Rule the leſſer Nobility or Commons were alſo ſummoned from divers Pro- 


. Well, but pray ſee here; does not the Doctor prove bla is This 
1 Gentleman he writes againſt is miſtaken in his We hn ns We 25 
—_ 075, & Urbibus, to Chief Laymen from divers Counties, Cities, and Bo- 
oss; whereas the Doctor here proves that the Words mentioned in this Paſlage 
_—ot here mean Laymen ſent from County to Cities, but only the Biſhops 
= whoſe Seats are here called Urbes, and which, as the Doctor ſhews us, were by 2 

4 — Council held at London in the Year 1077, being the 11th of King William 

5 55 _ Yon Villages to Cities, as were Sherburn in Dorſetſhire, removed to 
1 170 3 Se /ſey to Chicheſter, Litchfield to Cheſter, which was before this Council at 144 p. 302. 
eſtrinſter cited by Sulcardis, which this Author places in the 14th of this King. ; 
3 And 


1212 


„ ſummoned by the King to this Synod, from Provinces and Cities, were ſu; | F 


others where there were too many; and ſhould it not then have been faid to 


B IBI IOGCTHECAPOLITICA. 
And the Doctor here farther proves that theſe Words following, pro ca 1 
Chriſtiane Ecclæſiæ; that this Univerſal Synod being called for Hearing _=— 5 Yr 
the Cauſes of every Chriſtian Church; that theſe Words, every Chriſtian Gan 
muſt certainly mean many Churches in Exgland, which in Reaſon and Proba 
could not be meant of the ſmall Pariſh Churches all the Nation over; and the l 
muſt be underſtood of Cathedrals or Churches where Biſhops Seats then w wg, 
where they had been, or were to be removed. 65 01 


F. Pray give me leave to anſwer this Comment of your Doctor's, befor | 
proceed farther. In the firſt Place, ſuppoſe I grant him that by Urbes ma oy = 
be meant ſuch Cities as had Biſhops Seats, yet does it not therefore 100 ron = . 
it ſhall ſignify no other Cities or Towns but Biſhops Seats only; for tho | wy H 
in the Modern Acceptation of this Word Urbs, here in England, a City = * / 


Biſhop's Seat are one and the ſame; yet it is plain, that at firſt it was not fh f 
then there had been no need of the Law you mention, whereby it was ordainel 4, 
Biſhops Sees ſhould be removed from Villages to Cities; nor were all of they , 
removed at the Time of the holding this Council, which was held Two Years her 
the ſaid Decree : Nay, the Doctor ſhews us from this very Place here cite! Fr 
ſome of them {till remained in Villis & Viczs, in Villages and ſmall Towns. jy 
tho' the DoCtor here ſuppoſes (I know not on what Grounds) “ That the Perf 


« were concerned, or able to adviſe the King in this Matter, of the Converiay 
* of the Places whither the Removals were to be made, as Deans, Archie, 
„and other dignified Perſons, and Church-Officers, as well of the Clay 
& LAY, Tc 
In 6 next Place pray obſerve, that the Doctor owns that by theſe Principer in 
verſi Ordines, were meant the chief Clergymen and Nobility he there muſter, 
but paſſes by, or elſe did not conſider the whole Context of theſe Words, hy 5 
z/lo tempore diverſis Provinciis & Urbibus ad wunroerſalem Synodum Compeat 
which muſt certainly refer to the Principes Regni diverſi Ordines, to the dif l 
conſiderable Men both of the Clergy and Laity of the Kingdom, who wer like 
ſummoned from divers Countries and Cities, and great Towns, to this Snot 
Now pray do you or your Doctor tell me (if you can) what Earls, Barons, u 
great Noblemen, were then ſummoned from Cities, or great Towns, ax nels 
the Biſhops and Deans of Cathedrals: Which if you cannot do, I ſee no Ray 
why we may not underſtand theſe Principes Regni, who were alſo ſummoned fan 
the Countries and Cities, for the Repreſentatives of the Commons of thoſe Ciis 
and Towns at that Time. | 
In the next Place, I think the Doctor is as much out in his Interpretation dit 
Word pro cauſis cujulſlibet Eccleſiæ, for the Cauſes of every Cathedral Church; int: 
it muſt certainly mean not only Cathedral Churches, but all other Churds, 
whether Parochial, or Conventual ; for that it takes in the latter, appears by « 
great Cauſe of the ſummoning this Council, which was chiefly for rhe Confimt 
tion of the Privileges of the Abbey of Weſtminſter, which ſure was no (Abe 
Church, and yet muſt be ſome Church, or Eccleſiaſtical Corporation, or el 
Synod could have had nothing to do with it: And I doubt not but this Gznen! 
Synod might, if it had pleaſed, have either made more Pariſh Churches, di int 


met pro cauſis cujuſiibet Eccleſie ;, for the Buſineſs of each Pariſh, as well as 
dral Church? Laſt/y, The Doctor will have all theſe great Clergymen and La 
only to meet at this Council, to adviſe the King about what farther Remo 
were to be made of Biſhops Sees; as if thereupon he had had the ſole Pont 
making Laws about them, without their Conſent, or that of the L. 
bility, who tho he will have to be always preſent in ſuch Synods and Aﬀembis 
yet does he not give them any Votes therein; whereas it appears by this Cu ny 
in Sulcardus, but now cited; that the Biſhops; Abbots, Farls and Barons, w WF 17 
Names are to it conſenſerunt & ſignaverunt ; and it was ab ipſo Rege & /«qridis i but d 
Perſonis teſtifcata, confir mata & auctoriaata; which if I underſtand Lat'n, 18 I Ev pe 
not only that they witneſſed, but alſo aſſented to, authorized and confirme u; 
which alſo appears more fully by the Concluſion of the Charter of King Se Wi 
but now cited; all which the Doctor paſſes by as ſlily as a Commentator does b ey an 
Words in a Text of Scripture that make againſt his Senſe; for this had quite e 
and deſtroyed his fine Notion of the great Councils of the Kingdoms then 14 
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ena of 2 few Biſhops, Abbots, dignified Clergymen, and great Noblemen, 
* he nothing elſe to do there but to look on, whilſt the King alone made the 
7170 conclude ; to ſhew you that this Aſſembly was not only an Eccleſiaſtical 
Synod, but Civil Council alſo, or Parliament as we now call it, 1 will give 
you Two good Teſtimonies for it, that we are not alone in this Opinion : The 
zrſt is from Mr. Somner's Gloſſary, Parhamentum Synodus magna Vocarur 3 and 
to confirm this there is written in an old Hand in the Margin of this Manuſcript 
of Sulcardus over againſt the Paſſage now cited, this Note; Nora hic omnes con- 
vocari à Rege ſua auttoritate ad cauſas Religions tractandas tam nobiles de Clero, 
quam Principes Regni cum aliis inferioris gradus quorum conventio videtur eſſe Par- 
* Ve I ſuppoſe you cannot deny but that the Doctor has plainly proved from 
ſeveral Quotations from Gervas of Canterbury, Richard of Hagulſtad, and the 
Continuator of Forence, ord | 'S FLAC 
Dioceſe ; and therefore that the Principes Regni who were ſummoned out of theſe 
WS Provinces or Dioceſes, were only the Biſhops, Abbots, and other great Clergymen. 
F. I will not deny but that this Word Provincia does ſometimes in our ancient 
Authors fignify in an Ecclefiaſtical Senſe the Dioceſe of a Biſhop, as thoſe Authors 
(the Doctor has here cited) ſhew us; yet that it muſt be taken in a more unli- 
WE mited Signification in this Place, is alſo as certain; ſince beſides that this Word 
Provincia does moſt commonly ſignify a Shire or County, (as I have already 
WE hewn) the very Context ſufficiently proves it; fince Salcardus ſdys expretly, 
that the chief Perſons of both Orders were ſummoned from the Counties, or 
Ss Provinces, as | already faid ; which when it refers to Lay-Men as well as to the 
BS Clergy, I hope you will not affirm that it can ſignify Dioceſes only; bur that 
S beſides the Biſhops and Abbots, there were a great many more Perſons preſent 
at this Council, both of the Clergy and Laity, the Doctor himſelf confeſſes. 
Let us therefore conlult the Authors themſelves which Dr. Brady has cited for 
the Senſe of this Word Provincia, and let us ſee how fairly he has dealt with 
them. Now pray Sir obſerve, it is true, the fame Words are almoſt repeated 


4.09 


that the Word Provincia in this Place ſignifies a Biſhop's Td F. 352. 


verbatim in every one of theſe Hiſtorians, R. Hagulſtad, Gervas of Canterbury, 16:7. 


and the Continuator of Florence, who all ſpeak of a General Synod held at IWeſt- 

minſter Anno Dom 1138. being the Third of King Szephen, in theſe Words, De- 

Cima tertia die Decembris celebrata eſt Synodus apud Weltmonaſt. cui prefuir Al- 
bericus Hloſtienſis Epiſcopus Domini Pape Legatus, cum Epiſcopis diverſarum Pro- 
BS cum numero XVII Abbatibus fere XXX. Here the Dr. concludes with an 
ec. Now ſee what lies hid under this Cc. in P. of Hagulſtad, and the Continu- 
W ator of Forence, it follows thus, Cum Cern & Populi multitudine numeroſa z in Ger- 
vaſe of Canterbury almoſt in the ſame Words, Cum innumera Cleri & Populi mul. 
iitudine. Now pray tell me ingenuouſly what could be the Doctor's Meaning 
(who pretends to be ſo exact in all his Quotations) to leave out this ſo material 2 
Paſſage in every one of theſe Authors, with this c. unleſs it were that he was afraid 
his Readers ſhould take notice how numerous this Council was, both of the Clergy 
and People; which if he had done, it would have quite overthrown and deſtroyed 
Ihis Notion of Tenants 77 Capite, and let the World have known that this Council 
geonſilted of a far greater Number both of the Clergy and Laity, than 17 Biſhops, 
ad 30 Abbots. Now had ſuch a Thing been done by Mr. Petyt, it would have 
deen branded by the Dr. wich the hard Terms of taking away, or leaving unre- 
. died ſuch Words and Matters as he thought would either advance or deſtroy his 
_ -\irtions, as he (how juſtly, I leave it to you to judge) accuſes Mr. P. in his 
ite to his firſt Edition of his Anſwer to him”. But 
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Tzrpe eft Doclori, cum culpa redarguit ipſam. 


6: A. Icannot believe the Dr. had any ſiniſter Meaning in leaving out this Paſſage, 
YZ but did it either becauſe (as I faid but now) he ſuppoſed theſe Expreſſions as only 
1 Phraſes, by which theſe Monkiſh Writers uſed to expreſs all the 
1 cc efiaſtical Or Lay-members of thoſe Councils; or elſe becauſe he did not think 
EF 2 worth while, ſince he might not look upon this innumerable Company ot Cler- 
and People here mentioned to have had any Share or Voice in this great Coun- 
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L eil but only to have come thither as idle Spectators, as the Dr, ſhews us the Po- B. 4.4. p. 32. 
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infinite multitudinis, as all aliks Members of it. 


the Manner of that Age, and the literal Meaning of thoſe Ancient Autos 


F. Ad. 4, P- 300. 


BIBLIOTHECA POLITI CA. 
pulus did at the making of Lanſranc Archbiſhop of Canterbury; nor yet th 
they, or the Biſhops and Noblemen choſe him, but only all applauded the Rina 
Choice. But that the Dr. was not afraid to take notice of the great Multi, 
People that in thoſe hoſpitable Days were wont to flock to ſuch Aſſemblies CE 
ſee what he ſays in his Series of Exgliſp Great Councils, or Parliaments, 1 
End of his Introduction to Enghſh Hiſtory ; where ſpeaking of the Election > 
| Archbiſhop Anſelm, he recites this Paſſage out of an Epiſtle in Eadmery; . 
Electioni affuerunt Epiſcopi, Abbates & Principes Regni, & ingens Populi my ny 
The ordinary People (ſays the Dr.) came to ſhout and make a Noiſe at 10 
Meetings, and only for good Victuals and Drink. . : 
F. Very well ; I think I ſhall eaſily anſwer your and the Dr's learned Obſery 
ons. Firſt, as for the Monkiſh Hyperbolical Phraſes of innumera or numeroſa 05 
71, & Populi multitudo: 1 confeſs, you might ſuppoſe there was ſomewhat in ten 
if they had been peculiar only to one or two of them; but when all theſe iin 
do with one Conſent agree, in almoſt the ſame Words, to expreſs all the Men. 
bers of ſuch Councils; I cannot ſee how they could have writ thus, unleſ i: 
intended to be underſtood literally, that there were great Numbers both of Cle : 
men and Laicks, who appeared as Members of thoſe Aſſemblies, far mote in 
the Dr's Tenants in Capite. And that they had alſo Votes therein, appears by thy 
Paſſage in the Concluſion of King Sephen's Charter, which I quoted but now 
of Sulcardus; when ſpeaking of this very Council in the Third of King Sen 
which we laſt mentioned, that not only the Comtes, & Barones Regni, but then 
numera multitudo Ceri & Populi, were not only preſent, but Religiaoſo favyy ny 
luntatem, & Aſſenſum Authoritati noſtræ pagine, & Privilegio prebuerunt i; 
yielded their good Wills and Conſents to this Charter of Privileges to the ll 
of Weſlminſier. And to ſhew you farther that this infinite Multitude of Ce- 
men and Laics were alſo part of this Council, pray remember the Paſſige | hn 
now cited out of Florence, of the Council held at London, cum innumera (ri 
Populi multitudine, who all alike gave their Conſents to the Conſtitutions, by plu; 
placet, placet; and conſider what the ſame Sulcardus has ſaid in the next Comciof 
the Fourth of King Stephen; when after Concilio adunato Geri & Populi, nd 1 
Recital of the Biſhops, he concludes with Monachorum & Clericorum Pletiqe 


Now I ſhall leave it to your felt, or any ſober unprejudiced Perſon, to col: 
der, whether it is likely that ſo Grave and Auguſt a Thing as the Royal Chu 
of a Prince ſhould take notice of the frothy Conſent and Applauſe of the mi! 
Rabble or Mob, (whether of the Clergy or Laity); or ſo judicious a Writer b 
Author, and the reſt of the Hiſtorians (now cited) ſhould have nothing elk 
do, but to record to Poſterity for a very remarkable Tranſaction, That à gt 
Multitude of the ordinary or vulgar Sort of People came to theſe Aſſembli c. 
ly to ſhout and make a noiſe, for good Victuals and Drink: And therefore the . 
and you, I hope, will pardon me if I {till keep my former Opinion, that bothti 
Archbiſhops Lanfranc and Anſelm, were not only named or propoſed by My 
William the Firſt and Second, in the Common or General Council of the King, 
but were alſo therein Elected or Choſen by the Cerus and Populus, accordgt 


whoſe Words the Dr. either leaves our, or ſtrives to wrelt to quite another delt. 
Nor are his Objections againſt the Election of Lanfranc at all conſiderable. fd 
to the firſt Objection againſt the Itteral Senſe of the old Author, printed de 
Eud of Taylor's Gavelkind,“ That he could not be elected conſenſu totius 1 
« Anglie, becauſe, who can believe that all the People of Englund, or the it 
« dredth Part of them, ever knew or underſtood of Lanfranc's being made i 
* biſhop'? Now pray let me ask you this Queſtion ; ſuppoſing this Election 1% 
been made in a General Synod of the Clergy alone, and the Words had bern“ Bn 
ſtead of totius Populi, totius Cler: Anghe, would it not have been meet c111111% 
to aſk how all the Clergy of Eugland could leave their Livings, and come up b 
give their Conſents at this Election, or that the Hundredth Part of them ev? 

of it? Since every Body is ſenſible thoſe Words are not be underſtood in 4 I f 
but legal Senſe; that is, the whole Clergy are ſaid to give their Conſents _— 
Thing, when they do it by their lawful Repreſentatives, the Biſhops and Po 1 1 
tors of the Inferior Clergy? And why may not the whole People of EN „ 
he as well {aid to give their Conſents to this Election by their lawful Repre, 

; 
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tives at that Time? But that we are not fingular in this Opinion, pray ſee what 
Archbiſhop Parker ſays in his Antiquitates Britannicæ, of this Election of Lanfranc s, 
Celeberrima eft autem hujus, Pre Careris Electio, &c. Electus eſt enim a Majoribus 


Cantuarienſis Eccleſie, tum acceſſit Procerum, atque Præſulum, totinſque quaſi Po- 


i conſenſus in Aula Regis, quod ſane e ſt inſtar Senatus ſeu Parliamenti Anglicani. 
15 for 1 Objection againſt this Election of 3 it is yet weaker hs 
the former, becauſe the Dr. has anſwered this Queſtion himſelf; How the Exgliſi 
Saxon Biſhops, Barons, and the whole People ſhould chuſe a Stranger, a Perſon 
they had never known, and poſtpone all their deſerving Countrymen ? Now pray 
read a very good Solution to this Difficulty (if he may be believed) in his Anſwer 
to Mr. P. wherein he tells us, that King William had taken away from the Enghfh © 14, 15: 
their Eſtates, and gave them to his Normans , and that this he did from his ver 
# firſt coming in; and then reckons up the Earldoms he gave to his Norman Fol- 
# lowers. Now if the Engliſh had then no Eſtates, they could ſure have no Places 
or Votes in that great Council when Lanfranc was choſen. But if to ſolve this 
vou will ſay as the Dr. does in his Anſwer to Antinormannicum, that this Coun 
cil was held about the Fourth Vear of the Conqueror, ſome Vears before he h 4 F. zoo 
made an abſolute Conqueſt, and that the Enghſh Biſhops, and Barons, and F : ; 
men had ſtill ſome Eſtates left, and therefore might then make the major Part of 
WE this great Council, when Lanfranc was made Biſhop, who would never Ke date 
him had it been left to their Choice: Pray tell me if the bare Fear of refuſi b 
a ſufficient Objection that he was not elected, whether or no it will not be as ſt * 
an Objection againſt his being elected by the Senior Monks of the Chu h of 
8 Canterbury,as Gervaſe exprelly tells us he was,“ Becauſe (ſays the Dr.) the did b 
Order and Direction from K. William; and their Proceed ing being no wit Son te 4 9 _ 
is now by the Chapters of other Churches upon the Conge d Eflire, th 9 Cant, Col 185 
not retuſe him”. And now ſuppoſing his Power to have been 28 x 7 Glory. p. 35, 
Common Council of the Kingdom, as in the Chapter of e e noon 
we not ſay almcſt in the ſameWords, They could not, they durſt af, efule 4 
who was already elected by the Prior and Chapter of Canterbur ) for fe 4 fl = 
iheir Eſtates. But if an Election that cannot be refuſed, is — t al he 8 
may do well to conſider whether there was then, or is now, an Ga ve T; = 
1 og in England at this Day. Ti x OY OO TAO 
MM. I ſhall not farther diſpute this Matter at this Time; 
2 = reſt - your Authorities out of our Fats Eng prog A 
WKnights, Citizens and Burgeſſes appeared i jan : f 
I 2 them to have been 7544 FE in inen ſer ii Times: we af- 
F. Tho' I think I have ſufficiently proved at ing 
wi King John, and Henry III. as allo from OE ns = P 
Pune, that the Common Council of the Kingdom conliſted of wig BS pow 
A 3 ee 15 Capite; yet to let you ſee that the aden 8 Neue 
Wiſts of thoſe Times did comprehend all the ſeveral Orders under th hs 
F Clerus and Populus, or Magnates and Proceres, yo ag ard, noms age 
7 i ; , ſee in the Chronic! 
omas Wikes, Anno Dom. 1237. Where it i ” Did iw Ons or 
Ind Populus Reg ni did in that Fear (being de N Ea il 3 1 05 
Both of all their Moveables for the Confirmation of Ma 0 Cl A 1 
* nay 5 the Parliament which was held in the „ . 5 
is King, (and in which you grant the Commons R being 49th ot 
Wictly mentioned by this Author, i iſtori . 
J. Nariviratis . ft W eh = 23 45 o ſiquidem viceſimo 
aon minima Procerum Angliccrum, &c. Where i = . CHEE 
Wis Year, it is only ſaid. F 7 wi | n the Annals of Waverly in Annal. Waver- 
* , Fatum eſt Parliamentum m ES | 
Wt obſerve, that either the Commons are mana e 2 1 LE 0 
proc : ikes under the Na | 
: res, or not at all; and that under the Word Parliamentum the Ee 


P: 
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* hes wg RE ap pears by the Agreement between the King and the Barons 
=. 7 = — is laid to be made, de unanimi aſſenſu, & voluntate noſtr 

8 15 — = rd _ noſtri Prelatorum, Comitum, & Baronum, & . 
3 en 90 75 Ort mult be granted, fince it appears by the Writs of 
LEE 4 Þ enry III. that the Commons were there, and conſequently muſt 
1 nded under this Phraſe of Communitatis Regni; and if this had bs the 


= It T: 3,» 
= ime they had been ſummoned, tis ſtrange none of theſe Authors ſhould 
G 8 8 2 take 
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take any notice of ſo remarkable an Alteration and Change of the conflitien: 
Parts of our Exgliſp Parliaments. 5 ole 
But that the Knights, Citizens and Burgeſſes were alſo ſummoned in the ne 
. Year, in a Parliament of the 50th of this King, you may ſee in the ſaid ier 
P 89. Chronicle, Anno Dom. 1265. where he ſets down all the conſ?ituent Eftates of p, 
liament, which were ſummoned to meet at Veſtminſter, at the Tranllation of 8 
Edward's Reliques, in theſe Words, Convocatzs univenſis Angliæ Prælatis łę How 
1 tibus nec non cunctarum Regni ſui Gvitatum pariter, & Burgorum potentioriy; L 
8 Tranſlations Solemma Celebrius illuſtrarent; where the Knights of Shites are em. 
15 prehended under Mag nates, and the Citizens and Burgelles are here ſtiled Poten; 
\* ores Civitatum & Burgorum. And that this was not only for A meer Ceremay 
„ but for Parliament Buſineſs alſo, ſee t he next Page, where he tells vs, Celebs 
4 tandem tante tranſlationis ſolemnitate ceperunt Nobiles (i. e. all the Eſtates above. 
Hig | mentioned) ut aſſolent, Parhamentationts genere de Regis & Regni negotiis ferm. 
85 dare, & c. And in which Parliament the King fo far prevailed as to obtain 20 
Part of all the moveable Goods of the Laity. And yet the Continuator cf 
Paris in the Affairs of this Year takes no Notice of this Parliament, bur oaþ 
ſays in general, that St. Edward's Body was this Year tranſlated into its x. 
Shrine. And the Annals of Waverly under this Year make mention of this Pal 
a ment in general Terms thus, Fafa Convocatione Epiſcoporum, Comitum, Bary,g 
{8 Abbatum, Priorum, & multorum aliorum. So uncertain a Thing it is wholly to. 
pend upon the general Expreſſions of Monkiſh Writers, without compating then 
and the Records together, and conſidering the Subject Marter about which thy 
[4 treat. Nor can we ſuppoſe, that the conſtituent Parts of our Parliament were Chet 
an and changed as often as they did their Phraſes and ways of expreſiy 
17 the Parts of them. For they not foreſeeing the Differences that might ariſe abar 
N | theſe Matters, had no Reaſon particularly to recite the Conſtitnent Member g 
Wt Eſtates of Parliament, as often as they had occaſion to mention them, it being vey 
. well known who they were at that Time. But to prove further, that it ws nt 
0 likely there was any Alteration in the Conftiruent Parts of the Parliament ton 
oF what it was in the 49th, may appear by this Writ {till extant among the Paten dil 
i of the 54th of this King; where it is expreſly recited, That it not ſeeming ſiſ oth 
: Prelatis, Magnatibus, & Communitati Regm noſtri, that Himſelf and tj 
Ret. Pat. 54+ Son Prince Edward (ſhould be both out of the Kingdom at once in the Holy Land 
fl. 3. m. 7. and that therefore he gives the whole Subſidy of a 2oth, granted him by th 
whole Kingdom, to his ſaid Son. And that it continued ſo in the beginning of | 
ward I. Reign, appears by a Proteſtation in the 4th of this King; as it is fouti 
the Patent Rolls, wherein he recites a 15th ro have been granted him d il 
Moveables, by the Comes, Barones, ac aly Magnates, & Communitas In 
noſtri. So that unleſs the Senſe of theſe Words Communitay Regni mult alter c 
Year, there is no Reaſon for us to believe any Change to have been in the Car 
ent Parts of Parliament ſince the 49th of Henry III. This I think may be {ut 
ent to ſhew you that before the Time you mention, not only the Kuignt of 
Shires, but the Citizens and Burgelles did appear in Parliament both before jour 
49th of Henry III, and 18th of Edward I. Mn 
M. Perhaps indeed fince that the Commons might be comprehended unde the 
general Words Mag nates & Proceres by Wikes's Chronicle in the 49th of H 
III. or elſe not be mentioned at all, which I rather incline to believe; chit - 
other Paſſages out of the ſame Author concerning the Citizens and Burgeſſes kg 
ſunimoned either to a great Council or Parliament in the Reign of Henry |. 
more than I before ever took notice of. Yet this Author does not tell us, WII 
it was to the one or the other, nor how many of them were there; wh 
one only, or more, for each City and Borough-Town ; or whether they were det 
by the People, or nominated by the King to appear there: But as for rhe | 
Communitas Regni mentioned in the Agreement of the 49th of Henry IIl. de! 
might ſignify the Body of the Commons in that Record, yet if they were llt 
again {ſummoned to Parliament, till the 18th of Edward I. it ſignified only the 97 
dy of the leſter Tenants in Gapere, till after the 18th of that King. 

F. I am ſorry to ſee Prepoſſeſſion and Prejudice has ſo much over-run you ® d 
hinder you from cloſing wich the Truth; for pray tell me, if this Author laſt el. 
tioned could in the ch of Henry III. (nen the Commons were ſumm 009 ni „ 
out Diſpute) comprehend all the Eftatzz of thit Parliament under the on : 
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eres and Magnates ; and the Knights of Shires are underſtood by 
by any or in the n cited out of the ſame Writer 3 why may nor 
others do ſo too in other Parliaments? As for your next Exception, it is a very 
{mall Cavil ; for it appears that this Summons of the Citizens and Burgeſſes at 
me Tranſlation of King Edward's Relicks, was to a Parliament, by the Words that 
= flow, Nobiles ut aſſolent Parliamentationis genere de Regis, & Regni negotiis Fer- 
bade: And why theſe Citizens and Burgeſſes ſhould not be as well elected by 
heir reſpective Cities and Boroughs this Year as well as in the laſt, as ir appears 
WE they were by that Wr 
given us; 1 1 you wo 
5 ection agal Sf 
A - —_— 8 the — in 54th of Henry III. it is altogether as unreaſo- 
gnable. fince this is to make the Conſtituent Parts of th Parliament alter, not on- 
W 1; when Writers ſhift their Phraſes, bur when they dat; and that without any 
1 Reaſon, but becauſe the Writ of Summons and” Parliament Rolls of thoſe 
Times are all periſh'd. And to deny the Commons were there, only for that Rea- 
WE ſon, is altogether as unjuſt as for any Court of Juſtice to turn a Man out of the 
actual and Tong Poſſeſſion of an Eſtate, meerly becauſe his Writings and Evidences 
by the Careleſneſs and Roguery of his Servants have happend a great many 
WE of them to be loſt or burnt. . : ab 
But fully to convince you (if poſſible) that Dr. Brady's Opinion of the Com- 
© mons not being again ſummoned from the 49th of Henry III. till the 18th of Ed- 
ward I. is a meer Fancy of his own, and contrary to the expreſs Authorities 
both of Hiſtorians and Records; and to come to plainer Proofs ; pray in the firſt 
Place take notice, that it appears by a Writ of the 11th of King Edward I. to 
the Archbiſhop of Canterbury, acquainting him with the Rebellion of Lewellyn 
Prince of Wales, that he had de Concilio Prælatorum, Procerum & Magnatum 
WE Reon, nec non totius Communitatis ejuſdem, reſolved (God willing) to put an end 
co this 1/7 % Rebellion: So that this War ſeems to have been reſolved upon at 
the Parliament held the Year before, and now mentioned in this Record; a War 
which that valiant and fortunate Prince effectually concluded by the total Subdu- 
ing of Wales, and the killing of Lewe/lyn whoſe Head was cut off and ſent to 
London; the Particulars of which War Knighton, as well as other Hiſtorians relate 
lat large; and alſo that preſently after, David, the Brother of this Lewellyn, the 
Cauſe of all theſe Miſchiets, was (as this Author ſhews us) in Magno Parliamento Co 
lat Shrewsbury, condemned, and afterwards hang'd, drawn and quarter d. 
Es Wa/nghbam is more ſhort in the Relation of this Parliament; only ſays, that in 
the 11th of Edward I. Habitum eſt Parhamentum at Shrewsbury, in which this 
David was condemned and executed as before. But Thomas Wikes, who lived 


* 


uld give me any ſatisfactory Argument to the contrary. » 


ther Valſing ham or Knighton ; and his Account of this Parliament is as follows. 
Anno 1289. Urca Feſtum Sti. Michaelis Rex convocart fecit apud Salopesberiam 
HMajores Regn ju & Sapientiores tam de Civibus, quam de Magnatibus & fecit il. 
Wc adduci David, qui apud Rothelan fuerat captivatus ut ſuper exigentiam Deli 
Li corpore ſubiret Fudicium, &c. And then relates at large the Manner of his 
W-xccution. From which Paſſage we may obſerve, that this Author makes it 
Plain who were the Communitas Regni mentioned in the Record of the 11th of 
is King, and who conſtituted this great Parliament at Shrewsbury, viz. Majores 
W 1:znaes Regni, which. laſt, as I have often proved, takes in the Knights 
Wi Shires, and the wiſeſt of the Citizens. 
I. But yet this Author ſays no more, but that the Majores Regm & ſupientio- 
Wes 11m de Croibus, quam de Magnatibus, were called to this Parliament where- 
Y Lewellyn was condemned: Now it doth not appear that theſe Cives were 
ed, or that there were any Burgeſſes choſen for the Boroughs, or that there 
Wc any Knights choſen by the Counties; there were indeed Magnates called to 
is Parliament, but they might be all Tenants iz Capite. 
F. Well then, ſince you will not be fatisfied without direct and evident Proof, 
B uch as neither your ſelf nor Dr. B. can deny; pray take this which Mr, Peryt 
n ſince communicated to me; and which he has lately diſcovered 
' Went, alle, in 3s Koll not taken notice of by any body as I know of 
1 a formal MWrit of 11th of Edward I. for ſummoning the Temporal 
A e with that King at a Colloquy, (or Parliament) apud Salop in 25 
| 2 tino 


it to the Cinque Ports, which the Dr. and Mr. Pyyn has 3. 4. P.p. 
5 ins Parlia- 
nſt the Words Communitas Regni being to be underſtood ment Regiſter. 


Rot. Walliæ. m. 
4. H. 2. dor ſo. 


Walfing. Hiſt. 
Ang. fol. 51. 


Wt chis very Time, in his Chronicle but now cited, will better inſtruct us than ei- wikes, 


Rot. Falliæ, If 
E. 1. m. 2. 4. 
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ino Sti. Michaelis; and there is in the ſame Roll a ſecond Writ dit 

1 3 Cities and Boroughs for electing Two Citizens, and two Bag, . 
1d. Ibid. Parliament with a void Space to inſert more Names. And alſo a Third W this 
there directed to the Sherift of every County in England to cauſe to he wy 
Two Knights, pro Communitate ejuſdem Comitatus. And laſtly, there is 3 I en 
Writ directed to the Juſtices and other of the King's learned on ” 
with the ſame Preambles to each of them, all being commanded to appear * 

ſame Time and Place. Now what can Dr. Brady ſay ito this? That he was ſo * 

Keeper of theſe Records, and ſure ought to have peruſed them, (as he did nn 

others of the ſame Reign, ) yer has either wiltully or careleſly paſſed hy this 

memorable a Record. And ſo I hope this will convince you for the future gf hy 


* Danger of being over- poſitive in an Opinion, becauſe it could not Preſently 
„ confuted; and let you ſegythat it is not at all improbable, but that the like Writ 7 
5 of Summons would appea as well before the 49th of Henry III. as in the rel g 
30 the Years of his own and his Son's Reign, had not thoſe Records been lof and t 
© deſtroy'd : Which conſidered, we have Reaſon to thank God for thoſe thy th a 

| 1 1 
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Iniquity of the Times have yet left us. 
M. I muſt confeſs you have told me more than ever I yet thought coul h 


24 
„ 
9 
Te 

| 
4 
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N any Parliamenc from the 49th of Henry III. to the 28th of Edward I.; when E 
firſt Writs of Expences (except thoſe of the 49th of Henry III.) do firſt h 
upon the Rolls; and fo you muſt then go from the Doctor's new Notion of 


1 produced againſt the Dr. s Opinion; and I ſhould be throughly convinced, i WR * 
i Fou ſhew me any Writs of Expences for the Knights, Citizens, and Bures f 
ny who appeared at this Parliament. 
11 E 1 hope you will not aver againſt an expreſs Record, tho' the Writs 6 f. I 
15 pences for that Year are loſt (being never entred upon the Roll) by the Unit - 
fig | Vid. 4thPart of fion of the Clerks, who as Mr. Pryn acknowledges, oftentimes neglected the g. un 
113 Parliament Re- tries of Writs of Summons themſelves, as well as of Expences. But if this wer: . 
euer, p. 12. any material Ob jection, then there ſhould have been no Commons ſummon, - 
e 


| 1 5 Commons being again ſummoned in the 18th of this King. But to ſhew you that 
5 theſe Expences for the Knights, Citizens and Burgeſſes could be no new Ilm 
Pray peruſe the Clauſe in this Second Writ de expenſis Militum & Bureenhun, d 


Kot. Clauſ. 28. the 28th of Edward I. we have upon the Rolls: The Writ is to the Sheriff of 
F. 1. m. 12. ner ſelſpire to pay to the Knights of that County, Venientibus ibidem nohiſcut 
k _ de diverſis negotiis nos, & Populum Regni noſtri ſpecialiter tangentibus ratimuik 
| expenſas ſuas in vemendo ad nos ibidem, morando, & inde ad propria red 
| (and now obſerve what follows) prout alias in Caſu (onſimili fiert conſuerit. Vol 
pray tell me, how this laſt Clauſe could ever be true, if the Knights cf Sits, 
Citizens and Burgeſſes, had never been ſummoned to Parliament ſince the 4 | 
of Henry III. which was but 32 Years , or the 18th of this King, but 10 at 

before this Writ was publiſhed all over the Kingdom. 
M. 1 confeſs what you now ſay, ſeems to carry ſome Weight with it; but! 
ll in my Opinion falls far ſhort of a Preſcription ; ſince a Thing might be ſaid 1k 
8 done as in like Cafes was accuſtomed, tho it had never been praCtiſed de 

| 20 or 30 Times. 

F. I ſee neither you nor your Dr. by Reaſon of your different Employne5 
had ever any true Knowledge of the Nature of Tenures and Preſcription * 
cording to the Laws of England ; which he is not to be blamed for, had de 


taken upon him to be ſo great a Maſter in both: Therefore to ſer you right 17 it 
the future; you muſt know, the Knights, Citizens and Burgeſſes have ever C9 A rc 
being ſummoned to all Parliaments by Preſcription, as I ſhall prove by and mine 
but as for that Part of it called Cuſtom, my Lord Coke tells us in his Notes it me 
V. 106. Littleton, © That in every Cuſtom there be Two Eſſential Parts, Time and Jug the R 
** Time out of Mind, and continual Peaceable Uſage without lawful Interrup"® Went | 
Now the Commons have in all Times beyond the Memory of Man, chalk N ugick 
to have enjoyed both theſe eſſential Parts of Common Law or general Cala Wo H. 


So that theſe Words, Prout Caſu Conſimili conſuevit, muſt be by [mplict old 


of Law extended beyond the Times of Henry III. and Edward I. * luay; 

And for Proof of this, I ſhall ſhew you what Claims the Commons hne _ 230087 

to this Ulage from Time immemorial. Therefore I ſhall begin with Mr F u 

3s gument in his Rights of the Commons aſſerted, where the Burgeſſes of dt. 4 80 I 


in their Petition to King Edward II. in Parliament, Anno Reg ni 8, fer forth, dure 1 
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dient catert Burgenſes Regni ad Parliamentum Regis (when it ſhould happen 3 abs A 
» ſummoned) Per duos comburgenſes ſuos vemre debeant, prout gn 7 e o Bergen 
remporibus venircconſucverunt, tam tempore Domini Edwardi, nj 21 NBLIT S.. Albino. 
paris Regis, & Progenitorum ſuorum, as in the Time of Edwar 7 Sempe _ 
inflans Parliamentum, &c.; and farther declare that the Names of ſuch Burgelles 
coming to Parliament were always enrolled in the Rolls of the Chancery ; not- 
withſtanding all which, the Sheriff of Hertford, at the Procuration, and in Favour 
of the Abbot of Sr. Alhans and his Council, refuſed Burgenſes prædictos premunire 
ſeu nomina eo um retornare prout ad ipſum pertinuit, &c. and therefore they pray 
— \medy.The King and Council s Anſwer whereunto was thus, Scrutentus Rotuli, Sc. 
ee Cuncellaria ſi temporibus Pragenitorum Regis Burg enſis prediti ſolebant Venire 
_ ../ mn? & tunc fit eis ſuper hoc Juſtitia vocatis cuocandis ſi neceſſe ſuerit. Where 
= by the Words 70775 retrodctis temporibus, Cc. muſt be underſtood that they and 

| q their Predeceſſors were always accuſtomed to ſend two Burgeſſes to Parliament in 


** 


all former Ages, not only in the Time of Edward I. but his Progenitors ; therefore in 
EkKing Vohn's Time, his Grandfather, at leaſt, and fo long before the 49th of Her. III. 
Mil. I confeſs the Gentlemen of your Party make a great deal of Noiſe with 
WE this Quotation, but if it be ſtrictly lookt into, I believe it will prove of no 
WT. {ch great Conſequence as you would make it. For Mr. P. hath concealed tlie 
main Cauſe of theſe Burgeſſes pretending a Right of ſending Members to Par- 
WS 1iaments; and therefore *rwill not be amils to give you the reſt of it at large. 
Ad Petitionem Burgenſium ville de Santo Albano ſuggerentium Regi quod licet iÞ- 
E / renent villam prædictam de Rege in Capite & ipft ſicut cæteri Burgenſes Regm ad 
Parliamenta Regis cum ea ſummoniri contigerit per duos Combirgenſ es {10s Venre 
4 4 debeant prout totis retroatzs temporibus venire conſueverunt pro omnibus ſervitits 
Regi faciendis, &c. By which Words, as the Dr. very well ſhews us, it is evi- 
cnt, that the Burgeſſes of St. A/bans claim'd not, nor preſcribed to come to Par- 
laments as meerly from a Borough, but as from a Town that held in chief of the 
king; and this Service was incident to their Tenure, and was ſuch as the Kings 
Progenitors had accepted in lieu of all Services due by reaſon thereof. 
And farther, tie Anſwer to this Petition is remarkable, which amounts to no 
more than this, That if jt did appear by the Rolls of Chancery, that the Burgeſ- 
bes of St. 4/bans were wont to come to Parliaments in the Time of the King's 
WE? rogenitors, then ſuch as have been called (i. e. to Parliament) ſhould be called 
WE when there was neceſſity for it. Hence tis clear the King and his Council were 
WS cqually Judges when it was neceſſary to call them, and for them to come; as 
bey were of their Rights and Pretences to come. 
F. | very much wonder a Gentleman of your Underſtanding ſhould be ſo much 
impoſed upon by ſuch weak Inferences: For in the firſt Place it is a great Miſtake 
in Matter of Fact, that theſe Burgeſſes of St. Albans claimed to come to Parliament 
vo otherwiſe but as Tenants in Coprte ; for tho the ſaid Petition recites, that they 
held the faid Town of the King in Capite, yet they do not likewiſe ſay, that they 
claim d to appear there only by that Tenure, for then they ſhould have recited 
Wt they „cut ceterr Burgenſes Tenentes in Capite, and not ficut cerert 
_ -::/cs Regni ad Parliamenti Regis venire debeant. And tho) it is 
uue they ſer forth, that they appeared there for all Services „ yet do they 
Not ſay, that their Tenure 77 Capite was the only Cauſe of their Appearance in 
Farliament ; ſince divers Towns and Boroughs of the Kingdom, which held not 77 
ohne at all, had the like Privileges before; of which I can give you divers In- 
Wtances, which I ſhall read to you out of this Note, which a Learned Friend of = 
nine, ſince deceaſed, hath taken out of the Rolls in the Tower, tho when he ſent 
i me, he through Haſte or Inadvertency, hath forgot to ſet down the number of 
7 he Roll to moſt of ſuch Boroughs who never held in Capite, and yet have always 
4 Went Burgeſſes to Parliament by Preſcription; as firſt, The Borough of Arundel, 
ict always held of the Earls, and never of the King, being granted by Henry ]. 
0 Hg Montgomery Earl of Arundel. Secondly, The City of Bath appears to 
l of the Biſhop of Bath and Wells. Thirdly, The City of Wells it ſelf, which 
| Pays held of the Biſhop, and never of the King, and is therefore called Vil; 
= in all publick Writings belonging to that Church, and was made a Free 
Þorough in the Third of King John. Fourthly, Beverly was made a free Borough _ 
8 . . Archbiſhop of Tork, which was confirmed by King Henry II. Fifthly, p,. 2. / 
e, wich always held of the Earls of Corhicall. Sixthly, Bridewater ; for 15 m. 18. 
b King 
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4 . C P. 10. ſcarce be ſuppoſed (much leſs believed) that the Burgeſſes of St. Alhunt, dd 


Chart. Antiq. King John granted it to Villiam Brewer, Quod Brugwater, ſit iiber Burgi, 
1 


Job. fer tetuum: All which by the Writs we have left us, ſent Burgeſſes to P. 
as early as any that held in Capite. Thele I give you only for a Taſte; but I dow 
Cornwall, where the Boroughs did almoſt all hold of the Earl of Corn; fr 


lt 


to ſummon to Parliament: But I more admire that you, who are a profeſs d Cin, 
{ſhould no better underſtand the Senſe of your own Terms; whereas if youu! 
have but conſulted any Civil Law Dictionary, you might have found evocare I 
always ſignifies to ſummon Witneſſes; and I can ſhew you by Twenty Precek 
both from our Common Law Records, as well as your Canon Law Forms tit 
' evocatis cocandis, does always ſignify the Summoning ſuch Witneſſes as uv 
be ſummon'd in a Cauſe; - and in this Senſe it is to be underſtood in this Revit, 
that not only the Rolls ſhould be ſearch d, but alſo Witneſſes ſummond to pu- 
their Claim, it any Diſpute or Doubt ſhould ariſe about the Matter of Fatt. 
| M. I thall no longer contend with you about the genuine Senſe of thel: 
Words, fince perhaps you may be in the right; but yet for all that, ir does it 
appear, that the King and his Council did by this Anſwer allow this Petit" 
the Town of St. A/bans to be true, That they had ſent Burgeſſes to Parliamzt! 
the Time of his Predeceſſors; much leſs that any other City or Borough in Exit 
were then allowed ſuch a Right by Preſcription. 


F. J grant indeed that this Petition doth not abſolutely allow the Mann d 


Fact (as it concerns the Diſpute between them and the Abbot ) to be true, 3! 
there ſet forth; neither yet does it condemn it for falſe. But whether it wel; 
or falſe, it matters not; for both the Petition and the Anſiver do ſufficiently ft 
the Point for which we make uſe of it; (v:s.) that it was then received 10137 
neral Cuſtom, or Law, Time out of Mind, That the Cities and Boroughs had el 
Members to Parliament according as in the Petition is ſer forth; otherwiſe '® 


Penman of this Petition, ſhould dare to tell the King, and his Learned Counch,* 
the Face ot the Parliament, fo ridiculous a Novelty, to be recorded to Polterit), 
that they and their Predeceſfors in the Tim: of King Edward I. and Ui 
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| ſent two Burgeſſes to every Parliament, or that the King and his Coun- 
es ever nook this Petition without Indignation, and a ſevere Rebuke 
for their Impudence; if all the World then knew, (as certainly they muſt, Were 
it true) that there was never any Election of Burgeſſes to Parliament before the 49ch 
of Henry III. (which was but Fifty Years before the 8th of Edward II.) from thence 
bad appeared no more till the 18th of Edward I. which was but 24. Years before the 
Delivery of this Petition, a Time which muſt have been then freſh in the Memories 
of moſt of the King's Council there preſent : Whereas they allow this general 
Caim of Preſcription. And every Perſon, (tho but meanly skill d. in our Law) does 
WE .nderſtand a general Preſcription, vis. 2 tempore cujus contrarium memoria homi- 
num non exiſtit, what it was then, and ſo remains, by the Law of Exgland at this 
# Day, as appears by our Ancient Records, Law-Books, and Judicial Proceedings. 
BS And ſurely the Burgeſſes of St. A/bans did not ground their Petition of Right up- 
on bare Affirmation, but the Juſtice and Certainty of their Claim, as they very well 
knew, wherefore ſo they prayed it might be examined by uncontroulable Proofs, 
WS the Rolls of Chancery. And the King, Chancellor, and all the Council, did no leſs 
WS know there were ſuch Entries on the Rolls, and therefore order'd their Search. 
whereas if the very Ground of their Petition had been notoriouſly falſe and idle (as 
Wt muſt have been, if neither this, nor any other Borough had ſent Burgeſſes to Par- 
liament before the 49th of Henry III.) then inſtead of recording this Petition and 
Janſwer, to future Ages, they would with Contempt and e have rejected 
it; nor would the Abbot of St. A/ban's Council, and the Sheriff of Hertſord, againſt 
hom this Petition was exhibited, have been wanting in their own Defence to have 
Whewed that this Ancient Preſcription, not only of this, but of all other Boroughs, 
Nas a meer Chimera and Fable. But inſtead of this, we do not find they made any 
Pppoſition againſt it, becauſe they knew they had been ſummoned and appeared at 
Wivers Parliaments before that Time; as you may ſee in Prin's Parliamentary Regiſter 
Whey were in the 28th of Edward I. which is almoſt as early as we have any Writs 
f Summons left us to the Commons of this King's Reign. And tho! it is true, the 
Wherift of Herrford in this 28th Year, returns that the Bailifts had made no Return 


Df the Precept ſent them; yet this plainly proves that they were then look'd upon 
a Borough, and that it was very well known that it was wont to ſend Burgeſles 
fo Parliament, or elſe it had been a vain thing for him to have ſent them any ſuch 
Precept at all. And tho' it is alſo true, there are no more Returns from St. A“ 


4 
5 IS 


W ppearance in the former Years; ſince the Writs and Returns upon them being in 
Eo bits of Parchment, might very well be loſt, as well as they are for many other 

Wiaces. But that the Burgeſſes of St. Albans were ſummoned, and appeared in Par- 
ment in the 35th of Edward I. appears (tho the Returns be loſt) by the Writs of 
Wxpences of this Year (being the firſt we have left us in Prin's Parliamentary 
Meegiſter ) for the Cities and Boroughs; in which Liſt, the Burgeſſes of St. A“ 
us are firſt upon the Roll. And that they were in Parliament before this 
Wime, may further appear by that Clauſe at the end of the Writ which I have 
Wready taken notice of, viz. That they were to have their Expences for coming, 
Wying, and returning, Prout in caſu conſimili fiert conſuevit ; which words re- 
ee to Ancient Cuſtom, and extend to St. Albans, as well as to any other Bo- 
uch there mentioned. And that they alſo were ſummoned and appeared in 
% © /ecundo of Edward II. (in whoſe Reign this Petition was exhibited,) you 
Way ice in Prins Parliamentary Regiſters, both Third and Fourth Parts; in the laſt 
W which you may find the Names of the Burgeſſes return'd in the Firſt and Fifth 
W this King; as they might have been ſeen alſo in the Second, had not the 
um (as Mr. Prin then acknowledges) been torn off; tho? it is plain that they 
Wpcared there; and ſo may be likewiſe loſt for all the reſt of the Years of this 
Wing, till the Second of Edward III. when we find they appeared again , 
o continue to ſend Burgeſſes to this Day. And if it be à good Argument of 
er Non-appearance from the defect of Records, I'll undertake to prove that 
een and ſeveral other Cities did not ſend any Citizens to Parliament in ſeve- 
WE kings Reigns, as you may ſee in this Lift of Towns (whoſe Writs of Expences 
We now mentioned) of the 35th of King Edward I. where London, and 
| oft other great Cities are omitted, and yet St. Albans is in. To conclude, 
Certain, that this was no new Claim of this Borough; as appears by a 
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ns left us till the 35th of Edward I. yet that is no good Argument againſt their 
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in ſo ſolemn a Manner as this was, there is no Credit to be given to any 1 


BIBLIOTHEEA POLITI CA. 
2 Writ of the 5th of Edward II. to the Sheriff of Herrford, that the Balliff of 


the Abbor having refuſed to levy the Expences for Ra/ph and Peter Picat, who 


had ſerved as Burgeſſes for the ſaid Town in the laſt Parliament; whereung 
ſaid Ralph and 52 ſet forth before the King, that the ſaid Town uſed 5 os 
taxed with other Boroughs of the ſaid County for the Expences of Knights, 20735 1 
poribus retroaclis; but that it is a Free Borough, and uſed to be ſummoned to Par. 
liaments, which have been ſummoned by the King and his Progenitors zempy,;, 
retroaftis ; and that the Burgeſſes of the ſaid Town uſed to receive their Expencs 
as the Burgeſſes of other Boroughs of the Kingdom. To which Plea and Petiign 
of the ſaid Burgetles, when the King had appointed a Day both to the ſaid Bug. 
ſes and Bail iffs of the Abbot, to appear before him in Chancery, they failing x th 
Day appointed, the King therefore iſſued out this Writ to the Sheriff of Nertfyl 
to ſummon the ſaid Abbot and Bailifts to appear again before him, to ſhew ( uf 
why the ſaid Ra/ph and Peter ſhould not receive their Expences as aforeſaid. 

M. I will confider further of this Argument; for I muſt ingenuouſly confeſs 1 WE 
never heard or underſtood ſo much of this Matter before: But pray proccel y 
the reſt of your Authorities. ; 

. But that it was not only the Opinion of the Borough of St. Albans, wm 
mitted by the King and his Council, but that alſo that it was the Belief of . 
ceeding Parliaments, that the Commons were part of the great Council AS c. 
Kingdom long before the 49th of Henry III. for Proof of which, I defire un. 
call to mind that King John in the 14th of his Reign made himſelf and Cy WR 
tributary to the Pope. 

But Azno 40 Edward III. when the Pope demanded the Arrears of this Trike 
from the King; the Prelates, Dukes, Counts, Barons and Commons, upontky 
full Deliberation in Parliament, reſolved with one Accord, that neither the lig 
nor any other could put the Realm, nor People thereof into fuch Subjection, ſx 
aſſent de eux, without their Aſſent, vis. as well of the Commons as of the Lam, 
and that it appeared by many Evidences, that if he had ſo done, it was done ſus 
lour aſſent, and contrary to his Coronation Oath, c. Now what can be nge 
plain, than that above Three Hundred Years ago there was not the lealt Due 
that the Commons of Eng/and, (of which the Citizens and Burgeſſes wet thn 
undouhtedly a Part) ought to have been preſent in the Commune Conciliun Ren 
or Parliament of King John's Reign, and to have aſſented to that King's Rein 
tion, to make it legal and valid, as well as the Prelates, Earls, and Barons 

M. As for this Argument, I need trouble my ſelf no farther than to give yo ti 
Dr's Anſwer in his own Words, viz. © All that the Reſolution of this Paint 
in this Caſe proves, is, that King John could not ſub ject himſelf, his Reim r 
** People, without their Aſſent; but proves not who they were that in ſuch (is 
** at that Time gave or denied their Aſſent, or how they did it; or whethe 13 I 
** Years before this Reſolution, the Commons were repreſented by Knights, Ch 
and Burgeſſes as at this Day. The Prelates and Barons gave their Anſwer ith 
that ſuch a Subjection could not be made without their Aſſent, and then b 
** Commons were aſked what their Thoughts were, and they anſwered in the fn 
Manner, and in the ſame Words the Barons had done, and when they an{ 
together, they do it in the ſame Form of Speech, conceived firſt by the Bus 
* without any Conſideration whether the Commons were the ſame Body of Met 
at the Time of executing the Charter of King John's SubjeCtion, Cc. as 4 W 
** preſent, or no, . 

J. I muſt tell you, I am not at all ſatisfied with this Reply of the Dr fl | 
there is no heed to be taken of the Houſe of Commons Anſiver to the Pope, 99 i 


they could ſay, if they are once ſuppos'd to ſpeak like Parrots by rote, auf 
as they were taught by the Lords, without any Confideration of the Truth d od => 
Mood of what they averred. And tho' the firſt Propoſal of this Matter was a = 
King to the Lords, yet the Pope then threatning to excommunicate the King, mn 
put the whole Realm under an Interdict; it was certainly the Intereſt as wel 

the Commons as the Lords, to avoid the Blow by a wary and true Anſiver 0 et 
Pope's Demands. For had their Anſwer been ſo idle and frivolous, as you 02 ET 1 
make it, it would have been Advantage enough for the Pope to have return 1d: 
Anſwer to this Letter, (had what the Dr. alledges been true) that the nl & 


Houſe of Commons had nothing to do to meddle or treat of any ſuch a 1 
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were none of the Parties to the Agreement, nor one of the Eſtates, at 

rang rock when King John refigned his Crown, and made himſelf and Kingdom 
tributary to his Holineſs's Predeceſſors, Nor was the Space of an Hundred Fifty 
Three Years, from the Time of King John, to the goth of Elward III. ſo far be- 

ond the Memory of Man, as that ſo memorable a Tranſaction could not be well 
known to the Pope, as well as to the Houſe of Commons then in being ; fince the 
making them a Third Eſtate, fell out but in the Time of their Grandtathers; fo 
that it is ſcarce poſſible that the Memory of ſo remarkable a Tranſaction, of which 
the whole World then rang, ſhould be loſt in Two or Three Generations. 
Baut I ſhall now proceed to ſhew you, that as it was the expreſs Judgment both 
of the Lords and Commons, that King John could not make the Kingdom Tribu- 
WE tary to the Pope without their Conſents in Parliament; ſo was it the Judgment 
WS 15 of the whole Houſe of Commons in the Second of Henry V. and admitted 
by that Noble Prince and the Houle of Lords, that chey ever had been a Member 
of Parliament, and that no Statute or Law could be made without their Aſſent; as 
appears by a Petition or Proteltation preſented by the {aid Commons to the King 
nin Parliament, a Copy of which I ſhall now read to you, as far as it concerns 
the Matter in Queſtion ; © Our Soveraign Lord, your humble and trewe Lieges, 
WS < that ben come from the Comune of your Lond, byſechin unto your riht twiſsneſs, 

„ that ſoo as it hath ever be thair Libertie and Freedom, that their ſhould noo Sta- 
WS © tute, noo Law be made, of leſs than they yaf thereunto their Aſſent, conſide- 
(ring that the Comme of your Lond, the which that is, and ever hath be a Mem- 
ber of your Parlement, been as well Aſſentirs as Petitioners, that fro this Time 
forward by Compleinr of the Comune of eny Miſchief, asking Remedy by Mouth 
of cheir Speaker for the Commons, outher elſe by Petition written, that there 
* never be no Law made thereupon and ingroſed as Statute and Law, neither by Ad- 
W © dirions, neither by Diminutions by no manner of Term, ne Terms, the which 
( that ſhould change the Sentence and the Intent asked by the Speakers Mouth, 
or the Petitions by foreſaid yeven up in Wryteing by the foreſaid without Aſſent 
of the foreſaid Cmune, &c. This Petition is ſo plain that it needs no Com- 
ment, therefore pray tell me what you think of it. 
Mn the firſt Place give me leave to tell you, that I do not find at all by the King's 
Anſwer to this Petition, that the King allowed the Matter of Fact therein ſer forth 
to be true, but rather the contrary, as you may ſee by the Anſwer ic ſelf in theſe 
EWords;The King of his Grace eſpecial granteth, that fro hensforth nothing be en- 
Wacted to the Petitions of his Comune that be contrary of their asking, whereby they 
Whould be bound without their Aſſent, ſaving alway to our Leige, (i. e. Royal 
WL ord) his Rea“ Prerogatyf to grant, and deny, what him luſt of their Petitions, 
Wand Askings aforeſaid. 
And I ſhall farther give you the Dr's Anſwer to this Argument, which is to 


. their Exiſtence, but their Right, that nothing might be enacted without their 
Th Allent contrary to their Intent and Liking ; and to ſhew you it was never done 
3 ſince the Commons were a Third Eſtate, or (as they ſay) a Member of Parlia- 
. ment. therefore tis needleſs to prove that which no body denies, that the Aſ- 
ſent of the Commons was then and is now required to the making of all Statutes 
and Laws. But pray give me leave to ask you (with the Dr.) What, were the 
Commons ol Eng/and as now repreſented by Knights, Citizens and Burgeſſes, 
ever an cflential conftiruent Part of the Parliament from Eternity, before Man 
as created? Or have they been fo ever ſince Adam? Or ever ſince England was 
Feopled ? Or ever fince the Britane, Romans, and Saxons inhabited this Ifland ? 
Cc Certainly there wasa Time when they began to be ſo repreſented. And that this 
1. is the Queſtion between us, concerning which, whether you or my ſelf be in the 
& Right, ] durſt leave to any impartial Judge. 
= . But notwithſtanding your Dr.'s Anſiver, I think the King and Lords did here 
* plow the Subſtance of this Petition or Claim, as the main Ground and Foundation 
E On which it was built, 072. That the Commons had ever been Members of Parli- 
3 ; 85 therefore that no Law, or Statute ſhould be made without their Af: 
1 as ( ch een upon their Liberties, it ſeems had been before end ea- 
F We is 1 ing and -ords and therefore let me tell you, that the Anſwer of the 
bene ament, is rather a full Conceſſion of the Truth of the Commons Claim; 
ne 10 1s not to be imagined that the King and Lords would have left ſuch 
> Hah? 55 a Claim 
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* cludes, Inſra coram Rege. From whence J make theſe Obſervations, That the Kino | 


Not. Parl. 18. 
Ed. 3. m. 56. 
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a Claim as of ancient Right, without any Denial or Proteſtation againſt it en; 
ſtead of this, the King and Lords allow the whole to be true; only the Kine In 
ſerved to himſelf his Negative Voice of granting or denying what he — 
which the Commons themſelves do alſo allow him in the Concluſion to the 5 1 
on it ſelt, as you may ſee, if you pleaſe to read it at large. And farther, rn 
Affirmation of the Commons was no other thana Renovation, or Memorial of the, 
ent Law of the Land, in that Point, is more fully explained and confirmed by = 
* tion to King Fdward II. in Parliament, of all the Biſhops, Prelates, ig 
„ Barons, and others of the Commonalty, in the 18th of his Reign, about aw 
« Years before this of the 9th of Henry V. ſetting forth, That they held their 8 
* nors of the King in Capite, as well within the Forelts as without; to mhic 
«* Manors they held Gaſz (i. e. Waſt) Appendant, and of which the Seignori 
pad been rented out by the Acre, halt Acre, and Rood, in improving their ti 
„ Manors, and that thereupon the Officers of the King had made Seizure thereof 
becauſe they had not the King's Licenſe ſo to do; and therefore pray they my 
„ improve their ſaid Manors, Cc. To which Petition it was anſwered by the 
King and his learned Council in Parliament, That this could not be done Withor 
anew Law; to do which the Commona/ty of the Land will never Aſſent; and _ 


and his Council do hereby declare it, (as the ancient Cuſtom of England,) thy ;; 
new Law could then be without the Aſſent of the Commons or Commonalyf 
the Land; and allo, that this Commonalty was a diftinct Body from the (. 
monalty of the Tenants in (apite before- mentioned, who were the Perſon; fh 
Put up this Petition. 


And beſides this, I can ſhew you divers Precedents to the ſame Purpoſe, . 1 * 


particularly a Declaration or Proteſtation to Edward III. by the Commons in H zn 
liament, that they would not be obliged to any Statutes or Ordinances, u v. 
the Aſlent of them the ſaid Commons. Which is alſo farther confirmed by aνjẽůja re 
Petition of Right, or a Proteſtation of the Commons to King Richard II. xi i . 

10 be found in the Parliament Rolls of the 6th of Richard II. (Pt. I. . 5 2.) Ker. Ec 
in they pray againſt a pretended Statute made by the King and the Lords, wiilt If 


A 


thoſe who in the Statute of Henry IV. are called Lolards ; in which the tio 
forth, that the ſaid Statute was never aſſented to by the Commons; and tee IE | 
pray that it may be annulled. And pray obſerve the Reaſon, for it ws :: 
their Intent to be juſtified, nor to oblige themſelves, or their Succeſſors, th 
Prelutes, more than their Anceſtors have been in Times paſt. 
From all which we may obſerve, that the Commons do by all theſe Pearirs 
and Proteſtations, make as ſtrong a Claim by Preſcription for themſelves u 


4 


their Anceſtors not being bound by the Acts of the Biſhops and Lords, a: the! 
could make for himſelf and his Anceſtors, touching his own Prerogatns !! 
Preſcription. But as for your Queries on this Petition, fince they are 1 1 
own, give me leave to tell you, I look upon them as impertinent: For W 
ſuppos'd that the Commons claim d a Right by Preſcription ever fince th: ( 
tion, or ever fince the firſt Peopling of this Ifland ? Since any Body 1 
that this Word ever is to be underſtood according to the Nature of ches“ 
in hand, vis. from rhe firſt Inſtitution of rhe Saxon Government in this . 
Now pray give me leave to put you a Caſe ; Suppoſe you thould affirm, chat is 
Crown of Eng/and hath ever been ſucceſſive, and not elective; would it nor bem 
cavilling, to ask you, whether it was ſo, jure Divino, ever fince Adam ? Bi 
you will leave it to any impartial Judge, who is in the Right, you or I, { hull 
{ likewiſe leave it to them to conſider, which is moſt likely, That your ſelf, 50 
Dr. and ſome of our Modern Antiquaries, ſhould make the Houſe of Common 
no ancienter than about the latter End of Henry III. or middle of Edward 15 
Reign; or the conſtant Judgment of both Houſes of Parliament, with the Aflelte 
the King, and his learned Council, who have inſiſted upon the Conſent d is 
Commons, as their ancient and undoubted Right, beyond all Time of Memo! 
M. J mult confeſs you have proved it plain enough, that it was the chf in 
Opinion of more than one Parliament, that the Commons have been before b 
4.9th of Henry III. Members of the great Council of the Nation; but how? 
before that, they do not ſer forth. But fince Parliaments are no more ine 
than general Councils, I hope you will pardon me if I do not give ablolute x 
dit to their Teſtimony; fince in an illirerate Age, as that was in which the . 
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mons make this Petition, it might happen that not only they but the King him: 
ff, and his Council at that Time, might not certainly know, how long and how 
little a Time the Commons had been ſummoned to Parliament. Therefore ſince 
all the Writs of Summons to them before the 49th of Henry III. are loft, 1 pray 
ſnew me from this general Right of Preſcription you ſo much talk of, that there 
muſt have been Commons ſummoned to Parliament before that Time; for I have 
now ſomewhat very material out of Mr. Pryn's Parliamentary Regiſter, to object 
againſt Mr. Lambard's Argument from the Plea of the Tenants in ancient De- 
meſne being exempted by Preſcription, from paying to the Wages of Knights of 
© che Shires ; (as you told me at our laſt Meeting but one.) But firſt let me hear the 
WT reſt of your Arguments from this Preſcription of Knights, Citizens and Burgeſſes 
WI 2pocaring in Parliament, before the 4th of Henry III. For fince you have now 
1 proved they were there by an undeniable Record in the 11th of Edvard I. I ſhall 
bo confine my {elf to Sir Henry Spelman's and Sit Wilham Dugdaſe's (as well as 
tee Dr.'s firſt) Term of the 49th of Henry III. 
I ſhall obſerve your Deſires, and in performing of which, I thall purſue 
WE this Method; I ſhall firſt give you a general Definition of Preſcription, and ſhall 
WE then prove, that the Knights, Citizens and Burgeſſes, have always claimed to ap- 
pear in Parliament by vertue of this general Right of Preſcription. Now the 
Terms of the Law tell us, © That Preſcription is, when a Man claimeth any Thing 
for that he and his Anceſtors and Predeceſſors, whoſe Eſtates he holds, had, or 
E © uſed any Thing in all Times whereof no Memory is to the contrary”: Now 
, pray let us ſee to what Time this is linüted, that ſhall he ſaid to be within Me- 


wich may be beſt learnt from a Petition of the Commons to King Edward UI. E. 3. 
in the 43d of his Reign, which is to be found in the Parliament Roll of that 
© Year; wherein among other Petitions of the Commons, this is one, which I ſhall. 

render and abridge out of French, © Item, becauſe the whole Time of King 
F< Richard I. is held for remps de Memorie, that it would pleaſe the King farther 
to limit this Time; fo thac it do not paſs the Coronation of King Edward, 
E* Grandfather to the King that now is. But mark the King's Anſwer to this Peti- 
tion, Let the Law continue as hath been hitherro uſed, until it be otherwiſe 
* ordain'd '. So that ſince there has been no Alteration in this Point from the 
Reign of Edward III. then the Time beyond Memory, or whereof there is no 
Memory to the contrary, continues ſtill beyond the Time of Richard I.; for Little- 


from the firſt Year of his Reign, for (from that Time) being indefinitely, doth 
take in all the whole Time of his Reign, which is to be obſerved. 

& Having fixt a certain Time of a general Preſcription beyond Memory, I ſhall 
now procced to ſhew you, that the Claim of the Commons appearing at the Com- 
mon Council or Parliament of the Kingdom is beyond that Time. Which ſince I 
rannot do directly, (by Reaſon of the Loſs of the Records of Parliament of 
thoſe Times) any farther than has been already in the Caſe of the Burgetles of 
St. Albans (which alone is, I think, ſufficient to ſatisfy any reaſonable Man) we 
muſt therefore make uſe of ſuch Collateral Proofs and Records, which tho they do 


8 


3 


= 
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1 . veniry ſer forth in their Petition to the King, that the ſaid Town is not à City, Bo- 

= rough, nor Demelne of the King's, fo that the Townſmen were not wont to be tax- 
eds Citizens, and Burgeſſes, or Tenants in ancient Demeſne, in any Taxes granted 
a the King, and his Progenitors, but only with the Community of the ſaid 
County of Warwick, and yet that the Taxers and Collectors of the ſaid County 
= have endeavoured to levy 4 20th of their Goods (towards an Aid granted by 
. the Communities of the Cities and Boroughs to the King) to their Damage 
and Impoveriſhment; aud therefore pray remedy: The King therefore orders, 
1 that the Rolls be ſearch d concerning ſuch Taxations in the ſaid Town; and it 
= evidently appear by then, that it is as they ſet forth, and that the ſaid Men 
ere abways taxed with others without the Towns, Boroughs and Manors afore- 
. laid. in payments of this Sort; that then they ſhould not permit the ſaid Tax- 
sand Collectors to diſtrain the ſaid Inhabitants to pay the King by reaſon of the 
1 3 *” fiel 


I mory, and what was anciently counted beyond time of Memory in a Preſcription: ;,, p,,- 


on tells us, that all the Time of Richard I. is Time of Memory; and therefore: 8 HG 
Sir Edward Cooke in his Comment upon him, ſays, © That this was intended P'“; 


mot directly, yet by undeniable Conſequence will prove the Point in Queſtion. ] #nterCommuni. 
Whall therefore in the firſt Place make uſe of a Writ in the Exchequer of the 24th” /c«ccario ga- 
got Edward], directed tothe Barons thereof, reciting, © That whereas the Men of C.“ Keef. 
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422 BIB IL IOT HHU POI rien. 
« {11d Conceſſion of a 3oth, otherwiſe, quam in totis temporibus retrbuttis in hui 
cemodi caſu fieri conſueverit, &c“. From which: Record we may draw ira 
Conclufions, Firſt, That this Town of Coventry did not hold of the King, an Ton 


was a Borough, and as ſuch ſent Members to Parliament in the 26th va Jt 
vidPryn's Pa- 30th of Edward I. as appears by the Return of Writs of that Year. Secona 


liam. 3 That yet it preſcribed, totis temporibus retroactis, in all Times paſt, to he wc? 
: ah bp p. with the Body of the County, and not with the Communities of the Cities 2 | 
35 5 | 


Boroughs, in all Taxes granted to the King and his Progenitors which Plain 
ſhews, that the Cities and Boroughs granted Taxes by themſelves in the Views. 
his Progenitors, that is, in the Time of King Fobz at the leaſt. Laſtly, That the 0 
orders the Rolls to be ſearched ; which had been idle Direction, had ir then 0 
known or believed, that the Cities and Boroughs never gave any Taxes for hin = 
ſelves in Parliament before the 49th of Henry III. but little above Forty ou 1 
before the Date of this Writ. 
I ſhall ſhew you a like Writ (which is to be found in the ſame Place) for g 
| Towns-men and Tenants of Beverly in the County of Tork, in the 8th of Elan 
ſetting forth in their Petition, that they had been taxed to the 20th lately vey 
to the King per Communitates Comitatuum, (1, e. the Commons of the County 
by the Taxers and Collectors of a Subſidy of the 20th in the faid County; ty 
they and their Anceſtors had been accuſtomed to be taxed to all Aids, as wel y 
the King, as to his Progeniors, granted per Communitates Comitatuum ejuſden Re. 
ni, with the Community of the County, and not with the Communntates (yn. 

tum & Burgorum ; yet that the Taxers and Collectors of the 15th, lately gan 
by the Commons of the Cities and Boroughs, do grievouſly diſtrain them, to thy Ml 
great Damage, and therefore pray remedy. Whereupon the King commands th 
the Rolls be ſearch'd of ſuch like Taxations ; and it it appear that the faid Tom 
has been always hitherto taxed, as they in their Petition fer forth, that then thy 

ſhall be diſcharged from the ſaid 15th. 
From which Record we may conclude, that this Town of Beverly, tho mr 
Vid.PrynsPar- cient Borough, (and as ſuch was ſummoned to ſend Burgeſſes to Parliament inthe 
. 5 ; 26th of this King) yet did not hold of the King in Capite, nor in ancient Demel 
4. Secondly, That Aids had been given the King and his Progenitors per Commu: 
tates Comitatuum, i. e. by the Commons of the Counties; which could ut & 
done but by their lawful Repreſentatives, and that in Parliament. But how fr 
theſe Progenitors mult extend, I need not repeat to you; the Ground of nit 

Petition being admitted by the King in Parliament. 

M. Theſe Authorities tho' material, yer do not in my Opinion reach the foint 
you were to prove, viz. That the Knights, Citizens and Burgeſſes append in 
Parliament before the Reign of Richard I. for both theſe Authorities, (tho at 
mitted for good) yet reached no higher than King Zobn's Time, which is vita 
Memory, as your ſelf have now ſet forth, fince the Word Progenitors need nt 
extended any farther than the Time of chat King, who was great Grandfather 
Edward the Firſt and Second, to whom theſe Petitions were made by ti 
Towns-men, and fo do not clearly amount to your full Time of Preſcription, us 
before the Reign of Richard IJ. | 

F. Well, it yon grant this, you have loſt your Cauſe, fince certainly the ki 
of King ohn is long before the 49th of Henry III. but ſince you will be bot 
critical, I will ſhew you ſome Claims by Preſcription beyond all Time of Mena, 
made by the Tenants in ancient Demeſne, from being taxed to contribute e 
Wages of Knights of Shires ; and if they thus preſcribed, it is plain there l 
have been Knights of Shires choſen, againſt paying whoſe Wages they pre ſcribel ( 
have had this Privilege. Now this Preſcription mult be very ancient, ſince 5% 
Lambard ſhews us in the Place I have quoted, there has been no new Tens ” 
ancient Demeſne, fince the Time of illiam I. But pray ſee the Writ it felt ! 
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F>l..51. the old Regiſter of Writs, (which by the Bye is there pur down only as 1 fe their 
ior drawing all other Writs of this kind, there to be found, for other Tow), : Bool 
particularly the Tenants of Odibam in Hampſhire, whenever there was occalion 94 Stad 


Wi ; K : mn _ 
therefore it is not to be wonder d that neither the Name of the King, nor oy that 
Le ; Sd 


Place be expreſſed in Words ar length. The Writ it ſelf is not very long: 1% 
fore J ſhall give it you in Latin as far as is material: Rex Vicecomn I. . „ etu 
monſlraverunt nobis homines, & Tenentes de Manerio de E. quod e de , beſo 


e 


Wl 
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Pominmco Corone Angliæ ut dicitur quod licet iſt & eorum Anteceſſores Je 
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ondem Manerie @ te mpore quo non extat memoria ſemper hallenus quieti eſſe conſue- 
verunt de expenſis Militum ad Parhamenta 70 ra © Progenitorum nofirorum N um 
Angliæ pro Communitate ditt1 Comitatus Vementium, Ne. and then proceeds, That 
« whereas the Sheriff diſtrains the ſaid Tenants to contribute to the Expences of 

that came to the laſt Parliament, to their great Damage, otherwiſe 


« the Knights . bor = 
« than totes retroactis temporibus fieri conſucvit; therefore commands him that he 


” is aid Diſtreſs, and do not compel the ſaid Tenants to contribute 
= c _——— en. omnibus temporibus retroackis. And now tho” this Writ be 
8 without any King's Name or Date, yet it appears at the Bottom it was iſſued 

by G. I. E/erope then Chancellor, and William de Herlſton, Clerk of the Chance- 
f; and this muſt have been before the 15th of that King, becauſe it appears by 
mae Cloſe Rolls of that Year, that in December the Great Seal was delivered to 

1: d' Ayremyn, under the Seals of William de Clyffe, and the ſaid William de 2"; 1 


been Keepers of it pro tenpore, till the Second of Edward III. when the faid N. clue. 
2 75 45 Herlſton 4 the ſole Cuſtody thereof committed to him. ZZ 3. 4 + 
hut there is yet a perfecter Writ of this Kind in the 5oth of Edward III. extant 0/0. 


as his Predeceſſors, and their Tenants, hitherto 2 tempore quo non extat Memoria, 
for certain Lands held in Gavel. ind in the County of Kent, which ought to be 
E free from the Expences of Knights coming to our Parliaments, as well as thoſe of 
our Progenitors ; and concludes with a Syperſedeas to the ſaid Sheriff not to mo- 
leſt the ſaid Tenants, until ſuch Time as the King be further informed, and that 
He by the Advice of his Council has ordained what is to be done in the Premiſſes. 
= From both which Writs we may draw theſe Conclufions ; Firſt, That there was - 
cat the Time of the granting theſe Writs, a Claim by Preſcription, Time out of 
Mind, allowed for all Tenants holding of the Archbiſhop in Gave/kind, to be 
W= exempted from contributing to the Wages of Knights of the Shire; or elſe theſe 
Petitions, and the Writs upon them, had been idle and ridiculous. 

=_— Laſtly, That this Claim of being thus exempted Time out of Mind (which as I 
= have already proved, extends beyond the Time of Richard J.) is allowed by the 
Eking himſelf for good in both theſe Writs ; only in the laſt the King will be in- 
formed whether they are Tenants in Gave/-knd or not. So that the Concluſion 
muſt be, That if theſe Tenants in Ancient Demeſne, and Gavel Rind, were always 


= 


_ 


exempted from paying to the Wages of Knights of the Shire beyond Memory, 
t. e. by Preſcription, then certainly thoſe Knights muſt have been choſen Time 
beyond Memory. I could give you ſeveral other Writs of like Nature, but 1 
will not overcharge you. Now certainly if the Knights of Shires were thus 
elected Time beyond Memory, the Citizens and Burgeſſes muſt have been fo too, 
ſince in Scotland where there were for a long Time no Commiſſioners for the Shires 
4 = the Cities and Boroughs ever ſent Delegates to Parliament, as your Dr. himſelf 
allows. 

M. I muſt beg your Pardon if I cannot come over to your Opinion, concern- 
in this Preſcription of Knights of Shires, Citizens and Burgeſſes appearing in 

WE Parliament before the 49th of Henry III. ſince Mr. Pryn in his Second and Third La. Obſerve- 
Fart of his Parliamentary Regiſter has proved, 1. That all the Words you inſiſt tions an Writs 
upon to prove this Preſcription, are to be underſtood in another Senſe than what „erer 
bau will now put upon them; ſo that tho' Mr. Lambard and others of great Part 3. Sc s. 
Note lay the Original Title and Right of all our Counties, ancient Cities and ber ratum. 
Boroughs electing and ſending of Burgeſſes to Parliament, to be by Preſcrip- 
dun Time out of Mind, long before the Conqueſt; yer againſt this Opinion Mr. 
Pyr argues thus (whoſe Arguments I ſhall contract, becauſe it would be tedious 

b recite them all verbatim.) That as for the Wages of Knights of Shires (which is 

de Principal Thing you infiſt on in this Argument) the ancienteſt Writ extant for 

1 their Wages, are thoſe of 28th and 29th of Edmard I. and no Records or Law- Part 2. p. 178. 
WE 3ooks I have ſeen, derive their Title higher than the Reign of Edward I. The firſt 

BK Statute concerning them is that of the 12th of Richard II. which only enacts, Cap. 12. 
B that the levying Expences of Knights ſhall be as hath been uſed of old Time. 

j e 2 Ry 8 the 11th of Henry IV. enacts that Knights of Shires unduly Cap. 1. 
eee ſhall loſe their Wages of the Parliament of old Timeaccuſtomed, not at, or 
Lebte the Conqueſt accuſtomed : Yea no Man can prove there were any Knights for 
BH 2 Counties 


Rot. Clauſ. 15. 


5 ; Herlfton, Clerks of Chancery; who are often mentioned in our Records to have dorſo in Scedu!a. 


: in the Rolls directed to John de Cobham, and Four other Knights therein named, Clauſ. 50. E. 3. 
Y reciting that whereas Simon Archbiſhop of Canterbury claims as well for himſelf 77-19-4970. 
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B. A. P. 141. 


| ward J. being loſt; and no Writs of Summons from the 49th of Hen 


BIB LIOTHE EA Fort TICN 
Counties elected, and ſent to Parliaments by the King's Writs, before the 


bard would ſtrain ir. Now as for the Words Anteceſſores & Progenitores 
Writs you have cited, the former may very well fignify the Anceſtors of thoſe 7 

bitants of Boroughs or Towns, and the latter the Predeceſſors of the King that 5 
was, which in the Time of Edward II, and Edward III, when thoſe Writs Pp 
granted, need extend no higher than the 49th of Henry III.; and as for thog: other 


Words in theſe Writs, as fotis temporibus retroactis, and a tempore quo mn; I 


memoria, they mult have the like Interpretation, or what is equivalent to i 2 
in all Times paſſed, or Time out of Mind; z. e. before there were any Kni * 
elected for the Counties, they were always free from contributing to their Wage 5 
that this Preſcription need not extend higher than the 49th of Henry Ill. how 
mentioned; ſince which Time it is true (as they there ſet forth) that they * 
their Anceſtors in all Times, or Time beyond Memory, have always yſ k 
be quit from ſuch Expences of Knights : Now there were many Preſcriptions 1nd 
Cuſtoms in uſe in Edward IIId's Time, and fince, which may be well fgid u bo 
Time out of Mind, yet certainly had their Original not before, bur long ſinceth 
Conqueſt, as you may read in Brooks, Fitzberbert, and other Law-Books Tit 
Cuſtom, and Preſcription ; and Cooke's firſt Inſtit. My Lord Hubbard in his Repors 
That which hath been uſed, or preſcribed in but Two or Three Ages only, g 


of the Memory or Mind of Men then being, is reputed a Legal Cuſiom, ur Pre. 


cription, 34 Hen. VI. Brook's Tit. Preſcription. Therefore this Preſcription of f. 


nants in ancient Demeſne to be exempted from contributing to Knights Wage 
will no ways warrant Mr. Lembard's Concluſion from it; Ergo, there were Fj. 
ctions of Knights of Shires before the Conqueſt, I am certain that ar this Dy 
Tenants in ancient Demeſne can plead, that both they and their Anceſtors, Timegy 
of Mind, never were accuſtomed to pay Exciſe for any thing for which Excif | 
now paid; will it not therefore follow, ergo, all other Places now ſubject to 
Exciſe, were liable to it before the Conquelt, when it is a Duty impoſed but ne 
the late Wars? So that Mr. Pyyn here proves, that your and Mr. Lombard gu- 
ment from the Tenants in ancient Demeſne, and Gave/-kind, not paying in al 
Times paſt, or Time beyond Memory, to the Wages of Knights of the Shir, i 
altogether fallacious, and inconclutive. ==» 

F. Pray Sir give me leave to reply to your Anſwer before you proceed 9 
ſpeak of Boroughs. Firſt let me tell you, Mr Pyyn very much forgot himkil 
when he here ſays, that the firſt Writs for Wages of Knights of Shires arc hut 
of the 28th or 29th of Edward I. ſince you know better; for your: Doctor tus 
printed the Writs of Expences for the Knights of Shires that ſerved in this?ul 
ament of the 49th of Henry III. and you your ſelf have urged it to me, thit 
this was the firſt Time that theſe Knights had their Expences allowed them, beck 
there was no Clauſe of prout in Caſu fimili, expreſſed therein; which I told you 
might only be through Inadvertency of the Clerks ; fince the Doctor there givs u 
another Writ of the 42d of that King, whereby it appears that the Four Knights of 
Counties who had appeared before the King and his Council at the foregoing Patlit 
ment, were ordered their Expences, for going, returning, and ſtaying at the {il 
Parliament: Which ſhews that theſe Writs were no new Things ; and if 10 be thee 
Knights had their Expences allowed them only for their Attendance ar a Parliamen, 
it is much more reaſonable and likely they had their Expences allowed wi 
they made a Part of it. | 

But to put this out of all doubt, Mr. Pryn himſelf has cleared this Point, t 
only by printing this very Writ in the 4th Part of his Parliamentary Regiſt, 
bur by declaring in the very firſt Section of that Volume, that tho' after this 
Writ no more are to be found of this Sort extant upon the Rolls of Hen) 
till the 28th of Edward I. yet they were conſtantly iſſued out at the End of ele 
Parliament held after the 49th of Henry III. till the 28th of Edward I. (beg 
35 Years Space) as this Clauſe in the Writs of the 28th, 29th and ;; 
of Edward I. prout alias in Caſu conſimili fieri conſuevit, aſſures us. But al 
the Bundles of Writs from the 49th of Henry III. till the 29th 5 

ry 
entred in the Clauſe Rolls till the 22d of Edward 1. tho? returnable into £97 
cery, no wonder that theſe Writs de Exper/is (then not returnable at all) 5 


Henry III. not to the Reign of the Conqueror, or before the Conqueſt, as W 


in the 
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Dialogue the Eighth. | 


not enrolled till the 28th of Edward I. after which they were uſually endorſed on 
the Clauſe- Roll till the Second of Henry V. So that by Mr. Pryn's own Confeſſion, 
the Loſs of the Writs from the 49th of Henry III. till the 28th of Edward I. is 
no Argument at all to prove that there were no ſuch Writs before the 49th of 
Henry III. unleſs you could prove to me, that the Writs and Records of all thoſe 
Parliaments had been ſo well preſerved, that there are none loſt or embezled, which 
Mr. Pryn acknowledges to the contrary; for if they were loſt after the 49th of 
Henry III. pray give me a Reaſon why the like Writs of Summons and Expences, 
might not be loſt as well before that Time. : | 
Having, I think, ſufficiently anſwered Mr. Pyyn 's Argument from the not finding 
any Writs of Expences before the 28th of Edward I. from what he himſelf ſaid 
afterwards upon better Conſideration ; I ſhall now proceed to reply to that other 
Part of his Argument, from the equivocal Ule of the Words, old Times accaſtomed, 
and in a tempore quo non extat Memorta 3 which he will have to ſignify a Space of 
Time only beyond the Memory of any Man living: Whereas the Words Cuſtom 
and Accuſtomed, when uſed of any general Cuſtom or Uſage all over the Realm, 
is {till to be taken in much larger Acceptation, as all our Law- Books will teach you. 
But I ſhall not dwell upon this, but ſhew you that thoſe Authors, whoſe Works 
ou have read, had no true Notion of this Expreſſion in our ancient Records and 
Motions, Viz. a tempore cujus contrarij memoria non exiftit ; which has been al- 
ways underſtood (as Littleton here tells you) for a Time beyond the Reign of 
King Richard I. So that wherever you find theſe Words, 1917s temporibus retroa- 
fis, or de Temps dont memorie des Homs ne curge al contrarie, in any Records, 
they are always to be underſtood of a Time older than that now mention'd. You 
may prove a contrary Uſage, but before that Time no Deed can be given in Evi- 
dence, nor Cuſtom alledged beyond it: And that this is not the Senſe of Littleton 
alone (who indeed makes a Query about this Time beyond Memory) I appeal to 
all our Year-books and if you pleaſe to ſee all the conſiderable Law-Learning at 


once about this Point, pray conſult Roll's Abridgment (or Common-place-book) „, 263. 


Title Preſcription ; where he gives you theſe Concluſions, from the Year-books, 


which 1 ſhall here read to you in Eng/fh. 
1. © It is clear enough, that there was a certain Time called Time of Memory 


jn a Preſcription; and for this he cites the Year-books of 19. H. 6.75. per Newton 


, d . 
* The ſaid Time of Memory in a Preſcription was from the Time of King 
* Richard I. 20 H. 6. 3. Dyer Mar. 119. 5. 3. 4. 9. B. The Time of King John 


: i is within Memory, Liz. Se#. 170. 24 UH. 6. 36. B. 47. So that the ſaid Time 
f Memory was from the Beginning of the Reign of King Richard I. (who 


W © was Brother to King John, who was Father to Henry III.); for the whole Time 


© of his Reign was within Time of Memory, 20 H. 6. per Newton again, 13 H. 


49. B. wnere the Seiſin of King Richard is allowed for a good Title, and fo a 


Warranty in his Time. 
** So it ſeems by theſe Words a tempore cuſus contrarij memoria non exiſtit, is 


properly and generally intended for all the Time before that; and before the 
= cc © „ : bs 
WW dtatute of Limitation, was meant of that againſt which no Proof could be made 
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enteſſing and avoiding. 


0 the contrary, either by Teſtimony or Evidence in any Time before, without 


1 . * >” 6 
_ 
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any Limitation of Time. The 34 H. 6. 36. B. 37. ſeems to prove this; ſo that 


W © Time of all Preſcripticn was in thoſe Days the ſame with the Time of Limita- 
don of Seifin in a Writ of Writ, as Littleton tells us. 


1\nd ſince you have not as yet brought any confiderable Proofs (but only bare 


W <gative ones which have been anſſwered,) againſt this Preſcription of the Election 
knights of Shires Time beyond Memory; what you have faid to the contrary 


1s little to the purpoſe ; for all the Modern as well as Ancient Law- Books are againſt 


fis Notion of Mr. Pryn s. For in Judge Tetverton's Reports, Gibſon and Holcroft's P. 31, 32. 


Cale, you will ſee that whereas Unity of Poſſeſſion is by the Statute of the Dif: 
iolution of Monaſteries a good Diſcharge of Tithes ; yet if the Monaſtery 
were founded deins Temps de Memorie (as this Abby of Vale Royal was in the 
Time of Edward 1.) a conſtant Unity fince the Foundation, was held by the 
wide Court tor no good Diſcharge of Tithes by Preſcription as the Plaintiff 
— ad it „ for the Defendant ſhewing that the flid Abbey was founded 
mce Iime of Memory (tho' above Three Hundred Years old) was a ſufficient 
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in WW. 
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cere oportet long , | 
113 tale enim tempus ſufficit pro Jure; but without telling us what was then Under. 


h cient Demefne their being diſcharged from contributing to the Wages of Knight 
1 of the Shires, was laid, a tempore cujus contrarii memoria nom exiſtit: And tl 
Writs are proved alſo to have been iſſued within the 15th of Edward the 11d; ad 
43 if ſo, pray reckon backwards, and ſee if the 49th of Henry the IId, (ub jou 
ſuppoſe Knights of Shires to have been firſt choſen) does not fall within the Mee 
ry of moſt Men then living; for Henry the IIId reigned ſomewhat more th: & 
ven Yeats after this 49th ; to which Seven Yeats, it you add the almoſt 3; Yeu 
Reign of Edward J. it makes 4.2 Years; then add theſe 15 Years of Edward Il. uv, 
if you pleaſe, ſee if the whole makes above 57 Years; which certainly was win 
the Memory of many Men then living: And it had been a ſenieleſs Thing for ti 
| Chancellor, and Clerks of Chancery, that then were, to have granted theſe Vis 
Exemption tor a Time beyond Memory, when they themſelves might have ren 
bred when Wages for Knights of Shires firft began. 


«<& 05 — 


AM. As for what you have ſaid for this Preſcription of Knights of Shires, [wil 
not diſpute it farther with you, ſince it is a Point of your Common Lam, (inn 
| confels my ſelf but meanly skill d); but I ſhall take farther Time to adviſe 
thoſe that know better. In the mean time, as for the Cities and Boroughs, ki 
have appeared when you will, their coming to Parliament could not be fo ad 
as before the Time of Richard I. much lets the Conqueſt, as you ſuppoſe ; inc 
Mr. Pryz hath, in the ſame Second Part of this Parliamentary-Regiſter, tac 
Summoning of the Boroughs to their very Original; and proved it could not be a0 
cienter than the 49th of Henry the IIId. I ſhall here contract his Arguments, ® 

gipxe you them, as] did the former. Firſt, He here proves , that there were neſt 

Part 2. p. 214. but 170 Cities and Boroughs, who ſent any Members to Parliament; of g 
170 (in his Catalogue) Nine of them never had hut one or two Precept n 
others but four Precepts of this Nature ſent them; upon none of which Precept 
the Sheriffs made any Returns of Burgeſſes, as theſe Ballivi Libertatis uulliiui ® 
dederunt reſponſum, or nibil inde fecerunt, atteſt; Whereupon they neve! had 8 


more Precepts of this Kind ſent them to this Day; Chrift-Charch in Hampfre 
; excepied) 


Dialogue the Eighth. 


excepted 1 which 


2s but 12 Elections and Returns of Burgeſſes, and no more, during all the 
8 Reigns. Fourthly , Thar altho ſome of theſe Boroughs here 
named, who ſeldom ſent any Burgeſſes, though they were ſummoned by the She- 
riffs Precepts to elect Burgeſſes, without any great Intervals of Time, to Six or 
Seven ſucceeding Parliaments, yet moſt of them had a long Diſcontinuance of Time 
ſome of above 200, others above 300 Years Diſtance, between thoſe few reſpective 
Returns: Of which, he here gives you ſeveral Inſtances, and refers you to his pre- 
cedent Catalogue of Returns for the Proof of it. So that there were but 112 
Cities and Boroughs (taking in the Cinque-Ports and all) who ſent Members to 
Parliament in the Reign of Edward the Iſt: Seven of which made only one Return, 
and no more, for ought I can diſcover, before or after Edward the Iſt's Reign, till 
of very late Years. | | 
Vece that in Edward the IId's Reign, there were Precepts iſſued by the Sheriffs 
and Returns of Burgeſſes for 19 new Boroughs there named, which (for ought I 
= cn diſcover) never elected any Burgeſſes befote. Fifthly, That under this long 
Reign of Edward the IIId, there were Sheriffs Precepts iſſued to 19 more new Bo- 
= rozhs, and Returns made upon them to ſerve in Parliaments, or great Councils, 
= who never ſent any Members before; and Precepts to more, that made no Returns 
atall thereupon. As for the Cinque-Ports of Dover, Romney, Sandwich, Winchel- 
%, Haſtings, Hythe, and Rye, though there be no Original Writs for, or Returns 


E lizment in 49th of Henry, and during the Reign of Edward I. and II. Of which 
more anon. Sixchly, That King Richard II. Henry IV. and Henry V. created no 
new Boroughs at all, neither were there any Writs or Precepts iſſued to, or Ele- 
ion of Citizens or Burgelles by any new Cities or Boroughs, but ſuch as elected 
Ws :bcm before their Reigns. Seventhly, That about the midſt of King Henry the 
= \ [th's long Reign, there were Precepts iſſued to, and Returns made, by Five new 
es Boroughs, and no more, which ,never ſent Burgeſſes to Parliaments before, viz. 
_—_ 0:7 in Surrey, Heytesbury, Hyndford, Weſtbury , and Mootton-Baſſet, all in 
= pre; yet very poor inconſiderable Boroughs, though they elect Burgeſſes at 
mis Day. That during Edward the IVth's Reign, there was one new Borough 
_ (bcc named) which began to fend Burgeſſes to Parliament under him, though it 
rexver ſent any before. 
F. Well, but how came this about, that ſo many new Boroughs were made in 
= ome Kings Reigns, and few or none in others; and ſo many omitted, that had 
fberved before in other Parliaments? | N 
Al. Pray read on, and you will ſee, this Author gives us a very good Account of 
that; and imputes it to Two Cauſes. Firſt, The Partiality and Favour of the Sheriffs, 
ad the Ambition of the Neighbouring Gentry, who deſired to be elected in ſuch 
ee Boroughs. Secondly, The meer Grace and Favour of the King, who by di- 
We \<15 Charters to new Corporations have given them the Privilege of ſend ing Bur- 
AU geſſes to Parliaments. For Proof of which, pray ſee what this Author here farther 
We 1275. Ic is evident by the precedent Sections, and Catalogue of ancient Cities, Bo- 
oughs, Ports, and their Returns of Writs and Elections before ſpecified with 


of late Vears hath ſent Burgeſſes to Parliament; ſo that in Truth 

there were only 161 Cities and Boroughs in England that ever ſent Members to 
parliament, during all the precedent Kings Reigns ; vis. From the 26th of Ed- 

ward the Iſt to the 12th of Edward the IVth. Secondly , That 22 more here 

named of theſe 161, never elected and returned Burgeſſes but once, and no more 

during all the ſaid Time. Thirdly , That many more of theſe ancient Boroughs d. P 223, 
here named, never ſent Members, ſome of them more than T wice, others Thrice, 226. 
others Four, others Five, others Six, others Seven, others Eight Times: And Lan- 


4 cot their electing and lending Barons to Parliament now extant , before the Reign of 
lord III. yer it is apparent, by the Clauſe- Rolls, that they ſent Barons to Par- 


427 


Ibid. P. 2273 
2 228, 


12 _ 7 * . N 52 | 
A _ general Clauſes after them, Non ſunt aliæ, or ulle Croitates nec Burgi in Bal- Ibid. P. 228, 
Lanes, or in Comitatu preditto, prater W 'ycombe, Cc. As you may lee by the 229, 234. 


$ Neturn of the Sherift of Bucks, Anno 26.0t Edward I. where he denies there were 
Cities or Boroughs in his whole County ; and yet the very next Parliament 
2 one, within Two Years after, the Sheriff of Bucks returns no leſs than Three 
N 8 e. Agmondeſham, Wycombe, and Wendover, with the Burgeſſes Names 
„ Bonk returned: So that the 78 new Boroughs, here named, were lately ſet u 
n toe Counties ſince Edward the IVth's Reign, by the Practice of Sheriffs, and the 
3 ambition of private Gentlemen Peking to be made Burgeſſes for them 2 
q F132 | ON- 
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Conſent of the poor Burgeſſes of them, being courted and ſeaſted by them g. 
their Votes, without any Charters from the King, and are all mean poor ; for 
derable Boroughs, ſet up by the late Returns and Practices of Sheriff, . 
And tho' others may conceive, that the Right of our ancient Boroughs or G 
ties electing and ſending Burgeſſes and Citizens to our Parliaments, Pr aber 
originally from ſome old Charters of our Kings heretofore granted to them 
to which Opinion J once inclined ; yet the Conſideration of the new Dj "ns 
Ibid. p. 230. of the old Original of Writs for electing Knights, Citizens and Burad, 
found in Cz/ar's Chappel, hath rectified my former Miſtake herein, and got 
dantly ſatisfied me that neither bare ancient Cuſtom or Preſcription beſos» 
fince the Conqueſt, nor our King's Charters ; but the Sheriffs of each Cling) 
Precepts and Returns of Elections of Burgeſſes and Citizens for ſuch Boroy 0 
and Cities, as they thought meet by Authority and Power granted to «, . 
in and by this general Clauſe in the Writs of Summons iſſued to Sheriffs, f 
Ibid. p. 231, every County before every Parliament, enjoining them in theſe Words, Ti we 
232. cipimus firmiter injungentes, quod de Comitatu frædicto duos milites, & de 1 
ſibet Croitate duos Ges, & de quolibet Burgo duos Burgenſes de 115 
tioribus, &c. ſine dilatione Eligi, & eos ad nos ad diftos diem, & His 
venire facias, &c. By virtue of which general indefinite Clauſes uſe | 
all Writs of Summons ever fince the 23d of Edward I. without Cefigtin 
what particular Cities or Boroughs by Name within each County tho 
Sheriff ſhould cauſe to elect, or ſend Two Citizens or Two Burgeſſes, but lar 


nr 1 «ls — 


net it wholly to each Sheriff 's Liberty and Diſcretion to {end the Writ directed t hin h 
{il to what Cities and Boroughs he pleaſed; thereupon every Sheriff uſed a kind L 
10 „ Arbitrary Power in the Execution of this general Clauſe, according as his Ju. a 
74 ment directed, or his Affections, Favour, Partiality, Malice, or the Sollicitarns w 
1 of any private Boroughs to him, or of Competitors for Citizens or Burgeſs R 


Places within his County, ſwayed him. This is moſt apparent by ſome Ste 
in ſeveral Counties returning more Boroughs and Burgeſles than their Predeceſ 
ſors, others fewer; ſome omitting thoſe Boroughs returned by their Predecelorg 
others cauſing Elections and Returns to be made for ſuch new Boroughs, m 
never elected or ſent any before, nor after their. Sheriflalties, as is evident frm an 
the Returns Aunis 28. 33. E. 1. and 24 of E. 3. for Devon. Anno 26. E 1, t 
Torkſhire. Anno 33. E. 1. for Oxfordſhire. Anno 28. E. 1. for Hampſhire, Ai 
33 and 34 of E. 3. for Somerſet. Annis 25. 27. and 28. H. 6. for Wilts, & 

So that the firſt Writs or Memorials of any extant on Record for ed AE 
= Knights, Citizens, and Burgeſſes to come to Parliament, are thoſe of tie 4%1 A cor 
= of Henry III. but theſe Writs only commanded that the Sheriffs ſhould culo AE 

| come Two Knights, Cc. of each County; and the like Wrirs were directed tit 

Cities of London, Linco/n, and other Boroughs of Eng/ard, to elect Two Cn 

and Two Burgeſſes for each of them, and the reſt of the Cities and Borougis i 

England, the like Writs were allo iflued to Sandwich and the reſt of the Cine 

Ports, without expreſſing their Names, or Number in each County: Ads 

Form I conceive (ſays Mr. Pryn) continued till the 23d of Edward I. when e pea 

afore-cited general Clauſe authorizing and intruſting every Sheriff to caule 100 / 

Citizens and Two Burgeſſes to be elected, Cc. out of every City and Borougl 1 Wl 

his County, was firſt put into the Writs, by Authority and Colour whereo! e Port 

Sheriff ſent Precepts to what Cities and Boroughs of his County he pleaſed, Pon 

Z. J have with Patience heard this long Hiſtory of Mr. Pyyn's concerni de WM 

Election of Citizens and Burgeſſes, from which I muſt notwithſtanding make bal 

to differ. For tho' I own him to have been a Man of great Learning and I Bs 

in Marter of Records, yet I doubt he was often too quick in taking up ot Opin” Twe 

ons upon ſlender Grounds. Therefore for the anſwering of him, I (hall ft © his g 

ſhew you the Improbability of his Suppoſitions, and in the next Place {hal make . 

uſe of no other Confutations than what his own Book will afford us, a5 t e leni 

Writs of Summons, Returns, and other Things he lays ſo much ſtreſs up it YH artrit 

the firſt Place, for the Notion of Sherifts ſending Precepts to what Cities and 9” e! 

roughs they pleaſed, and conſequently making as few or as many ſend Mem | Mr. ] 

to Parliament as they would; that this was not ſo at firſt is evident from * wo 

very Writs of the 49th of Henry III. by which it appears that they were 4 8 

then directed to the Sheriffs, for any more than to the Counties; but 5 ” WF >! © 


2 2 . 7 EM Ki 
the Citizens and Burgeſſes, and Barons of the Cinque Ports, they N Y "1g 
| 1 me * 


Dialogue the Eighth. 

4:reted to themſelves; and he alſo confeſſes, that this continued 10 from that 
Time till the 23d of Edward I. So that all this while (being about 28 Yeats) it 
ſeems the Nomination of what Cities and Towns ſhould ſend Members to Parlia- 
ment did not depend upon the Will of the Sheriffs, but upon ſomewhat elle. 
And I have asked you once (tho without receiving any Anſwer) what Rule Simon 
AMontford went by, to tell what Cities and Boroughs were to ſend Members, and 
hat nor, fince the Words are only in general, de quolibet Burgo, &c. And there- 
fore pray anſwer me now a 5 | 
Al. 1 conceive in the firſt Place, as for the Cities, Simon Montſord ſent to thoſe 
mat were anciently eſteemed fo, viz. ſuch as had Biſhops Sees annext to them 
dach & London, Lincoln, particularly named in theſe Writs, and others of 
mme fame Rank; and as for the Boroughs, tho' we have not the Returns of them 
left us, yet] ſuppoſe they were ſuch walled or other Towns, as were of ſome con- 
ſiderable Note in England ; ſuch as he thought were molt proper for his Turn. 
. That this could be no Rule, appears by this clear Proof. Firſt, That nei- 
mer Coventry and Lirchfield, tho the Sees of the Biſhops, were counted Ci- 


W that only to a great Council, till of late Years. So that the Sees of the Biſhops was 
it ſeems no general Rule to make Places capable of ſending, or not {ending of Ci- 
= tizcens to Parliament. | | 
And in the next Place as to Boroughs, that is, pure Imagination, that none 


but conſiderable or walled Towns ſent any Burgeſſes at firſt: Whereas in the firſt 
= Liſt of Returns which Mr. Pryn has here given us of the 26th and 28th of E4- 
uod 1. which are the firſt extant, for ought I know, (except thoſe of the 23d, 

Ws which I have never yet ſeen) beſides the Shire Towns of the Counties, there are 
WE turns of a great many {ſmall Boroughs, which never had any Walls, nor yet 
Ws (tor ought as we can find) had any Thing remarkable to make them be pitch'd 


vpon to ſend Burgeſſes more than others. But of theſe I ſhall ſpeak more by and 
by; only {hall remark thus much, that there muſt have been ſome other Rule 


ES bclides Monrford's own Will, for all thiw; and what this Rule could be, unleſs an 


ancient Preſcription in thoſe Towns to ſend Members, I deſire you or your Doctor 


3 would ſhew any good Reaſon or Authority to the contrary. 
And after the 23d of Edward I. when Mr. Pryn ſuppoſes that the Sheriffs by 


mis general Clauſe in the Writs began to take upon them this new Authority of 


__ {nding Precepts to, and making Boroughs of what Towns they pleaſed: : This 
could not in the firſt Place extend to ſuth as were before that, Counties of them- 


WE ſ{clves, ſuch as London, York, Briſtol, &c. nor yet ſuch as were ancient and opulent 
WS Cities, ſuch as Canterbury, Lincoln, Exeter, &c. who were not made Cities by 
WE having Biſhops Sees annext to them, but were ſich long before Chriſtianity was 
WE preach d to the Eng//h Saxons, as J have already proved. Nor could this Power 
of the Sheriff extend to the Cinque Ports, whoſe Right of ſending Two Barons 
bor each Port was ſure very well known and ſettled in the 45th of Henry III. as ap- 
WE pcars by theſe general Words at the Foot of the Writ, ſimiliter mandatum eft ſin- 
alis Portibus pro ſe, without naming them in particular; ſo that if it had not 
been ſufficiently known what Ports were thus to ſend, all the conſiderabſe Sea- 
bort Towns in Ezglind might have had Precepts ſent them as well as the Cinque 
Forts; who had at fit tacir Summons directed to the Barons and Bailiffs in gene- 
l. Nor is there any Writ found directed to the Warden of the Cinque- Ports 
to ſummon each of them to ſend Burgeſſes, till the 17th of Edward II. as Mr. 


120 


des in the Time of Edward I. nor long after; nor yet Ely ; for it appears by the 
li. its that Mr. Pry? hath given us, that it never ſent Burgeſſes but only once, and 


Por here ſhews you: So that in all theſe Elections and R. turns, (being above Lid. p. 245. 


H Twenty)) the Sheriff could have no Power, and ther 
bis good Will and Pleaſure alone, as this Author ages bot Re 
UH but to come to that which Mr. Pryn chiefly inſiſts on, vig. the putting in and 
Y leaving out divers of the ſmaller Boroughs in fo many King's Reigns, and which he 
* atributes wholly to the Favour or Partiality of the Sheriffs. I ſhall firſt argue againſt 
I Improbability of the Notion, and ſhall then confute it by plain Proofs from 
1 <2 2 himſelf. Firſt, It is not at all likely, the King ſhould ever truſt the Sheriff 
. b ; chis great Prerogative of making what, or as many, Boroughs as he pleaſed in 
= Is ty ; lince that could not be then done without ſome particular Wrir or Charter ; 
Vin ons a had made the Power of the Sheriff more arbitrary than that of the 
Ws bimſelt; if he had in thoſe Reigns you treat of, no other Rule to go by than 


his 
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ſince moſt of the Cities and Boroughs of England ſent Members to Parliamem bek; 
this Innovation of the Sheriffs began, they would never have quietly per mitte ; 0 


Vid. Par I. Reg. 
See. 8. 


Thid, 238. 


that were not liable to them, yet that for al] this they never exerciſed tha ki 


Ibid. p. 233. 


Thid. 7. 23 35 
236. 


* King and his Council from ſending Burgeſſes to future Parliaments ; and F 
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his own Humour, Paſſion, or Intereſt: Nor would the King have ever endured ſich - 
Innovation, ſince it would have been in the Pcwer of the Sheriffs to have made ax al 
ny Boroughs as they pleaſed, and to have increaſed the Houſe of Commons to "avg 
reaſonable Bulk, which was againſt all Rules of Policy for bim to ſofter. Laſtly: be 
ther would the Houſe of Commons themſelves have ſuffered this Encrcachmem 1. 
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Men to be ſent in among them, from obſcure Places they never heard of, without eh 
turning them out themſelves, or complaining to the King in Parliament of Deen 
an Abuſe. Nor yet would theſe ſmaller Boroughs themſelves have thought 6 
Privilege in thoſe Days, when they paid their Burgeſſes Wages all the Tihe 0 
their Service in Parliament, to be thus forced to elect and fend Burgeſſes to Par 
ment, whenever the Sheriff pleaſed to ſend them a Precept ſo to do. : 

M. But what can you ſay againſt direct Matter of Fact? Has not Mr. Pron her 
plainly proved to you, that the Sheriffs did in thoſe Times exerciſe an Atbitry 
Power in this Matter, returning ſome Towns out of III- will only, to Charge them 
with electing Burgeſſes, to make them liable to the Payment of Wages to them 
omitting of others . alſo out of Spite, as appears by this Petition of the Tyr, 
Men of St. Alban's you have now cited; a great many of which were ſo long oni. 
ted, that they came at laſt to loſe all Right of ſending any more, till it came ij ꝶ 
again revived of late Years (as in the Caſe of divers Boroughs, whoſe Nine 
Mr. Pryn has here given us) who by Orders of the Long Parliament in 1640, 22in 
ſent Members to Parliament after ſome Ages Intermiſſion ? Pray now tell me, wy 
other Satisfactory Account can be given, for the making of ſo many new Borough 
and omitting ſo many old ones, but the Arbitrary Power of the Sheriffs, Who 
then took upon them to do what they pleaſed in this Matter; as appears by fp 
ny Inſtances he has here given us ? 5 

F. Well, ſince the Improbability, (I may ſiy Impoſſibility of the Thing) vil 
not ſatisfy you, I doubt not but to ſhew ycu, that though the Sheriffs might ſme. 
times abuſe the Truſt committed to them, in ſending Precepts to the Borouphs 
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trary Power you fancy, of making and unmaking what Boroughs (and cn 
quently as many Parliament Men) as they pleaſed. Now to prove this from 
Mr. Pryn's own Inſtances and Authorities, 1 ſhall reduce all the Cauſes « this 
Abuſe to theſe Heads: 1. The Favour, or Malice of the Sheriffs. 2. The Am 
bition of the Neighbouring Gentlemen, who deſired to get to be elected it ſic 
Boroughs. Or, laſtly, From the Deſire of thoſe Towns themſelves, to ęt tlis 
Privilege among them of Electing and Returning Members to  Parliamen, To 
begin with the firſt of theſe ; It could never proceed from the Favour ot Steiff 
to ſuch Towns, becauſe the Charge of Wages to the Burgeſſes was then ſo get 
(when Two Shillings a Day was more than Ten Shillings is now) that they coll 
never look upon it as a Favour, to have this Charge impoſed upon them; unl61: 
were ſome few, who were very large, and in a rich and flouriſhing Condition, a 
thoſe always ſent Burgeſſes to Parliament before the Sherifts had this Power cl 
mitted to them, as you ſuppoſed, by that general Clauſe in the Writ of ſending 
mons to the Cities and Boroughs. Nor could tlie Sheriffs (if they would) have 
continued to lay this Burthen upon any Town our of Malice; for if ſuch Townscalk 
not afford this extraordinary Charge of ſending Burgeſſes to Parliament, they rig 
have ſcaped it whenever they would; either by making no Returns at all to ff 
Precepts ſent them, as Mr. Pryn here ſhews, in the Liſts he has given us of fr 
turns, very many of them did; or elſe they might have taken that Remedy 

it, © which (as this Author here expreſsly acknowledges) divers Towns did; who be 
ing malicioully charged by the Sheriffs to ſend Burgeſſes, when both umi BR 
and unable; and who upon their Refuſal to ele&, returned Burgeſſes for 1+ 
* gainſt their Wills; whereupon they complained to the King or Parliament old Be 
* Abuſe, and ſo were eaſed of this Charge and Trouble, or elſe eaſed themſes: 
Other Boroughs growing very Poor, and unable to ſend Burgeſſes to Parliame 
and defray their Expences, were thereupon diſcharged by the Sheriffs who me 
* ſpecial Returns in their Favour ; (and of theſe he gives you ſeveral Inflances , 4 
* his Collection of Returns for the County of Bucks, as alſo in the Caſe 0 Ls 
* caſter); whilſt others procured perpetual, or elſe temporary Exemptions from! 


ce 


« ſom 


Dialogue the Eighth, 9 
« ſome one or more of theſe precedent Grounds, they quitted, waved, or loſt. 


« thei jent Privilege of ſending Burgeſſes, which they rather reputed a 
0 G e, on Oppreſſion, than an Honour”. And of this he gives 


us 2 remarkable In 
and returned Burgeſſe 
of Edward III. upon t 
be exempted for ever, W 
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3 to no leſs than Thirty two Parliaments ; yet in the 42d 
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yg their great Charge in building their Town-Walls: Which ſhews that the Bur- 
4 geſſes Wages was then a great Burthen even upon Towns rich and flouriſhing 
n Trade, which were then able to wall their Towns at their own Expence. 
And 1 could ſhew you more ſuch Exemptions as theſe, were it not too tedi- 
W ous; and I doubt not but there were many more ſuch than what are entred 
3 l ls. EO 

3 _ OO may apply what Mr. Pryn has here ſaid, to our preient Purpoſe ; 
i is granted, that tho' the Sheriffs might ſometimes oppreſs ſome Towns by 
ending Precepts to them to elect, who ought not to have ſent Members to Par- 
liament at all; yet that he could not make new Boroughs without the Inhabi- 
unts Conſent, is plain by his own ſhewing, fince they could be eaſed of 
mat Charge whenever they pleaſed. And I deſire you, or any one elle, to 
= hw me any City, or conſiderable Town in Eng/and, that thus began firſt to 
ebend Citizens or Burgeſſes to Parliament by the Sheriff's Arbitrary Power. Not 
but that ſome Towns might complain of this Abuſe of the Sheriffs without any 
= juſt Cauſe, as in this Petition of Toriton now mentioned, where they ſet forth, 
_ 7d villa prædicta ad mittend. aliquos homines pro dicta villa ad Parhamenta no- 
„ oncrari non debeat, nec aliquos bomines Prædicta villa, ad Parliamenta no- f 


1 Ira vel Pragenitorum noſtrorum miſerit, nec mittere conſuevent ante annum on, Hul. Res 
* . - - : 3 . $2.5 a . 
Regni noſtri viceſimum primum, &c. Now tho this Petition was falſe in Mat- part 2. 


ter of Fact, ſince it appears by the former Returns that they had ſent Bugeſſes to 
Parliament long before, in the Reigns of Edward I. and II. yet the Ground of 
their Petition was right, that they ought not to ſend any Men to Parliament, 
Wnles they had been accuſtomed ſo to do in the Time of this King's Pro- 
Ngenitors; which had been a vain Plea, if it had been in the Sheriff's Power 
Was of Right) to have ſummoned what Towns they pleaſed to Parliament, ſince 
then there could have been no Cuſtom pleaded againſt it. 
WE This being granted by Mr. Pryn, and proved from the Nature of the Thing, 
re ſhall come now more particularly to give an Account how ſeveral Towns 
ight come to be put in or left out of the Sheriffs Liſts of the Boroughs, 
Without granting them this Arbitrary Power of making what Boroughs they 
pl. Now theſe 170 Cities and Towns Mr. Pryn has given us, and which 
Shave had Precepts ſent them at any Time, may be divided into theſe Three Ranks: 
ET he Firſt is of thoſe (who being nine in Number) which he lays never made 
Wzny Keturns to the Precepts ſent them, and ſo continue to ſend no Members 
to this Day (except Chri/t-Church in Hampſhire.) Now theſe Nine Towns either i. 
hey received thoſe Precepts, or they had not; if they had ſach a Right, the 
Pberifts did but their Duty to ſend them Precepts as well asito the reſt of the 


* 


orovens of the County, For ſure they had ſome Rule for doing it, more 
an their own private Fancies ; fince the very Writ of Summons (from whence you 
= vould deduce this Power to the Sheriffs) only recites de qualibet Crottate, &c. 
Mm de quolibet Burgo, &c. which had been mighty uncertain, if had not been 
4 hen very well known what Towns were then Cities, and what Boroughs : And 
_ theſe Nine Towns muſt have then been Boroughs (in Reputation at leaſt) or 
3 x they could never have had one, two, or more Precepts ſent them (as Mr. 
= hr owns they had) and they might have had many more ſuch for ought 
Know, had all the Sheriffs Precepts, and the Returns upon them been preſerved 
$ . moll of thera are loſt or miſſa id, as I ſhall ſhew more at large by and by. Or it 
ö 1 ee had no Right ar all to ſend Burgeſſes to Parliament, it was not in the 
. 3 5 2 to ny upon them ; fince they might have refuſed it if they 
ſs na 10 take it either way, nothing can be argued from the Loſs or Omil: 
= - the Returns for theſe Boroughs, that they either had, or had not any 
KA former 
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ſtance in Toriton in Devonſhire, which after having elected Eid. p. 239. 
heir Petition to the King in Parliament, obtained a Patent to Bot. Furl. 42. 


A hich he here gives us, as allo a temporary Exemption = 3+ Parti. 
W fm King Richard II. to the Town of Colchefier for Five Years, in regard of 7 . 


Vide the patent 


Exempti- 
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Pay- 


Dad a Right to ſend Burgefles to Parliament in the King's Reigns, in which as 1 
drt 2. P- 224. 
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former Right to elect; ſince this might happen from the Negligence of the Re 
lifts, or Conſtables of the Town, or elſe from their own Deſire to he excuſes R ah 
the Charge. Thus in the 28th of Edward I. the Sheriff returns, that the Bai 
of St. A/ban's had made no Return of his Precept: Neither is there any De 
of ſich Precepts to this Borough all the Reign of this King: Does it ther : 
follow, That this Town had no more Precepts ſent them in all his Reign! Wy - 
I have ſhewed you the contrary by the Writs of Expences inthe 35th of Eh Fp 
Or that they had no other Right ro appear in Parliament as a Borough, bi ho 
the Sheriff's Precept firſt gave them; when you lee they claimed by their "ins 
to Edward II. to ſend Burgeſſes to Parliament in the Reign of this King and Th 
enitors. 

8 The Second Rank of Towns are ſuch for which are found, for ſome cp f 
ſome three, and for others more Precepts, with Returns of Elections made _ 
upon; and ver thoſe that have made the molt Returns do not amount d 7 
Reigns of Edwards I, II, and III. Richard II. Henries IV, V, and VI. to above oh | 
teen Returns. Well, granting all this, will it therefore follow, that they bun Ez 
other Right than the Sherifts good Will and Pleaſure ? Since if they had 1 Rite = 
and were willing to preſerve it, they might have peritioned the King in Parlimer 
againſt this Abuſe of the Sheriffs. And if they were willing to give up hey 
Right, by Reaſon of the great Charge and Trouble of ſending their Men 
volenti non fit injuria. Now does it therefore follow, that no others had any gy 
Right to elect, but what the Sheriffs Precept gave them; only, forſooth, bent 
no more Returns appear either in the looſe Bundles of Returns, or upon the Ch. 
Rolls? Or that therefore there were never any more Elections and Returns mp 
than what Mr. Pryz has here given us? Which is a very fallacious Argument, a 
ſidering how imperfect thoſe Bundles of Returns are, our of which he hy g. 
trated them; moſt of the Precepts and Returns being no doubt loſt and broke c 
the Files, in the removing of the Records from one Place to another; belies > 
whole Bundles of Returns of leveral Years in divers Kings Rgigns, that azqurs 
loſt, or ſo miſlaid, that no body can find them. And for the Truth of ti, 122 Wi 
peal to Mr. Petyr, who aſſures me, he found the Returns of the Knights, Ci 
and Burgeſſes to Parliament of the 23d of Edward I. in an old Cheſt in the Hk 
quer, among other Things of a quite different Nature; which Mr. Pryn newer fur, 
or elſe certainly he would have given us the Returns to this Parliament, as el 
he does the Writs of Summons to it: And yer that even theſe were not alwi tr 
tred upon the (lauſe-Rolls, but lay ſcattered up and down. the Chapel & the 
White-Tower, Mr. Pryn alſo himſelt confeſſes, (in his Introduction to 11s thid 


Part of his Parliamentary-Regiſter), Thar he found no leſs than Ninety fvcluk : 3 
Original Writs for Elections and Returns of Knights, Citizens, and Burp 3 
Parliaments and great Councils, in the Reign of Edward III. which were wer ; V 
** entred on the Clauſe-Rolls ; and lay there until he found them buried in Dul To 
* and Rubbiſh, as well as Oblivion, in a confus'd Chaos, ſcattered from each ole, a 
and intermixed with many Hundred Thouſands of other Writs and Records an. 
various Kinds. Now what if theſe Writs and Returns had never been fam an 
So that by his own Shewing, it is no ways certain that there were never any o VI 
Writs iſſued, or Returns made for the Counties, Cities, and Boroughs, than thoſ W «+ 


he had before found and publiſhed. And he himſelf allo here confeſſes, Tht c 
** reaſon of the Negligence of Record-Keepers, there are more Writs and Rus Wn 

« of Elections extant from ſome Counties than for others, though all had the l 
«* Writs ſent them ”. And if this was fo as to the Counties, it might be likeik! 
1510 the Cities and Boroughs; the Returns of which are commonly indorſed cn tt 
Back of the Precepts; and where they were not ſo indorſed, were much more likely 
to be loſt. And farther, that the Clauſe-Rolls are no exact Rule for the Summb 
of Knights or Barons of the Cingue-Ports and Burgeſſes, appears by Mr. FJ" 
own ſhewing; big. That there are no Writs of Summons to the (Cinque. Polt ® 
tred on the Clauſe-Rolls, for moſt Part of the Years of the Edwards J, II, and l. 
in the Liſt he has here given us of thoſe Years. Now if ſo many confiderii 
Boroughs, as the Cinque-Boroughs, could be thus omitted, what can we ee 


for moſt of the ſmaller, and moſt inconſiderable Boroughs in England * * 8 
To conclude this Head; If by Mr. Pryz's own Confeſſion, the Entries of ec. W 


ons; and Returns upon the Clauſe Rolls, are ſo very impetftect ; and that the 1098 
Bundles of Summons, Precepts, and Returns, are tar more im perfect (fo many = 
| ſ 


[#] 
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them being loſt) pra tell m 
rom theſe that hc th 5 E, Weg can he, or any one elſe, frame any A 
n Cities und B „that there were never any more P M eee 
3 and Boroughs, than thoſe he has publiſhed * 
eps te to his Third Rank of Boroughs; via guch 
P 0 recepts nor Returns till the R - 9 Such 28 for whom there 4D - 77 
. fuceeding Kings 1 3 3 a II, and III. and 1 Tbjd. p. 227. 
E from g's Reigns, becauſe the ave been 
7 rape 3 5 mig 3 follow hat pig Toke m 45 . _ 
WE clected or returned an but Mr. Pryn has done well her eee 
mi y before for ough h e toadd, that they ner 
might appear to the contrar fe ght he can ſind to the cont Pet 
WT riffs in the Reigns of th 0 (for ought he could tell) if the Ret tu! e om 
be e of hs C3 e qo Kings had been {till WG; vi. oh ne” 
tell, but di nque Ports I juſt now mentioned a8 appears by 
4 King's peel rie . 1 been e, e yy 15 
= thor. | * ir pe, ars $row 
ben in making fevers 18 aa But that * 5 
ae to b IN ; o have bee ag besen 
Fan ele. Firſt, Litch before the Reign of of eee Returns 
'1 80 ſure then if not a ro g of * gang was long before chat 3 theſe 
old Sarum, which was 1 „yet an ancient and conſiderable B iſhop's See; 
WE moved) and! 5 i dhe Reign of Heary III. a Biſhop rough. Secondly, 
h brefripios te dis Dy, rho? n ICELAY 
may fay of Garton in Su nene quite d ſtr 8 
rough, becaufe urry, which tho Mr. P l eftroyed. The lik 
F iche aroma 5 appear to have 3 but to be a _ 55 
4 rough, and had 3 . yet this is no certain Rule; fi or it by the Sheriffs 
7 Is held at it in the ago 1 as that e eee very old Bo- 
Hamlet of half a ſcore H es, tho it be certain era: great Coun- 
Sheriff would h re Houſes. Now I will leave it y now reduced to a ſm 
TERRI 0 our Bw b 
Time. A er lent A 1 Place as thi 
| ; Towns Ms Pow te peek but thoſe 3 prog dl wager yay 0 ther 
Antiquity as Borou * ere mentioned with Galton, c ald the reſt of the ſmaller 
1 ˖ ws { have held —_ Fa on pleaſe to enquire x Fong ro y as much for their 
o choſe Two that too long upon this Point i 
WT 25 many Borou Aris viz. The Ambition of f and. theretore ſhall pro 
= . ghs as they could neighbouring G ceed 
13 3 of ſuch Towns to be 3 f La they might be 5 4 e W 
3 2 ne : 0 e BO TO . | at them : | 
r ee e ge den gr Se Me 
= c: peaking of, could b . The firſt of theſe, f ges of the. Mo- 
= Since it 15 certain that bel e no Cauſe of their ſendin * in the Times we are 
4 City o Town 85 R apy of Henry VIIT e Y Parliament - 
_ foughs as 2 Wee of, or ac none were elected f 
e ee eee en hall e a e and Br 
and Ale has been 1 m. So that this Trick . which does but recite 
VIII. when Gen n introduced but of 1 5 Trick of chuſing Memb 7 r. 
. clemen b ate Times, vis. fi mow eee 
dar is , the laſt C egan firſt to be choſen 2 2. fince the Rei 
b | | en for Cities gn of Henry 
0 clot ; ſince if agg falls of it ſelf, vis Thi and Boroughs: And if 
EL 7 55 DEM : 8 it 
We 2cilcs to Parli ey could get nothin e Defire of ſuch ſm: : 
4 = uſt 3 107 _ 1 Rama es by _ 9 
hould defire this as a Privi elves) it is unreal ey mult do as lon . 
dd old Law for W rivilege; and therefore 1 onable to believe, that the Mn 
WE ni again {ent them of oughs (which Mr. Pr ee pans 
1 rmiſhon) deſired of late Years t E her mentions 
n the Caſe of thoſ to have this Friy 9 cleft Members at 
3 e Borougl rivilege rene atter ſome 
W 77 grofs, anc ghs he he : Iewed to th 
1 mention 3 which yr cl hal hen 
WE Sherifks Prec oroughs to have had hi ie Houſe of Commo = 
by the Wrir epts gave them. As fe ad higher Right by Preſcri — 92 
; Oh or the laſt Rank, vi y Freicription tha Thid. p. 
ber ans Buck 2 of our Kings, 1 Lan viz. thoſe Boroughs 3 p. 2388 
card II. bu ions to have bee ay but little, ſince thi ted 
#11, but not ſince; tho'I ca n good before the er e this Author 
nnot ſee any Reaſon for 1 ot the 5th of Ri- 
OL 1t why he ſh 
5 6 e lhould give 
5 the 
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the Sheriffs ſuch Power of making new Boroughs after this Statute, in me . 
of Henry VI. as he does in the Caſe of Garzon, and thoſe other Boroughs he — 
mentions with it; and yet deny this King the like Prerogative. And Lit x 
ſuch Grant till the Reign of Edward VI. But yet for all this, as I win not Fa 
there were none; ſo are there but very few Examples of Charters, that conf 
upon any City or Borough, a Power to ſend Members to Parliament, who half 
not before by Preſcription; tho? I grant that Privilege may be mentioned in 
Charter, and ſo put it in the Power of the Mayor and Aldermen to elect $ th 
future; when it was the whole Populace, or all the Inhabitants of that Tow * 
were to elect before: Of which I could give ſeveral Inſtances, were I not feht. 
ned in Point of Time. | 

Bur to ſhew you from the very Statutes themſelves that Mr. Pryn has here Cite 
that the Right of the Cities and Boroughs to appear in Parliament, was not nt 
ently looked upon to have had no other Original than rhe Favour of the She; k 
pray read theſe Clauſes of the Statutes he has here quoted : The firſt is thy ne 
morable Statute of the 5th of Richard II. 2 Parl. c. 5. (now mentioned, and ut 


een have already cited) which exprefly enacts, — Thar all and fingular Perſe zm WR 
„ Commonalties which from henceforth ſhall for Time to come have Summma IE 


« Parliament, ſhall come from henceforth as before to Parliaments, in the Manns 
as they be bound to do, and hath been accuſtomed within the Realin of Emlnl 
« of old Time. And whatever Perſon of the {aid Realm, which from hencefrh 
« ſhall have the ſaid Summons (be he Archbiſhop, Biſhop, Abbot, Prior, Dik 
« Earl, Baron, Banneret, Knight of Shire, Citizen of City, Burgeſs of bun, 
e or other ſingular Perſon or Commonalty) do abſent himſelf, and come 507 
* the {aid Summons, (except he may reaſonably and lawfully excuſe hinge 
*© to our Sovereign Lord the King) he ſhall be amerced, and otherwiſe puniſh 
accord ing as of old Times hath been uſed to be done within the faid Real 1 
the ſaid Caſe. And if any Sheriff of the Realm be henceforth negligent in mr 
“ king his Returns of the Writs of the Parliaments, or that he ſhall leave old 
the ſaid Returns any Cities or Boroughs which he bound, and of old Timm 
wont to come to Parliament, he ſhall be puniſhed in the Manner as wx 
* ſtomed to be done in the faid Caſe of o/d Time, in the French (d' Anune) 
From which Statute we may draw theſe Conclufions : Firſt, That the Knight, C. 
tizens and Burgeſſes, are ſuppoſed by this Statute to have a like Right to hr 
Summons to Parliaments as hath been accuſtomed of old Time, as well as the L 
Spiritual and Temporal here mentioned. Secondly, That by theſe Words, ne 
been accuſtomed of old Time (or d Anciente, as it is in the French Rewr) ne 
are to underſtand a general Cuſtom of the Realm, Time out of Mind, thx, by 
Preſcription : So that if the Biſhops, Abbots, and Temporal Lords, are ber . 


knowledged to have had a Right to fit in Parliament by Preſcription ; fo bete 1 


Commons likewiſe by the ſame Words equally applied to all the Orders here man 
tioned. Laſtly, That if any Sheriff ſhall neglect in making Returns of any fud 
Cities and Boroughs, which were thus bound to come to Parliament of Old Tim, 
he ſhall be puniſhed, as hath been accuſtomed to be done in all Time paſt (ad 
Anciente.) Now piay tell me with what Colour of Juſtice, the Sheriffs could be tw 
puniſh d, if there had been no certain Rule to know what Cities and Borous 
were bound to come to Parliament of Old Time, but it had been wholly left att 
Sberift s Diſcretion which they ſhould ſummons, and which they ſhould omit? I 
us next compare this with the Statute of the 23d of Henry VI. c. 15. (which . 
Pryn has here alſo given us) reciting, © That divers Sheriffs of Counties Wh 
** lometimes returned none of the Knights, Citizens and Burgeſſes lawtully choſe 
to come to the Parliaments ; but ſuch Knights, Citizens and Burgeſſes have hel 
** turned, which were never duly choſen, and other Citizens and Burgeſles tha 
** thoſe which by the Mayor and Bailiffs were to the faid Sheriffs returned, 1d 
** moreover by no Precepts to the Mayors and Bailiffs, or to rhe Baillift or 2 
*© lifts, where no Mayor 1s, for the Electing of Citizens and Burgeſſes to com (0 
* the Parliament; and then appoints the Penalties for the ſaid Abuſes and Neg 

Now pray tell me, whether this bare Abuſe of the Sheriffs, and Neglect ol 
Duty of their Office, here condemned by this Statute (and for which the Salle 


of Richard II. declares them puniſhable at Common Law, as this Ad ms | | 


chem liable to it by Statute-Law) could give them ſuch an Arhitrary kon 
this Author fancies; much leſs can ſerve to corroborate “ his Opinion 1 he e” 
| 64 upp 
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Dialogue the Eighth. 9 436 
40 s it does) concerning the true Original, Continuance, Diſcontinuance, 
« _ and Fe ee) Parliamentary Citiesand Boroughs, not by Charters,and 
« Patents from the King, or Preſcription Time out of Mind, but by the Sheriffs 
« Power and Arbitrary Returns, by the forecited general Clauſes in their Writs ? 
But fince I confeſs I have dwelt too long on my Anfiver to Mr. Pryn s Arguments, 
1 ſhall conclude with only giving you one Record, which I hope will ſufficiently 
ſatisfy you, that not only St. A/bars, but ſeveral other ancient Boroughs claimed 
to ſend Burgeſſes to Parliament by Preſcription : Which appears by aWrit or Com- part 1. m. 55. - 
miſſion from the King, reciting a Petition of the Town of Barnſtaple to King Ed- djs 
ward III. and his Council in Parliament, which is alſo to be found in the Patent- 
Rolls of the 17th of this King, ſetting forth , That the faid Town hath been a 
Free Borough 4 tempore cujus contrary Memoria nom exijiit and as ſuch, enjoyed 
W 4ivers Liberties, and Free-Cuſtoms, by a Charter of King Azhe/lan : And this 
among others, ac quod ad ſingula Farhamenta noſtra, & dictorum Anteceſſorum no- 
ftrorum, (among which the ſaid King Athelſtan mult certainly be reckoned for one) 
duos Burgenſes pro Communitate ejuſdem Burgi mittere ſolebant; and therefore that 
Charter being loſt, they defire a Confirmation of it from the King. Whereupon he 
by this Commiſſion directs a Writ of Enquiry to ſeveral Gentlemen and others 
therein mentioned, to enquire if the ſaid Burgeſſes had enjoyed all thoſe Liber- 
ties ſo granted by the ſaid Charter of King Azbe/ſtan, or not. Which would have 
been ridiculous, if the King and Council had been ſatisfied that no Cities and 
Boroughs ſent any Members to Parliament under the Saxon Kings, or at leaſt 
before the 49th of Henry III. And this Authority is the more remarkable, becauſe 
Barnſtaple is one of Mr. Pryn's modern Boroughs, for which he can find no Pre- 
cepts or Returns earlier than the 26th of Edward III. tho', no doubt, as appears 
ty this their Petition, in the 17th of this King, it had ſent Burgeſſes to Parliament 
many Ages before, tho' the Precepts and Returns upon them be all loſt. 
And that not only the Cities and Boroughs do thus claim by Preſcription, but that 
the Knights of Shires have always claimed the ſame Privilege, may appear by ano- my. 5. n. 43. 
ther Petition of the Commons Houſe, extant on the Parliament-Rolls of the 5 iſt 
of Edward III. which I ſhall contract and put into Exgliſb out of French, reciting 
thus, © Becauſe of Common Right (in the Roll de Commune droit) of the Realm, 
there are, and ſhall be elected Two from every County of England to come to 
Parliament for the Commune of the ſaid Counties: And alſo the Prelates, Dukes, 
EZ © Barons, Counts Barons, and ſuch as hold by Barony, which are, and ſhall be 
BZ © ſummoned by Writs to come to Parliament, except the Cities and Boroughs 
& © who ought to elect from among themſelves ſuch as ought to anſwer for them. 
Wbence we may conclude, that the Commons then claimed to come to Par- 
liament of Common Right, (that is, by Common Law, or general Cuſtom of 
the Realm, Time out of Mind) as much as the Biſhops, Abbots and great 
Lords. 2. That neither the Biſhops, Lords, nor Tenants in Capite, had any Au- 
thority to impoſe Taxes, or make Laws for the Commons of the Counties, or 
theſe for the Cities and Boroughs, without their Conſents ; becauſe they had each 
of them Repreſentatives of their own Order to anſwer for them in Parliament. 
M. I muſt confeſs this would have been abſolutely convincing, could we have ſeen 
WE this Charter of King Azhe/tan's; but ſince the Towns-men of Barnſtaple do only in 
WE their Petition (among others) ſet forth this Privilege of ſending Burgelles to Parlia- 
ment; now who can tell whether there were any ſuch Thing in their Charter or 
WE not; fince they confeſs they had loſt it ? Or granting it was as they ſet forth, yet this 
will ſufficiently evince, that the Right of Cities and Boroughs to ſend their Repre- 
We ſentatives to Parliaments, was not, as you ſuppoſe, as ancient as the Government, 
but had its Original from the Grants and Charters of former Kings. 
F As to theſe Objections, we can have but all the Proof that this Subject is 
Qgqable of at ſuch a Diſtance of Time : But if I were a Jury-Man in this Matter, 
Be | [ſhould rather believe that the Town of Barnſtaple had ſuch Charter not long be- 
= fore they made this Petition to King Edward III. and that there was ſuch Clauſe 
We therein as they here ſer forth; than that theſe Towns-men ſhould be ſo impudent 
We 45 to defire a new Charter of Confirmation from him of all their Privileges (of 
#1 which this of eleCting Burgeſſes was one) if there had never been any ſuch Clauſe 
uni at all. But as for the other Objection, That if it were ſo, then it appears 
A | — the Right of Cities and Boroughs ſending Members to Parliament, is deri- 
rom the Grants and Charters of rar gp z it is very fallacious ; as you wo 
2 n 
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B. A. F. p. 13. 


uſe of the Authority of Dr. Hey/in, an Author you have no Reaſon to look upôl 5 
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find if vou conſider and compare the ancient Right of the Biſhops and Abb 
of all the Temporal Nobility” to come to the great Council of the King pr Wii 
as to the firſt of them, I proved to be as ancient as Chriſtianity it ſelf, among the IJ 
ghfh Saxons: And as for the Prieſthood and Nobility in general, to have been 0 ol 
as the Inftitution of the Government it Telf. Now, though you grant that long hef; 
the Conqueſt our Kings had the Nomination of Biſhops and Abbots, and alſo the nay 
king of Aldermen, Earls, and Thares, who made the Temporal Nobility in thoſe Prey 
Councils; will it therefore follow, That becauſe our Kings were thus entruſte; 5 
the People with this Prerogative of naming and invelting Biſhops and Abbots fer 47 
nulum & Baculum, and alſo of creating thoſe great Men now mentioned; that tere. 
fore all the Right either Order had to appear at thoſe Councils, not only oy 
ceeded from, but depended wholly on the King's good Will and Pleaſure ang tat 
he could have choſen whether he would have named any Biſhops or Abbots to By 
cant Sees and Abbeys, or made any Aldermen, Earls, and Thares, or not; but hays 
changed the whole Frame of the Government into an Abſolute Deſpotick Mont. 
chy, by deſtroying or omitting the Members of the great Council of the Kingdom 
whether you believe the Clergy, Nobility, and People would have ſuffered any of 
thoſe Kings to have made ſuch an Innovation? Apply this to the Right of moſtof the 
ancient Cities and Boroughs in Exgland, and ſee if it do not exactly agree with ty 
arallel Caſe of the Biſhops, Abbots, and Temporal Nobility ; fince as there wer 
Pricfts and Nobles, who fon the very firſt Inſtitution of our great Councils dig 
owe their Original to the King, but brought it with them out of Germany, anjy 
whoſe Suffrages the firſt Saxon Kings owed their Elections; fo no doubt were thy 
divers Cities and Towns in Exgland fo conſiderable from the Time of the Expulſy 
of the Britons, that it was thought fit to pitch upon them as moſt able to f 
Repreſentatives to the great Councils of the Nation, that ſo they might imine 
their old Government in their own Countrey, in which the great Cities and Tomy 
had always a conſiderable Share, as they have in the German Diets to this Day; th; 
the King might then (as he is now) be entruſted with the Prerogative of makig 
new Cities and Boroughs with like Privilege with the old ones; tho this wis hy 
rarely practiſed till the Reign of James I. The Two Univerſities being ſome ct th 
firſt Corporations on which he conferr'd this Privilege by Charter of eleCtins nd 
ſending Burgeſles to Parliament ; which Power has, I confeſs, been exerciſed ee u 
2 Grievance in the Reigns of his Son, and Grandfons ; fo that it were to be miltd, 
that there was a Law paſſed, that no new City or Borough ſhould be made for the 
future without an expreſs Act of Parliament. | 5 

Now I would very gladly hear what you can farther ſay to ſo many weight A 
thorities, which I have now given you; for evident it is, that if they are compel 
and confidered in Series of Time, that neither Edward IId or IIId, nor theit lug 
or learned Councils, no nor the Parliaments of their, and ſucceeding Times, hal ot 
heard any Thing of Dr. Brady's Annus Mirabilis, or 49th of Henry III. which xs 
but 43 Years before the Reign of Edward II. his Grand- child, and little abor 60 
Years before that of Edward his great Grandſon. 

M. Well notwithſtanding all this, whoſoever will reflect upon what the Doch 
hath writ, may ſuſpect that the Judges (nay Parliaments) were very ignorant ine 
Hiſtory of this Nation, or that they ſpoke out of Defign. And it is a great A 
ment that the Lawyers ſtudied and knew only Popular and Lucrative Law, and ntl 
Conſtitutions of the Nation before their own Time. And tho' I muſt corfels wide 
you have now ſaid may ſeem to me to carry ſome weight with it; yet fince 19 
not eaſily change my Opinion, upon the rſt hearing of a new Argument of Aw! 
rity, give me leave better to conſider what you have ſaid. Bur in the mean Time inc 
you have now mentioned the German Diets, pray Sir, before we leave off, ſhi 
what you undertook to prove at the firſt Entrance on this Subject; vis. That i 
all the great Councils, or Aſſemblies of States in Europe, which are derivel 
the Germans and Gothe, there are found Repreſentatives for the Plebeians or Cont 
mons, diſtinCt from the Clergy, and greater and leſſer Nobility. Tong 

F. I readily agree to your Deſires, but fince my own Notes concerning this 
ter are very long, and that I have them not about me; Pray give me leave to 


1 


partial, ſince he was not only remarkable for his great Skill in Hiſtory, but il 


as being a great Friend and Diſciple to Sir Robert Elmer in Politicks, was 4 fe 


hement Aſſertor of Abſolute Monarchy, and an utter Enemy to the 1 * 1 
| 1am ws 


- 


liaments; yet this very Perſon in his Treatiſe called, The Stumbline of Diſobedience 
and Rebellion, &c. printed 1658. in his 5th Chapter (I have already quoted for the 

Inferior Clergy being anciently. a Part of the great Council or Parliament of the 
Kingdom) proves the Uniformity of the Three Eſtates to have been the 

ſame in all the Chriſtian Kingdoms on this fide of Europe. He runs through them 

all, beginning with Germany, which I ſhall contract, becaufe he there ſays a great 

many other Things not ſo material to our preſent Purpoſe. 

And firſt, beginning (as of right) with the German Empire, Thuanws gives this Auguſt. Thuan, 
Note in general, Imperium in tria ommino membra dividitur, that the Empire is di- Vt. 46. a. 
vided into Three Eſtates, over all which the Emperor is the Head or Supream Prince. 

Of theſe the firſt Eſtate is ex facro Ordine, of the holy Hierarchy, compoſed of the three 
Spiritual Eleclors, together with the Reſidue of the Archbiſhops and Biſhops, and 
many Abbots, Priors, and other Prelates. The ſecond is of the Nobility, con- 
ſiting of Three Temporal Elefors, the Dukes, Marqueſſes, Lantgraves, Burgraves 
Earls, and Barons, of which there is no determinate Number; the Emperor having 
Power to add daily to them, as he ſees Occafion. The Third Eſtate is of the free 
= Imperial Cities, in Number Sixty, or thereabouts, who repreſent themſelves at 
1 3 = Diets, by ſuch, Commiſhoners or Deputies as are authorized to that 
_ - PO. | | 

0 Next paſs we over into France, and there we find the Sub; 
001 bree Eflates, whereof the Clergy is the firſt. Rex 9 2 . = way 84. 
= cerdotio, Nobilitate, Plebe, ſubſidia rei pecuniariæ petiit. So Paulus Ems doth 
inform us. Out of theſe Three are choſen certain Delegates or Commiffioners 
WW ſome for each E/tare, as often as the King's Occaſions do require their Meeting; th 
Time and Place whereof is abſolutely left unto his Diſpoſing : And theſe — t 
dq make up the Convent Ordinum, or L'Aſſemblie des Eflars as the ee e 
aal it, in Form much like the Eng//h Parliament : [And of the Meeting of cheſs 

= 7 bee Eſtates, not only this Author, but all the other French Hiſtorians z and in 
A 1 gen Phil. de Commines make frequent mention. CE 
= Paſs we next over the Pyrenees, to th | ; | f 
each the ſame Three 22 whoſe 3 he 1 . 1 
(in Saniſb the Cortuz) or chief Court, war £29, by Way - Eminenc . 5 (line . 
$H ct the CD, the NoObiliiy, and the Commiſſioners of the Provinces , Sl , . 

CCC TTT 
5 , | rimſion, à [ 
ment for the Realm of Aragon, — of dying 22 e Farlia- Gen. Hiſt. of 
E1owzs and Commonalties, having Place in the ſaid Eſtates ' conven a b Ki 1 
wat Saragoſſa, Anno 1325, for ſettling the Succeſſ f 5 7 NEL 
BEA tor Caſtile, we find a Pans of Th RE —— Kt be any 
ſimmoncd ar Toledo by Alfonſo the Noble, Anno 1210 3 Ga ol 4 _ 

n made by the Moors : Another before! MN ot an Invali- 
1 * * or = ee _ fame King, Au- 14 lib. 10. 
Pen gia ot the States held at To/edo by dna 5 . "y 
er ſearing to the Succeſſion of his Son Don John; in whi 8 1 > 1d. li 
Nobility, and almoſt all the Towns and Citi ee ON, oh ma 
. ities which ſent Commiſſioners to the 
B . Iſo find a Meeting of 7h = 
Bf be Three Eſtates of Navarre at the To hay 71 * . e ee 
be Kingdom in Obedience to Kin wn of %a, Anno 1481, for preſerving 
BY g Francis Phæbus, being then a Mi 
ae: And for Portugal, th = C 
cod Towns of Por wot 2 Tm veg —_—_— : _ gin hag _ 
th. Der oth Auno 1581, to acknowledge Phil 
F ae rag King , and to ſettle the Government of that Kingdom for — 
| : Now let 5 ö Id. lib. 30. 
ee ae * dds felt = 9 Logon Kingdoms, and {till we find the Peo- 
ro the Nobir: Manner ; and their great Councils to confiſt of the 
: 121 8 2 and certain Deputies, ſent from the Provinces and Cities, as in 
| Wnt Nobites 2 er - Ween the 2 . ren of ons e 
$ —.— - their Kings z but no ſooner 5 22.03 125 A 2 _— 10 200 BE LINED | 
 W-crey inſtit : Dr1 mitted, and a2 
19 A Bios — inſtantly we find a Third Eſtate, Eyiſccpos & Sacerdotum I js 
eee, Biſhops and others of the Clergy ſuperadd eie Or 

Ie Kings, and the Diſpatch of gy ſuperadded to them, for the Election of 2. J 2. 
e fo this Day. In Denmork we fill fu tie Lune. if he mf ft wel 
1 : nn Venmark we hall find the ſame, if we mark it well. I Pecad, 2. 

| For J. z. 
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438 BiB1rtoTHECa PIT Ie 
Pontan. in Do. For though Pontanus ſeem to count upon Five Eftates , making the Regal F. 
rie deſcript. Id. to be the firſt, and ſubd ivid ing the Commons into Two ; whereof the Y 
* 1 gt makes one, and the Tradeſman or Citizen the other: Yer in the Body of the jr 

ſtory we find only Three, which are the BrYhops, the Nobility, and Qvitatum 15 2 
gati, the Deputies or Commiſſioners of Towns and Cities. For Sweden, it e '.. 
near the Government and Forms of Denmark, and hath the ſame Eſftares NT 
grees of People, as amongſt the Danes; that is to ſay, Proceres & Nobiles the The 
and theleſs Nobility ; Ep:ſcop: & Ecclefraſtici, the Biſhops and Inferior Clergy 1 
tes & Univerſitates, the Cities and Towns Corporate, (for fo I think he means hy es 
verſitates,) as Thuanus muſtereth them. To which we may alſo add (tho? here ons 
by this Author ) the Delegates of the Ruſticks or Huſbandmen, who 8 
1 Fourth Eſtate in the Aſſembly of Eſtates in this Kingdom.] Where the Biſhn 
„ and Clergy enjoy the Place and Privileges of the Third Eſtate (notwithſtang;;, 
"i the Alteration of Religion) to this very Day; the Biſhops in their own Perf 
1400 and a certain Number of the Clergy out of every Socher, (a Diviſion like our 
«bg | Rural Deanries,) in the Name of the reſt, having a neceſſary Vote in all ter 
Parliaments, | And this Swedyh great Council is the more remarkable, heryyp 
comes very near our Conſtitution in Exgland, in which I proved the Inf; 
Clergy, and the Commons (not excepting the meaneſt Freeholders ) ancien 

had their Repreſentatives. : 
120 1 So that it had been the ſtrangeſt Thing that could have been obſerved in all iq 
17 Political Conſtitutions on this Side of Europe, if that of England, tho deſcent 
18 from the ſame Gothic Original, and founded according to the fame Maid 
| | ſhould have had no Repreſentatives for the Commons or Plebeians in their grex 
1H Councils, or Parliaments. Dr. Heylin here concludes with Scotland and Exlul. 

the former of which, ſince you agree to have had from all Times, Citizens i 
Burgeſſes in their great Councils or Parliaments, I need not repeat what js thee 
ſaid, ſince it is no more than what you your felt have granted; and as for Ein 
8 he owns, (as appears by the Paſſages I have already cited out of this Chupta) 
1 Page 193. that the Clergy, Nobility, and People were called to a Parliament held inter 
[ Hisſenty II. at Clerkenwell. | 

M. I will not deny, but there were Repreſentatives of the Cities ant gat 
Towns, in the great Councils or Aſſembly of Eſtates of all thoſe Kingdoms you 
| have now mentioned out of Dr. Hitins Treatiſe; yet whether they were ther 
from the very firſt Inſtitution of thoſe Governments is much to be doubted, But 

ſince I have not now Leiſure to enquire into the Original of all theſe Kingdoms; RS 
nor at what Time each State began to come to theſe great Councils; give ne 
leave in the mean Time to remark, That all theſe Kingdoms (except n 
came nearer to that Conſtitution which we ſuppoſe to have been anch in 
England and Scotland, and alſo other Kingdoms where Feudatory Tenure we 
B. A. T. p. gs. obſerved, and conſequently none but the Chief Lords or Barons by Knig &. 
| Service, and that held of the King; ſo that all thoſe Foreign Councils, 0 
Dyets, Cc. at firſt were all the ſame, as conſiſting of Emperors or Kings ith 
their Earls and Barons, Biſhops, and great Officers; as is evident from all the00 
Vid. Recoldus German and French Authors. And ſince Cities fent Deputies in Germany and ly, 
Diſcurſus Folit. they were only from Imperial Cities; the like I believe would be found in Nu, 
p. 126. and thoſe other Kingdoms you have now mentioned; but you cannot {hen dee, 
"(unleſs in Sweden) any Repreſentatives elected by the Common People, 0 br 
ſticks, diſtin from the Nobility and Gentry ; like our Knights of Shue f. 
England. So that I {till doubt, whether all the Repreſentatives of the great Lands, 
and other Nobility that appeared in the Councils of theſe Kingdoms were 0. l 
Tenants in Capite, and no other. | 
F. That this is a meer Surmiſe of yours, I think J can eafily prove; for 
the firſt Place, as for the Biſhops, Abbots, and Clergy, who ſtill made the 
Eſtates in all theſe Kingdoms; nothing is more certain, than that they feel 11 
of them held of the King by Knight's Service, and therefore could not le 


mily 


Id. Iib. 131. 


in their great Councils by that Tenure ; that Inſtitution being for ought 8 

peculiar to England, and introduced by your Conqueror, as you 

acknowledge. And as for the Temporal Nobility, you will find, that in 

not only thoſe Noblemen that held of the King by Military Service, but * 

who held in /ibero Alodio, without any ſuch Service at all, had Places, £1 

themſelves or their Deputies, in the Aſſembly of the Eſtates. So likewiſe Cie 
| 3 
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Citi Towns that ſent Deputies to it, I believe you will: not find that any 
C On of the King in ue. And to come to Germany; you are likewiſe as 
much miſtaken, in fancying that all the Imperial Cities were ſubject immedi- 
W :tely ro the Emperor before they became ſo. For Hamburgh and Lubec were once 
ſub ject to their own Princes; the former to the Duke of Holſteim and Slefwick, and 
the latter to Earls of its own; till at laſt they either purchaſed their Liberties 


4inſwick was always a free City, till it was united to the Empire by its 
_ . I could "Wd you the like of ſeveral other Cities, now called Im- 
perial, who held anciently not of the Emperor, but either of their own Earls, or 
WW Biſhops ; though I grant it was the Charters of the Emperor with the Conſent of 
= the Diet, that gave them a Place in thoſe Aſſemblies. And though it is true, that 
in all the reſt of theſe Kingdoms, the meer Ruſticks or Peaſants have no Re- 
preſentatives in their great Councils; yet this makes no Alteration in the Caſe, if 
you pleaſe to conſider it; for the Nobility and Gentry are the only true and pro- 
per Owners of the Lands of thoſe Kingdoms; all the Ruſticks or Peaſants being 
meer Vaſſals, and in France almoſt Slaves to their Nobility and Gentry, who (as 
I have already faid) had all alike Votes in their Aſſembly of Eſtates, as well 
= thoſe who held of the King in Chief by Knights Service, as thoſe that did nor. 
Wbereas it was always far otherwiſe in Eng/and, where the meaneſt Freeholder 
= was always as free as to his Perſon and Eſtate, as the greateſt Lord of whom he 
WS held. And hence it is, that we have had from all Times thoſe of the Degree of 
= Ycomen, ſo peculiar to Exgland, as Forteſeue in his Treatiſe de Laudibus Legum 
Analiæ takes Notice, who if they lived on their own Lands, had no more Depen- 
dance on the Noblemen and Gentlemen, than they have now; and therefore it 
nas but Reaſon, that theſe ſhould have their Repreſentatives in Parliament, as 


leſs Share in the Riches and real Eſtates of the Kingdom. Secondly, Pray take 
Notice, that in the reſt of the Kingdoms of Europe, except England and Scotland, 

there was no Difference in Point of Privileges as to being Taxed, or having Voices 
: in the great Council of the Kingdom, between the higher Nobility, ſuch as had 
the Titles of Dukes, Marqueſſes, and Counts; and fimple Gentlemen. Whereas 
in England it has been always otherwiſe (at leaſt ſince the Conqueſt) ; and the Earls, 
and Barons had by their Tenures, Places as Lords or Peers in the great Council 
of the Kingdom, and ſo made a diſtin Body from the reſt of the People; where- 
Fas in other Countries, the higher Nobility and Gentry are reckon'd as all one 
EE ſtate; and therefore it was but Reaſon, that the reſt of the Inferior Nobility or 
WE Gentry, ſhould have their. Repreſentatives in this great Council, or Parliament, 

Sor otherwiſe they would have been as very Vaſſals as to their Eſtates, to the great 
Barons and Tenants 77 Capite, as the Boors in Germany, or the Peaſants in France 
were to their Lords, by whom they were taxed at their Pleaſures ; which they 
eerer were in England, as we can find either from Hiſtory or Records. So that 
though I grant that it is the municipal Laws of each Kingdom or Nation, that 
Wn uſt determine what are the governing Part of the People in thoſe Countries; yet 
Wh ough that was not abſolutely the ſame in all of them as it is in Exgland, yet we 
Wind ic ſo in the main; and the Repreſentatives of the Cities and Towns do ſuffi- 


2 


Wc iently aſſert the Right of the Plebeians or Common People, who make the Third 
tate in thoſe great Councils. But I muſt here except Sweden, in which it is 
un, that the meer Ruſticks or Boors had always their own Deputies in their 
Poets, as well as the Cities and Towns ; and if Sweden had this Privilege, I cannot 
p< why the Exel Gentry and Yeomanry (who with us make but one Body of 
mmons) might not have had the like, till you can ſhew me more ſufficient 
Wt roots to the contrary. 845 = 

=. Well, Sir, 1thall confider of what you ſay. But fince it grows late, that we 
Way wind up this Converſation as faſt as we can, give me leave to tell you, thar 
bough 1 ſhould admit all that you have hitherto averred for Truth, and that we 
| Winould grant the Commons of Exgland to have been as Ancient a Part of the great 
| Council, or Parliaments, as any of the other Two: What is that to the main 
on in Queſtion between us, viz. that of Non: reſiſtance of the King upon any Ac- 
Kd Hum whatſoever ? Or how can you juſtify thoſe of the Clergy, Nobility, and Gen- 
once Church of England, for taking up Arms againſt the preſent King, _ con- 
= 3 tributing 
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% : : de Revus Hun- 
they enjoy from their Princes, or elſe caſt them off, and were after received into , Cap. 
the Body of the Diet by the Bulls or Charters of ſeveral Emperors. And ſo like- 2. p. 30. 


well as the Inhabitants of the Cities and Boroughs, who had moſt of them a fir 
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tributing ſo much as they have done to the driving him away, and in bringing 
Things to this Confuſion they are now in? Since, let your Conſtitution of Grew 
Councils and Parliaments be never ſo Ancient, let us alſo for once ſuppoſe them A 
you do) to have a Share in the Legiſlative Power of the Nation, yet how can this 
Authorize them (much leſs any private Perſons out of Parliament) to take up Am: 
againſt the King, or thoſe Commiſſioned by him? Since the whole Current, both f 
Common as well as Statute-Law runs directly againſt you; and all with one C 
ſent aſſert, That the Diſpoſal of the Militia, or Military Force of the Kingdom ha 
been even ſo abſolutely in the King's Power, and at his Diſpoſal, that no 
can without being guilty of Treaſon, take up Arms (whether offenſive or defer 
five) without his Commiſſion to authorize him to do it. So that no GOVernmay 
in the World is more averſe to all forcible Reſiſtance than our own; the . 
having been even from your Time beyond Memory ſo fully polleſs'd of the mh 
Militia, or Power of raiſing offenſive or defenſive Arms in this Kingdom, that iti or 


* 


preſly forbidden by the Statute of the 7th of Edward I. againſt coming to Parlamen 
and Treaties with Force of Arms; in which the King ſets forth, That in the loft Pi 
ment, the Prelates, Earls, Barons, and the Commonalty, (In Latin Commugin, ,, 
Body of theRealm ) have ſaid, that to us ( i. e. 10 the King ) it belongeth, and oy tr 
it is through our Royal Seigneury, to defend (that is, in old French, to forbid ) Ng f 
Armour, and all other Force againſt our Peace, at all 1imes when it ſhall pleaſe x 
and to puniſh them according to our Laws and Uſages of our Realm; and herein 
they are bound to Aid us as their Sovereign Lord, as oft as need ſhall be, Fr 
whence you may obſerve, that it is the King's Prerogative to forbid all manner gf 
Arms, or Armed Force within the Realm; ſo that no Man can lawfully Arm hin. 
ſelf without his Authority. And this is further confirm d by the Statute cf z 
Edward III. concerning Treaſons ; wherein it is declared, (without any except 
Caſes to the contrary ) That to levy War againſt our Lord the King in this Re 
or to be adherent to the Kings Enemies in his Realm, groing them Aid or Confart i 
the Realm, or elſewhere, is Treaſon. And Sir Edward Coke upon this Statute ſitt 
thus, That this was High Treaſon before by the Common Lato; for no Silat an 
Levy War within the Realm, without Authority from the King; and if any Alu lei 
War to expulſe Strangers, to deliver Men out of Priſons, to remove wickel Cup 
ſellors, or againſt any Statute, or to any other End, pretending Reformation, on thir 
own Heads, without Warrant, this is Levying of War againſt the King, becauſe thy 
take upon them Royal Authority. From which Statute, as allo from your onn 
Oracle's, (Sir Edward Cole s) Interpretation of it, you may obſerve that ir want 
only Treaſon to make War againſt the King's Perſon, but to take Arms tomike ary 
Reformation or Alteration in Church or State, without the King's Authotiy, Nor 
can any Subject of Eugland jultify the taking Arms upon any Account , 
unleſs it be by the King's Commiſſion. And therefore all the Judges of Erglml, in 
the Caſe of Dr. Story, who was Executed for Treaſon in the Reign of Queen El 
zabeth, did with one Conſent agree, that the very Conſultation concerning miki 
War againſt the Queen, ſhall be interpreted a making War againſt her Perſon, ad 
ſuppoſes a Deſign againſt her Life. So that nothing ſeems plainer to me, thartut 
by the Ancient as well as Modern Laws of Exgland, all defenſive as well as cee 
Arms, are exprelly forbidden and condemned. 
F. I think I {hall be able to make out, notwichſtanding what you have now fd, 
That all Reliſtance of the King, or thoſe Commiſſioned by him, is ſo far fron be- 
ing Treaſon, as you ſuppoſe, that it is every Man's Duty to oppoſe him, jn Ca 
he goes about to ſer up, inſtead of a Legal Monarchy, a Tyrannical Ata 
Power in this Nation, ſince this is but to preſerve the Original Conlfiur 
Parliaments, which in ſome Caſes cannot be maintained without ſach a Ref 
be allowed. But to proceed to the Authorities you bring from our Statutes; ASI 
the firſt you urge, from that 7th of Edward I. I think that can by no means c 
the Buſineſs for which you deſign it; for in the firſt Place, this is only a Declan” 
of the Biſhops, Lords and Commons of the Land, that it belongs to the King © 
defend (i. e. forbid ) all Force of Arms: But mark, Sir, what Force: Sure 1 5 
only meant of ſuch Force as belongs to the King's Prerogative to forbid ; 9% 
Force of Arms againſt the Publick Peace, and ſuch as he might puniſh accord! 
to the Laws and Uſages of the Realm; and therefore the Statute exprelly dn 4 
that (as Subjects) they are hereunto bound to Aid him their Sovereign Lord! 1 
K ing at all Times, when Need ſhall be; but does this Act any where 1, 1 


= Dialogue the Eighth. 

FE + an irreſiſtible Power to diſturb this Peace by his own private Illegal Commiſ- 

plas That hy Men are bound to aſſiſt him in it; or becauſe (tor Example) he 

eh Authority to puniſh all Men accord ing to Law that ſhall come to Parliaments 

with Force of Arms, that therefore he hath an unlimited Power of raiſing what 
5 * ſoning or deſtroying the whole Parliament if he pleaſed, 


d, and impri tif! | 
N 391 body might "hiſt him, if he had gone about ſo to do. The like may be 


I N 74. 3f the King ſhould norori ouly and inſupportably by Force invade all the Civil 
l jberties and Properties of his Subjects, by levying Taxes, or taking away their Eſtates 
WE by downright Force, contrary to Law. Now can any body in his Senſes believe that 
bie A& of 25th of Edward III. was made to prevent all Keſiſtance of ſuch Tyrannical 
Violence, and that the Reſiſtance of thoſe Forces (whether Foreign or Domeltick) 
WE that might be fent by the King's private Commiſhon to murder or enſlave us, is 
making War againſt his Perſon, or that it comes within any of the Caſes expreſ- 
ea in that Statute? And therefore cannot fall within the Compaſs of Sir Edward 
dies Comment upon this Statute; all the Oftences therein ſpecified being Trea- 
Ps at Common Law before that Statute was made; nor is the Reformation there 
mentioned, to be underſtood of a juſt and neceſſary Defence of our Lives, Liber- 
WS tics, Religion and Properties, as ſettled and eſtabliſhed by the Laws of the Land, 
co be looked upon as making War againſt a weak or ſeduced King; but is rather in 
Defence of him and the Government, by oppoling Tyranny, which will certainly 
= bring both him and us to ruin at laſt ; {o the etormarion he there mentions is on- 
y to be underſtood of ſuch Inſurrections and Rebellions as have been made under 
ble meer Pretence of Religion, or obtaining greater Liberties for the Common Sort 
ot people than they had by the Law of the Land; ſuch as were the Rebellions of 
, Tyler in King Richard II. and Mortimer's in Henry VI's Reigns; not to mention 
WE the other Rebellions raiſed by the Papiſts in the Times of King Henry VIII. Edward VI. 
QE abeth's Reigns ; all which being begun by ſeditious or ſuperſtitious Men, were 
certainly rank Rebellions, and fo are and ought to be eſteem d by all good Subjects. 
MI. I grant theſe Pretences ſeem very fair and ſpecious; yet notwithſtanding this 
our pretended Right, or a Neceſſity of Reliſtance of the King, or thoſe commiſſioned 
1 by him, in Caſe of Tyranny, has been ſtill looked upon as Rebellion in all Ages, 
Band the Actors dealt with accordingly whereever they were taken. 
F. I do not deny but as long as Arbitrary and Tyrannical Princes could get the 
better of ir, and keep the Power in their own Hands, they ſtill executed for Traytors 
WES hoſocver oppoſed or reſiſted their wicked and unjuſt Actions, tho they were never 
near Relations to them: Thus both Edward and Richard II. put their Uncles the 
SED ukes of Lancaſter and Glouceſter to death, meerly becauſe they joyned with the reſt 
f the Nobility and People to prevent their Deſigns. So that it is not the Execution 
f the Man, but the Cauſe that makes the Traytor; ſince Princes are ſeldom without a 
ufficient Number of Judges and Jurymen to condemn whomſoever they pleaſe to 
ll upon. 
But chat the Clergy, Nobility and People of England have always aſſerted this 
WA Sh of Self-Defence, in Caſe their Liberties and Properties were unjuſtly inva- 
ed by the Tyrannical or Arbitrary Practices of the King, or thoſe about him, I 
Whink I can prove, by giving you the Hiſtory of it in ſo many Kings fince your 
onqueſt, as will render it indiſputable, if you pleaſe now to give me the hearing, 
Wer clic to defer it till the next Time we meet. 
.I conteſs I was ſo weary of fitting up ſo long at our laſt Converſation, that 
mae a Reſolution not to do ſo any more; and therefore ſince it grows late, 
ess leave oft now; and I promiſe to meet you here again within à Night or 
s, and then Iwill hear how well you can vindicate your Right of Reſiſtance from 
wor Hiſtory. But if you have no better Proofs for it than the Rebellion of 
We" Barons in King ohn and Henry IIId's Reign, you will ſcarce make me your 
wert; lince Impunity does never ſanctify a wicked Action, or render it the more 
= awful ; and you have already given it me for an Axiom, that a Fa&o ad us non va- 
je quentia, 
accept of your Appointment with Thanks; but pray do not forejudge my 
onments till you hear them; and as for the Axiom, I allow it for good, pro- 
e may urge it in my Turn: But in the mean Time I ſhall wiſh you good night, 


Al. And I the fame to you, 
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F 
Whether by the ancient Laws, and Conſtitutions of this In. 
dom, as well as by the Statutes of the 13th and 14th of king 
Charles the Second, all Reſiftance of the King, or of to 
commiſſioned by him, are expreſly forbid, upon any Pretn, 
whatſoever. And alſo, Whether all thoſe who aſſifted bis lu 
Majeſty King WILLIAM, either before, or after his cnn 
over, are guilty of the Breach of this Law. 
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IR, I am glad to ſee you again fo ſoon; for I was juſt now lokine 
over ſome of our old Hiſtorians, that lie here upon the Table, ton 
8 © up my Memory for ſufficient Inſtances and Authorites, that it hah 
$2 been always the received and conſtant Cuſtom and Prattice of the 
8 Clergy, Nobility, and People of this Nation, to defend the ance 
Government of this Kingdom by general Councils or Parliaments; as alſo ther jul 
Liberties and Properties, not only by Remonſtrances and Petitions, hit by 
Force too, againſt the King, and thoſe commiſſioned by him, in caſe they fund 
them evidently and violently invaded, beyond what any fair or gentle Mes, 5 
Petitions and Interceſſions, were able to redreſs. And for Proof of this, I fill 
as high as the Times of the Kings of the Weſt Saxons, from whom all the King 
England before the Conqueſt were deſcended, after the Kingdom of the Ie} Su 
ons had prevailed over all the reſt. I ſhall therefore begin with the Reign ef d. 
bert King of the Weſt Saxons, who, as I told you in our 6th Converſation, brat 
ing the Laws and Conſtitutions of the Kingdom, and tyrannizing over all Sorts 0 
People, was in a General Council of the whole Kingdom depoſed, and expelled nt 
the Foreſt of Ardredſwald, where he was afterwards {lain by a Hogherd; as thedux- 
on Annals under the Year 755. as alſo Huntingdon, and Malmsbury, relate. [ſhall 
not mention the Depoſition of King Edwin, by the Mercians and Northuntriils 
and their chufing his Brother Edgar in hisStead, becauſe not done by the Comma 
Council of the whole Kingdom; and that alſo for {light and inſufficient Grounds 
Therefore fince the Times before the Conqueſt do afford us no more Emp 
of this kind among the Kings of the Weſt Saxons Race; (to which I only cl 
my ſelf) fince thoſe Kings being for the moſt Part at Wars with the Danes wil 
Time of Edward the Conſeſſor, had ſomewhat elſe to think on than the m3 
themſelves* Abſolute, or Tyrannizing over their Subjects: But indeed, fi 
ſcarce to be found in Hiſtory a Succeſſion of more mild, juſt and valiant Pins 
than Egbert the Firſt King of all Eng/and, and his Deſcendants. 1; 
M. Pray Sir tell me to what Purpoſe you cite theſe Inſtances of the Nob 4 
and People of England depoſing and caſting off their Kings in the Times * 
the Conqueſt; is it that you would juſtify that Common. wealth Principle, 


the Parliament hath the like Power to depoſe the King at this Day in Caſe c - A 
| Inſtingeme 2 | 
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mental Laws of the Kingdom, or Breach of the Ori- 
pray ſpeak plain, 


ingement of the Funda 
55 Contra (as thoſe of your Party now term it?) If you do, 


b know what Anſwer to give you. 5 | 
E 1 _— it, (as undeniable a, Matter of Fact,) That the Engh/h-Saxons 
id often exerciſe that Power they had reſerved to themſelves, of Electing and 
W Depoſing their Kings, when they became inſupportable for Tyranny or Miſgo- 
vernment; as appears not only in the Kingdom of the Weſt-Saxons, 1 have now 
inſtanced in, but in almoſt all the other Kingdoms of the Heptarchy ; in which 
mere are to be found many more Inſtances of the Depoſitions of their Kings; 
chan what were in the Weſt-Saxon Kingdom: And this was then very Juſt and ne- 
ceſſary, fince theſe Kingdoms were all Elective, and none of them Hereditary ; 
and that the general Meeting of the great Council of the Nation was always at 
©: and conſtant Times; and did not depend upon che Will and Pleaſure of the 
King, either to call or diſſolve them, as I have already proved: And that this 
= Power was no unuſual Thing, I appeal. to all the Ancient Kingdoms of Europe, 
W funded after the fame Model as ours, and which 1 mentioned at our laſt Meet- 
nig; ſo that nothing is more frequent in their Hiſtories and Annals, than the 
= Depoſing of their Kings for the above-mentioned Crimes of Tyranny or Miſ- 
government. But that ſome of theſe Gothic Kingdoms, as Denmark and Swe- 
deen, whilſt they continued Elective, have exerciſed this Power even till of late, 
WET i; {o notorious in Matter of Fact, that it needs no Proof, ſince the Kings of thoſe 
Kingdoms hold their Crowns at this Day by that Title, and on thoſe Conditions 
Ws which the Nobility and People gave them, after the Depoſition of their Predeceſſors. 
But though this were ſo anciently alſo in England , ir does not therefore follow 
that it muſt be fo now; for ſince the Crown of this Kingdom became Heredi- 
Erary, and that the Calling and Diſſolving of great Councils or Parliaments came 
to depend wholly upon the King's Will, I muſt allow, that the Caſe is much al- 
Etered,, and that the Two Houſes of Parliament have now no Power to de- 
poſe the King for any Tyranny or Miſgovernment whatſoever. The firſt Par- 
lament of King Charles the Second, in the Act for attainting the Regicides, have 
Wzatually diſclaimed all coercive Power over the King; and yer for all that, the No- 
bility, and People of Eugland, may ftiil have a good and ſufficient Right left 
mot defending their Lives, Religion, and Liberties againſt the King, or thoſe 
commiſſioned by him, in caſe of a general and univerſal Breach and Invaſion 
pf the Fundamental Laws of the Kingdom, or Original Contract, (if you will 
Fall it ſo), and not to lay down thoſe defenſive Arms, till their faid juſt Rights and 
WLibertics are again reſtored, and ſufficiently ſecured ro them. So that though I will 
Wot bring the Cuſtom of the Eng//h-Saxons as a Precedent for the Parliament's De- 
Poſing of the King, yet I think I may make uſe of it thus far, that this Nation has 
oer exerciſed this neceſſary Right of defending their Liberties and Properties, 
hen invaded by the King or his Miniſters, either by Colour of Law, or open 
orce. And that this hath been the conſtant Practice from almoſt the Time of your 
retended Conqueſt down to later Ages, I think I can make out from ſufficient 
uthorities, both from Hiſtories and Records. | 
YH M. Though your Dottrine is not ſo bad as 1 expected, yet it is {till bad enough; 
nd | never knew this Right of Reſiſtance carried home, but that it always 
| Ended in Depoſing and Murdering of the King at the laſt; as we have ſeen in our 
en Times: But let the conſtant Practice have been as it will, I am ſure ſuch Re- 


* 7 


Wiltance hath been always condemned by our Ancient Common Law, as well as Mo- 
en Statutes, as 1 ſhall prove farther to you by and by. And therefore pray give 

p< icave to tell you, That the never fo conſtant Practice of an unlawful Thing, 
ao more juſtify the doing of ir, than that conſtant Uſage, Time our of Mind, 
WE" [hicves to rob between London and St. Albans. Not that 1 fore-judge-you; 
ate to hear any Inſtances and Authorities from Hiſtories or Records to make 
5 EDO your Aſſertion. 
þ 


2 
3 


F I thank you for your Patience: What therefore if I prove that ſuch Re. 


E. iltance has been not only actually exerciſed by the Clergy , Nobility and People 
1 former Ages, but that it hath been alſo allowed by our Kings themſelves, and 
ed of by great Councils, or Parliaments in thoſe Times, tor lawful, and the 
. 3 in it wholly indemnified and ſaved harmleſs ; nay, a Power given them, 
| |. 6 4 by the King himſelf, to refiſt him, and defend themſelves, in caſe 
- * roke his Charters and . * to and with his Nobility Lr 
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ſtance of King Henry II. at the End of whoſe Reign. Hoveden in his Ann 
Philip King of France, with the Conſent of their | Biſhops, Earls, and B 


BizLioTHnrcaPotiti ct 
People,or elſe with ſome Foreign Prince? Which may appear from this remarkable In 


us the Conditions of the Peace made in the laſt Year of this King, © e 


| . wy - arons 
where, among other Articles, you will find this for one, particularly relating to rn, 


Barons of Eng/and, who were allo to ſwear to the Peare, in theſe Terms; E 
nes Barones Anglia jurabunt, quod fi Rex Angliæ noluerit bas Conditiones ten 4h 
f | 5 ets Of i . ; ere V 
quod ipſi tenebunt cum Rege Franciæ, & Comne Richards, & eos adjuvabun be 
Poſſe contra Regem Angliæ, Cc. Whence we may without doubt conclude, & 85 Hh : 
Reſiſtance of Subjects in ſome Caſes againſt their Kings, was then allowed of _ J 5 
by the King himſelf, and thought not inconſiſtent with the Allegiance they "eg = - 
him, though it might ſuſpend it for a Time. "= 
M. J confeſs, this Inſtance would be of ſome Weight, were it not for the Cr. WM 
tical Time when this Peace was made; vis. when Richard Earl of Poifoy the 2. 
King's Eldeſt Son, had rebelled againſt his Father, and taken Part with the Kin, WR hi 
of Fance; and had drawn over a great many of the Norman, and Piclavian — WM i: 
Engliſh Barons to his Party; which when King Henry perceived, this very Author WW J 
you have quoted here, tells you, Quod Rex Angliæ in ardo poſits Pacem fecit eum © 
Rege Philitto; that is, was conſtrained to make Peace with, him: So that King int 
Henry being in this Streight, the King of France and Earl Richard, with the Ba. bad 
rons of his Party, forced King Henry to ſign what Conditions they pleaſed ; for . Pi 
there is no ſuch Clauſe ſo muchas mentioned for the French Barons. = / 
But make the moſt of it, it is but a Temporary Relaxation of Allegiance from nen 
King Herry to his Barons, and the King might ſurely thus releaſe them if he plea- deal 
ſed : But it is plain, they could not have acted thus, without this Condition had ©nc 
been expreſsly inſerted. 44 
F. Well, ſuppoſing King Henry to have been never fo much conſtrained to the and a 
making of theſe Conditions; and that it was his own Act that rendred it lawful, . (fer 
it {till proves as much as I urge it for; viz. That neither the Kings of Bande WM nike 
or England then thought this Reſiſtance abſolutely unlawful ; for then the WM 5iror 
King's own Act could never have diſpenſed with it. an 
But to ſhew you farther, that the People of this Nation have ever maintained WM tors. 
this Right of Reſiſtance, even without the Allowance of our Kings themſelves : And WM tiſho! 
for the doing of this, I ſhall proceed with the earlieſt Inſtances of this Kind after L. 
the Conqueſt; viz. In the Time of King Richard the Firſt, during whoſe Abſence the s. 
in the Holy Land, he had committed the Government of his Kingdom to W:1;uwv WM ind a 


Biſhop of Ey, who abuſed his Power by an arbitrary and inſolent Carriage; affront- WI all hi 


ing and oppreſſing on Earl of Morton, the King s own Brother, and Zeffry Arch. true | 
biſhop of r*, the King's baſe Brother; whereupon they role up againſt him; Pope 
and having the Biſhops, the Farls and Barons of their Side, appointed the ſaid and tc 
Biſhop a Day, to anſwer to his Crimes in the King's Court, or great Council of the WW was t 
Biſhops, Lords, and Tenants 2 Capite, then called: Curia Regis; where, when he WI Subje 
refuſed to appear, they all with one Conſent came to London, and fought with the Wl erante 
Followers and Adherents of the ſaid Chancellor by the Way. When they came to more 1 
Town, Earl Yon, with the Archbiſhops of ork and Rowen, with all the Earls and the Po 
Parons, together with the Citizens of London, met in St. Paul's Church-yard, and plainly 
there it was propoſed, that the ſaid Chancellor ſhould, for his Evil Government, be WW this K. 
depoſed and baniſh'd the Kingdom: And ſo he immediately was, by the general WW cordin 
Conſent of the Common Council of the Kingdom. So that you ſee the Nobility W in whic 
Clergy, and People, had then no Notion of an irreſiſtible Power in the King, and WW ſhoulg 
thoſe put in Commiſſion by him, when they found their Power to grow Tyrannical WM mend 
and Inſupportable. 25 3 „re J 
M. But if I forget not, you omit one material Circumſtance in this Affair, hic ber cap. 
ſeems to make againſt you; Which is, That the Archbiſhop of Rowen, and Willian BY toy, 7, 
the Earl Mareſchal , did, at that Time, produce the King's Letters, hgned with | wire, 
his Seal, wherein he had appointed, that they Two ſhould be aſſociated in the Go- 1 fecer, 
vernment with the Biſhop of Ey; and that he ſhould do nothing without theit might fi 


Privity and Conſents, and of thoſe aſſociated with him, in the Buſineſs of the King dee of th 
dom : and that if he offered to do otherwiſe, he ſhould be depoſed. So that it 
ſeems what they now ated, was not ſo much in Oppoſition to the Kings Com WF in the C 
miſſion as tothe Biſhop's, who had refuſed to obey his Commands. 


F. I ci. 


Dialogue the Ninth. 445 

F. confeſs it was as you ſet forth; yet this makes nothing againſt my Opi- 
ion; ſince it is apparent that Arms were taken, and this Reſiſtance made by the 
Major Part of the Biſhops, Earls, and Barons, together with the Londoners, be- 
fore ever it was known that ſuch Letters were written by the King. And ſo it ſeems 
-hey would have done much the ſame Thing, if there had been no ſuch Letters 
{nr by the King at all. You may alſo remember, that all theſe Proceedings alſo. 
were approved of, and confirmed by the King himſelf. LET, 

But that I may proceed in my Hiſtory of Non-Refiſtance , 1 come to the Reigti 
of King John his Brother; who when he had refuſed the Archbiſhop of Canter- 
byry, and all the Biſhops, Earls, and Barons of the Kingdom, to confirm the great -— 
Charter of King Henry the Firſt, they, together with the reſt of the great Men TY 17 
and People of the Kingdom, of all Degrees and Conditions, took up Arms, and > 234. @ 
made a vaſt Army, reſolving never to lay them down, till he had new granted din. 
and confirmed the Charters of Liberties and Foreſts ; till at laſt the King finding 
himſelfalmoſt quite forſaken, ſo that he had ſcarce Five Knights left about him, 
he was at laſt forced to meet the ſaid: Biſhops, Earls, Barons, and People, at Run. 
Mead, and there to grant them that great Charter, which has been the Subject of 
ſo much Diſcourſe between us. So that you ſee here that the Church of England 
in thoſe Times (if the Biſhops and Clergy are the Repreſentatives of this Church) 
had then no Notion of this Doctrine of Paſſive Obedience to the King's Abſolute 
Will and Commands. 

AM. I cannot deny the Matter of Fact to be as you ſay; but yet you may re- 
member, that the ſame Author tells us, Thar the Pope thought the King hardly 
dealt withal in this Matter; ſo that he gave Audience to the King's Ambaſſadors, 
concerning the Rebellions and Injuries which the Barons of England had commit- 
ted againſt their King; and that upon à ſolemn Hearing of the whole Buſineſs, 
and after a Conſultation with his Cardinals, he did, as Supreme Lord of Enzlard, 
. (ater King John's Reſignation of his Crown to him) by his Bull then publiſhed, 
make void the ſaid great Charters of Liberties and Foreſts ; and condemn all the 
Barons Proceedings, as againſt their Duty and Allegiance to the King their Sove- 
rign Lord: So that it ſeems this was not approved of any where hut by the A- 
tors. The Pope thereupon excommunicating the Barons, and ſuſpending the Arch- 
lilnop of Canterbury for Joining with them. 

Z. I believe you will make nothing of this Objection : For it appears from 
the ſame Author, that the Pope had before this excommunicated the King; 76id. p. 230. 
and as far as lay in his Power, deprivd him of his Kingdom, and abſolved 
all his Subjects of their Allegiance : So that ir is plain, it was not out of any 
true Principle, or Hatred of Rebellion and Reſiſtance in Subjects, that the 
Pope had thus acted ; bur purely to gratify the King at this JunQure of Time, 
and to defend him in his Tyranny, and Breach of his own Charters, becauſe he 
was then become his Vaſlal ; and fo he cared not how much he oppreſſed his 
dubjects, becauſe he was thereby the more able to pay him the Tribute he had FT, 
granted for the Kingdoms of England and Ireland: And he could alſo expect the 
more ſecurely to extort Money trom the whole Kingdom. Bur that this Bull of 
the Pope's was contrary to the King's own Expreſs Ac and Agreement, appears 
plainly by that Clauſe which is {till to be found in a Charter under the Seal of 
this King; and which ſeerns to have been the Heads of the great Charter, (ac- 
cording to which it was drawn into the Form we now find it in Matthew Paris) 

m which it is expreſsly provided, and granted by the ſaid King, Thar in caſe he 
ſhould go about to break or infringe any Clauſe in the ſaid Charter, and ſhall not | 
amend it within the Space of Forty Days, that then, Ii Barones cum Communia 
us Terre diſtringent & gravabunt nos modis omnibus quibus potuerint, aut (ſcil.) 
per captionem Caſtrorum, Terrarum, Poſſeſſionum, & alizs modis quibus potuerint, 

Gree fuerit -emendatim fecundum arbitrium eorum, ſalva perſona noſtra & Regin 
wire & Liberorum noſtrerum, & cum fuerit emendatum intendent nobis ſicut pri- 

« fecerunt. So that you ſee here in the Judgment even of the King himſelf, they 
might freely refiſt, and rake up Arms againſt him, till he made good every Arti- 
de of theſe Charters, if violated ; and were not to return to their Obedience till it 
"% amended. And the like Clauſe, almoſt Word for Word, is alſo to be found F. 261. 
in tz Concluſion of the great Charters, publiſhed in Marthew Paris. 


Ibid. P. 155, 
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dom. But pray what have you to ſay againſt that general Reſiſtance that was 


Son Henry che Third, and about the frequent and notorious Violations of the great 


them both Judges and Parties too in their own Cauſe; which is altogether - unjult | 


BIB ILIOTHECAPOLITICA 
M. 1 grant the (laufe is there as you quote it ; yet I muth doubt whether i 


was of any Validity, being no doubt drawn up by the Barons then; : | 
which the King durſt not at that time refuſe, ke ſo he was 9 repre 1 . 
of Dureſs when he did it. And befides, pray mark the Concluſion of this Chuſe f 
this Reſiſtance was to be Salva Perſona noſira & Regine naſræ, & Liberorym 4 0 
firorum, cum fuerit emendatum, intendent nos ſicut prius fecerunt. Now how this of. 
Security here reſerved for the King's Perſon, could conſiſt with that open War the en 
Barons made afterwards againſt his very Perſon, and caſting off all their Allegiance wi 
to their Natural Prince, and calling in Prince Lewzs, Son to the King of Fance | the 
cannot underſtand. bat 
F. I think all this may very eaſily be ſolved: For in the Firſt Place, King n we! 
was no more compelled to agree to this Clauſe, than he was to the Chartes be! 
themſelves ; and if thoſe were lawful and reaſonable, ſo was this Reſiſtance too . bea 
fince there was no other Way or Means left to preſerve them, in caſe the King 3 Gent 
ſhould go from his own AQs, and break through all he had done; ſo that if te Det 
Ends were lawful, the Means to preſerve it muſt be fo too; or elſe thoſe Chartes deen 
would have fignified nothing, any longer than the King pleaſed. As for the oths WM anic 
Part of the Objection, that this Reſiſtance was ſtil] to be, ſaving the Perſon of the ge! 
King and Queen, Cc. and that this did not conſiſt with the Barons after making | ns 
War againſt his Perſon, and caſting of all Allegiance to him: It was not ther won 
Faults, but the King's, if they could not perform this Agreement; ſince the King, e R 
by making War upon the Clergy, Nobility, and People, by his open and notorious e F. 
Breach and recalling of theſe Charters, calling in Strangers to his Aſſiſtance, and WM tut of 
declaring he would no longer govern according to Law, had made it abfolutely the 
unpracticable to preſerve their Allegiance to him any longer; ſo that they never WM © nd 
caſt off their Duty as Subjects, till he had caſt off his Duty as a King; and then any 
what was there elſe left to be done, but to provide for their own Safety, by calling MM © crea 
in a Foreign Prince to their Aſſiſtance as ſoon as they could? Since there was no J, 
other way left them to defend themſelves againſt thoſe Troops of Strangers the * ſhall 


King had invited over: And though many of them, with their Captain Hugh de houn 


Boves, had been caſt away, and drowned in a Tempeſt at Sea, yet more were daily Ml *1ccor 
expected. So that if Tyrants ſhould ſuffer nothing for the Breach of their own King 
Charters and Oaths, they would be in a better Condition by their Violation, than the E 
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the obſerving of them; for by the making them, they for the preſent quiet the 
Minds of their diſcontented Subjects, and when they pleaſe may break them all again, 
when they have got Power, if no body mult preſume to reſiſt them, or not think | 
them as much Kings when they deſtroy and oppreſs their People, as when they 
protect and preſerve them, by governing according to the Laws of the King- WW 


made by almoſt all the Biſhops, Barons, and great Men of England, againſt his | 


Charters which his Father and himſelf had ſo often ſworn to, and confirmed, and | 
for which he had reccived ſuch great Benevolences and Subſid ies from the | 
Nation? G 1 

M. Before I anſtwer this Queſtion, pray take Notice that I am not at all fatif- | 
fied with your Arguments ; That whenever Subjects ſhall think themſelves injured, \ 
and opprefled by their Sovereigns, that then they may calt oft their Allegiance | 
to them, if they cannot have the Remedy they deſire; ſince this were to make | 


and unreaſonable between private Men, much more between Kings and W, M Ir 
But paſſing by this at preſent, I ſhall tell you my Opinion of this Reſiſtance 0 | been very 
Simon Montfort, and the Earls, and Barons, his Adherents, that it was dowrright and in th 
Rebellion, and tended only to Dethrone the King, and make him a meer Cypher, Wi Ning and 
and to devolve the whole Government upon themſelves; as appears by tie berents, „ 
Oxford Proviſions recited by ſo many Authors of that Age; and which wer 8 th: Com; 
afterwards condemned, ( and conſequently thoſe violent Means by which they wer Bl this Tit 
obtained) by Lewis the Ninth, King of Fance; who in an Aſſembly of his * | hy taken 
upon a ſolemn Hearing of the whole Difference between King Henry III. 2 V ather 
Barons, declared theſe Oxſord Proviſions null and void. So far was this good | o that J 
pious King from countenancing any Rebellion (or Reſiſtance, as you term it) confels the 


Subjects againſt their Lawtul Sovereign. 
F. Fot 


Dialogue the Ninth. 


g For all this, I cannot find that the King of France did then at all condemn 
his Defence the Farls and Barons had before made of the Liberties granted them 
che great Charters 3 for though he reſtored the King to his former Power, by 
woiding the Oxford Proviſions; yet at the ſame Time when this was done, ( as 
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he Continuator of Mar. Paris tells us) he exprelly excepted the Ancient Charters Page 592. 


of King John, Unverſati ( ſci. Anghe ] conceſſe, and from which per illam ſen-. 


rntiam in nullo intendebat penitis derogare ; and if he did not in the leaſt intend 
o derogate from them, he could not with any Juſtice condemn the only Means 
te Barons had to maintain them; after ſo many Trials, and freſh Promiſes and 
Oaths of this fickle inconſtant King, all broken and laid afide. So that you may as 
well or better alledge the Pope's ſhameful Abſolution of this King from this Oath 
he had made to obſerve the great Charters, as an Argument why they ſhould not 
he any longer bound by them, nor the Barons obliged to defend them ; as this 
centence of the King of France, to render, the Reſiſtance the Barons had made in 
Defence of the great Charters to be unlawful. And that King Henry himſelf did 
ifterwards allow: this Reſiſtance for good and lawful, pray ſee the Agreement 


which was not long after made in full Parliament, in the 49th, between the King, Rot. Pat. 49 
the Prince, and all the Prelates, Earls and Barons of Eng/and ; whereby he obliged H. 3. M. 5. 


himſelf to obſerve all the Articles and Ordinances which had been before agreed 


pon at London in the 48th Year of his Reign. And then follows this Clauſe in 


he Record (which the Doctor himſelf has Printed in his Appendix at the End of 
the Firſt Volume of his Introduction to Exgliſb Hiſtory ) which I ſhall here tranſlate 
"wt of French, becauſe it is very old and obſcure ; it is thus: © And if our Lord 
the King, or Monſieur Edward, (viz. the Prince) ſhall go againſt the Peace 
and Ordinance aforeſaid ; or ſhall grieve the Earls of Leiceſter, or Glouceſter, or 
any of their Party, by Reaſon of any of the Things aforeſaid ; that then the 
great Men, and Commons of the Land, (in French, hauæ Homes, & Comun de la 
{Terre ) hall riſe againſt them to grieve them to the utmoſt of their Power, and 
hall be obedient to them in nothing, and in doing all Things as if they were 
bound to them in nothing, until theſe Things ſhall be amended and maintained 
W :ccording to the Ordinance of the Peace aforeſaid. And to this our Lord the 
King, Monheur Edward, and the great Men of the Kingdom, have ſworn upon 
the Holy Goſpels, to keep and maintain the Things aforeſaid. And with this 
Record agrees this King's Latin Charter, much to the ſame Purpoſe recited in the 


fnnals of Waverly, Anno 1264, only the Words there are more general, That if Page 217 


e king or Prince ſhould break the faid Peace, by hurting or falling upon any of 


W the ſaid Earls of Leiceſter, or Glouceſter, or any of the Perſons above-mentioned, 
W Licea! omnibus de Regno noſtro contra nos inſurgere, & ad gravamen noſtrum, open 

| © operam dare Juxta poſſe, ad quod ex preſenti precepto noſtro omnes & ſingulos 
volumes obligart, fideliter & homagio. nobis facto non obſtante. So that you ſee here, 
that by the Judgment of the King himſelf; and the whole Parliament, this Reſi- 
ſtance might be exerciſed, notwithſtanding the Homage they had done him. And 
this is that Form of the Peace which I have before cited to you to have been made, 
(45 appears by a Writ to the Sheriff of Tork/hire, to be ſeen upon the ſame Roll, 


nd in the fame Membrane) unanimi conſenſu & voluntate noſtra, & Edward: Rot. Clauſ. 49 
jun nofri Primogeniti, Prelatorum, Comitum, Baronum, & Communitatis Regni H. 3. M. 5. 


1%, &c. Which Clauſe Dr. Brady thought fit to conceal, and not Publiſh with 
the former Record, becauſe the Word Communitas did not at all ſuit with his No- 
tons in this Place. 


M. I muſt confeſs this ſo ſolemn an Agreement upon the Record would have R. 4. E 135. 


been very conſiderable, had it been made whilſt the King and Prince had been free, & dein. 


nd in their own Power; whereas the Doctor has made it plainly appear, that the 
King and Prince were at this Time in the Power of Simon Montfort and his Ad- 
lkrents, who called that famous Parliament of the 49th, to which we ſuppoſe 


e Commons were firſt ſummoned; and therefore the Prince was not delivered 157. 143. 


this Time (any more than the King his Father) out of their Power; and was 
My taken out of Dover Caſtle, and made a Priſoner at large under a Guard (as 
s Father was) until he made his Eſcape from his Keepers at Hereford Caſtle. 
"that J do not at all value this Agreement, becauſe made by Dureſs; though I 
Mk the Words of the Records are expreſs, that it was de wnanim conſenſu & 
Wintate noſtra, &c. Edwardi Fil naſri. But it appears plainly, that by this 

| Agreement 
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Agreement the King ad diſcharged himſelf of all Royal Power, and confirtmeq 


an Inſtrument, whereby the whole Government of the Kingdom, and Noming. | 
tion of all the great Officers of the Crown was put into the Hands of Nine Earls } 
and Barons. LS, 5 5 

F. At this rate, no Act that a King can do when he hath the worſt of it 7 
though confirm'd by a Solemn Oath (as this was upon the Holy Goſpels ) can le 
ever be binding; for it is but alledging that it was done by Dureſs, and it th 
is ſufficient to render it null and void. But be it as it will, this was certain th 
the general Conſent, Act and Declaration of the whole Nation aſſembled in Par. Ki 
liament, and that owned by the King himſelf, and his Son the Prince, and a} ca 
his Party. And farther, that this Reſiſtance of the Earl of Glouceſter (who was en 
one of theſe Barons) was not after counted for Treaſon, or Rebellion, appeas gre 
by that Pardon of the ſaid Earl which we have before cited “ to have been made 5 
* by this King, with Aſfent of the King of A/mame (his Brother) and tie ger 
* Counts and Barons, and Commons of the Land, in which he pardoned the M 7 
* {aid Earl, and all his Company, (and alſo all the Londoners) all Rant . 5 
* and IIL- will; and in the ſame manner as the King quits and diſcharg WM « { 
© the Earl, and his Company, ſo does the ſaid Earl hereby for himſelf, and a1 WM « 7 
„his Company, remit to all thoſe that were of the Party of the King, K. 
any Thing done fince that Moment (that is, that Civil War, in which the WM * all 
Earl of Glouceſſer had ſo great a Share.) So that you ſee this Refiſtance of the WM pray 
Earl of G/ouceſter was within Two Years after the Battel of Eveſham ſo far from Er 
being looked upon as Rebellion, that the Pardon is made mutual, not only for WM * 7; 
the Earl, and thoſe that followed him, but alſo for thoſe that had taken the King's dee 
Part. 35 TT I © Ger 

But I ſhall come now to his Son, and Succeſſor, King Edward the Firſt ; where Ml © firec 
we ſhall find this Doctrine of Reſiſtance aſſerted more than once, not only by UM *© Cuf 
private Men, but by the whole Parliament; as appears by thoſe Letters that MM * whe 
were written by the King's Command, (or Permiſſion ar leaſt, in the 29th of his If © ſpec 
Reign) in the Name of all the Earls, Barons, & tota Communias Angle, to © ſure, 
Pope Boniface the Eighth, in Vindication of the King's Superiority over Scotland; ¶ doſs 1 
in which you will find this remarkable Paſſage, Nec etiam permittimus, ner per- il nam 7 


mittemus, ſicut non poſſumus nec debemus premiſſa tam inſolita, indebita, & WM ded, 
prejudiciatia, & alias maudita, preſibatum Dominum noſirum Regem, ettam i vellet I care 
facere, modo quolibet attemptare. Which Reſtraint of the Kings Will muſt cer- Hud Ci 
tainly mean ſomewhat more than a bare Remonſtrance or Declaration againſt it; W then thi 
fince we have ſeen in our own Times, Kings make nothing of meer verbal Decla- | though 


rations of the Two Houſes of Parliament, if they had a mind to do a Thing they fciently 
thought belonged to their Prerogative, though the Parliament declared againſt it. War 28 
And to let you farther ſee that this Doctrine was at this Time generally believed, W fequentl 


and practiſed all over Europe, you will find almoſt the ſame Clauſe in the Letters W Third ( 
which were-written in the Reign of Phi/ip the Fair, King of France, Anno 1203, ¶ Acts to 
(which falls about the 3eth of our King Edward the Firlt ) and were ſent to the aas mac 
ſame Pope Boniſuce, upon Occaſion of the like Uſurpations upon the Church But i 
of France, in the Name of the whole Clergy of that Kingdom 3 whereby it 10! more pre 
only appears that this was done in a general Afﬀembly of Eſtates, vis. of x" WT the Earls, 
Clergy, Barons, Cc. & Communttates Villarum: but the) alſo there declare 'l been hefc 
exprefſumus, viva voce, Quod ſi prefatus Dominus Rex ( quod abſit ) tolera 1 Parliamen 
vel diſſimulure vellet, Ipſe ( ſcil. Epiſcopi, & Barones, Cc.) nullatenus ſuſie Wil the id A 


rent. So that here you ſee not only the Temporal Eſtates, but the very oo | Earls Bat 
declare, that they would by no means ſuffer the King to att thus (no not) it he he raiſey | 
would. ; „ „ek him 
But the Barons and People of Englund, did actually put this Doctrine * ue id 7 
Execution, ſome few Years before this Letter I now mentioned was writ © together yy 
Pope; which Tranſaction I ſhall give you almoſt verbatim out of lat. ol 11 ck the Twc 
minſter, and Henry de Knighton, in Anno 1297, (being the 26th of Elan 1 clled a Pai 
Firſt) when the King having extorted a great Sum of Money from the Clergy oy: dut of the! 
People, contrary to Law, and being then going into Handers, he called 1 the id Ex 
liament at IWeſiminſer, where moſt of the Earls and Barons refuſed 10 Aeg Ms; hut 
until ſuch Time as their Petitions for the Eaſe of their Country were = | Rs Part 
and that the King would again confirm Ilagna Charta. Yet nevertheles at Farad 


= 
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King upon Conceſſion of his Malk Admini ſtration, which he made before all 
he People, with Tears in his Eyes, and Promiſe of Amendment, then obtained 
ache Commons an Aid of the Eighth Penny of their Goods. But as ſoon as the 
King was gone over, the Conſtable and Earl Mareſchal, with other Earls and 
Barons, went to the Exchequer, and there forbad the Judges to levy the ſaid 
Tax upon the People by the Sheriffs, becauſe it was done without their Know- 
ledge, without whoſe Conſent no Tax ought to be exacted, or impoſed. So that 
the ſaid Earls and Barons being thus 8 ng together, and the greater Part of 
he People Joining with them; at laſt Prince Edward, then Lieutenant of the 
Kingdom , was forced to call a Parliament; to which the Earls and Barons 
came attended with great Multitudes, both of Horſe and Foot, but would not 
enter the City of London, till the Prince had in his Father's Name confirmed the 
rext Charters, and had paſſed the Statute de Tallagio nom concedendo ; both which 
were afterwards again confirmed by the King his Father ſome Time after his 
Return. 
gy this will ſerve to explain the laſt Article in this Statute, © Which compre- 
© hends the King's Pardon or Remiſſion to Humphrey Earl of Hereford and Efjex, 
« then Conſtable, and Roger Bigot, Earl of Norfolk, Mareſchal of England, (the 
« Two principal Leaders in the late Reſiſtance,) with all other Earls, Barons, 
« Knights, and Eſquires, of their Party; all Leagues and Confederacies, as alſo 
« 21 Rancor and III-will, with all other Tranſgreſſions againſt them, &c. And 
ray ſee Sir Edward Coke's Comment on theſe Words; © If you compare our 24 IH. . 
* Enehſþ Hiſtories with this Act of Parliament, the Old Saying ſhall be verified, P. 55*: 
That Records of Parliament are the trueſt Hiſtories. The King had conceived a 
qeep Diſpleaſure againſt the Conſtable, Mareſchal, and others of the Nobility, 
* Geniry, and Commons of the Realm, for denying that which he ſo much de- 
* fired; yet for that they ſtood in Defence of their Laws, Liberties, and Free 
* Cuſtoms, Cc. (I ſuppoſe he refers to the Reſiſtance but now mentioned) 
* whereupon he did not only reſtore the ſame to them, as aforeſaid, but granted 
* ſpecial Pardon to thoſe againſt whom he had conceived fo heavy a Diſplea- 
* ſure, E7c. and ſuch a one as you will ſcarce read the like. And after a ſhort 
doſs upon the Words Rancor and IIl-will, he thus comments on theſe Words, 
nam tranſgreſſuones fi quas fecerint : Here the Words, /i quas fecerint, were 
ded, leſt by Acceptance of a Pardon, they ſhould confeſs they had tranſgreſſed. 
So careful were the Lords and Commons to preſerve their Ancient Laws, Liberties 
W nd Cuſtoms of their Country. So that it is plain, that Sir Edward Che 
W then thought the Lords and Commons had not tranſgreſſed, in thus ſtanding up, 
W though with Force of Arms, for their juſt Rights and Liberties; and which ſut- 
F ficiently proves that this Author did not conceive ſuch a Reſiſtance to be making 
| War againſt the King, and fo Treaſon at that Time at Common-Law, and con- 
ſequently not to be afterwards Treaſon by the Statute of the 25rh of Edward the 
Third (as you would have it); ſince that Statute does not make any other Overt- 
Acts ae be Treaſon, but what had been ſo by Common-Law before this Statute 
was IMAGE; | | | | 
Bur in the Reign of this King's Son, Edward the Second, there were much 
wore pregnant and fatal Proofs of the Exerciſe of this Right of Reſiſtance by 
te Earls, Barons, and People of England, againſt Pierce Gaveſton ; whom having & Knvgbtun. 
ben before for his Miſgovernment of the King, baniſh'd the Realm by Act of {mas. Hit 
Parliament, and coming over with the King's Licenſe, but without any Reverſe of 
the ſaid Act; Thomas Earl of Lancaſter, the King's Uncle, with the reſt of the 
Earls, Barons, and Commons of the Land, took up Arms againſt him. And tho 
be raiſed ſome Forces by the King's Commiſſion, yet they fought with him, and 
ok him Priſoner, and beheaded him near Warwick. Some Years after which, 
I tle ſaid Thomas Earl of Lancaſter, with Humphrey de Bohun, Earl of Hereford, 
ether with divers other Earls and Barons, took Arms, and ſpoiling the Lands 
W 0 the Two Spencers, Father and Son, came up to London, where the King had 
called a Parliament; in which the King was forced to baniſh the ſaid Spencers 
Out of the Kingdom, though they quickly returned again: Againſt whom, when 
the (aid Earls above-mentioned, and divers other Barons and Knights, again took 
ms; but being fail d by ſome of their Confederates, were overpowered by the 
i025 Party, and the Earl being taken Priſoner, was Attainted, and Beheaded 
at Fanſrad; yet was this Judgment againſt the Earl, and thoſe of his Party, after- 
M m m wards 
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Rot. Clauſ. 1 
L. 3+ P· 2. 


BIBLIOTH EEA PVO TH Ir Ic. 
wards reverſed in Parliament, in 1 mo. Edward N. and their Heirs reſtored in Blood 
as alſo to the Lands of their Fathers; as beſides the Act, it {till is to be fe 
upon the Rolls, appears more plainly by a Writ of this King's reciting ;, « Thar 


whereas at a Parliament at Weſtlmnfler, among other Things, it was agreed h 
* the King, the Prelates, Earls, Barons, and Commons of the Kingdom, that Al 


* thoſe who were in the Quarrel with Thomas Earl of Lancaſter, againſt the « 
Cc : 4 . : g g 
Spencers, ſhould have their Lands and Goods reſtored, becauſe the ſaid Quarrel 5 

«* was found, and adjudged by the King, and the whole Parliament, to be 900d 10 
« and juſt; and that the Judgments given againſt them were null and void an wi 
therefore commands Reſtitution of the Lands and Tenements now in the Cronn an 
* to the Executors of the ſaid Earl, And the like Writs are found for the other the 
Lords and Gentlemen that had been of his Party. | En 
And further, that not only this Reſiſtance made by this Earl, and the reft o WW ons 
his Followers, bur alſo that which this King himſelf made together with Ques vo 
abel, his Mother, againſt the Miſgovernment of the King his Father, thront WA vt: 
the Evil Counſel of the Two Spercers, appears by the Act of Indemnity pailed in ing 
the Firſt Year of this King; in the Preamble of which there is recited a ſhort H. lam 
ſtory of the wicked Government, and Baniſhment of the Spencers, Father and Soy: cf! 
and alſo how Thomas, late Earl of Lancaſter, was by their Procurement purſue; WM bg 
< taken, executed, diſinherited; and how the ſaid Spencers, and Robert Ballo? Hu 
« and Edmund, Earl of Arundel, by the Royal Power they had uſurped, Hi the & 
ce cauſed the King that now is, and the Queen his Mother, to be utterly forfikeyy WM | { 
© of the King his Father, and to be Exiled from the Realm of England, and thy WM rival, 
therefore the King that now is, and the Queen his Mother, being in ſo grex WM painfi 
« Teopardy in a ſtrange Country, and ſeeing the Deſtructions, and Diſinherithns beraut 
< which were notoriouſly done in England, upon Holy Church, the Prelates, Eule WM taps i 
* Barons. and the Commonalty of the ſame, by the laid Spercers, Robert Baldock, n the 
< 3nd Edmund Earl of Arundel, by the Encroachment of Royal Power to themſelve; : WM word i 
« And ſeeing they might not remedy the fame, unleſs they came into Enz/and with aiſted 
gan Army of Men of War, and have by the Grace of God with ſuch Puiſſarce, before 
<* and the help of the great Men and Commons of the Realm vanquiſhed and de- WF ice 0 
e ſtroyed the ſaid Spencers, &c. Therefore our Sovereign Lord the King, by the n Ar 
4 Common Council of the Prelates, Earls, Barons, and other great Men, and of d Sf 
ce the Commons of the Realm, have provided, and ordained, &c. as follows. That s Rigt 
no great Man, nor other of what Eſtate, Dignity or Condition ſoever he be, that Ivo t& 
© came in with the ſaid King that now is, and with the Queen in Aid of them, WMI.\"arics 
« to purſue their ſaid Fnemies; and in which Purſuit the King his Father was enn thi 
taken and put in Ward, &c. ſhall be impeached, moleſted or grieved in Perfon, WM ot om 
or in Goods, in any of the King's Courts, &c. for the Purſuit, and raking in Hold Wi but that 
© the Body of the ſaid King Edward, nor for the Purſuit of any other Perſons, nor cr had 
taking their Goods, nor for the Death of any Man, nor any other Things perpe- Wi one of 
ce trated, or committed in the nid Purſuir, from the Day of the King and Queens | ſtrain 1 
Arrival, until the Day of the Coronation of the ſaid King. 1 he took 
The Act of Indemniry is fo full a Juſtification of the Neceſſity and Lawfulneß Wi © the. 


of the Reſiſtance that was then made againſt King Edward II. and his wicked ace. 

Counſellors the Spexcers, that it needs no Comment. And tho King Edward III 1 M. 1 
took Warning by the Example of his Father, and was too wile then ro follow the 1 al the R 
like Arbitrary Courſes; yet Richard II. his Grandſon, being a wilful raſh young ment! 


Prince, fell into all the Errors of his great Grandfather, and found the like, if nor and Inde 
greater Reſiſtance, from his Nobility and People For when he had highly a , Proved . 
governed the Realm by the Advice of his Favourites, A/exandcr Archbiſhop of Jors, f ad thoſe 
the Duke of Hc/and, and others; a Parliament being called in the 1oth Year ot relchal, 2 
his Reign, the Government of the Kingdom was taken out of their Hands, and f poled, wi 
committed to the Biſhops of Canterbury and Hy. with Thomas Duke of (Gloucefitr, | — the 
the King's Uncle, Richard Earl of Arundel, and T Domas Earl of Warwick, and Nt g the Robb 
or Ten other Lords and Biſhops; but notwithſtanding this, the King being neu f . in t. 
of Age, refuſed to be governed by the ſaid Duke, and Earls, but was carried 12 | ? the Fo 
the Kinzdom by the ſaid Duke of Ireland, and others, to try what Forces they _ e Eye of 
raiſe, and alſo to hinder the taid Duke and Earls from having any Acceſs to _ f Man n 
But lee what followed theſe violent and arbitrary Courſes, as it is related "nf . i'd 
Henry de Knighton, who lived and wrote in that very Time, and is more exact in 4 E. A 
this King's Reign than any other Hiſtorian ; he there tells us, that when =: ela yo 


Dialoguę the Ninth. 


& Suffolk ; becauſe you may ſay, that this was juſtifiable by the Duke of 1%, 
Nor will J inſtance in the Reſiſtance made by the 


force. 

M. J have with the greater Patience hearkened to your Hiſtory of Reſiſtance in 
ll the Kings Reigns you have mentioned, becauſe I cannot deſire any better Ar- 
zument to prove the Unlawfulneſs of ſuch Refiſtance, than thoſe Acts of Pardon 
nd Indemnity which you muſt own have ſtill followed it even when the Barons 
proved molt fortunate ; as in that of Henry the Third, to the Earl of Glvceſter, 


and thoſe of his Party; and that of Edward the Firſt, to the Conſtable and Ma- 


chal, and their Followers: Nay, after the former Kings had been unjuſtly de- 
pokt, we {till find the Actors and Complices of ſuch wicked Actions, did not 
link themſelves fafe till they had an Ac of Indemnity paſſed to them, of all 
tte Robberies and Murders they had committed in the War; as your ſelf have re- 
ced in the Two Acts of Parliament, in the Reigns of Edward the Third, and Hen- 
the Fourth. Now if theſe Reſiſtances had not been downright Rebellions in 
it Eye of the Law, to what Purpoſe were theſe Acts of Indemnity paſſed, fince 
10 Man needs a Pardon, but rather merits a Reward for defending the Government 

albbliſh'g according to Law ? 
E In Anſwer to this Ob jection (for which I am alfeady 2 , lince I 
ref you might make it) pray give me leave to ask you, Whether you can 
M mm 2 find 
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BIB LIOTHECAPOLITIC4A. 
find the Words Treaſon, Rebellion, Robbery, or Murder, in any of theſe AR ©; 
Pardon? And if you cannot, Whether you think Treaſon or oy _—_ 
pardon'd by general Words or not ? And the Reaſon why I ask this Queſton, is 
becauſe if they could not, then the Conſequence will be, That none of the Par. 
liaments ſuppoſed that the Reſiſtance that had been made, or all the other Act; 
performed in Purſuance of ſuch Reſiſtance, were looked upon by thoſe that had 
| done them, no not by the Parliament ir ſelf, to be Treaſon, Rebellion, or Murder 
| fince certainly thoſe that were Actors in ſuch Reſiſtances, and taking up of Arms 
| having the Power in their Hands, would not have fail'd to have had thoſe Words 
inſerted into thoſe Acts of Indemnity, if they had ſuppoſed themſelves guilty of 
thoſe Crimes. ; 
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3 


M. I cannot fay that the Words Treaſon, and Rebellion, or Murder, are 3 


expreſsly mentioned in theſe Statutes, ſince even the Actors in them did ng 
think it for their Credits, to own themlelves to have been guilty of any ſuch 
Crimes; yet all the particular Words and Expreſſions in theſe Acts amount to the 
very ſame Thing ; for the taking up Arms with one that is not King, againſt him 
that is, and the actually ſeizing upon his Perſon, and keeping him in hold, wiz 
Treaſon at Common-Law, before the Statute of the 25th of Edward the Third! 


Peace, Rebellion and Murder at Common Law? So that it theſe were the Facts 
they had been guilty of, and if theſe Acts were Treaſon, Rebellion, Robbery 
and Murder ; then certainly all Treaſons, Rebellions, Robberies, and Murders 
are likewiſe pardoned by thoſe Statutes. And though tis true, the Law is non, 
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neſs of Law, before the making that Statute ; yet does it not follow, that even 


of his Wits) if the publick Peace of the Kingdom, and Preſervation of the Go- 


and People, had happened to have his Forces routed in the Field, can any one 
believe that it had been unlawful for them to have ſecured his Perſon to prevent 


Treaſon, yet being for the publick Defence and Security of the Nation, deſerve 


Defence of the Nation. 


and (as I take it) Knighted him for his Pains. 


But to apply this to the Matter in Diſpute ; though it is true, taking and mee | 
ſoning the King's Perſon is Treaſon in the Eye of the Law, yet (as in the Cafe ot 


Edward the Second) if the Government could not be reſtored to its priſtine 
State without that Extremity, it muſt, and will ever deſerve a Pardon: And thete. 


fore you ſee the Parliament in the Firſt of Edward the Third, not only pr} 


dons, 


And is not taking Men's Goods by Force, and deſtroying their Perſons in Time af 2 


That no Pardon of Treaſon or Murder ſhall be good, unleſs thoſe Offences are Dar- IF 
Stat. 2: Ch. 1. ticularly named: Yet this was ſo ordained by the Statute of the 13th of Rich! WM 
the Second, by which it is particularly provided, That no Pardon ſhall be allowe! WM 
before any Juſtice for the Death of a Man, c. Treaſon, Cc. unleſs the fame Ml 
Murder, Treaſon, Oc. be ſpecified in the ſaid Charter; before which Statute Sir 
Edward Coke, in his Second Iiſtit. tells us, That by the Pardon of all Felonies, MW 


F. I cannot deny but that theſe Facts you mention were Treaſon , in Stridt- A 
theſe may be in ſome Caſes juſtifiable (as well as binding a King, when he is ou 


vernment, according to the Fundamental Laws of the Kingdom, require it. Thus 
for Example; Suppoſe King John, after he had made actual War upon his Barons 


his making a new War upon them? And yet this by. the Letter of the Law had 
been Treaſon. Now there are many Actions, which in Strictneſs of Law are 


a Pardon of Courſe. Thus, if Foreign Enemies ſhould Land in Exgland, and 
Neighbouring Nobleman or Gentleman, who has no Command over the Mil! 
of the Countrey, ſhould raiſe on the ſudden, ſuch a Force of his Tenants and | 
Neighbours, as were ſufficient to make a Head againſt them, till the Militia of the 2 
Countrey could come in to their Aſſiſtance; though this taking up of Arms, witi- 
out an Expreſs Commiſſion for it, be a high Miſdemeanor ; (nay, Treaſon, accord- 

ins to your Principles) yet I ſuppoſe you will not deny, but that the Perſons eng. 
ged in it, do not only deſerve Pardon, but Thanks for their Courage, and ſo ſpeely | 
And I remember I have read a famous Inſtance of this 
Kind, that when the Traytors concerned in the Powder-Plot found themſelves il 
covered, they fled into Warwickſhire, and thence into Worceſterſhire, and were pur. 
ſued and taken by the High- Sheriff of that County in Szafford/brre ; which though. 
a great Miſdemeanor, fince no Sheriff can juſtity carrying the Poſſe (amitatis out ol 
the County; yet this was ſo well taken, that King Zames the Firſt rewarded him, 
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BIBLIOTHECA PorLirticas. 


that here called King. And you do as warily pals by the late Rebellious War of 
the Long Parliament againſt King Char/es the Iſt. as alfo his horrid Murder before 
his own Gates; becauſe you know very well, that this Doctrine of Reſiſtance £1. 


- ( 

dom ſtops with a bare Reformation of what is amiſs ; but commonly ends win 
the Murder or Depoſition of the King, or elſe driving him from his Throne. 7 
as we now find it by woful Experience in the Perſon of our Unfortunate 
King, who was ſo lately forced to quit this Kingdom for the Security of hi; 0 
Perſon: And therefore, to put an end to this Part of the Diſpute, the Parliament 0 
of the 13th of King Charles the IId. were 10 ſenſible of the great Miſchief thar hy 
attended this Rebellious Doctrine, as having been the Deſtruction of one of the fo 
belt Princes that ever reigned, and the Occaſion of the Loſs of ſo many brave ſi 
Men, beſides the Ruin of ſo many great and Noble Families, that they were te- W, 
ſolved to do their utmoſt to prevent it for the future; and therefore the King and 0U 
Parliament, in the 13th and 14th of King Charles the IId. paſſed thoſe remarks. ab 
ble Acts concerning the Settlement of the Militia in the King and his Succeſſors | 
to take away all Diſpute about it, though they declare it to have been his fiſt 
Ancient Right: And therefore, to take away all Pretence for taking up Arms either Kit 
by the Two Houſes of Parliament, or any other Perſon whatſoever; they, in mo 
Preamble to both theſe, that theſe Acts thus expreſsly declare, © Foraſmuh WM tic 
as within all his Majeſty's Realms and Dominions, the ſole Supreme Go- = 
* vernment, Command and Diſpoſition of the AMilitia, and of all Forces by nit. 
* Sea and Land, and of all Forts and Places of Strength, is, and by the of 
« Law of England ever was, the undoubted Right of his Majeſty's and his WM then 


* Royal Predeceſſors, Kings and Queens of England; and that both, or eiter WM i is 


* Houſes of Parliament cannot, nor ought to pretend to the ſame, nor can de! 
“ lawfully raiſe or levy War, Offenſive or Defenſive, againſt his Majeſty, be 
his Heirs or lawful Succeflors: And yet the contrary hereof- bath of late Haar 
„been practiſed almoſt to the Ruin and Deſtruction of this Kingdom; and s 3 
during the late Uſurped Governments, many Evil and Rebellious Principles 3 lords 
* have been inſtilled into the Minds of the People of this Kingdom, which, WM "ilful 
** unleſs prevented, may break forth to the Diſturbance of the Peace and Quiet . LO 
* thereof, Oc. _ 2 #2 
And in purſuance of this Statute, it was likewiſe ordained by the Authority une! 
aforeſaid, in the 2d Statute for the Militia of the 14th Year of the fame King, ich 
where not only the ſame Preamble is recited verbatim, as before in the for. 0 70 
mer Statute, but it is alſo, Enacted, © That no Perſon, (no not a Peer of Wi © de 
„the Realm) ſhall be capable of acting as Lieutenant, Deputy-Lieutenant, WI 61, / 
Officer or Soldier, by virtue of this Act, unleſs after the Oaths OG F 5 pr 
* giance and Supremacy they take this Oath following; viz. I 4. f. o bf 
% declare and believe, That it is not lawful, upon any Pretence whatſoever, 2 . 
* to take Arms againſt the King; and that I do abhor that traiterous Po- , ay | 
* fition, that Arms may be taken by his Authority againſt his ND, FI o” 4 
< againſt thoſe that are Commiſſioned by him in purſuance of ſuch Mi w | Ke 
* Commiſſions. And it is alſo to be noted, that all Mayors of Cities, or * ' | ror 
Corporations, were obliged, by a former Statute of the 13th of this King, to = 1 tatute 
the ſame Oath. From both which Statutes and Declaration, we may draw tele f Ben ( 
Concluſions: Firſt, That the Militia (i. e. the Command of all Military by KT 
ces and Warlike Affairs) are declared to be wholly in the King. Secondly, | ann 
Tbat either, or both Houſes of Parliament, cannot make any War, On x | "TIA 
Defenſive, againſt him, Cc. Pray mark that. Thirdly, That the contrary . ol — 
ctice hath tended almoſt to the Deſtruction of this Kingdom, and Is LET =. 5 ( 
Evil and Rebellious Principles ( whereof this without doubt is intended 5 | 4 
chief) have been inſtilled into the Minds of the People, Oc. And ang... & Fr 5 s 
in purſuance thereof, all Perſons above-mentioned were not only oblige ie ok 
nounce taking up Arms againſt the King, upon any Pretence whatſoever ; ren dy 
againſt any that ſhall be authoriz'd by the King's Military COLE " te BY ta * 
any Exceptions. And it is farther Enacted, That all 3 _ oy ow 25 
obliged to take this Oath, as well as the Laity; and it is 3 cr HI & 
dained, That all Clergymen who were to enjoy any Livings or Pre 2 oY 5 
the Church, were likewiſe, for the Space of Twenty Years next eniuing 3 


ged to ſubſcribe this Declaration. So that it is no wonder, if the Loyal Cal. 
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of the Church of England, think themſelves not only tied by the expreſs Rules 
of Scripture, but allo by the Laws of the Land, ſtrictly to obſerve; this great 
Ia of Paſſive Obedience, and Non Reſiſtance. Now pray ſee here dhe Doctrine 
of Non-Refiftance in its full Amplitude, yea, this very Doctrine declared to be 7ov. p. 215- 
tie Law Of this Kingdom, and that by two expreſs Acts of Parliament. And. can. 

du think the Two Houſes were not in earneſt when they made this Declara- 
ion? Surely had they not been ſo, they had been very ridiculous to jeſt with all 
dur Laws and Liberties ; had they not heen, I fay, verily perſuaded of the Truth 
of this Doctrine by Law, as well as by Scripture. So that I hope you muſt now 
te forced to confeſs, that even our own Repreſentatives have ſolemnly renounc'd 
fr themſelves and the whole Nation, all Right of Reſiſtance, ſo much as defen- 
five, againſt thoſe commiſſioned by the King, upon any Pretence or Occafion 
whatſoever.z and we have left us nothing whereby to defend our {elves againſt 
cur Kings, or thoſe commiſſioned by them, (no, not. if they never ſo much 
abuſe their Power) but the old Primitive Artillery of Preces and Lachryme. 

FE As for what you have more than once ſaid, that this Doctrine of Re- 
ſtance, if carried home, always ends in the Depoſition and Murder of the 
King; tho it hath grant ſometimes happened, yet that has not been always ſo, but 
moſt often to the contrary ; as appears by thoſe Reſiſtances that were made in 
the Reigns of King Richard I. Henry III. Edward I. and divers Times in 
Elward and Richard 1Id's Reigns, before Things were driven to that Extre- 
mity, as they afterwards were. And as I will not juſtify the Depoſition of 
thoſe Princes, tho' done by Parliament, yet will I not abſolutely condemn 
them ; fince no Act of Parliament harh,- as I know, ever done it: And tho* * 
it is true, all the Proceedings in Parliament againſt Eſward II. are taken off 
the Rolls, yet was it not done by Order of Parliament, but by Richard II. 
done, when he by his exorbitant Courſes feared to be ſerved after the ſame 
Manner. But that there was in thoſe Times ſome, Ancient Law extant, which 
ms alſo deſtroyed by that King, appears by that remarkable Declaration of the 
lords and Commons in Parliament, ſent by way of Meſſage to the King (then 
rilfully abſenting himſelf from the Parliament) by the Duke of Sloceſter his 
Incle, and the Biſhop of Ely, who ſure were too great to tell ſo notorious a 
Lye. The Speech you will find at large in Knzehton, beginning thus, Do- 
mne Rex; and after many Petitions, and good Advices, at laſt thus concludes, 
which I ſhall give you in Latin, — Sed & unum aliud de animo noftro ſuper- 
t nobis ex parte Populi veſtri vobis intimare, habent enim ex antiquo Statuto, 
& de jacto non longe retroactis temporibus experienter quod dolendum eſt ha- 
hi, ſi Rex maligno Conſilio quocunque, vel inepta contumacia aut contemptu, 
eu proterva voluntate ſingulari, aut quovis modo irregulari ſe alienaverit a Po- 
fulo ſuo, nec voluerit per jura Regni, & Statuta, & laudabiles Ordinationes cum 
ſalubri Conſilio Dominorum, & Procerum Regm, gubernari, & regulari, ſed capti- 
ofe in ſuis inſanis Conſiliis propriam voluntatem ſuam ſingularem proterve exercere, 
unc licitum eft 17s cum communi aſſenſu Populi Regni, ipſum Regem de Regali ſolo 
arogare & propinquiorem aliquem de ſlirpe Regis loco ejus in Regni ſolio ſublimare. 
From whence yon may obſerve, that the Lords here relate to an Ancient 
Statute or Law then in being, tho' the Execution of it on the Perſon of his 
great Grandfather Edward II. was but of Times not long paſſed ; and that 
Wing Richard might as well. deſtroy the Record of that Law, being not then 
commonly known, or in private Men's Hands, as well as he did divers other Re- 
calds; as appears in the 24th Article againſt this King, wherein it is ſer forth, 
„ That the ſaid King had cauſed the Rolls of the Records touching the State 
d Government of this Kingdom to be defaced and razed, to the great Preju- 
dice of his People, and the Diſinheriſon of the ſaid Realm, &c. So that no- 
thing is more certain, than that the Two Houſes of Parliament, at that Time, 
ud look upon it as their undoubted Right to depoſe the King in caſe he violated 
be fundamental Laws and Conſtitutions of the Kingdom. Tho” how this could 
ont with thac Power which the King then exerciſed, of calling and diſſolving 
tliaments at his Pleaſure, I do not underſtand, ſince it can never be ſuppoſed 
Wt a King, whillt in full Power, would permit a Parliament, called in his Name, 
to ſit, to depoſe himſelf for evil Government. 
\s for the War made by the Two Houſes againſt King Charles 1. 1 
Nall not undertake to juſtity it, for the Reaſons already given; 2s alſo hecauſe 
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BIBLIOTHECA POLITI CA. 


it was not a War undertaken by the general Conſent of the whole Kingdom 
but carried on chiefly by the Puritan or Presbyterian Party: For tho” the City 
of London, and many other great Towns were for the Parliament; yer it Fe 
alſo certain, that the major Part of the Nobility and Gentry of Exlan fought M 
for the King, and were ſo confiderable a Number, as to make an Anti-Parliamert 3 
at Oxford ; fo that this War could never have happened, had not the Kine WW 
parted with the Power of diſſolving of the Parliament out of his Hands. Much 
leſs will I juſtify the Murder of this King, or of any others above-mentioned, 35 


being no neceſſary Conſequences of that Reſiſtance I only allow for Lawful, viz. Thar 
of the whole or major Part of the Nation. Nor were Edward II. or Richard Il. put 1 
to Death by any Act or Order of Parliament, but were murthered in Priſon; 1 
and the Murderers of Edward II. were afterwards attainted by Act of Parliament [ 
and executed as they deſerved. But as for the Murder of King Charles J. it i u 
not to be taken into this Account, it being not done by the Authority of the MW i 
Lords and Commons in Parliament, but by a Factious Rump or Fag-End cd 4 
the Houſe of Commons, who fate by the Power of the Army; after far the WM t 
major Part of the Members who were for the King were ſhut out of Doors, any of 
the Lords voted uſeleſs and dangerous. | oa & 
M. J conteſs you have made as good an Apology for theſe Actions as the of 
Matter will bear ; bur that neither of the Two Houſes can at this Day hare by 
any coercive Power over the King, or to call him to an Account for any thing uc 
he has done, appears by the expreſs Declaration of both Houſes in the St ds 
tute of the 12th of Charles II. as alſo in thoſe but now cited, in which they nd 
utterly diſclaim all making War, whether offenſive or defenſive, agalnlt his ; of 0 
Majeſty ; much leſs can he be ſubject to any other Coercive or VindiSive = by 
Power, or ought any ways to be reſiſted by private Perſons : Therefore ſup- 1 111 
poſing I ſhould grant (as I do not) that the Parliaments had formerly a Power 3 111 
of depoſing of their Kings, or that the Clergy, Nobility and People had 4 i - 0 
a Right of taking up Arms againſt the King in Caſe of notorious Tyrazry, 3 fg 
and Miſgovernment; yet is all ſuch Refiſtance expreſly renounced, and declared , I ar 
unlawjul by the Oath and Declarations now cited. So that tho' in the dark . 
Times of Popery, ſuch Reſiſtance might be counted lawful, not only by the 1 Mie 
Laity, but alſo by the Biſhops and Clergy, who ought to have taught the 1 Th 
People better Doctrine; yet I think it had been much better for the Nation þ Sn 
to have endured the worſt that could have happened from the Tyranny of Kings, | > 
than to have tranſgreſs'd the Rules of the Goſpel, and the conſtant Doctrine of the TS... 
Primitive Church by Reſiſtance and Rebellion againſt the Supream Power of the rw =, 
Nation. 5 | a | : : the Ri 
F. I ſhall not now maintain that the Two Houſes of Parliament have any =. 
Authority at this Day to depoſe the King, or levy a War againſt Don. upon e 
any Account; yet that they have ſtill a Power to judge of the King's Actions, N "pg 
whether conſonant to Law or not, and whether he has not broke the Fundamental A. 
Conſtitutions-of the Kingdom, is no where given up, as I know of: But 8 bees 
Reſiſtance in ſome Caſes is not contrary to the Doctrine of the Goſpel, 1 I ow 
have already proved, and that it was not direQly contrary to the Laws of the Land Ions 
before theſe Statutes, you do partly grant. But fince the main Strength of your ace 
Cauſe, lies in this Oath appointed by theſe Acts of Parliament, therefore if! - au 
give a ſatisfactory Account of the true Meaning and Senſe of theſe Acts, ifs kun 7 
otherwiſe than you ſuppoſe, I hope you will grant that Reſiſtance may {till | rom 
law fully made by the whole Body of the People in the Cafes I have ee nt 
againft any Perſons, who under Colour and Pretence of the King 9 ol 
ihould violently affault their Perſons in the free Exerciſe of their Religiol. = 
as it is by Law eſtabliſhed, or ſhould go about to invade their juſt Liberte ohm 
and Properties, which the Fundamental Laws of England have conferred upon e. Wine, 
ry Free- born Subject of it. 5 ——— 0 
And in order to the clearer Proof of this, I ſhall make uſe of this Met : 11 
I ſhall uſt explain the Terms of this Declaration, and then I ſhall procee 2 fins 
ſhew you that even in a legal Senſe all defenſive Arms, or Reſiſtance of the me Frm 5 
Perſon in ſome Caſes, or of thoſe commiſſioned by him, is not forbidden, = £ . 
tended to be forbid by theſe Statutes and Declararions : Firſt then, by 1 Wy W thc 6, 
Arms againſt the King, is certainly meant no more than making War ag! 8 


ch de. 
clatss | 


the King, according to the Statute of the Twenty fifth of Eifzeard III. whi 
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ies making War againſt the King to be Treaſon; and this is unlawful upon 
iny Pretence whatſoever. Secondly , The Clauſe , by his Authority againſt his 
perſon, is only to be underſtood of rhe King's Legal Authority ; and by his Per- 
in, is mcant his Natural and Politick Perſon, when acting together for the ſame 
£nds, as I ſhall ſhew you by and 7 So that both theſe Statutes are but De- 
lararory of the Ancient Common-Law of England againſt taking up Arms, and 
making War againſt the King, and do not (in my Opinion) introduce any new Law 
concerning this Matter: So that whatever was Treaſon by the Statute of the 25th 

' of Edward the Third is Treaſon by theſe Statutes, and no more; vis. all taking 

up Arms, or actual making War againſt the King in order to kill, depoſe, or im- 

if} him, Cc. as Sir Edward Coke ſhews us in his Third Iaſtitut. in his Notes 

upon this Statute z yet notwithſtanding, after this Statute of the 25th of Edward 
the Third, the Clergy, Nobility, and People of England aſſembled in Parliament, 

did ſuppoſe ir {till lawful to take up Arms againſt thoſe illegally commiſſioned by 

the King, in caſe of notorious Miſgovernment and Breach of the Fundamental Laws 

ol the Nation; as appears by that general Reſiſtance made by Reaſon of the evil 

Government of the Duke of Feland, and thoſe concerned with him, in the rith 

of Richard the Second; which, as J have already proved, was allowed for lawful 

by Act of Parliament, and conſequently by the King's own Conſent, without which | 
it could never have been ſo declared. The like Þ may fay for that Reſiſtance which % Grafton's 
was made in King Henry the Sixth's Reign, by Richard Duke of York, and the Earls Chronicle, p. 
nd Barons of his Party, againſt the Evil Government of the Queen, and the Duke 62. 
; of Somerſet , who governed all Affairs in an Arbitrary and yet unſucceſsful Manner, 

ty Reaſon of the Eaſineſs and Weakneſs of King Henry. But though this Reſiſt- 

ace was alſo approved of in the next Parliament of the 33d Year of this King, 

jet I ſhall not ſo much inſiſt upon it, becauſe I know you will alledge, that this was 

made by the Lawtul Heir of the Crown againſt an Uſurper, fince the Crown was 

not long after adjudged to be his Right, though King Henry was allowed to wear it 

during his Life: Yet however, it ſhews the Opinion of the Clergy, Nobility, and 

people of England at that Time, concerning the Lawfulneſs of ſuch Reſiſtance, be- 

fre this Declaration of the Eſtates of the Kingdom, concerning the Legality of the 

Duke of Wrk's Title, was made in the Parliament above-mentioned. 

Thirdly , That the Parliament by theſe Statute of the 13th of Charles the Se- 
tond for the Militia, never intended thereby to enable, or leave it in the Power 
af that King, or his Succeſſors, to make this Kingdom an abſolute Deſpotick Mo- 
narchy inſtead of a limited one; as they muſt have done, had they declared that 
the King, and thoſe Commiſſioned by him, might do what they pleaſed with 
W the Religion, Lives, Liberties, and Eſtates of the People of this Nation, and 
that it was Treaſon to reſiſt in any Caſe whatſoever, Sure they could not but re- 

W meraber that apparent Commiſſion of Sir Phelim Oneal's, in the Year --41, where- 
by he pretended to be impowered to drive the Eng/;h Proteſtants out of Ireland, 
and to ſet up the Popiſh Religion in that Kingdom, and reſtore the 1r:/þ to their 
Eltates; and ſure divers of them could not be unmindful that this was to give 
way all Right of Self-Defence, in caſe any future King ſhould by his own innate 

W [yrannical Temper, or the evil Counſel of wicked Men, be perſuaded to uſe 

W torce upon the Perſons of the Lords and Commons, either whilſt they were 

$ itually fitting, or in their Paſſage to the Two Houſes, ſince by this Act or Oath, 

i! underſtood in your Senſe, they muſt have barred themſelves, and the whole 

Nation, of all Right of Selt-Defence, in any Caſe whatſoever , though of the 

greateſt Extremity; and therefore I doubt not, but the Intent of this Parliament 

Was to leave Things as they found them. And as it was abſolutely unlawful for the 

People ot this Nation to take up Arms againſt the King, ſo it is alſo as unlawful 

him, or thoſe Commiſſioned by him, to make War upon the People, or to 

Ulkize them by Force of their Religion, Juſt Rights, Liberties, or Eſtates: And 

lf the King hath a Right to defend himſelf, and his Crown and Dignity, againſt 

feelin, ſo muſt the People of this Nation have a Right likewiſe to defend them- 
cles againſt Arbitrary Power, in caſe of an Invaſion of any of the Fundamental 
as above-mentioned , or elſe all Bounds between a Limited and Deſpotick 

8 will be quite taken away, and the King may make himſelf as abſolute as 

King of France or Great 147k whenever he pleaſes, | 
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BIBLITIOTHECAPOLITICA. 


M. I will not diſpute with you about bare Matter of Fact, or that a prevailin 
Faction might not in turbulent Times, and during the Reigns of weak and 15 
viſed Princes, take upon them by Force of Arms, to remove Evil Councellors 
and to put the Government of the Kingdom in what Hands they pleaſed, ang then 
procure Acts of Parliament to indemnify themſelves for ſo doing: Yet I cannot 
allow that even ſuch Acts could make it lawful to take up Arms againſt the Kin 
or thoſe Commiſſioned by him, upon any Pretence whatſoever. So that though I 
grant that the Intent of this Parliament of King Charles the Second, was not to 
make any new Law againſt Reſiſtance, or taking up Arms againſt the King, yet was 
it their Deſign ſo to explain the Ancient Statute of the 25th of Edward the Thind 
that none ſhould for the Future doubt in the leaſt, that all taking up Arms, or Re 
ſiſtance of the King, or thoſe Commiſſioned by him, upon any Pretence whatſce. 
ver, was unlawful and treaſonable: And for this we need go no farther than the ve. 


ry Words of theſe Declarations, which the Parliaments of the 12th and 13th f 
Charles the Second have made concerning this Matter : As Firſt, in the Statute of | I 
the 12th of Cir. 2. Cap. 30, for attainting the Regicides, the Two Houſes of Pr. 


liament expreſsly declare, That by the Fundamental Laws of this Kingdom, 


* neither the Peers of this Realm, nor the Commons, nor both together in Patlia. | 3 


* ment, nor the People collectively, or repreſentatively, nor any other Perſons 
„ whatſoever, ever had, hath, or ought to have any Coercive Power over the Per- 
“ ſons of the Kings of this Realm”. Whereby not only all the Traiterous Exam- 


ples of the Depoſitions, and Impriſonments of King Edward, and Richard the 8 WM 
cond, are exprefsly condemned; bur allo all taking Arms to force the King to fe- 3 
dreſs our Grievances, whether he will or not. And farther, That all Arms, whether 
Oftenfive or Defenfive, are expreſsly forbid , pray mind that Clauſe in the Prean- WM 
ble to theſe Acts of the Militia I now mentioned; wherein that Parliament expresß- Ml 
ly renounces © all taking up Arms, as well Defenſrve as Offenſive againſt the King: 
And the Words of the Oath it ſelf are yet more ſtrict, © That it is not lawful, . 
* on any Pretence whatſoever, to take up Arms againft the King. Now can any W 
Thing be plainer, than that all defenfive Arms, tho tor our Religion, Lives, and 
Liberties, or whatſoever elſe you pleaſe, are expreſsly declared to be againk the 


Fundameatal Laws of this Kingdom. 


But as for the dreadful Conſequences of this Law, if never ſo ſtrictly taken, they WF 
are not ſo bad as you are pleaſe to fancy: For as to your Inſtance of Sir Phelim O- 
neal's pretended Commiſſion from King Charles the Firſt, you may be very well a. 
tisfied, that it was a notorious Piece of Forgery ; ſince beſides that good King's con- 
{tant Denial of any ſuch Commſſi 1 granted by him, Sir Phelim, when he came to } 
ſuffer in Ireland, for raiſing that liorrid Rebellion, did voluntarily at the Gallows I 
acknowledge, that he had forged it himſelf , by putting the Seal of an old Patent, 
which he had by him, to that pretended Commiſſion you now mention : Nor in- 
deed can It ever enter into my Head, that any King ſhould grant a Commiſſion [0 de- E 
ſtroy or make War upon his People as long as they continue in their Duty to | 
him, though of a different Religion from himſelf; tho perhaps he may think ft 
for ſome Reaſons, to diſarm them, or deny them the publick Exerciſe of their , 
Religion, or render them uncapable of bearing any Offices of publick Truſt in the ö 
Kingdom. But if theſe ſhould be lawful Cauſes of Reſiſtance, why the Papils 
ſhould not be allowed it as well as the Proteſtants, I can fee no Reaſon to the con. 
- trary. As for your other Inſtance, that the Parliament by renouncing all defen- | 
ſive Arms, mult be ſuppoſed likewiſe to give up all Right of Self- defence, in Cale | 
the King, or any Commiſſioned by him, ſhould uſe any Violence to the Perſons | 
of the Lords and Commons aſſembled in Parliament, or in going thirher: This , 
is ſo unlikely, and remote a Caſe, that it hardly comes under the Confideration o! 


a bare Poſſibility, But, however, let the worſt that can happen, I am vel) well 


ſatisfied, that the Parliament was then fo thoroughly conyinced of the Miſchiefs bad 


befallen this Nation by this Republican Doctrine of Reſiſtance, having been wy 


Cauſe of the Deſtruckion of the beſt conſtituted Church and Government in the 


they were reſolved rather to truſt to the Coronation Oaths, and innate Goodnels 0 


our preſent and future Kings, than to ſuppoſe any War could be lawtully ao | 
againſt them, upon any Account whatſoever; which would have been exprelsly c 1 
trary not only to the Doctrine of the Church of Exgland, but the known Laws o 


the Land. F 100 


World, as alſo of the Murder of one of the beſt Princes that ever Reigned, that | 
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Dialogue the Ninth, 


F I do not deny, but the Perſons of the Kings and Queens, of this Realm Ae, 
and ought to be Sacred and Inviolable; and yet no Man will therefore ſay, that 
they are irrefiſtible too in all Caſes whatſoever. As if the King (for Example) 


ſhould attempt to raviſh Women, or rob, or murder Men upon the Highway, or 


in the Streets, as the Ancient Hiſtorians relate of Nero and Commodus the Empe- 
rors, and as is reported of the laſt King of Portugal, and which was one of the 
Reaſons of the Eſtates of the Kingdom removing him from the Government. And 
5 Our Henry the Vth. is related by our Hiſtorians to have robbed Men upon the 
Highway before he was King : So if he had gone about to continue the ſame Fro- 
lick after he came to the Crown, I do believe his Perſon, and all thoſe that robbed 
by his Commiſſion, had not been irreſiſtible ; nor would it have been Treaſon with- 
jn the Statute of the 25th of Edward the IIId. 8 he was then actually King, 
any more than it would have been Treaſon had the like happened when he was 
Prince, tho he was expreſly within that Statute. And yet this would not have 
conttad icted the Parliament's Declaration in the 12th of Car. the IId. That neither 
the Parliament nor the People have Coercive Power over the Perſons of the Kings 
of this Realm; ſince by Coercive Power muſt be here underſtood, his being ſub- 
ject to the Penalties of the Law, or being called to an Account by any Juriſdiction. 
Bu there is a vaſt Difference between that, and Reſiſtance for Self-Defence, ſince 
I may uſe this againſt the Violence of my Father in the State of Nature, as I have 
already proved; tho' I cannot Juſtify. the Puniſhment of my Father, or calling 
him to an Account as his Superior : Therefore 'tis only in the King's Politick Ca- 
pacity, that he can be ſaid to do no Wrong; fince you ſee he may perſonally com- 
mit the greateſt Crimes imaginable, tho' his Perſon is unpuniſhable for want of a 
Superior Power to call him to an Account: Yet tis not ſo with'thoſe who act by 
his Illegal Commiſſions or Commands; fince, having delegated the Executive Part 
of his Regal Power to his ſubordinate Miniſters and Officers, *tis they that are ac- 
countable and puniſhable too by the Law of the Land, in caſe they any ways tranſ- 
greſs or violate it by his illegal Commiſſions or Commands, as I ſhall prove 
more at large by and by. And as no War, properly ſo called, can be made againſt 
1 fingle Perſon, but againſt a Man, as he is aided or aſſiſted by many others; ſo 
this War againſt the King can be only interpreted of ſuch Wars or Rebellions as 
xe made againſt him in his politick Capacity, as he is King and Supreme Gover- 
nor of the Realm, and the Commander of all the Militia thereof to legal Intents, 
and for the Defence thereof againſt Foreign or Domeſtick Enemies; nor was 
there any great Fear, accord ing to the Ancient Legal Conſtitution of this Kingdom, 
that this could often fall out, or indeed be put in practice to any other Purpoſe by 
the Kings of this Realm, if we confider the Ancient Form of ordering the Forces 
or Militia of this Kingdom. : 5 
For, in the firſt place, I deſire you to obſerve, That by the Common Law of 
England, before theſe Acts of the Militia, the King himſelf could not, but in Caſe 
of Invaſion or Inſurrection, levy or keep on foot any ſtanding Forces in England, 
unleſs for Foreign Succours, which was uſually by Contract with ſome great Lord 
or other Perſon, or by Tenure, againſt the Scotch and Welſh; and as for the Militia, 
it was never reduced into ſtanding Troops, Companies, or Regiments, till the 
Wamſh Invaſion, as will appear by all Acts of Parliament in the Statutes at large, 
where Acts for the Aſſize of Arms were made only for Men to provide and have 
n Readineſs ſuch Horſes and Arms, to ſhew them before the King's Commiſſioners 
when they ſhould be required to take View of them; a Regimented Miiria, 
being of no elder Date than Queen E/izaberh. But King Jaues the Iſt. did, by 
at of Parliament in the firſt Year of his Reign, repeal all former Acts for 
Ane of Arms, and never eftabliſhed any thing in lieu thereof: So it ſtood 
ill King Charles the IId.s Time, that theſe new Acts for the Miliria were 
made. And (to confirm this Point beyond all Diſpute) in all the Quarrels 
between the King and the Barons, and Work and Lancafter, the Parliament often 
&uſed to meet until the Forces were disbanded that were raiſed upon thoſe Oc- 
lions. Nor had any King ſtanding Forces or Guards, till Henry the VIIth. 
When that of the Yeomen of the Guard was ſettled by a ſpecial Act of Parliament: 
d what is moſt remarkable, the Commons in the Long Parliament of Charles 
the IId. did, by their Votes entred upon their Journals, declare and aſſert, Thar 
Lam no Armed Force could be kept up in Time of Peace, except the Militia; 
and as for Foreign Succours, they yu obliged to be carried immediately to Bs 
nn 2 ort 
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Port of their Diſcharge, and were not to exceed one Month at farth ft 
Time of their firſt Muſter. As for Caſtles: and Forts within the at 1 
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were almoſt all 1 and defended by Tenures ; but for the 772 of 


Old Time, it was in the Sheriffs of the Counties to make uſe thereof f 
the Execution of the Laws, and Defence of the Kingdom, except in the Cale 
aforeſaid; and it was Treaſon for any Subject to levy Soldiers, except by the 
King's Commiſſion, and in the Caſes aforeſaid; or ſo much as to ride or go amd 
as may appear by the Statute of Northampton, in the 2d of Edward the llld. 
much leſs was it lawful for them to take up Arms, unleſs in their om 
Defence againſt illegal Violence, and in ſuch manner as the Law directs: And i 
was one of the Articles that was adjudged to be Treaſon in Parliament apaing 
Mortimer, That he rode armed to Paliament, and threatned the Prelates and Peers 
that did any thing _—_ his Will, and who adviſed the King to levy War upon 
his Subjects. See alſo Coke's 4th Inſtitutes, Tiz/e Council-board, where the ath 
Vid. Parliam. Article againſt the Spencers is, That they falſly and maliciouſly had counſeſled 
yay gr „the King to raiſe Horſe and Arms in Deltruction of the good People, apainſ 
Por roy * the Form of Magna Charta; and fo by their evil Counſel would have moneg 


Art. 2, e War within the Realm, to the Deſtruction of Holy Church and of the People, 


<< for their proper Quarrel : So that taking. Arms by the King againſt his Subjetts, | 4 


and the SubjeQs againſt the King, was both alike againſt Law. | 
adh), That taking Arms againſt the King, in Conſtruction of Law, is Levying 
War? But this can by no means extend to Defenſive Arms in Maintenance of the 


Law, which is allowed and enjoined; and that nothing elſe was here meant, is 2 


plain, fince by the ſubſequent Words in this Oath, it is reſtrained; to the taking 


Arms by his Authority againſt his Perſon, or thoſe Commiſſioned by him: Which 
ſhews, that nothing here is intended to be forbidden, but taking up Offene 
Arms upon popular Pretences, without and againſt the Authority of the Law; ⁶ 
which is further explained in another Teſt by the Authority of both Houſes of i 


Parliament, 


Thirdly, Tis obſervable, this is but a Teſt upon ſome that were to come into 
Offices, and can by no means make any Change in the Ancient Law, Which 
cannot be changed by Implication. Nor does this amount to ſo much; the 
firſt Part of this Oath requiring only that the Party admitted into Office, 
ſhall ſo declare and believe; and tho' the Second Clauſe calls it a Traiterous 
Poſition, yet it is reſtrained only to theſe Two Particulars, ** That Arms may Ml 
not be taken up by the King's Authority againſt his Perſon, or thole Ml 
* Commiſſioned by him: Which can have reference to nothing but that Di- 
ſtinction taken up in the late Times of Civil War, when the Parliament 


pretended to take Arms, and grant Commiſſions in the Name of King and Parliz- 
ment, by vertue of that Authority which they ſuppoſe 


Wefminſter : So that this Clauſe can by no means exclude any Arms made uſe of ; 


for legal Defence according to Law. 


Fourthly and Laſtly , Tho' the Words, againſt thoſe Cummiſſioned by him, may | 
ſeem to extend the Matter further, and is miſtaken by ſome, as if it require> | 
at leaſt Paſſive Obedience to all Commiſſions of the King, tho never 10 i- 
legal; yet there is not the leaſt Colour for it, fince nothing is a Commiſſon 


but the King's legal Command or Authority purſuant to ſome Law, and for 


putting the ſame in Execution, which is the legal Definition of a Commiſſon. 
And when this Teſt was firſt brought in to the Second Parliament of King Charles | 
the IId. and that the Word Legal was offered to be added to the Bill; upon a lens 
Debate it was only left out, becauſe it was declared by all the Lawyers in th? | 
Houſe, (even by Sir Heneage Finch, then the King's Sollicitor ) and agreed to by | 
the whole Houſe, That it was clearly implied, and could bear no other Con. 


ſtruction, but that all Illegal Commiſſions were null and void, and in no legal 


Senſe could be called Commiſſions : So that taking up Arms in the Defence of the 


Law, and purſuant thereunto, cannot in any wiſe be called a taking Arms aga 


rhe King's Perſon, or thoſe Commiſſioned by him. And farther, that by the Woro5, | 
in purſuance of ſuch Military Commiſfons, are meant ſuch as are warranted by that 


Act, and ſuch as the King may iſſue by his Royal Authority, which is bounded 
by Law, and conſequently cannot grant any Commiſſions, but what are according 


to Law. So that if theſe Commiſſions are granted to Perſons utterly ane 


Law to take them, as all are chat do not take the Teſt appointed by the A bo 
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Dialogue the Ninth. 


he 25th of King Charles II. Entituled, i A 10 prevent the Dangers that 
may ariſe from Popiſh Recuſants : As alſo all Commiſſions to do any Illegal, vio- 
lent Action, are abſolutely void, and conſequently may be reſiſted; or elſe our 
Mizne Charta, with all the other Laws that eſtabliſh Liberty and Property, as 
iſ our very Religion it ſelf Eſtabliſhed by Law, may be either undermined by 
the King's new diſpenſing Power, or elſe ſubverted by open Force; and every 
e in a Red Coat, will be as Sacred and Irreſiſtible as the King 
imſelt. 

"Bu to conclude : Thar the Inſtances T have given, that the King's Commiſ- 
Gon may be abuſed to the Deſtruction of the Nation; nay, of the whole Parlia- 
ment, are not ſo unlikely and remote as you imagine; Pray let me pat you in 
Mind, that as for that pretended Commiſſion to Sir Phelim Oneal; tho it is true, 


it proved at laſt to be forged, * was it not known to be ſo till long after; and 
0 


therefore having all the Signs of a true Commiſſion under the King's Great Seal, 
the poor Proteſtants in Ire/and were to have had their Throats cut according to 
this Oath, before ever they could be ſatisfied whether it were true or not. But 
that a Popiſh King perſecuting and deſtroying his Proteſtant Subjects only for Mat- 
ters of Religion, is not ſo improbable a Thing as you would have it; the French 
King's late Dragooning, Impriſoning, and ſending to the Gallies all that refuſed 
to renounce Hereſy, (as they call it,) and ſubſcribe to the Articles of the Romſh 
Religion, has given us but too ſad and recent an Example: And how you can 
aſſure me, that the King acting upon theſe very Principles, and being governed by 
ſeſuit Confeſſors, will never do the ſame Things, I ſhould be glad to receive 
ſome better Satisfaction than his bare Word to the contrary. | 

Nor yet is my other Inſtance of its being left according to your Doctrine in 
the King's Power, to make a violent Aſſault upon the Perſons both of the Lords 
nd Commons aſſembled in Parliament, whenever he pleaſed, without any Reſi- 
ſance whatſoever, ſo remote and improbable as you are pleaſed to make it; ſince 
you may find it ſtill upon Record among the Articles exhibited in Parliament againſt 
Robert de Vere, Duke of Ireland, Robert Treſilian, Chief Juſtice, and Sir Nicholas 
brembur, in the Parliament of the 11th of Richard II. (which I have already 


nentioned ) the 15th Article of which was, © That they by their falſe Council Vd Rot. Pur? 


461 


* had cauſed the King to command the ſaid Nicholas, being then Mayor of Lon- II Rich. 2. 
don, ſuddenly to riſe with a Fen Power to kill, and put to death the ſaid ““ Hecunde. 


Gloceſter, and the other Lords there named) 
*and the Commons ( vis. of the Parliament of the 1oth of this 
* King) who were not of their Party and Conſpiracy ; for the doing of which 
* Wickednels, the faid grand Traytors aboveſaid, were Parties and Preſents to the 
* Deſtruction of the King and his Realm. So that if this Treaſon had not been 
diſcover'd, and that no private Perſons might then reſiſt thoſe Commiſſioned by 
the King, it would have been Treaſon, according to your Principles, for the ſaid 
Lords and Commons to have reſiſted thoſe that were thus ſent to aſſault them, and 
take away their Lives; and what hath once happened, tis not impoſſible but it 
may happen again. Therefore this is a Thing to be confidered as a neceſſary 
Conſequence of your Senſe of this Oath. So that upon the whole Matter, and 
conſidering the late of Scene of Affairs, I durſt leave it to the Judgment of any 
ndifferent Foreigner, tho a Papiſt, which was moſt likely, before the unexpected 
Coming of the Prince of Orange into this Kingdom, that the People ſhould riſe 
up in Arms, and expel the King from his Throne, or that he ſhould by Virtue of 
the pretended Senſe of this Oath, back'd by your Doctrine of Paſſive Obedience, 


= IM this Nation, and ſet up what Government and Religion he 
ed. 


4. 1 muſt confeſs you have given a very cunning and ſpecious Gloſs upon 


te Words of this Oath; and Declaration of the Parliament of King Charles II. 
but whether it is legal or not, I very much doubt, fince I never heard of it before; 
and could have wiſh'd, that if they deſigned not to lay a Snare upon Men's Con- 
ſciences in this great Point, that they would have been more clear in expreſſing all 

ole Caſes wherein it might be lawfut for us to reſiſt the King, or thoſe Com- 
miffoned by him; as alſo who ſhould judge, when the King's Commiſſions are 
0 legal and violent as to require Reſiſtance; for if every private Subject may 


Judee of the Legality, or Illegality of the King's Military Commiſſions, and can 


ak a Party ſtrong enough to make Oppofition againſt thole that are ORs. 
| | — 10D 
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BriBLlioTtHECa Potirtics 
fioned by them in the Execution of the King's Orders, a diſcontented Faction 
may ſoon find a Pretence to raiſe another Rebellion, and Civil; War, as dreadful 

as the former; and notwithſtanding your great Care and Concern for the King's 

Perſon, which you grant to be ſacred and inviolable, could it long continue £ , 

For 'if the King himſelf appeared at the Head of his Men, to, command and en. 

courage them in their Duty, it would be much worſe, as long as the Matter they 

took up Arms for, ſhould be by them accounted a Violation of the Laws. Thus 
we may remember, that though the Parliament of Forty One did Pretend 
to take up Arms for Defence of the King's Perſon, and only to take away Evil 

Counſellors; yet did they for all thar, order their Generals and Officers to feht 

as much when the King was perſonally preſent, as at any other Place or Time; 05 

that his Majeſty's Perſon (had not God thought fit to order it otherwiſe ) miph: 


have been as well deſtroyed in the Battels of Edgehill, or Naſeby, as his great Grand. | 


father King Zames III. of Scotland, was in that Bartel againſt his Rebellious Subjetts 


Headed by his own Son. So that according to your Interpretation, inſtead of Wi 
mending the Matter, this Parliament of King Charles II. had only. left it far worſe MW 
than they found it. For whereas the Long Parliament made themſelves the E 
Judges, and Redreſſers of the King's Violations of the Peoples Rights; now ac. . 
cording to your Interpretation of this Oath, and Declaration of the Parliament af 
King Charles the Second, every private Man may not only judge of the King's WM 


Violation of the Law by his Military Commiſſions; but alſo make Reſiſtance 


againſt them, whenever they think themſelves able ſo to do. And then notwith- Ml 
ſtanding that Parliament's utter renouncing all Arms, whether offenſive or de. 

fenfive, to be raiſed by themſelves againſt the King, they would have ſtill lea WM 
Power in any Part of the People ſtrong enough to make this Reſiſtance which Wl 
they had renounced for themſelves, who are their Lawful Repreſentatives. Thus WM 


for Example; ſuppoſing the laſt Civil War had begun upon the Account of raifing 


of Ship-Money, which whether it was lawful, I will not now diſpute; it vas 
ſufficient that all the Judges except Two, gave their Opinions for it; and if any WM 
County in Englund ſtrong enough to make an Inſurrection, had roſe in Arms up- 
on the Levying of this Tax (as it has ſeveral times happened even about Taxes W 
granted in Parliament) this (though ſmall) yet being look d upon againſt Law, | 
mult have engaged the whole Nation in a Civil War, and allo endangered Bis 
Majeſty's Perſon, in caſe he had appeared in the Field with thoſe Men he had | 
raiſed to ſubdue that Rebellion; ſo that J am till ſatisfied that it is far better to 
ſufter a Miſchief than an Inconvenience; that is, it is better to truſt to the King's 
Conſcience and Diſcretion, what Commiſſions to grant, though ſometimes perhaps | 
they may chance to be illegal, than to leave it in the Power of the People to riſe in 
Rebellion, whenever they think ſuch Commiſſions to violate their ſuppoſed, or | 


pretended Liberties and Properties. 


F. I fee you will not argue againſt the Reſiſtance of the King's Perſon, in | 


caſe he ſhould go about to Raviſh, Rob, or Murder his People. But now you 
raiſe another Difficulry who ſhall judge, and conſequently make this Reſiſtance 
againſt the King's Commiſſions, when executed by illegal Perſons, or to illegal 
and violent Ends. For if the People may judge for themſelves of the Illegality of 


ſuch Commiſſions, a Rebellion may be raiſed, and His Majeſty's Perſon ew 


dangered, notwithſtanding all the Provifion the Parliament have made againſt i. 


Bur before I anſiver this Argument of yours, pray give me leave to aſk you Une | 


or Two Queſtions: Do you think the King's late Declaration tor the Diſpen- 
ſing Power, and the Commiſſions granted thereupon, to be according to Law 
not? | | | Ms 
= M. I muſt confeſs I think they are unlawful, yet it does not follow that they 
be therefore reſiſtet. | 1 
12 [ do not aſk you that now; but only tell me whether you think the Bi- 
ſhops are obliged in Conſcience to diſperſe that Declaration, or the Clergy 0 


read it in their Churches? And whether thoſe have done well who have refuſed to 


ead it? | 3 5 | 
i M. I muſt tell you, I am ſo good a Proteſtant, and ſo true an Eng/y/hman, that 


cannot allow the King that Power; and therefore I muſt grant that the Biſhops 


did bravely, and like true Chriſtian Biſhops, to refuſe to diſperſe it; and where 


was diſperſed, the Inferior Clergy have done very well not to read it. 
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' Dialogue the Ninth. 


f. Well then, notwithſtanding all the dreadful Miſchiefs proceeding from pri- 
mate Subjects Judging of the Legality, or Illegality of the King's Declarations, 
and Commiſſions, or Commands; yet they may, it ſeems, not only judge whe- 
ther they ate lawful or not; but a Diſobedience to them may not only be 
lawfully exerciſed, but is very commendable. Now what is this Diſobedience 
to thele Commands, but a Moral, or Civil Reſiſtance of the King's Power in 
his Matter? And why may not ſuch a Judgment be made by the People in 
35 plain a Caſe, and a Reſiſtance alſo follow thereupon againſt ſuch violent il- 
legal Commiſſions (ſuppoſe to raiſe Money without Act of Parliament, or to 
Dragoon Men to go to Mals) ſince the Violence is more evident and apparent in 
this Caſe upon Men's Perſons, than in the other upon the bare Conſciences of the 
Biſhops and Clergy ? For the Force being more immediate and preſſing upon their 
Perſons and Eftates, there is no other Means left but to reſiſt it it they are able. 

M. I can give you very good Reaſons to fatisfy you, why, tho' I grant 
private Subjects may judge of the Legality or Illegality of the King's Com- 
miſſions, and alſo refuſe to obey his Illegal Commands, and alſo that all pnblick 
Officers ought to take Care at their Peril how they act by, or excute ſuch illegal 
Commiſſions ; yet that it does not therefore follow that ſuch illegal Commiſſions 
or Orders though executed upon the whole Body of the People, may be reſiſted 
by them; for all Limitation of the Royal Power being only voluntary, and pro- 
ceeding from the meer Grace and Favour of our Kings, they are not compellable 
+ by Force, or reſiſtable if they ſhould impoſe their own Proclamations or Edicts 


upon us inſtead of Laws. For tho' I grant that the King hath no juſt, or le- 5 C. R. p. 190. 


gil Authority to act againſt Law, and that if he knowingly put any Subject to G deinde. 


Death contrary to Law he is a Murderer; and no Prince can have any ſuch Pre- 


rogative, as to commit open downright Murders either in his - own Perſon or 


by thoſe who act by Commiſſion from him; But what follows from hence ? That 
they may reſiſt or oppoſe them if they do: This I abſolutely deny, becauſe 
God and the Law have commanded us not to reſiſt; and I ſee no Inconſiſtency be- 
een thoſe Two Propoſitions ; That a King hath no Authority to act againſt Law, 
nd yet that neither he, nor thoſe commiſſioned by him though acting againſt Law, 
nay be reſiſted. Both the Laws of God, and the Laws of our Country, ſuppoſe 
theſe Two to be very conſiſtent. | | 

For notwithſtanding the Poſſibility that Princes may thus abuſe their Power, 
nd tranſgreſs the Laws whereby they ought to govern, yet they alſo command 
W SubjeUs in no Caſe to reſiſt ; and it is not ſufficient to juſtify Reſiſtance if Princes 
do what they have no Juſt Authority to do, unleſs we have alſo a juſt Autho- 


rity to reſiſt. He who exceeds the juſt Bounds of his Authority is liable to be 


called to an Account for it; but he is accountable only to thoſe who have a Supe- 
riot Authority to call him to an Account. No Power whatſoever is accountable 
to an Inferior ; for this is a Contradiction to the very Notion of Power, and 
deſtructive of all Order and Civil Government. Inferior Magiſtrates are 
on all Hands acknowledged to be liable to give an Account of the Abuſe of 
their Power, but to whom muſt they give an Account? Not to their Inferiors, 
nor to the People whom they are to govern ; but to Superior Magiſtrates, or 
to the Sovereign Prince who governs all. Thus the Sovereign Prince may 
exceed his Authority, and is accountable for it to a Superior Power ; but 
becauſe he hath no Superior Power on Earth, he cannot be reſiſted by his 
dun Subjects, but mult be reſerved to the Judgment of God who alone is the 
King of Kings. 

F. In the firſt Place I deny (and I have ſufficiently proved the contrary) 


W flat all Limitation of Royal Power proceeded at firſt from the meer Grace 


| 2d Favour of our Kings; fince the Crown of England has been from its firſt 
Iftitution limited by Laws, and the People have likewiſe always enjoyed a 
Night and Property in their Lives, Liberties, and Eſtates by the ſame Laws: 
But tho you and J are thus far agreed, that the King bath no juſt and 
Lepal Authority to act againſt Law, and that if he put any Man to Death, 


er take away his Eſtate contrary to it, it is Murder and Robbery ; and like- 


viſe that the Subjects may be capable of judging concerning ſuch Illegal Com- 
Mands : But you will not allow, that if ſuch a limited Monarch ſhould ſend 
s Mercenary Forces to take away our Lives or Eſtates, or to Dragoon us till = 
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BIBLIOTHECA POLITI CA. 
will own our ſelves of his Religion, that thoſe Inſtruments of his Tyranny may be 
tefiſted ; or that I have brought any Reaſon for it. Whereas if you had hut 
attended better to my Diſcourſe at our Third and Fourth Meetings, you might 
have remembred that I plainly enough proved to you, that God hath not 
given Princes, nor thoſe commiſſioned by them, any Authority to Murder 5; 
 enſlave their Subjects; and your ſelf then granted, That every Man bath Power 
K. P. 39. ro defend his Life againſt him who hath no Authority to take away ; which 
holds more ſtrongly in our Conſtitution 3; where if the King give a Mun 2 
Commiſſion to act contrary to the Law of the Land, it is altogether void, 
and the People may as well juſtify their Reſiſtance of thoſe Officers or Sol. 
diers who ſhould come to dragoon or perſecute them, for profeſſing the Re. 
ligion eſtabliſhed by Law, as if he had ſent them downright to cut then 
Throats. And this being their Righr by the Laws of God and Nature, whether 
God hath taken away this Right by an expreſs Precept in the holy Sctip. 


ture, I alſo examined at thoſe Meetings. But whether any Municipal Layer WM 


ath reſtrained us from it, I have alſo now confidered and provel it 
ern : the true Intent and Meaning of theſe Acts concerning the Militia, 
And therefore to ſay, that it is not ſufficient to juſtify Reſiſtance, if Princes 
do, or command what they have no legal Authority for, unleſs we can yg 
ſhew an Authority to reſiſt, is a Miſtake; if by Authority you mean an ex. 
preſs Civil Law for it; becauſe ſuch Reſiſtance in abſolute Monarchies is juſti- 
fable by that which is Prior to all Civil Laws, the Right of Self-Defence, ct 
Preſervation : And ſo likewiſe in limited Kingdoms, there is the ſame Neceſ 


of defenſive Arms upon a general Breach, or Violation of any fundamental (Con- 3 


ſtitution of the Government, fince it cannot be kept or maintained without ſuch 
Reſiſtance be allowed. 


if the King hath no Authority to att contrary to Law, he cannot fur: WM 
PP adn uk to ger Jay which he had not in himſelf; and conſequently fuch 2 
Commiſſions to perſecute, or murder Men contrary to Law, being in themſelves 1 
void, the Perſons that execute them being no Officers, may be Juſtly reſiſted, 1 
and the Reſiſtance of ſuch an illegal A& doth not ar all derogate from his Sove- 1 
reignty as King, ſince (as] told you before) that is limited only to the Perform. 1 
ance of Legal Acts, and extends not to Illegal Orders or Commands. And a ö 
for the reſt of the Reaſons you give againſt this Reſiſtance, 1g. becauſe he 1 
who exceeds the juft Bounds of his Authority, is liable to be called to an 1 
Account for it, only by thoſe who have a Superior Authority to do it ; Wh | 
as no Power whatſoever is accountable to an Inferior : You do but Bas T ipa | 
me and your ſelf the ſame Falacy which you have ſo often "_ = in 
making being accountable all one with irreſiſtible, which are vality diſterent; | 


and therefore your Concluſion is as falſe, that becauſe the Sovereign Prince may 


| 7 d, that therefore he | 
5 his Authority, and is only acountable for it to God, t | ie | 
—_ be ceſiſted T his own Subjects; for he may he reliſted, _ yet 5 5 
unaccountable; thoſe Two differing as much as Self- Defence does from Puniit- 


ment, as J have more than once told you. 


* o « : ' ith 

t reſt ſatisfied with this Reply; for though I ſo far agree with | 
CR „ without a Legal Authority carries no Obligation at oy : 
i 192, 193. with it, and therefore cannot oblige the Subject to Obedience. ou m *1 
© true, if by Obedience you mean an active Obedience for J am "a pu * 
do an ill Thing, or an Illegal Action, becauſe = 5 falt Dore * Wy 

Paſſive Obedience, it is as - manite ; m bound | 

0 E TER is, not to reſiſt my Prince when he offers me the moſt unjuſt ; - 

legal Violence. Nay it is very falſe and abſurd to fay, that every Illegal is BY E | 

thoritative Act, which carries no Obligation with it. This 15 ang 1 

Practice of all Human Judicatures, and the daily Experience of MT, w l — 

their Lives, Bodies or Eſtates, by an unjuſt or illegal Sentence. Every Judgme 


is | illegal; and jet 

true Meaning of the Law is in that Senſe illegal; f 

ee ee e e al Oi 2. 

ſeeinded by ſome higher Authority. This is the true Keaton of Ap Tn 
: | dings, and reverſe illegal Judgments, 

to Superior Courts, to reCtify Illegal Proceedings, Je null and void by 

ſuch illegal Acts have Authority till they are made n * 

112 Nerd 5 it x higher Powers, from whence lies no ages. 9 3 

ratify an unjuſt and illegal Sentence, it carries ſo much Authority 2! 600 
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Dialogue the Ninth. 

gation with it, that the Injured Perſ6n hath no Redreſs, but muſt patiently ſub- 

it; an 
te or Government obſerved in Human Societies. 

And this is a plain Demonſtration, that though the Law be the Rule according 
to which Princes ought to exerciſe their Authority and Power ; yet the Authority 
ij not in the Laws, but in the Perſons that Execute them: For otherwiſe, why is 

not a Sentence pronounced according to Law by a private Perſon, of as much Au- 
thorizy as à Sentence pronounced by a Judge? Or how doth an Illegal Sentence 
ronounced by a Judge come to have any Authority? For a Sentence contrary to 
[aw cannot have the Authority of the Law. And why is a Legal, or Illegal Sen- 
rence reverſible, and alterable, when pronounced by one. Judge, and irreverſible 
and unalterable, when pronounced by another : For the Law is the ſame, and the 
Sentence is the ſame, either according to Law, or againſt it, whoever the Judge be: 
But indeed the Authority of the Perſon is not the ſame, and that makes the Dif- 
ſerence. So that there is an Authority in Perſons, in ſome Senſe diſtin&t from the 
Authority of Laws, nay Superior to it; for there is ſuch an Authority, as though 
it cannot make an Illegal Act Legal; yet it can, and often doth maRe an Illegal 
Ad binding and obligatory to the Subjects, when pronounced by a competent 
udge. 
os think, notwithſtanding all you have now faid, your Diſtintion of a Su- 
preme Authority in Perſons, above and diſtinct from the Authority of Laws, 
will prove a meer Notion ; for you grant that the King hath no Juſt or Legal Au- 
thoriry to act againſt Law, and that if he put any Man to Death contrary to it, it 
downright Murder; but you will not allow, that if the King ſhould thus mur- 
der never ſo many Thouſands, either He, or thoſe Inſtruments of Tyranny may be 
eeſiſted; and therefore you would fain top upon me your old Diſtinction of an 
Active and Paſſive Obedience: The former of which I very well underſtand, but 
5 for the latter, I have long fince proved, that it is ſo far from being any Obedi- 
ence, that it is indeed downright Diſobedience, or a Refuſal to do that which the 
Prince commands; fo that truly your ſelf have taught me to diſtinguiſh between 
te King's Perſonal Authority, and his Legal; for otherwiſe, why are you not as 
nch obliged to yield an Active Obedience to the King's Perſonal Illegal Com- 
miſſions or Commands, as to his Legal Ones, if there were no Difference between 
them? So then, all the Difference between us lies in the Meaſure of the Diſobedi- 
W «ne; you maintaining, that it is ſufficient not to yield Obedience to ſuch Illegal 
Commiſfons and Commands; and I, that beſides this Denial of Obedience, (if it 
be in a fundamental Point, and that which generally concerns the whole Body of 
the Kingdom) that they may not only be diſobeyed but reſiſted too, it forced up- 
on us with Violence; and therefore all that you have ſaid to prove that the Autho- 
rity to which we are hound to ſubmit, conſiſts not in the Laws, but in the Perſons, 
tho acting contrary to Law; is even according to your own way of Reaſoning alto- 
get her unconcluſive. 8 

And farther, when you fay, that it is falſe and abſurd to affirm, that every II- 
legal is an Authoritative Act which carries no Obligation with it; I ſhall prove, 
that this Abſurdity lies wholly on your Side. For 1. Legal and Authoritative, are 
Mone in our Law ; for that which is not Legal carries no Authority along with it; 
0 that Illegal Authority is in plain Exgliſp, unlawful lawful Power. Nor had 
\. Charles I. any ſuch extravagant Notion of his Royal Authority, (who certain- 
ly underſtood his own Power better than you or I,) when he owns in his De- 
cation to the Long Parliament, Dated from Newmarket, 1641, That the Law is 
% Meaſure of his Power; which is as full a Conceſſion of the Thing J affirm as 
Words can expreſs; for if the Law be the Meaſure of it, then his Royal Power, 
er Authority (which is all one) is Limited by it. For the Meaſure of any Thing 
>the Limits or Bounds of the Thing Limited; and when it exceeds thoſe Bounds 
an egal, and conſequently an Unauthoritative Act, which carries no Obliga- 
"9M eicher Active or Paſſwe along with it. So likewiſe in the ſaid King's Anſwer 
5 both Houſes concerning the Militia, ſpeaking of the Men by them named 
him to be Commiſſioners for it; He thus replyed, If more Power ſhall be 


d thus it muſt neceſſarily be, or there can be no End of Diſputes, nor any 


i ght fit to be granted to them than by Law 1s in the Crown it ſelf, his Ma- 


Jl holds 71 reaſonable, that t he ſame be by ſome Law firſt veſied in him, with 
e transfer it to theſe Ferſons, &c. In which Pallage it is granted, that 
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all the Power or Authority of the Crown concerning the Militia is by 8. 
the Law, and that the King hath no more Authority than whit is Sdn 
him by the Law of the Land. FE in 


2. Your Argument from the Practice, of Human Tudicatures is alſo ver er 
lacious ; for you argue from the bare Abuſe of a Truſt, or Commiſion 5 el 
Execution of which all Judges and Officers muſt be intruſted to that Which : 
quite of another Nature, (big.) When the Perſon intruſted acts directly ©, 
trrry to his Commiſſion, or without any Commiſſion at all; And therefore, 7 
are quite out in your Law, when you tell me, that an Abſolute Illegal Fade. 


ado. 


ment is Valid till it be reverſed ; for it it be apparently contrary to the kn, # 


Forms of Law, and Practice of the Kingdom, it is o far from being y, 
lid, that though it be put in Execution, it would be look'd upon as Null; 11; 
done without any Authority at all: As ſuppoſe the King in Perſon, or any .. 


* 


ferior Judge, ſhould condemn a Man to die, either contrary to the Verdict r 


his Jury, or without any Jury at all; this is ſo far from being Authorimg;. 
or Valid, that ſuch a Judgment is Void in it ſelf, and thoſe are gyjlty . 
Murder, who execute it, and it will need no Writ of Error to rever(s |; 
But I ſuppoſe by Illegal Judgments, you mean ſuch Judgments which hz; 
ſome Error in them, either in Matter of Law, or Form, for which they my 
be reverſed. I grant, if theſe ſhould not be look d upon as Valid, and 11 
good till chey are reverſed in a higher Court, there could not be any Judgment pj. 


ven at all, fince all Human Judicatories whatſoever are ſubject to Errors and M. 


ſtakes; and there is ſure a great deal of Difference between ſuch Actions as ar; 
done by that Authority which the Law entruſts them with, though nor duly ex. 


ercited, and thoſe violent and illegal Acts, which a Prince, when he perſecutes, 4 
and enflaves his Subjects, performs by his wicked Inſtruments, contrary to ail D. Þ 
vine and Human Laws: So that the Validity of ſuch an Erroneous Judgment. 3 8 


not from the Judge's Perſonal Authority, above the Law, nor from his Miſtake or 
Ignorance of the Law, but from that high Credit and Authority which the Law 


hath given to all Courts and Judicial Proceedings; which it they are done in due Y 
Form, are to be taken for Law, however unjuſt, and mult be preſumed to be fe 


from Error till they are reverſed in ſome higher Court. 


M. But if you pleaſe better to conſider of it, you will find a Neceſſity of own- N 
ing a Supreme Power in the King beyond all Appeal, or Reſiſtance, and chat tha 


1 


mult be a Perſonal Authority in him, Antecedent and Superior to al! Civil Lans, 
for there can be no Laws without a Law- maker; and there can be no Law-maixer 
unleſs there be one or more Perſons inveſted with the Power of Government; 0! } 
which, making Laws is one principal Branch; for a Law is nothing elle bu: ti: WM 


publick and declared Will and Command of the Law-makers, whether they bz 
a Sovereign Prince, or the People. 


And hence it neceſſarily follows, that a Sovereign Prince does not receive 13 | 
Authority from the Laws, bur Laws receive their Authority from him: And1f 
muſt be ſtill of the ſame Opinion, notwithſtanding Braton's Words, which you | 
before quoted, Lex facit Regem, the Law makes the King ; by which L cannot be- 
lizve that that great Lawyer meant that the King received the Sovereign rower | 
from the Law ; for the Law hath no Authority, nor can give any, but what it re. i 
ceives from the King; and then it is a wonderful Riddle, how the King fhou's | 
receive his Authority from the Law. And therefore I mult ſtick ro my fn, 
Interpretation, that when he ſays the Law makes the King, that is, it dil. | 
guiſheth him from a Tyrant; as appears from the Reaſon he gives for it, 7. e: N 
eſt cnim Rex ubi dominatur voluntas, & non Lex, he is no King that Goverts 7 | 
nis Arbitrary Will, and not by Law; not that he is no Soveraign Prince, but heb 


Tyrant and not a King. 


And hence it as evidently follows, that the Being of Sovereign Power 8 
as a Sovereign Prince doth not receive nö 
Laws by which 
yet he is not to be reſiſted, much leſs doth de for- 
"Tis true he breaks his Faith to God and his Country, but be 
And therefore it plainly appears that esel 


independent on Laws; that is, 
Sovereign Power from the Law, ſo ſhould he violate the 
he is bound to govern, 
feit his Power. 
is a Sovereign Prince till. 


Illegal Act the King doth, eor Illegal Commiſſion that he grants, Sod 
| nautho- 
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jnauthoritative Act, or Commiſſion, but lays on the Subject an Obligation 
to vie, if not Active, yet a Paſhve Obedience. And in the King's moſt 
legal Acts, rho” they have not the Authority of Laws, yet they have the Au- 
thority of Sovereign Power, which is irreſiſtible, and unaccountable. In a 

d 
Mk of the Authority of Laws in Derogation to the Authority of Sovereign 
Power. The Sovereign Power made the Laws, and can repeal them, and 
diſpenſe with them, and make new Laws. The only Power and Authority 
of the Laws is in the Power that can make and execute Laws ; Sovereign 
Power is inſeparable from the Perſon of a Sovereign Prince, tho' the Exer- 
ciſe of it may be regulated by Laws; and tho' the Prince doth very ill who 
having conſented to ſuch a Regulation, breaks the Laws, yet when he acts 


contrary to Law, ſuch A&s carry a Sovereign and irreſiſtible Authority with 


them, while he continues a Sovereign Prince. 

Z. I am very well fatisfy'd, notwithſtanding all you have hitherto faid, that 
the Government of England owns no ſuch thing as this Arbitrary Power with 
which you would inveſt the King; ſince I have already proved at our Fifth Meer- 
ing, that the King is not the ſole Legiſlator, and conſequently not the ſole 


or Supreme Sovereign Power. So likewiſe our Law doth as little underſtand any 


ſich ching as a Perſonal Authority in the King, antecedent and ſuperior to 
all Laws. For ſince God hath now left oft making Kings by his own ſpe- 
cial Appointment, as he did among the Jews, every King muſt either be ſo by 
the Law or Cuſtom of that Country, or elſe a bare Poſſeſſion of the Throne 
i5 ſuffie ear ro make him to ; and then every Uſurper hath as much Right to 
a Cron as the molt lawful Prince; and Oliver Cromwell was as Rightful a 
Prince as King Charles II. Ir is true, the firſt King of any Race could noc 
(be inveſted with the Crown by the fame Law as his Succeflors are, that is, 
by an Hereditary Prox micy of Blood; yet ſuch a King, whenever he began 
to be ſo, could have no Legal Right, without the Election, Recognition, or Con— 
lent of the People. And as for an Hereditary Right, that is but a Kight by the 


Law of the Land, or general Conſent of the People, (teitify'd by an uninter- 


mpied Cuitom ) to entaii the Crown on ſuch a Family; ſo that in either Caſe 
they arc Kings by Law. And therefore I conceive it can be only in this Senſe, 
that Bracton ſays, Lex facit Regem, i. e. The Law of the Kingdom makes the 
king; which more plainly appears, by what immediately follows, attr:buat 181tus 
Rex Legi, quod Lex attribuit ei, viz. Dominationem, & Poteſlatem ; in which 
Words nothing ieems more plain, than that the King ought to yield the like Do- 
minion and Power to the Law, as the Law had given him before; or elſe how 
could Braton call the Law (in the Place I have already cited,) the King's Supe- 
rior? And if the King's Title to the Crown were not by Law, How came 
it to paſs that the Bruces, for Example, had a better Title to the Crown of 
Scotland than the Baliols > But only that the Laws of _$c#7/and, that is, the 
Confent of the States of that Kingdom, made them fo ; for otherwiſe any 
Man that looks upon the Pedigree of both thoſe Families, will ſee, that Ba/o/, 
according to our Rules of Deſcent, was the nearer of Blood to the laſt King 
Pzvid than Bruce, and was ſo adjudged, upon a folemn Hearing, by our King 
Elward J. in Parliament. And as for 1Wilam, whom you call the Conqueror, un- 
der whom all our preſent Kings do claim at this Day, he could have no juſt 
ugnt or Tirle to the Crown of England by Conqueſt, but by the Election, or 
Whmifho of the People, declared by them at his Coronation. And therefore 
"t La by which he was made King muſt be precedent, or ar leaſt con- 
cent cih his being ſo; and upon whatever Terms or Condititions he then 
"Ker It, his Succeltors are bound both by the Laws of God and Min to 
derne em. And therefore whatever you have built upon, or would in- 
em theſe Principles, is of no Force. And if the King be the ſole Sove- 
©: Power, that makes the Laws, repeals them, and diſpenſes with them 


Urn 
. 


* [ 


25 ſhops and Cſergy refuſed to read the King's Declaration of Indulgence : 
_ ech if he alone made the Laws, he alſo could diſpenſe with them. 
ay no more of theſe Points now, becauſe they are not directly 
IK wVirter in hand, | | 
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M. As for what you ſay concerning the King's not being th ga 

Legiſlative Power, I confeſs you and I have diſcourſed A 5 9 Supreme 
and if I were thoroughly ſatisfy d of it, I could much eafier aflent to 500 
ou have ſaid; as alſo if you could prove to me, that the King erg 


is Power from the People, and not from God, the Matter would be . 
plainer; for then it would evidently appear, that the People might have reſeried 
to themſelves ſuch a Right of Reſiſtance as you now maintain; but that the bh 
ver could have ſuch a Power in England, from the Conſtitution of this _ 
chy, I need go no farther than your own Inſtance of Wilham the See 
who owed all his Right to this Kingdom to the Power of the Sword, and not : 
any Hereditary Right, much leſs Election, or Confirmation of the People; 41 
think Dr. Brady hath proved beyond diſpute, in his Learned Anfiver to A 
rum Antinormanicum. So that ſince we owe all the Rights and Liberties we enjcy 
to the gracious Conceſſions of our Kings of this Norman Race, we ought 0 5 
Reaſon or Gratirude to reſiſt them, if they ſhould ſometimes encroach upon whe 
we take to be part of thoſe Liberties ſo granted; no, not if the King (who 
derives an Indefeaſible Right to the Crown from the Title of the firſt Con- 
queror) ſhould go about to take away all thoſe Liberties, nay, our very Re- 


ligion and Property too from us. 


But I have not Time to purſue this Argument further now, and therefore ſhall ö 


leave it to another Opportunity. | 
F. As for what you have now ſaid concerning William the Firſt's having no 


Right to the Crown of this Kingdom, but what he owed to his Sword, is falſe 
in Matter of Fact; it being more than that Prince himſelf ever aſſerted or pre- 
tended to. And in the next place, As for your Doctor's proving him an Abſolute 
Conqueror over the Erg//h Nation; ſuppoſing he had done it, (which yet ! 
poſitively deny) yet will not this ſerve to do the Buſineſs for which the Doctor 
urges it, vis. to ſet up an Arbitrary, Irreſiſtible Power in that King, and all 
his Succeſſors ; but may be urged againſt him to a quite contrary Purpoſe, as 
I ſhall ſhew you more at large, whenever you pleaſe to diſcourſe farther upon that 
Subject. And as for all thoſe things we call Legal, our Rights and Privileges, 

which you ſay were wholly granted us by the Charters of his Succeſſors, I have 

already proved that to be falſe in Matter of Fact at our Fifth Meeting, where 

I ſhewed you that the En2/;/þ Nation had the ſame Liberties, (as to their Perlons 
and Properties in their Eſtates, before your prerended Conqueſt) as they en- 
Joyed afterwards; and that Mgna Charta was but the Recital and Confirmation 
of our Ancient Engliſh Laws, as Mat. Paris affirms in the Place J here formerly 
cited. But admitting theſe Liberties and Privileges you mention had been 
owing to the Favour and Bounty of former Kings, yet can | fee no ke 

bellion or Ingratitude the People of this Nation are guilty of, it they keep 
and defend them now they have them; but would rather betray a ſervile, bale 
Spirit, if we part with them: For fince it is a Maxim in Law concerning all 
Grants, as well from the Crown, as private Perſons, that they ought ſo to enure 
ut Res magis valeut, quam fereat, i. e. that the Parties to whom the Grant is 
made, may not loſe the Benefit of it, whenever the Grantor pleaſes; therefore it 
is alſo a Rule in ſuch Grants, that they are ſtill to be interpreted in favour ot 
the Grantee againſt the Grantor; and alſo, that the Grantee ſhall not be ltr 
without ſome Means or Remedy of keeping and defending his Right againſt 
the Grantor whenever he goes about to take ir away. Nor do I know any Excep- 
tion there is for the King's Grants, more than thoſe of private Subjects; ſince both 
Bratton and Feta tell us, non debet eſſe Rege major in Exbibitione Furie, minim 
autem eſſe debet in judicio ſuſcipiendo fi petatur ( which I take to be the true Read- 
ing of that Place, and not peccar, parcat, or petat, as divers Copies have it.) That ls, 
as the King is the greateſt in diſtributing of Right or Law to his Subjects, ſo ought 
he to be no more than the leaſt of them in ſubmitting to right Judgment, if pe < 
petitioned to, and that it be required of him, (either of which Senſes this Wot 

will well bear); bur if he abſolutely refuſes ro do this, and will rake away — 
Rights and Liberties by Force, and will deny them the Benefit of the Laws, | = 
other Remedy is there left them but a general Reſiſtance? Since other | 5 
King may alter the Government, and take away all our Legal Rights and E 
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A. I confeſs, this Diſpute concerning the Reſiſtance of thoſe commiſſioned by 
die King, and the King's being the ſole Legiſlator and Original of all the Civil 
Liberties and Privileges we now enjoy, hath carried us from the main Points in 
his Queſtion : Pray therefore, ſatisfy me (if you can) thoſe great Objections 
| have made: Firſt, how this Reſiſtance can conſiſt with that Sacredneſs and In- 
violablenels which you your ſelf ſuppoſe to be due to the King's Perſon: Fot 
eicher this Reſiſtance, in caſe of an Invaſion of our Civil Rights, muſt be made 
gen when the King's Perſon is actually * to back thoſe illegal Com- 
miſſions; or it muſt be forborn, out of that due Reverence and Care of 
his Royal Perſon which the Law enjoins. If the former, the King's Perſon 
in Danger to be deſtroyed, whenever a factious Party is ſtrong enough 
to riſe in Arms, and oppole the King's Commiſſions, upon pretence of their 
being againſt Law: But if, on the other ſide, this Reſiſtance is not allowable 
when the King's Perſon is preſent, then all ſuch Reſiſtance will ſignify nothing; 
ſince as ſoon as ever the King in Perſon ſhall appear in the Field to back his Com- 
miſſions, all your Defenſive Arms (as you call them) muſt be immediately laid 
Jown, unleſs they mean to deſtroy the Sacred Perſon of the King : So that take it 
either way, all Reſiſtance is either illegal, or elſe unpraQticable. Secondly, I can 
as little underſtand (as I told you before) how the Two Houſes of Parliament 
ſhould renounce all taking up Arms, as well Offenſive as Defenfive, againſt 
the King for themſelves, and yet ſhould leave a Power in the diffuſive Body of the 
Nation, nay, in any Part thereof, ſtrong enough to make a Rebellion, which they 
thought unlawful to exerciſe themſelves. Laſtly, By what Legal Authority the 


people, or any Part of it, can juſtify the taking up even Defenſive Arms; fince 


you your ſelf acknowledge, that no Arms can be taken up regularly, but by the 
King's Authority: And you have al ſo diſclaimed all raking up of Arms by his Au- 
thority againſt his Perſon, or againſt thole Commiſſioned by virtue of ſuch Autho- 
ity ; tho J confeſs, you except the Caſes of Selt-defence, and in Maintenance of 
the Law ; yet I cannot find thoſe Exceptions allowed of in any of our Law-Books, 


either Ancient or Modern. : 
F. I hope to give you ſuch Satisfaction to every one of theſe Objections you 


ave made, as may ſerve any indifferent Perſon. Therefore, as to the firſt, con- 


cerming the Sacredneſs of the King's Perſon, which I allow of as well as you, we 
mult, in the firſt place, diſtinguiſh between ſuch Commiſſions as the King iſſues 
by Colour of Law, when the Judges, for Example, had given their Opinions in 
the Caſe of Ship-Money : For they being the ſole Interpreters of the Law in the 


Intervals of Parliament, I do acknowledge that their Determinations are not to be 


oppoſed by Force, but legally reverſed when the next Parliament meets; and they 
are then to anſwer in Parliament for their falſe Interpretations and Opinions, as 
Treſilian and his Companions did in the 11th of Richard the IId. and as the Ten 
Judges did upon the Two Houſes Declaration againſt Ship-Money, and their Im- 
peachment thereupon. Thus, though Mr. Hampden refuſed to pay Ship-Money 
when demanded of him, and rather choſe to lie in Priſon than pay it; yet it had 
been downright Rebellion, in caſe any Refiftance had been made by him againſt 
the levying of it : But had this Tax been laid by the King's ſole Power without 
uch Colour of Law, I doubt not but Refiſtance might have been made even 
2iinft thoſe that were Commiſhoned by him to levy it;; and if any one Town or 
Hundred were not ſtrong enough to ſeize ſuch Officers as preſumed thus to levy it 
nt Law, the Sheriffs of every County in Exgland might have raiſed the Poſſe 
Comitatzes, and ſeized all ſuch Offenders, and carried them to Goal; fince the King's 
Commiſſions never did, nor can indemnify the Perſons ſo Commiſſioned, in caſe 
ne Thing they were about to execute was contrary to Law. And for this, I need 


469 


69 no farther than the Old Mirror of Fuſtices, which is owned for good Law at Ch 
this Day; which, ſpeaking of Robbery, and the ſeveral Kinds thereof, has this ig ALA 


Fallage, which J thall here render out of the old French Law: Into this Offence 
(vis. Robbery) all thoſe fall, that rake other Mens Goods by Commandment of the 
king, or any great Lord, without the Owner's Conſent, Where you ſee there is no 
Difterence ar all made between thoſe that took away other Mens Goods by the 
Command of the King, or any other; but it was Robbery in all of them alike,. 
conſequently the AQtors might be alike ſeized and puniſhed as Robbers. The 
lame is alſo allowed by the Statute of the 20th of Henry the VIth, whereby the 


King's Purveyors are forbid to take any thing to the Value of 40 s. or under, 
; without 
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without ready Payment in hand, of any Perſon; and that it then ſhould he lanf ! 
for every one of the King's Liege-Feople to retain their Goods and Chattels, an 
to refiſt ſuch Purveyors and Buyers. So likewiſe the laſt Clauſe in this Oath is 
ſo much inſiſt upon, viz. in purſuance of ſuch Military Commiſſions. ſcems 1 
{train to ſuch Commiſſions as were granted by the King's Authority chat is 5 
ing to Law, and no other. 5 

So that you ſee, by the Old Law of Exgland, the King's Commiſſion did R 
render any Man irreſiſtible, unleſs he executed it according to Law: Since 8 
Conſtable of each Town might raiſe the Inhabitants thereof, to ſeize ſuch in 
doers; and if they were not ſtrong enough, the High- Conſtable of the Hundre 

ight raiſe the whole Hundred; and in caſe they were not ſufficient, the Hiah 
Coofiable might crave Aid of the Sheriff, and aſſemble all the ſeveral Hundred of 
the County till theſe Malefactors were ſeized. So that as long as there were n. 
ſtanding Forces kept up in the Nation, (as I have ſhewn you there was not fl 
the Reign of King Charles the IId.) there could never be any Claſhing berwes, 
the King's. Civil and Military Commiſſions. :And this is one great Reaſon 
why no King of England, ſince the A de Tallagro non concedendo, wi; 0 
hardy as to iſſue any Commiſſions to levy Money without Colour of Law: 
becauſe they knew they were void in themſelves, and conſequently would be 
reſiſted by the whole Nation. So that this would not have been taking up Arms 
by the King's Authority againſt thoſe Commiſſioned by him, but only in order to 
bring rhole to Juſtice who had not any Commiſſions at ail to do what they did, 
the Law taking no Cognizance at all of the King's Perſonal Commiſſions, when 
abſolutely againſt Law. x 

Nor, if the King had joined his own Preſence to ſuch illegal Commiſſions. 
would it have mended the Matter, or rendred theſe Robbers of other Mens Goods 
any more irrefiſtible, than they were before; ſince the King can give no Man Au- 
thority to do that, which he has not Power to do himſelf: And therefore ſince his 
lingle Perſon may be reſiſted, in caſe he go about to Raviſh, Rob, or Murder Peo- 
ple; then ſure his Joining himſelf with ſuch Men, tho' never ſo numerous, can 
never make him more irreſiſtible than he was; unleſs you will ſuppoſe, that the King 
may not rob or commit Murder with a few without Reſiſtance, but may juſtify the 
doing of it with an Army: And if ſo, pray tell me, what Number they muſt be 
to render the King, and all thoſe with him, thus irrefiſtible > And therefore it is 
no wonder, if our Law has made no expreſs Proviſion for reſiſting the King's Per: 
ſon, ſince it had ſo high a Regard for his Honour, as not to ſuppole he could be 
guilty of making War upon his People: Bur if the King ſhall be among 1uc! 
wrong Doers, either by Force or Fraud, the Caſe will be otherwiſe. Thus, when 
King Edward and Richard the IId. joined their own Preſence to the illegal Actions 
of the Two Spencers, and Robert de Vere, Duke of Ireland ; yet the Nobilig 
and People took no notice of that, but proſecuted them, nocwithſtanding the 
King's perſonal joining himſelf with them: And Thomas Earl of Lancaſter, wo 
he had the worſt of it in ſuch a War, and was taken and executed, yer was lis 
Attainder reverſed in Parliament, as I have already aid, and his Quail 
with the Spencers declared to be good and juſt, As the like Reſiſtance was 
alſo declared to have been for the Safety of the King and Safeguard of ttc 
Realm, in the Parliament of the 11th of Richard the IId. wherein the Duke ©: 


Treland, and the reſt of his Faction, were condemned, as I have already ſhewn yo 


And rho' I grant, that in ſuch a Divihon between the Eing and his People, fs 
Perſon may run a great Hazard; yet it is his own Fault, and not theirs, if it 10 
fall out; and they are not to loſe their Lives, Liberties and Properties, in £4 
the King will fully join himſelf with Murderers or Robbers, ſince this 5 hot 40 
reſiſt Royal Authority, but illegal Force, without any Authority at all; and i he 
will thus expoſe himſelf to the Mercy of blind Bullets, Charge is to be given 8 
il] not to kill him wilfully or wittingly, ſince we are never to deſpair of his Re- 
pentance, till he abſolutely renounces all Reconciliation with his People : And thus, 
even in the midſt of ſuch a Reſiſtance, the King's Perſon may be as {aic as be 
can be in ſuch Circumſtances, though not ſo ſafe as if he were in bis OW 
Palace. But if an Army of wicked and lawleſs Men muſt not be reſiſted, be 
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cauſe they have got the King's Perſon on their ſide; then Prince Edward (alter. 


wards King Edward the Iſt.) could not have juſtified his fighting with $710 


Montford, and thoſe of his Faction, who had, as you your ſelf es,” 
I 


ind 1 
Hou, 
being 
main 
Store 
Soldi 
where 
{e{ſio; 
again 
ought 


his P 


ka 
the D. 
the K 


Dialogue the Niuth. 


got the Perſon of King Henry III. into their Power, and acted all things in 
bis Name, and by his ſeeming Authority; as the Hiſtorians of thoſe Times ex- 
preſly tell us and the King being in Montfort's Army at the Battel of Eveſham, 
was in great Danger, being then wounded in the Neck with an Arrow : So that 
if this Oath had been then to he taken in this Senſe, this reſcuing of the King by 
his own Son our of the Hands of theſe wicked Counſellors, had been taking up 
Arms by his Authority againſt his Perſon. 

M. Pray give me Leave to anſwer this Inſtance you have now brought, be- 
cauſe I think it does rather make againſt, than for your Opinion. I grant 
Prince Edward might well juſtify his fighting with Simon Montfort, tho! he 
had the King's Perſon then in his Power, becauſe the Prince very well knew 
that his Father was carried about with them as a Priſoner againſt his Will; and 
therefore ought to releaſe him, tho' with ſome Hazard to his Perſon ; fince 


it could nor be otherwiſe brought about. But ſure there is a great deal of Diffe- 


' rence between fighting to releaſe my Prince, when made a Priſoner againſt his 
will, and fighting againſt him to take him away from Evil Counſellors, whether 
he will or not; as the Long Parliament did againſt King Charles I. tho they 
knew he was in the Head of his Army with his own Conſent; and this was ſure 
king up Arms by the King's Authority againſt his Perſon, and is that which is 
to be exprefi, diſclaimed by this Oach; and will be allo treafonable, if done in 
ny Caſe wharſoever, where the King ſhall think fit to be ar the Head of his 
Forces. whether the Thing be lawful or unlawful for which they arc raiſed. 

F. Well then, it ſeems the Fear of endangering the King's Yerlon is nothing, 
if the End for which it be done be lawful. And why it may not hold in other 
Cafes as well as this, I can fee no Reaſon. I grant, that what the Parliament did 
ws unlawful, becauſe the Occaſion of the War began on their fide, as it was 
then ſaid 3 but ſuppoſing the King made War upon the People, I doubt not but 
the Caſe had been otherwiſe. And for Proof of this, pray give me Leave to put 
vou a Caſe which may well happen, now we have a Scanding Army diltinct from 
the Militia : Suppoſe that in a Suit with a great Favourite of the King's, a Man 
rcovers a Houle and Lands againſt him by a Judgment at Law, and he allo by 
Courſe of Law put into Poſſeſſion thereof by the Sherift; afterwards the King's 
Commiſſion is obtained by the Intereſt of this Favourite, to command an Officer 
ind ſome Companies of Soldiers of the Standing Army, to take Poſſeſſion of this 
Houſe, and deliver it hack to the Perſon who firſt had it. The Man in Poſſeſſion 
being a ſtour and powerful Perſon in his Country, hearing of it, refolves to 
maintain the Poſſeſſion of his Houſe according to Law; and therefore gets i good 
Store of his Tenants and Neighbours to defend it. The Officer comes wich nis 
Soldiers and fummons the Houſe : They with! refi:ſe to yield up the Poſſeſſion; 
whereupon an Aſſault enſues, in which a great many are killed. The Man in Pof- 
leflion is by the King's Command indicted for Treaſon or Murder, for fighting 
againit thoſe commiſhon'd by the King. Now, pray tell me, Whether the Judges 
bought, rd ing to their Oaths, to direct the Jury to find this Man, and thoſe of 
bis Pa: , guilty of the Crimes above- mention d, or not; and whether the Officer 
and E. Soldiers are not rather to anſwer for this Offence. 

. Truly, I cannot deny but this Military Commiſſion to put a Man out of 
ge Freehold is Illegal, and conſequently void, and ſo may be reſiſted ; ſince 
| know the Law ſays, That a Man's Houſe is his Caſtle, and he may jultity 


the Defence of it againſt all Subjects whatſoever : But what is this to reſiſting 


the Ning s Perſon, who was not there; for if he had, I doubt not but this Perſon 
(üsbe to deliver it up to the King, lather than endanger his Majeſty's Sacred Per- 
n Nor is this Refiftance conſiderable, it being only in a particular Caſe, 
5 can no way by a general Rebellion alter this Government over the whole 

A. n. 
F. Y ſſpeak agreeable to your own Principles. Well, but ſuppoſe the King 
ould be perſuaded by ſore very ill Men about him to play this or the like 
"cs, whenever he had a Mind to favour one Party more than another, and 
* Mould hinder the Execution of the Law whenever he pleaſed ; Can you think 
mn Nation would long endure this, without any Refiſtance ? Or ſuppoſe, to make 
* C27 more general, the King ſhould undertake to lay a Tax upon the whole 
aon, withour Conſent of Parliament, and fearing it ſhould not be levyed. 
Wd refolve to do it by his Officers and Soldiers of his Stand ing Army; * 
lel 
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teſt they ſhould be reſiſted, ſhould march with them in Perſon For 1 
throughout to another to ſee the Money raiſed: Do you think the whole Nan 
out of pure Deference to the King's Perſon, were bound to permit him to do whe 


ever he pleaſed, and let the Soldiers take this Tax, which they were certainly nor : 


obliged to pay, had he not been perſonally there ? 

A. Yes, I am ot that Opinion that they ought ; for it were better to pay; 
than that a Civil War ſhould happen about it, in which the King's Perſon i i 
as the Government, may be deſtroy 'd. > 48 wel 

F. ] ſee you are of this Opinion, becauſe you fancy that the whole Goy 
ment conſiſts in the King's Perſon alone, which it does not; but in the Le * 
tive Power, which is not in the King alone, but in the King together why ul 


Lords and Commons aſſembled in Parliament: Therefore you are miſtaken in 


ſuppoſing that this Reſiſtance mult needs alter the Frame of the Government 
ſince it is undertaken to maintain the fundamental Conſtitution of it. For if the 
King may take what Money he pleaſes from the People, and make what Lans 
he will without the Parliament, and without ſuppoſing it lawful to reſiſt him if 
he does, the Fundamental Conſtitution of this Kingdom will be but a ſeſt, cg. 
ſidering how light ſome Princes make of their moſt Solemn Declarations 0 
their People; nay, their very Coronation-Oaths now-adays. And it is a ſtrange 
Paradox, that one Man may defend his Lite and Property againſt the King's ſingle 
Perſon, in caſe he go about to rob or murder him; and yet that a whole Na- 
tion {ſhould not have the like Right; and that a Prince may not rob or murder 
Men by himſelf, yet may do it without any Reſiſtance, in caſe he can raiſe an 
Army to back him. 

M. Let what will happen, I am for underſtanding this Oath and Declara. 
tion in the ſtrict literal Senſe ; which you, by your falſe Gloſſes, go about to 
deſtroy ; therefore to tell you plainly my Mind, I think, neither one fingle 
Perſon, nor yet the whole Nation, can juſtify Reſiſtance of the King's Ferſon ; no, 
tho' he ſhould go atour to rob or murder me, jt were better I were killed, or 
loſt ail I had, than that the facred Blood of my Prince thould be ſhed by my 
Hands. Since the whole Parliament have on behalf of the People actually re- 


nounced all defenſive Arms againſt the King, (by which I ſuppoſe they mean all 


defenſive Arms againſt his Perſon.) Nor have you as yet anſwered my two laſt 
Objections, concerning that Renunciation of the Two Houſes, and the want of 4 
competent Authority to raiſe the Arms of the whole Nation, in caſe of that which 
you call a General Invaſion of Mens Religion, Liberties, and Properties, it ever 
any {ſuch thing ſhould happen, as it is not likely it ever will. 

F. Your Principles and mine are ſo diametrically oppoſite, that it's no 
wonder we may draw quite contrary Concluſions ; for whereas you ſuppole 


that Nations were made for Princes to govern and diſpoſe of at their Plz: ; 
{ure, without any Reſiſtance on the Peoples fide, let them do what they will; | 
I ſuppoſe that Princes are made for the common Good of their People; and where 


their Happineſs and Preſervation do not interfere, ought inviolably to be pre- 


ſerved ; but when through the Folly, Negligence, or Tyranny of Princes, that | 
which was ordained for their Protection, proves their Ruin and Deſtruction ; | 
I think the Preſervation of the Prince's Perſon ought to give place to the Pub- 


lick Good; and better that he, than that the whole Nation ſhould periſh. Which 
tho? it was the Opinion of Cuiapbas, in relation to our Saviour, yet it is ſo well 
approved of, that it is ſaid by the Evangeliſt St. 7% n, that he ſpake not that of 


himſelf, but being High-Prieft that Year, he propheſy d. For there may be 1 
Civil Government without a King, but there can be no King without à Fes | 
ple. Of this Opinion our Erg//h Anceſtors always were; who, though they 


often reſiſted, and ſometimes depoſed their Kings, they ſtill maintained 
Kingly Government, tho' with the Change of the Perſon. And it it fal 
in the laſt Civil War, it was becauſe it was at laſt managed by à Faction 


Men of quite different Principles both in Religion and Politicks, and not by the 


Nobility and Gentry of the Nation, whoſe Intereſt it was, and ever wil 


be, to maintain the ancient Government of a limited Monarchy, without fall- | 
ing into a Commonwealth, or giving up their juſt Rights and Liberties to an 


Arbitrary Power. 
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But to anſiver the reſt of your Objections, which, if what 1 have already 
mid down be Law and Reaſcn' too, may be'eafily done. As to the firit 


Object ion, 


geliſtance for Self. Defence and Preſervation to the whole Nation in general; 
ince the former was neceſſary, unleſs they would have aſſerted a Right in 
themſelves of fitting whether the King would or not, and waging a War 
aint him whenever they pleaſed, after he had actually diſſolved them; 
which would be to ſet up Two equal abſolute Powers at once in the King- 
dom. But that they did not renounce it for the whole Kingdom, is plain; for 
though by the Statute of the 12th of Charles II. they diſclaim all coercive 
Power over the King's Perſon for themſelves and the People, either collectively 
or repreſentatively, yet do they neither there nor in any of theſe Acts for the 
Militia, renounce all defenfive Arms for the Defence of their Religion, Liberties, 
and Properties; there being a great deal of Difference between ſuch a Defence, 
and 4 coercive Power over the King, as I have already ſufficiently proved; nor in- 
deed was it in the Power of the Parliament to have done it if they would, fince 
they are but Truſtees for the People to preſerve their juſt Rights, and had no Power 
wholly to give up their Religion, Lives and Properties to the King's Mercy. 
& that this Renunciation of all defenſive Arms on the Behalf of the whole 
people, had been abſolutely void in it ſelf: And fince it would have render'd 
the Legal Conſtitution of the Government of this Kingdom abſolutely precari- 
dus, if notwithſtanding the Illegality of the Kings Commiſhons, and their 
being void if granted to illegal Purpoſes, the King's Preſence ſhall render 
it downright Treaſon to reſiſt them. And if this be fo, the laſt Difficulty 
will be eafily anſwered, vis. By what Authority or Commiſſion the People 
my make this general Reliſtance? To this I fay, that in the firſt Place all 
Commiſhons granted to Perſons uncapable by Law to take them, or for 
legal Purpoſes, are to be ſuppoſed to be iflued contrary to the King's Will 
nd Knowledge, and therefore are to be look d upon as void in Law; and 
anſequently the Perſons not to be commiſhoned ar all, and ſo may be reſiſt- 
e! by the King's legal Officers all over England. as I have already proved: 
Bur if once the King ſhould countenance and abet ſuch Robbers by his own 
rerfonal Preſence, this Reſiſtance may then be made, and juſtified by the 
W whole Nation, not by the King's Authority againſt his Perſon, bur by another 
| higher and precedent Right, vig. the Right of Self-Defence, and the Com- 
mon-Satery of «the whole Nat on; which the People muſt have reſerved to 
themſelves at the firſt Inſtitutio of the Government, or elſe all Monarchies 
would be alike, and their would be no difference at all between abſolute and 
limited Kingdoms. 
. 1 ſhall not trouble my ſelf about other Kingdoms, but this much J 
nrmly believe, that our Kings are abſalute Monarchs, notwithſtanding they 
dave limited themſelves by Law to the Manner of their Adminiſtration of theſe 
and Ellentials of Government, the making of Laws, and raiſing of Money: 
do that ſince the Supremacy of the Government is ſtill in themſelves as God's 
\icegerents nere on Earth, and not as the People's Deputies, I cannot bur 
lil underftand this Oath in the ſtrict litteral Senſe in which I am confident 
ns Parliament meant it; and therefore ſince they have expreſly declared 
tte Lay co be ſo, I will not be wiſer than the Law; eſpecially fince it 
'S molt agreeable to the Scriptures, and the known Doctrine of the Church 
B gland, that the King's Perſon is not only unaccountable bur irreſiſtible 
upon any Pretence whatſoever ; and I think I am able to ſhew you, that 
much better for this Nation, or any other of a like Conſtitution, to ſuffer 
de worlt that may happen from the ill Government, nay Tyranny of our Kings, 
15 o involve themſelves in Blood and Confuſion by Rebellion and Civil 
—5 25 often as the People ſhall judge, though never fo falſly, that their 
atnental Rights and Privileges are forcibly invaded by the King. 
. | think 1 have very exprelly proved at our 5th Meeting, and that from 
cb gabted Teſtimonies from our ancient Hiſtories, and Writers of the Laws 
. el. as allo from the whole conſtant Tenor of the Scatute Law of 
G Nation, That the Kings of England are not limited by their owa 
"llons, in the Manner of the Adminiſtration of their Sovereign Power, but 
p from 


the Two Houſes might very well renounce the Power of making 
u War offenſive or defenſive againſt the K ing, and yet leave the Right ot 
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| laying this Teſt upon all the Clergy, Nobility and Gentry of the whole Nation, 
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from the firſt Conſtitution of the Government: And if the King be nor ti. 
ſole Supreme Legiſlative Power, I care not what ſome Divines have writ tote 


| 
contrary ; and fince it is a Law-Queſtion, - the ſupreme Authority alone 
to decide it. And therefore it is no Matter in this Caſe, what the ee 2 : 
nor yet the Church of Exgland; the former hath not, and the latter cannsr 40 i 
termine what is the legal Conſtitution of the Government in this Nation, and where J 
the ſupreme Power reſides. And therefore ſuppoſe it to have been the Intent of thi W 
Parliament, never ſo much to bar all Reſiſtance of the King's Perſon in any Gifs 1 
whatſdever, yet I am ſure it was not in their Power to do Things abſolutely incon. m 
fiſtent and contradictory in themſelves, as they mult have done had they mae 20 
the Perſons of all Officers, however commiſſioned by the King, abſolutely irreſiſi. art 
ble; and much more if they had indued the King's Preſence with an abſolute th: 
Power, in Order to countenance their Commiſhon, the moſt violent and illegal Wl tic 
Action; and yet have ſuppoſed they had thereby altered nothing in the Conſtitution WM of 
of the Government, though they had rendred it inſtead of a limited, an abſolute WW tho 
deſpotick Monarchy, which as J am not yet convinced it was in their Will, ſo neithee WM we 
was it in their Power to grant if they would : And therefore as I do not deſre us. 
to be wiſer than the Law, fo I cannot allow this to be any Law at all in the Senſe WW ther 
you would put upon it. So that make the molt of it, this was but theunwary Decl. WW Han 
ration of a Parliament of very young or biaſſed Men, not long after the King's WI Site 
coming in, who through the great Abhorrence they had of the late Civil War WW Mad 
raiſed by the Parliament, under Colour of the King's Authority, were drawn in | In 


before they were aware, to be a little too free in their Expreſſions, not conſidering | 
the Conſequences that might follow: But when this fond Fit was over, and that WW poſec 
a ſtanding Army had been raiſed in Exgland under pretence of the Durch War, MW i th 
and that the King had by his Declaration of Indulgence made ſome Approaches hic 
to an Arbitrary Power, and in order thereunto, would in that very Parliament Sc 
in 1675. have impoſed this very Oath or Teſt, not only upon thoſe who were o de 
to take it before, but upon all Peers and Parliament Men before ever they far in 
the Two Houſes, as alſo upon all Officers in Church and State, to the very ſu- 
ſtices of Peace; ſo that the Diſguiſe being now ſeen through, it made divers of 
the Peers, even thoſe of greateſt Loyalty and Wiſdom, ſtiffly to oppoſe he 


as it was then the Defign of the Court-Party to have done: Which vigo- 
rous Oppoſition, tho in the ſmaller Number, yet met with ſuch good Succeſs, . 
that the Biſhops and Lords of the contrary Opinion, could not then carry it; 
and the Eyes of the whole Nation were afterwards ſo much opened, that the } 
King durſt never offer this Teſt any more to either of the Two Houles. So that | 
if you will but conſider this Matter of Fact, how this Teſt was firſt obrained; | 
and how afterwards, when it was thought to be intended to ſer up Arbitrary | 
Power, was alſo as vigorouſly oppoſed by them; and their being ſenfble 
that the Parliament had gone too far already in doing what they tad | 
done; I think none can take this Oath in your Senſe, except thoſe Cler- WW | coul: 
gymen, who will allow none to be of their Church, but thoſe who are for 2 Hiſtc 


reckor 
as if e 
cries o 


this Paſſive Obedience; according to their prejudicate Notions of Lo. and pre 


alty, or elſe ſome few mercenary Lawyers, who, in Hopes of Preferment, 8 tion, t 
(which they can never otherwiſe obtain) would interpret this Oath in fuck 2 I tte Ful 
Senſe as would make us all Papiſts and Slaves too, whenever the King has a than by 
mind to it. Now which of theſe Extremes are worſt, that the People ſhould julg WM ttat the 
for themſelves (tho perhaps erroneouſly) when the King, or thoſe acting by lis Publick 
illegal Commiſſions, ſhall violently affault them in their Religion, Lives, Libetis! nnitely 
and Eſtates, and thereupon they make Reſiſtance with one Conſent, when they find WY ny © 
themſelves brought to this Extremity; or elſe that the King ſhould be thus invelted f Degrees 
with an irreſiſtible Power of doing whatever he pleaſed with us; I durſt leave io lief al 


any indifterent Perſon to Judge. ; ad Leg; 
M. J confeſs you have told me more concerning the Hiſtory of this Oath, pretends 
than ever I knew before; but let the legal Senſe of ir be what it will, and en Nn 0 
aſide the Precepts in Scripture for abſolute Submiſſion without any Reſiſtance, an's R 
think I am able to prove from your own grand Topick of the common Good a iether 
Preſervation of Mankind; that it is much better to ſubmit to the worlt, . wel . 
0 


greateſt Tyrant that ever was, than to reſiſt him, if he be our lawful Pro 


Dialogue the Ninth. 475 


far if you confider what is the Subject of all Human Happineſs and Contentment, 
it is certainly Life; now what 1 ay: ever in his whole Reign deſtroyed ſo many 

Mens Lives ty Force, or unjuſt Proſecutions, as a Civil War, if carried on with 
Violence and 4nimoſity does in a Year's Time? So vaſt a Difference there is between Vid. an An- 


the Evils of Tyranny and Rebellion, and ſo much is the Remedy worſe than the {ver to Dr. 


Diſeaſe; the Cruelty of a Tyrant (ſays one) is like a Clap of Thunder, it ſtrikes %s State 


1 77 24. . of th - 
with great Terror; but Civil War is like, an Inundation, it ſweeps away all before | ang ag rd 


it. without Noiſe : Thus one Man brought to the Scaffold by the Arbitrary Com- land, p. 3a, 
mand of a Tyrant, makes more Noiſe than Ten Thouſand killed in the Field in 35, 36. 
2 Civil War; but that does not make it the leſs, but the greater Evil, while we 
are made willing to deſtroy our ſelves, and do it more effectually in one Day, 
than the blood ieſt Tyrant could find in his Heart to do in his whole Reign: All 
the Men put to Death by the Arbitrary Commands of Tyrants fince the beginning 
of the World, in all the Kingdoms of it, will not amount to half the Number of 
thoſe who have periſhed in the Roman, or Enghſh Civil Wars, So much ſafer are 
me in God's Hands than in our own, and in theirs under whom God hath placed 
us. And though he often makes them like the Sun and Sea, (tho highly uſeful in 
themſelves) Scourges for our Sins, yet he has promiſed to keep their Hearts in his 
Hand, and to turn them as ſeemeth beſt unto him; we have more Promiſes of Bal. 58. 30. 
Gfety there, than when we are delivered over to the Beaſts of the People, whoſe 
Madneſs David compares to the Raging of the Seas. 5 

In ſhort, The ſtri& Reſtraint of the People by Government, is their trueſt Liberty 
and Freedom; fince if they were at Liberty from Government, they would be ex- 
poſed to Combat one another; which would be worſe than the greateſt Slavery 
W in the World: The great Miſtake is in the fooliſh Notion we have of Liberty, 
W which generally is thought to conſiſt in being free from the Laſh of Government, 

35 School-boys from their Maſter, and Le in the Conſequence only a Libert 

to deſtroy each other; and yet it is for ſuch a Liberty as this, that Men mo 
commonly begin Civil Wars, and fall a cutting of each others Throats. There- 
fre, though J grant it were much better for all Princes to let their Subjed's live 
happily, and enjoy a competent Share of Eaſe and Plenty; yet on the other Side, 
if they will not permit them ſo to do, but will tyrannically oppreſs them, it 
were much better for them to fit down contented with Poverty, nay, Slavery it 
{|f, rather than to deſtroy ſo great Part of a Nation, as may be loſt in a Civil 
ar, whenever it begins. Thus even the Poet Lucan, though of Cato's Party, 
eeckoning up the Miſeries of the Civil Wars of Rome, which were all for Liberty, 
W if envying the happy Condition of thoſe who lived under abſolute Tyrants, 
dies out, 


Felices Arabes, Medioq; Mague Tellus, " 
Quos ſub perpetuis tenuerunt Fata Hrannis. 


| could give you Inſtances of the Truth of this in moſt Nations, enough to make 
a Hiſtory : And if ſuch a Hiſtory were written, of the Miſchiefs of this falſe 
and pretended Liberty, and Good of the People, I durſt undertake the Com pa- 
| riſon, that more viſible Miſchiefs come upon the People, more Deſtruction of 
the Publick Good, and greater Loſs of Liberty and Property by this one Method, 
than by all the Tyranny and Violence of Mankind put together; and conſequently, 
that there is no Compariſon twixt the Evils of Tyranny, and of a Civft War for 
Publick Good; and that the Miſchiefs on this Pretence of Publick Good, are 
ninitely leſs tolerable, and a more Univerſal Ruin to the People, than any Ty- 
WT fanny of lawful Governors, that ever was in the World; whereas this is by many 
Derrees the greateſt, and moſt lawleſs Tyranny, and always brings greater Miſ- 
def along with it, ſuch as Confuſion, Rapine, Violence, Contempt of all Laws 
nd Legal Eſtabliſhments, with more intolerable Evils of all Sorts, than thoſe it 
Ictends to remedy. 
But of all Pretences for Rebellion, Religion is the moſt ridiculous ; fince a 
ans Religion can never be taken from him, or a falſe one impoſed upon him, 
Whether he will or not; and alſo becauſe a Civil War introduces greater Immo- 
ly, and more looſens the Reins of Diſcipline, and is more contrary to the 
Prtit of true Religion, than any other Thing in the World: True Religion is 
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not propagated by the Sword, it is 2 ſmall (till Voice that cannot be heard in 


in this World, and without which nothing can be enjoyed - It is therefore better 
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* 


Court, bears no Proportion in Wickedneſs to the Lewdneſs, Blaſphemy, and Con 
tempt of all that is Sacred, which reigns and overflows in Camps. It was an ld 
and true Saying, Nulla fides, Pietaſq; viris, qui Caſtra ſequuntur. f 
F. 1 ſee when neither the Scripture nor the Law can juſtify your abſurd 
Doctrine of Paſſive Obedience; then you fly back to your old Topick the Law 
of Nature, and common Good of Mankind: I allow your Principles, but not the 
Deductions you draw from thence, which are indeed but Paralogiſms; as I will 
ſhew you by and by; but I ſee there is nothing ſo falſe and abſurd, which Preju. 
dice and Education will not make Men ſwallow : I confeſs, you have made \ 
long and ingenious Harangue in Commendation of the Benefits' of Tyranny ang 
Slavery; which had you done only for an Exerciſe of your Wit, I ſhould hv: 
ranked it with Cardan's Panegyrick of Nero, and in Praiſe of the Gout; but if 


War; War confounds it, and debauches it. The moſt profligate, and licentious 


you vent ſuch Notions in good earneſt, I cannot forbear ſhewing you the Ab. l 
ſurdity of them. | 0 

Firſt, therefore, admitting what you ſay for Truth, that a Civil War does de- 5 
ſtroy more Men in one Battel, than the greateſt Tyrant hath ever done in his 10 
whole Reign; Is this an Argument that no Man may defend either his Life or ir 
Liberty againſt Arbitrary Power? If this were true Reaſon, it were the greateſt un 


Folly in the World for the Poles, or any other Nation that are at Wars with the 
Tartars, ever to reſiſt them; for their Emiſſaries might thus make uſc of your 
Argument to make them ſubmit to them: Life is the only State of Happibeſs 


for you to be made Slaves than to venture a Battel ; tor in the Fight God knows 
how many of you may be deſtroyed ; whereas, if you quietly ſubmit, we pro- 
miſe to hurt none of you, we will only carry you away, and ſell you for Slaves, 
and ſure Slavery is better than Death; for even Slaves enjoy a great many Comforts 
of Life, though with ſome Hardſhips; and you may be redeemed again, or make 
your Eſcape ; but Life once loft can never be recovered. The ſame Argument a 
Tyrant may uſe for the Exerciſe of his Arbitrary Power over Mens Lives ; that he 
will not (nay, cannot) deſtroy the whole Nation, but only uſe them as Butchers 
do their Sheep cull out the fatteſt, and let the poor Ones live, thrive and grow yr 
far, till they are likewiſe ready for the Knife. This perhaps may be a proper Life 
for thoſe Beaſts that cannot live without Man's Protection; but what Man of 
any Courage or Senſe, would be willing to live under a Government where his 
Poverty was to be his only Protection? Who would not venture his Lite in ore 
brisk Battel, rather than live in ſuch a vile and flaviſh Condition? And who would W 
10r rather argue thus; It is great odds, if among ſo many Thouſands, I am the 
Perſon ordained for Death; or if I am, I may perhaps purchaſe Victory for my | 
Couurrymen, and Liberty for my Poſterity ; but let the worlt happen, I venture | 
my Lite for the Publick Good; and it is better once to die, than always to lie 
in fear. | | 

But ig the Calculation of the Number of Men's Lives that may be loſt in | 
the Recovery, or maintaining any Right whatever, ſhould be the only Rule to fen. 
der War either reaſonable, or lawful; I doubt whether moſt of the Wars Princes 
make for ſmall Territories, or Punctilio's of Honour; (as lowering the Flag, for | 
Example) nav, even for the Recovery of their Crowns, when unjuſtly detained | 
or taken from them, can upon your Principle ever juſtify either Princes in Con 
ſcience to make ſuch Wars, or oblige Subjects in Prudence, (according 10 
your Rule of the Publick Good) to fight in ſuch Quarrels; fince none of tem | 
but often coſt more Lives to defend, or regain them, if loſt, than the Things 
are worth that the Princes of the World uſually make War about, againſt each 
other. | —— 
But if you tell me, that Men are bound by the Law of God, and of their Cour- | 
try to aſſiſt their Prince in any Wars he ſhall Command them, without enquifi%| 
into the Conſequences of it; and let what will happen as to the loſs of Mens 
Lives, Eſtates or Liberties, that we are likewiſe to obey and ſubmit to law 1 
Princes; becauſe, let them tyrannize, enſlave or deſtroy us never ſo much, 
God has put us into their Hands; and we are fafe in God's Hands whilſt we 5 
in theirs : This is all a meer Falacy, for what is this to your main Argum® 


from the Deſtruction of Mankind? For, if ſo many Men are to loſe their by 
I 
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1 the War, what Difference is it as to them, whether the War be made by a 
awful or unlawful Power? It is {till upon this Principle unlawful to be made, and 
conſequently unlawful to be fought for. And it you once grant that Princes may ty- 
-znnize without Reſiſtance, kill or enſlave any of their Subjects; What Difference 
is it, as to the People that are to ſuffer it, whether he be a lawful Prince, or a Tyrant 
or Uſurper that does it? For as for being delivered by God into the Hands of a 
uu ful Prince to be dealt withal as he ſhall think good, it is all meer Jargon: Pray 
prove to me (if you can) that whilſt a Prince thus tyrannizes, oppreſſes, and en- 
ſſaves his People, that God ever thus del iver'd the People into his Hand for that 
Defign 3 or that whilſt he does ſo, he acts as God's Miniſter. This I have urged 

ou to prove at our Fourth Meeting; but ſince you could not do it, I take the Caſe 

{or deſperate. SE, OR . i ; 

But to anſwer your Compariſons of the Sun and Sea, to which you compare 

{awful Princes that turn Tyrants ; they are as eaſily retorted upon you: If the 

Rays of the Sun are too hot, we may reſiſt or avoid them, and put on thicker 

Cloaths ; or ſet up Shelters to defend our ſelves from them : The like we may ſay 

of his malignant Influences or Effects upon Men's Bodies, could there be any Means 

found our as eafily to avoid them. So likewiſe tor the Sea ; ſuppoſe the breaking, 

in of it upon any Countrey to be ſent by God for their Sins, you will not fay it is 

unlawful for the People to make Banks or Dikes, or uſe any other natural Means 

to keep it our, or to drain it away. And the Caſe is the fame as to Tyranny ; for 

if Refiſtance be as natural a Means againſt it, as theſe I have mentioned are againſt 

the too violent Heat of the Sun, or breaking in of the Sea, I cannot ſee why we 

may not as law{ully exerciſe it. But fince we are talking of Waters, this puts me 

in mind of the Place you have now cited out of e „Ihat the Heart of the 
King is in the Hand of the Lord; which without doubt is a great Truth; but then 
you ſhould have added what immediately follows; az the Rrvers of Waters he turn- 
eth it whitherſozver he will. Now, How does God turn Rivers of Waters? It is 
not by any ſupernatural Means, but either by a ſtrong Wind, or elſe by the Hands 
of Men. Therefore Solomon Compariſon of God's turning the Hearts of Kings vid. Dr. pa- 
like Waters, is but an Alluſion to the Cuſtom of thoſe Eaſtern Countries, that as tricks Para- 
Gardiner draws the Streams of Water through the Trenches he cuts, into what ya ale and -. 
Part of the Garden he thinks good; ſo doth God turn the Hearts of Princes to act, 1 5 
or do quite contrary to their firſt Intentions; nay, to what they have actually done 8 
belore. But, How is this performed? It is only as he makes uſe of the Gardiner 

to turn the Streams of Water: It is wholly by human Means, ſuch as Advice of 

ood and wiſe Counſellors, and a prudent Confideration upon it; to which alſo 

may be added, the Reſiſtance of their Subjects, when after all Remonſtrances and 

Intreaties to the contrary, Princes {till go on outragiouſly to oppreſs them; when 

they fee they will no longer bear it, and find themſelves engaged in a troubleſome 

War with them, they then ſee their Error, and ſend to their Subjects and offer them 

Terms of Peace. Thus divers of our Kings Hearts were turned; when they ſaw 

the Nation would all, as one Man, reſiſt their tyrannical Arbitrary Proceedings, 

they came to Terms with them, and granted them Magna Charta, and other good 

Laws, for the Security of their juſt Rights and Liberties. But as for what you ſay 

of our being ſafe in the Hands of Tyrants, as being in God's Hands; I grant we 

we ſtill in God's Hands even when we fall under the Power of Thieves and Robbers. 

But is our Safety then ſo great, as when we are out of their Hands? Or, may we 

nt get from them by Force, if we are able? Eſpecially if what Bra&on tells Cab. 1: f. 107. 
us be true, in theſe Words in his Third Book, Exercere igitur debet Rex poteſtatem 
unis fieut Dei miniſter, & Vicarius in Terra, quia illa poteſtas ſolius Dei eſt; po- 

leſtas autem injurie Diaboli non Dei, & cujus horum operum facit Rex, cjus miniſter 

% cuſus borum operum facit, igitur dum facit juſtitias vicarius eſt Regis æterni, 

nuuſier autem Diaboli cum declinet ad injuriam. Now , pray tell me, if the King 

an thus ceaſe to be God's Lieutenant , and become the Devil's Officer, whether 

ne can properly be ſaid to be under the Power ordained by God, or that we can be 

ry fate in ſuch Hands, I cannot very well ſee. | 

As for unneceſſary Wars, undertaken without any ſuch Cauſe, for meer Pre- 

es of Liberty and the publick Good; and which may have ſometimes cauſed 

many more Miſchiefs and Inconveniences than thoſe they pretended to cure; does 

It therefore follow, that no Wars, tho? againſt inſupportable Tyranny, and for Selt- 


rlence, have never been, nor may be, undertaken by any Nation in the World ; 
| and 
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ay, and that a great Part of a Nation ſhould be del 
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and that the State they are in, after ſuch a War, is always much w F 
before? Which is notoriouſly falſe, as you may ſee by ſo — 9 1 m * 
you from our own Hiſtories; as I could alſo ſhew you from other Countries N 
as the Switzers and Dutch, who have by defending their Liberties when * 
oppreſſed, brought themſelves into a State of Plenty, Liberty, and Safety. A J 
therefore, notwithſtanding your making ſo light of Men's juſt Rights 1 
and Properties, there are certainly ſuch Things that diſtinguiſh a Free People Io, 
Slaves; as any, who will but travel into France, Turkey, or any other Arhi 0 
Government, may eafily ſatisfy themſelves. And if theſe Things ought to *. 
ally eſteemed as the Cauſes of all the Earthly Happineſs we enjoy, then wee 
they may be defended, and fought for; and if in the Purchaſe of them many 
Men's Lives happen to be loſt, this is no neceſſary Conſequence ; fince ſuch Re. 
formations are often brought about with very little Bloodſhed : As appears by man : 
Inſtances I have now given of ſuch Refiltance, and may more evidently appear - 
this late. great and wonderful Revolution. But M ſhould happen as _ 
oy 'd in a Civil War, for 
their juſt Rights and Liberties z yet it is ſtill upon your own Topick, better for 
Mankind that it ſhould be ſo, if true Liberty (I do not mean from lawful Author: 
ty) may be but obtain'd at laſt thereby ; fince Life is not to be eſteemed only for 
meer living, but living happily ; 707 eſt vivere, ſed valere Vita; and Life is en. 
Joyed by Slaves in Galleys, as much as by the greateſt Prince; yet no rational Man 
but will will allow that Men may venture their Lives, rather than ſuffer themſelves 


and their Poſterity to fall into that miſerable Condition; the like he may, if they 


were only to be reduced to the Condition of the Peaſants in France, or ordinary 
Chriſtians in Turkey ; and if ſo, I think I may then ſafely affirm , that it is better 
that half the People of any Country ſhould be deſtroyed by a Civil War, if their 
Juſt Rights and Liberties may be preſerved to them and their Children at the laſt 
than that Slavery, with all its Conſequences, ſuch as Ignorance, Baſeneſs of Mind, 
Cowardice, Beggary, Ec. ſhould ever be entailed upon a Nation: For as for the 
Loſs of Men, it may be made up again in ſome Generations ; but when Men's Ci- 
vil Liberties and Properties are once loſt, they cannot, without ſome rare and un- 
expected Revolution, be ever regained ; as we ſee in the Subjects of all Sorts in 


France, Turkey, and Muſcovy , &c. at this Day. And therefore, if you pleaſe } 

better to conſider, the real Liberties of a People (ſuch as we contend for) are not 
that of School-Boys, to be free from the Laſh of their Maſters : However, that it Wh &«'i 
ſuch a Diſcipline were to be exerciſed upon Men all their Life-times, I think no | 
Man but would ſay it were worth venturing his Life, rather than to fall into fo mi- 


ſerable a State. So that what you cite from the Poet Lucan, is only to be taken 8 


a Poetical Exclamation againſt the Miſeries that Civil Wars often bring upon a N.. 
tion: But to ſay that it was Lacan's Opinion, that Subjection under the ſevereſt Ty- 
rant, was better than the Liberty the People of Rome enjoyed, is to ſuppole that 
either you or I have never read that Author; fince nothing is more plain, than that 
the main Deſign of that Poem is to magnify Cato and Pompey, who fought for the 
Liberty of their Country, above C:z/ar, and thoſe that Joined with him to deſtroy it. as 
for all the reſt that you have ſaid, that you could make a Hiſtory of greater Miſeries, 


as Loſs of Liberty, c. that have come upon whole Nations by fighting for their jult | 


Rights and Liberties againſt Tyrants, than by all the Tyranny and Violence of Mar- 
kind; I think you would have a hard Task to make it good, ſince I ſuppoſe under Ab- 
ſoluteMonarchĩes it is unlawtul for the People to take up Arms, till they are either lite 
to be enſla ved or deſtroyed by the Tyranny of their Prince, or elſe ſo intolerably op- 
preſs d by his Soldiers, that they can ſcarce even in a State of War live in a much 
worſe Condition ; and if they are ever ſubdued and reduced to their former Condi- 
tion, they cannot be worſe than what they were under before. The like 1 mi 
ſay as to Limited Monatchies or Commonwealths, that degenerate into Tyr 
nies; the People may perhaps better their Condition by Reſiſtance, and recoet 
their Liberties, but cannot be in a worſe , if they are overcome: For I do 9 
allow ſuch Refiſtance lawful till the very Fundamental Conſtitutions of thetl 
Government, whereby it is diftinguiſh'd from an Arbitrary Deſpotick Pow, 
be actually invaded, or taken from them: So that let the worſt that can happel, 
they can ſcarce fall into worſe Condition than they were before. And as 0 
England, we may ſpeak ir experimentally , That of all the Reſiſtances that hate 


been made by the Major Part of the Nation, or greater Part of it 1n Dein, a 
| t 
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ir juſt Rights and Liberties; every one of them have happened fot the beſt, 
1 keen a poke of teſtoring-this Kingdom to its former Eſtate, except the laſt, 
£ which I grant we loſt it by that War; yet that was not from the Doctrine it 
Gif bur becauſe-the War was begun and carried on by- a violent Faction, upon 
unjuſt Grounds; and, which was worſe, the Government and Diſcipline of the 
Church, as eſtabliſhed by Law, was altered without any Legal Power; all which 
ould never have happened, had not that War been not only begun, but continued 
to the very lalt by a Stand ing Army, which could give what Laws they pleaſed, 
eren to thoſe that pretended to command them. 90 that why the Abuſe of this 
Right once in a Thouſand Years, ſhould be made any juſt Argument againſt the 
ever uſing it at all, I can ſee no Reaſon in the World for it. "ur 

As to the reſt of your Diſcourſe againſt making any War about Religion, that 
is alſo as fallacious : For though I grant, that true Religion is not to be propagated, 
yet [ think it may lawfully be defended by the Sword, eſpecially where it is the 
received Eſtabliſh'd Religion of a Nation; or elſe the Defence of Religion againſt 
lnfdels, would be no Argument at all to fight againſt a 7urk/h or Poprſh Prince 
that unjuſtly invaded us. For tho' it is true, that Religion cannot be taken away 


from any Man without his Conſent, yet a Man may be taken from his Religion; 


and when the Profeſſors are deſtroyed, either by Martyrdom, or violent Perſecu- 
tion, as bad, or worſe than Death, what will become of the Church and Religion 
Eſtabliſhed by Law, when all the. Perſons that conſtitute that Church are driven 
way, deſtroyed, or made to renounce it? And for this we need go no farther than 
over the Water to our next Neighbour. Iris likewiſe as fallacious what you urge 
of the great Corruption of Manners by Civil Wars; which if it be any Argu- 
ment at all, is ſo againſt all Standing Armies whatever, whether raiſed by lawful 


or unlawful Powers. And I think there was much more Debauchery in the King's 


late Camp at Houn/low-Heath, as alſo in all Places where they quartered, than was 
lately at 2ork or Nottingham, among thoſe that took up Arms in Defence of their 
Religion or Civil Liberties unjuſtly invaded by the King and his Miniſters. Nor 
does it always happen, that Armies raiſed for Defence of Religion and Civil Li- 
berty, muſt prove debauch'd ; ſince we may remember, that the Parliament Army 
| (to its Praiſe be it ſpoken) was infinitely more Sober, and outwardly Religious, 
than the King's. Bur if you will fay that this proceeded from their Principles, as 


well as good Diſcipline, I know no Reaſon why Men who fight in Defence of their 


Feligion and Civil Liberties, may net upon Church-of-England Principles, as to 
Church-Government, and Common-Prayer, may alſo by a ſtrict Diſcipline be as 
little debauch d as any Standing Armies the moſt lawful Monarch can maintain; 
who if they lie Idle, as ours have done all this King's Reign till now of late, are 
more likely to fall into all the Wickedneſs that attend a looſe Diſcipline, and want 
ot Employment, and conſequently may alſo corrupt the Places where they Quarter 
by their ill Example. 

M. J ſhall not longer argue this Point, fince I ſee it is to no Purpoſe. But 
you have not yet told me what theſe fundamental Rights and Liberties are, 
that you fuppoſe the People may take up Arms to defend ; nor yet what Number 
of the Nation may thus judge for themſelves, and take up Arms when they 
pleaſe ; for it may fo happen, that the whole Nation may be divided as to their 
Opinions concerning theſe Things. And the South Part of England, (fer Exam- 
| ple) may think their Religion and Liberties in great Danger, and that it is very 
weeſſary to take up Arms for it, when the North Parts are not under thoſe Ap- 
prehenſions, but lye ſtill, as was lately ſeen in the Riſings for the Prince of Orange. 

F. As to the firſt of theſe Queries, I think I can eafily give you Satisfaction, and 
luch as you can have nothing material to reply to. And as for the other, though 
do not ſay I can give you ſuch an Anfiver as will bear no Exception or Reply, 
jet 1 doubt not but it will be that which may very well be defended, and may 
lrre to ſatisfy any indifferent and unprejudiced Perſon ; and which, if not allowed, 
will draw much worſe Conſequences along with it. And therefore as for the 
ut Rights and Liberties we contend for, they are only ſuch as are contained in 

lagna Charta, and the Petition of Right, and are no more than the Immemorial 
Kiphts and Liberties of this Kingdom; and that firſt, In reſpect of the Safety of 
Mens Lives, and the Liberties of their Perſons. Secondly, The Security of the 
Ellates and Civil Properties. And Thirdly, The Enjoyment of their Religion, as 
i 18 eſtabliſhed by the common Conſent of the whole Nation. All which I will 


reduce to theſe plain Propoſitions. I, That. 
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id. Pryn's 1ſt 1. That no Freemen of England ought to be Impriſoned or Arreſted 


Part of the Vin- 
dication of the 
Rights of 
Engliſh Free- 


Men. 


Cap. 18. 9, 3. 
Cup. 6. 


Vid, Ruſh- 


worth's Hiſt. 
Col. pt. 1. P- 
307,598,625. 


— 
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to Law, without ſpecifying the Cauſe of his Commitment 1 3 
Mittimus, whereby he is ſent to Priſon. And he ought not e * 
Body of the Country, or Juriſdiction where the Crime was ſuppoſed 0 1 
committed, unleſs he be removed by due Courſe of Law. Neither 1 x 
he by the Law of England, to be detained in Priſon without Tryal * 
a Puniſhment; but ought to be Tried the next Aſſzes or Goal-delivery, or wi * 
ſome reaſonable Time to be allowed of by the Court. And this was Gn 4 
Law, many Ages before the Act of Hobeas Corpus made in the 31ſt of = 
Charles the Second, which does but aſcertain that Law concerning bailin M55 
for all manner of Crimes, in caſe no Proſecution come in againſt them: May 
leſs can the King, or any Court below the whole Parliament, baniſh any Man 
the Kingdom in any Caſe, unleſs by ſome known Law already made, whereh » 
is bound to abjure it upon a lawful Tryal by his Peers, and Conviètion by his jou 
Confeſſion. © _ 8 

2. Nor can the King, nor any Courts of Juſtice, condemn a Man to loſs of 
Life, or Members, without due Tryal by his Peers, and Legal Judgment given 
thereupon. 


And for Proof of this, I need go no farther than Magna Charta, and the Petitign - | 
of Right, which are both but declaratory of the Common Law of England. 


See thefore Magna Charta, Cap. 29. whereby it is Declared and Enacted, That no 
Freeman may be taken and Impriſoned, or be diſſeiſed of his Freehold, or Liber. 
ties, or his free Cuſtoms, or be Outlawed, or Exiled, or in any manner deſtroyed 
but by the lawful Judgment of his Peers, or by the Law of the Land, which is 
alſo farther confirmed and explained by theſe Statutes, viz. the 37th, 38th. and 
42d of Edward III. and 179th of Richard II. all which are ſummoned up, and 
more particularly declared againſt, contrary to the fundamental Laws of the 
Land, in the Petition of Right exhibited to King Charles I. in Parliament 
in the Thirtieth of his Reign; wherein the late Impriſonment of the King's 
Subjects without any Cauſe ſhewed, and the Denial of Habeas Corpus are ex- 
preſly reſented ; as alſo putting Soldiers and Mariners to Death by Martial 
Law in the Time of Peace. And the King's Anſwer to this Petition is remarkable, 


The King willeth that Right be done, according to the Statutes and Cultoms of | 


the Realm, Sc. Which not ſatisfying as too doubtful and general, the King at 


laſt gave this full and clear Anſwer in legal Form, Soir Droit fait comme il ef 4 


defire. 
The Second Point in relation to our Civil Properties is this, That no Tax, Tail 


lage or Aid ſhall be laid or levy'd by the King, without the Conſents of the 


Archbiſhops, Biſhops, Earls, Barons, Knights, Burgeſſes, and whole Commonalty 


of the Realm in Parliament. This was firſt of all granted by the 56th Law of 


William the Firſt, which J have already cited; as allo more particularly forbid 
by the Statute de Tu/lagio non concedendo, in the 34th of Edward the Firſt, which 
was but a Revival, or Explanation of the former Law of William the Firſt, and 
alſo by the 25th of Edward the Third; whereby it is Enaced, Thar no Perſon 
e ſhould be compelled to make any Loans to the King againſt his Will, becaule 
“they are againſt Reaſon, and the Franchiſe of the Land; and it is alſo pro 
« vided, that none ſhould be charged by any Charge or Impoſition called 3 
« Benevolence, nor by ſuch like Charge, which is alſo more fully ſer forth in tis 
« {aid Petition of Right, to have been lately executed by certain Commiſſiones; 
as alſo that divers other Charges have been laid and levied by Lords-Lieute 


nants, Deputy-Lieutenants, &c. contrary to the Laws and free Cuſtoms of the 


Realm. 6 
The Third Point declared againſt in this Petition of Right, is againſt Qua- 


tering of Soldiers (though they pay for their Quarters) contrary to the Will of the | 


Owners and Inhabitants, much more when they did take free Quarter in Time 0 
Peace, as hath been too much practiſed of late. So that by the Common Law 0 
England, not only Private-Houſes, but Inns and Ale-Houles, are not compellabl 
to Quarter Soldiers unleſs they will. So much was this Nation anciently 3 
Stranger to Standing Armies, and Quartering of Soldiers in Time of Peace, that 
there was no Proviſion made for it, either at Common-Law, or by any Statut 


that I know ot. ! 


4thly, That 


Gaudi, 
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athly, That no new Law can be made without an expreſs Act of Parliament, 
or the Joint Conſent of the King, Lords and Commons: And therefore that Par- 
laments ought ro be duly ſummon'd and held for the Good and Safety of the 
Kingdom, by Common as well as Statute Law, once every Year ; and according to 
' more modern Statutes, once in Three Years at leaſt, or whenever there is a quſt 
and neceſſary Occaſion for it. And for Proof of this, I need go no farther than 
the Old Eng%fh Saxon Law, which ordains, That the great Council, or Myce/ 
Synod, ſhould be held twice in the Year, as the Ancient Mirror of Fuſitces 
recites, and the conſtant Cuſtom long after the Conqueſt, in which there 
never paſled a Year without a General Council of the whole Kingdom. 
And when this came by degrees to be diſcontinued, then were thoſe Sta- 
tures of Edward the Third, and Richard the Second, made; whereby it 
was enafted, That a Parliament ſhould be held every Year, and oftner if 
there were Occaſion. . | | „ 

5:hlv, Since the Legiſlative Power of Parliaments is the very Soul and Ef 
ſence of the Government, the Election of Knights, Citizens and Burgeſſes to 
fir and ſerve in Parliament, ought to be free; and all the Members of 
Parliament, who have Places there either by Patents or Writs of Summons, 
as the Lords; or elſe by Election or Writs, as the Biſhops, ought to be 
preſent, and there to have Freedom of Speech and Votes, without any Guards 
to over-awe or terrify them; and none to be forced, threatned, bribed or 
tamper d with to give their Votes contrary to their Conſciences, either by the 


7. Chap. 5. whereby it is expreſsly provided, That all Elections ought to be 
free: Which Sir Edward Coke, in his Notes upon this Statute, extends to 
Elections of Knights of Shires, as well as other Elections ſince. I have 
ſufficiently -proved, that the Commons elected Members to Parliament when 
this Statute was made; and that this was the Ancient Law of Eng/and, you 
may ſee in the Rolls of Parliament, 1. Hen. 4. wherein it is alledged by 
the Parliament, as one of the Articles againſt Richard the IId. in theſe 
Words: em licet de ſſatu & conſuetudine Regni ſui in Convocatione cujuſli- 
der Parliament: Populus ſuns in ſingulis Comitatibus Regni debeat eſſe liber ad 
W coend.m, © deputandum MMilites pro bujuſmodi Comitatibus ad inter eſſendum 

Par/iamentis, & ad exponendum eorum gravamina, & ad proſequendum pro reme- 
MW dis ſaperinde prout videntur expedire. 
nen prefarus Rex ut in Parliamentis ſuis liberius conſequi valeat ſue te- 
Ws voluntargs efjettum, direxit. mandata ſua frequentius Vicecomitibus ejus ut 
cri, Perſonas per ipſum Regem nominatas, ut Milites Comitatuum, venire faciant 
ad Parinamenta ſua; quos quidem Mites eidem Regi faventes inducere poterat, 
prout frequentius fect, quandog; pro minas varias, & terrores, & quandog; per 
munera ad conſentiendum ills gue Regno prædicto prejudiciaha fucrant, & Populo 
guamplurimum oneroſa, &c. So that you here may ſee, that it was then judged 
by the whole Parliament to be a Breach of one of the Fundamental Liber- 
ties of the Nation, for the King to make falſe Returns to be made of Par- 
lament-Men, as alſo to corrupt or over-awe their Votes, either by Promiſes or 


T hreatnings. 


But to conclude: That we have ſuch Things as Fundamental Laws and Privi- 
leges, I ſhall go no farther than King James the Iſt his Speech, confirmed by an 
At of Parliament of the Firſt Year of his Reign; wherein it is recited, © That 
7 the King hath vouchſafed to expreſs many ways, how far it is, and ever ſhall be 

irom his Royal and Sincere Care and Affection to the Subjects of England, to 


( 


le 


Kingdom, whereby not only his Royal Authority, but the People's Security of 
Lands, Livings, and Privileges (both in general and particular) are preſerved 
and maintained; and by the aboliſping or Alteration of which, it is 1impoſſuble but 
that preſent Confuſion will fall upon the whole State and Frame of this Realm. 
o that it this Judgment of the King and both Houſes of Parliament was true, ſure we 
da julily ſuppoſe, that Things of ſuch vaſt Concernment deſerve our contending 
"by all Means poſſible and lawful to preſerve them: For what the Nobles of 
0 Land upon Occaſion once ſaid with one Voice in full Parliament, every Free- 
em Subject of England may as well ſay at this Day, Nolumus Leges Anglie mu- 


Q. . tari; 


« 
& 
6 


alter or innovate the Fundamental Laws, Privileges and good Cuſtoms of this 


King or any of his Miniſters. This is ordain'd by the Statute of Weſtm. 


482 


Lord Bacon's Enghſhmen ; who, (as my Lord Bacon very we 
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tari; which js a Maxim that ought to be imprinted —1 the Heart of all. true 
1 obierves) take themſelves, to haye 


Letters, pig. as good Title to their Laws, as to the common Air they breathe in: And King 


Ibid. p. 41. 


Charles the Iſt ſomewhere ſays, © That it was his Maxim, that the King's Prerg. 
« gative is to defend the People's Libertiesz and that the People's Liberty 
“ {trengthens the King's Prerogative. For indeed, if the Foundations are deſtroy- 
ed, the SuperſtruQure cannot ſtand ; and if this Rule had been well obſerved by 
this King's Sons, we had not been reduced to this great Confuſion we now lie un. 
der. For my Lord Bacon calls thoſe Flatterers, who put the King upon ſuch dar. 
gerous Courſes, as great Traytors to him in the Court of Heaven, as he that draws 
his Sword againſt him. And King Zames the It. in his Speech in Parliament 
1609, calls all thoſe who perſuade Kings not to be confined within the 
Limits of their Laws, Vipers and Peſts both againſt them and the Com. 
* monwealth. : 
M. For my part, I ſhall not go about to defend ſuch ill Men, whoever they be; 
yet ſince ſuch Inſinuations are done privately, and in a Corner, it is very hard for 
Subjects to judge when ſuch evil Counſels are infuſed into the Ears of Princes; 
and much more unjuſt for them to make any Reſiſtance on pretence to remoye 
them: And therefore, befides the Abſurdity of making Subjects both Judges and 
Parties, you have not yet told me, what Number of Men mult be at once op- 
reſſed in their Fundamental Rights (as you call them,) and who may make this 
Reſiſtance. For methinks it is very abſurd, to gixe one County (for Example, 
upon the Account of free Quarter, ) a Power of riſing in Arms, and refiſting the 
King's Officers and Soldiers, when perhaps all the 1eſt of the Nation, where no 
Soldiers are, feel no ſuch thing. | gh 5 
F. I am not fo unreaſonable, as to maintain, That Subjects ought to take Arms 
merely becauſe the King gives too much Ear to Flarrerers and wicked Miniſters, 
or is too much led by them: Let him be ſo, provided the People do not ſmart for 
it. But if once it comes to that paſs, that they grow intolerable, and ſer the 
King upon a General Invaſion of the People's Rights, in any of the great 
Points I have now laid down; let them look to themſelves. If they will not per- 
mit a Parliament to fir, and redreſs thoſe Grievances , they muſt expect the Na- 
tion will riſe at laſt againſt them, as they did againſt Gaveſion and the Spencers, 
and make them undergo that Puniſhment they ſo well deſerve; But as for what 
you jay, of making the People Tudges when. their Rights and Liberties are in- 
vaded, the Conſequence is 2s bad, if the King alone ſhall judge. As for Example, 


in the Caſe of Ship-Money ; the Judges gave their Opinions, that the King might 


raiſe Money for Skips of War, in caſe of Neceſſity, without any Controul ; but 
if he were ſole Judge of this Neceſſity, he might lay this Tax as often, and mik 
it to what Degree he picaſed. Therefore, as 1 ſhall nor deny that the King ma 
Judge it fit to do a great many Things againſt the ſtrict Letter of the Law, in 
Caſes · of urgent Neceſſity; but it will be at his Peril if he judge amils. As for 
Example: Every Man's Houſe is his Caſtle, and he may lawfully defend it againl 
all illegal Commiſſions; yer I think no Man will deny, but that in caſe of 1 
Vire in London, the King may, by Common Law, command his Officers to breit 
open ſome of the next Houſes, and blow them up with Gunpowder to ſtop the 
Fire; But admit he ſhould, out of Malice or Miſinformarion, command loms 
Houſes to be blown up that ſtood a Mile off, under Pretence of itoppins 
the Fire, do you think the Owners were bound to ſtand ſtill, and let them 
do it? — eee 5 5 

But if the People muſt not judge when their Fundamental Rights and Liber 
ties are invaded, becauſe they will be both Judges and Parties; then no Mu 
whatever, by this Argument, ought to defend himſelf againſt the Violence of 3% 
ther: For who can be Judge, but he that feels the Blow ? Nor indeed could Princes 
make ſo much as Defenfive Wars, ſince whenever they do ſo, they are themes 
both Judges and Parties, as I told you at our Third Meeting, when I anſiwered- (3 
I then thought) all your Arguments againſt the People's ever judging for that 
ſelves. So that if it be proved, that the People, in a Limited Kingdom, rem 
as to the Defence of their Lives, Liberties, Religion and Properties, always [ey 
State of Nature, in reſpect of their Prince, as well as all the reſt of Ma 
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cy muſt certainly make uſe of defenſive Arms when Neceſſity requires it, 
or elſe become Slaves whenever he pleaſes to make them fo , if the People have 
no Right to judge of his Violence and Oppreſſions?s? ) 
But as for the Number that are to make this Judgment and Reſiſtance there- 


[ grant in moſt Caſes this is not to be done, as long as the Oppreſſion 


ns | 
* by Colour of Law, without actual Violence. Secondly, when it con- 
cerns only ſome particular Bodies of Men; thus, if Free Quarter ſhould be taken 
in one or two Towns or Counties, I do not allow it a ſufficient Cauſe for 
all the Neighbouring Towns, much leſs the whole County, or the Neighbour- 
ing Shires, to take an Alarm, and riſe in Arms upon it; fince, perhaps, the 
King may know nothing of it, and if he were once informed of it, would 
redreſs it : But can you affirm the Caſe would be the ſame, if this Grievance 
ſhould become general all over nan Nation? And that the King ſhould be fo 
fir from redreſſing it, that he ſhould put out a Declaration, ſetting forth that 
it was his Prerogative ſo to do; would not the whole Nation then take it for 
ranted, that the King's Deſign was to govern by a ſtanding Army, who ſhould 
ſive upon the People, and devour them to the very Bones? And might not 
they make Reſiſtance againſt theſe Robberies and Oppreſſions ? The ſame I ſay 


for all other Breaches made in any other of our Fundamental Rights. I do 


not allow any Refiſtance to be made, till it become a general Oppreſſion upon 
the whole or major Part of the Nation, and without all Hopes of being other- 
wiſe remedied. And this muſt be alſo fo evident, that there can be no Doubt or 
Denial of the Matter of Fact; for ſo long as the Caſe is diſputable, or the 
Grievance is not of a general Concern, I grant the People ought never to ſtir : 
But of this they alone muſt Judge ; fince our Conſtitution has left us no other 
Judges of thele Breaches, but the diffuſive Body of the whole People in the In- 
tervals of Parliament. 

But for your laſt Queſtion, as to the Number that may thus riſe to make 
this Reſiſtance, I anſwer thus; That when once the Miſchief becomes general, 
and without all other Remedy, any Part of the People who think themſelves 
ſtrong enough to defend themſelves againſt ſuch Violence, may begin to riſe, 
if they can, till the reſt of the Kingdom can come into their Aſſiſtance ; as I 
told you the Town of Briell did againſt the Tyranny of the Duke D' Alba, 


in the beginning of rhe Be/2:c& Wars; and it was ſoon after ſeconded by the 


Revolt of divers other Cities and Towns in thoſe Provinces , till the Spaniards 


were quite driven out. 
M. I do not deny but you ſpeak more moderately on this Subject than moſt 
of your Opinion, who think every private Man has Right to rake up Arms and 


raiſe a Rebellion, whenever he judges his Perſon or Eſtate is invaded , or inju- 


red by the Government. And indeed this Remedy of Reſiſtance ſeems at firſt 
ſight pretty tolerable, if it were not that we very well know that this many- 
headed Beaſt, the Multirude, is very apt to be deluded by the cunning Speeches, 
and fly Infinuations of factious and ambitious Men, whoſe Intereſt it will 
aways be to fiſh in troubled Waters, and raiſe Diſturbances to make them- 
ſelves the Heads of a Party. Thus in the Year — 42. what Lies and Stories 
were there raiſed to incenſe the People againſt that good King, to make them 
take up Arms againſt him, as an Invader of their Liberties, and one that was 
about to make War upon them : And who that is not over-partial to his own 
Opinions, does not ſee, that the Nation has been blown up into a Flame by the 


lying Reports of a French League, and a ſuppoſititious Prince of Wales ; neither 


of which, I durſt pawn my Lite, have the leaſt Tittle of Truth in them. So that 
this Doctrine can ſcarce fail, almoſt every Time it is put in Practice, to bring all 
Government to Anarchy and Confufion. 

F. I have already in Part anſwered this Objection at our Third Meeting; but 
hnce you will urge it over again, I ſhall in the firſt Place admit the Matter 
of Fatt to be as you ſay, that the People may, by ſome turbulent Demogogues, be 
lometimes ſo far incenſed as to take up Arms when there is no juſt Occaſion 
yet let me tell you, I doubt that neither of theſe Inſtances you have given, will 
make good your Aſſetion. For in the firſt Place, as to King Charles the Firſt, it 
„ aid by all Writers on the Parliament's Side, that the King by leaving his 


Qqq'2 Par- 


Ca os 


OT 


- 
———— — 1 
CES —_— R — er RW — e on, Dad = 7 4 
— 2 — 8 0 A > — — IRS — — 4 . # 
— — = VIDS * ' —— _ 
— — —-—„—:¼ CAS ; ; 5 e — — = 3 It - N 
. —— ——ͤ— = —— — — GERI — HT, 2 8 8 5 2 5 n * * 
* VO x — — M 2 = > on 7 AI ETD 2 rr — - = = * — —— Om ge ne eres Be GED — \ o 8 = yo $ hy nd ans $a » 2 we £ 
— 5 g = © 2 - at = * I F > 22 22 2 — i 7 — — 2 —— 1 2 — — — Y 8 a by 
. —— ne pe = — — — SID 8 2 — — —— * - DIES 2 5 8 _ oe = 1 5 _ E 1 ar: RO An tf _ OS. — ̃—— —j 
8 _ 2 — — * =. + Sz — — ** E — 7 7Z — 8 8 mee IN — . _ ot. * 22 xs — FN - - . 8 - - f 
— —.— — —— —— — wh — 5 2 — 9 > 2 — * * 2 - — — — — 2 8 * 9 N wo" - 6 
x ng * — = — = — — Ru een IN DEER ESE * ——— ORE te ern Steyn — On >, —— CONT © [es ROO 9 3 * oe * — * - R 2 — * 
"HI SID YA DR. 2 S —— — Ng r rogy —— : — "3 W on - 2 —— > ON ID —— MY — : oe 
: - — ==> i TI bran: na . E ͤG 5 ̃ lc SA. : I 2 — = Dn — £ 2 n 2 ei XIE IT 54 = tha. - \ \ * 
= — > > bat — — — , — — — CI ——— — — 2 — r — * .. = — 2 CE * 1 1 
8 E nn — = — 2 — — — — — r 3 — ; : — 22 = . — 1 = > — gold — 22 * bf 2 - La | > 1 - — 
— — — — —— —— — 3 —— — — - ——  —— —  — = — . — — — — a 1 angie 2 TO _ =D __ — Fa „ 28 
I Rs — — rene. — r ————— —.— — —_ = — 2 - 3 2 T 5 — — = _ — I <a; = E —_— . 8 3 — = — = 
— — > EOS, - — — ER 3 — ne — — _ — — —&* — — — _ Y =_ 
= : — — — — —— WS — * — — — — — oe 9 - 2 — aa r — 
en =. —2 > — — ——— Tp? I a — 8 - — i — — 9 — * * = = 
— 5 = EE 2 N. | = IE =4=z = P > n . — 2 — — 
WY =. * . -axz oc N 2 — 2 - 8 * 9 2 4 . —-_ — — — 2 { oo — 2 = 
f — — 8 3 r E oo - = =, Sh » Ee er, ES e IP — Tr, * 
. — C r — = % 2 8 o : 2 8 „ I * Mx. 2 = hee 
2 a7 — a SSH ET v LB = . 14 = nt — — S Jen —A — r 7 2 « \ : r q * 2 5 __ . 
He F E WF r e — <onn o Fc n . RIS 2 _ e — — 2 
n — — TT r 3 bg 3 5 2 = === — 1 — OL AED ons 2 — — — = 
5 . S 5 l nh wn IXAD = DOE in ET. —— —— — 3 
SOFT - rr — — . K —2 <oyon 5 D oe = JD 9 * — — by N 
pp 7 0% Sap bong So ; ” — I — 1 


we: | 
jt 
0 
j 
Ft 
! 
Kid 
e 
10 
bi 1414 
7 1 
Fan 
il 
'L 
4 


4.04. 


BIBLIOTHE CA PoLltTICA. 


Parliament, and going toJork, and there taking a Guard when no Enemy | 
and when the Parliament had as yet raiſed no Forces at all Ong a 5 * 
going to Hull to remove the Magazine of Arms that lay there, in order to put 5 18 
into the Hands of an Army to make War upon the Parliament who then d. 
manded the Settlement of the Militia to be in Commiſſioners of their No 4 
nation; that he thereby broke his Coronation Oath, whereby he was Varga 
govern according to Law, and not by Force. But as for what you ſay in reſi H 
of the preſent Juncture of Affairs, I never can defire a more plain Proof of 6 
People's Neceſſity of taking up defenſive Arms fince admitting that neither 8 
the Reports concerning the French League, and the filſe Birth of this rh 
poſed Prince be true; yet, I think, the Nation has had ſufficient Provocatich. 
to riſe as one Man, and joyn with the Prince of Orange for the obtaining of à 
free Parliament to ſet all Things right, which the King's violent, illegal Agmi. 
niſtration has ſo much diſcompoſed. But admitting the utmoſt you can fi 1 
poſe, that ſometimes the People may judge amiſs, as well as the King = 
through that Miſinformation may take up Arms againſt their Prince when 
there is no real Occaſion ; ſhall this Abuſe of a Right be a ſufficient Cauſe 3paini} 
their ever exerciſing of it at all. I am ſure this is no good Argument againſt the 
natural Right of Self- Defence between private Perſons in the State of Ns. 
ture, that ſome Men do often abuſe it; nor can I ſee how, upon theſe Grounds 
even Sovereign Princes may be allowed to make ſo much as defenſive Wars 
(as I faid but now) fince they may pretend that themlelves are wronged and 
invaded, or at leaſt are like to be ſo, when no ſuch Thing was really done or 
intended; and ſo by their Miſ judgment or falſe Pretences, many Millions of 


Lives may be loſt ; What then? Muſt no Prince ever make War at all, till all 


the World be ſatisfied of the Juſtice of his Quarrel ? It fo, I doubt the laſt 
War King Charles the Second made againſt the Datch, and this late War the 
King of France has now made upon the Empire, ſhould never have been by 
your Principles ſo much as begun; much leſs carried on with ſo great an Effufi- 
on of Blood, and the Deſtruction of ſo many Cities and Towns: And whether 
this, as well as Tyranny at home, is not more often put in Practice by Princes, 
than any Keſiſtance of this Nation, or all the Subjects of the World have 
made againlt ſuch Tyranny and Arbitrary Power, I leave it to your felt, or any 
indifterent Perſon to judge. 


II. 1 doubt not but I may very well join Iſſue with you upon this Point; for 


1 think that upon thoſe very Conditions and Grounds you have now laid down, 
the Clergynien, Lords, Gentlemen, and Commons of this Kingdom, who have 
eicher come over with the Prince of Orange, or have taken up Arms in Defence 
f his late Declaration, cannot jultify themſelves by any of the Inſtances you 
have given for joining themſelves with him in Arms. For tho' 1 grant His Mi. 
jeſty, by harkening too much to Popiſh Counſels, may have done many Things 
which in Strictnels of Law cannot be juſtified; yer ſince they do not ftike 
ar that which you call the Fundamental Conftitution of the Government, and 
have been alſo done without any Force on the People of chis Nation; but hate 
been either tranſacted by Judgment of Law, or the Colour of it at leaſt, 5. 
by the Opinions of all or the Major Part of the Judges; all the Parties 1bove-men- 
tioned ought (according to Your own Principles) to have waited for the Meet 
ing of the next Parliament, to whoſe Determination they ought, by the Law of 
the Land, to have referred al! ſuch Grievances and Violations of Laws which 
chey had to complain of; and if then the King had retuſed to have remedied 
them, they might have had ſome Colour (Ido not ſay Right, for taking up Am, 
and doing what they have done; whereas I cannot ſee how you can, eV" 
upon your Principles, defend the late Riſers from wilful Rebellion again 
the King. Dn | | 
And for Proof of this, I need go no farther than the Prince of Orange's lie 
Declaration, which being drawn by the beſt Advice of the Malecontents then 
in Holland, would not fail to mention all the Violations of Law, which the) 


thought his Majeſty's Government had been guilty of, ever ſince his coming to 
the Crown: And therefore, not to inſiſt upon the Want of Right which T concelſe 
the Prince had to concern himſelf with the Aftairs of another Prince's King 
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Dialogue the Ninth. 


[ ſhall, however, mention every Article in which his Highneſs conceives the 


the Firſt place, As to the diſpenſing Power, which the King has lately aſ- 
{med to himſelf in Matters of Religion; and thereby putting into Offices 
and Commands Perſons uncapable by Law of bearing them, without raking the 

Teſt ; as I ſhall not now diſpute the Legality or Illegality of the King's Decla- 
ration concerning it, ſo as to that Part of it which concerns Liberty of Con- 
ſcience, or diſpenſing with the Papiſts and Diſſenters to meet in Aſſemblies 
fr their Religious Worſhip, notwithſtanding all the Acts made againſt Maſs and 
Conventicles, it was no more than what King Char/es II. had done before with the 
Advice of his Privy-Council ; in which, it it had been Rebellion to have oppoſed 
him, ſure it is the ſame Crime in the Reign of his Brother. 

2. As for the Commiſſion for Cauſes Eccleſiaſtical. „ 5 

E. Since I foreſee your Diſcourſe upon this Subject is like to be long; and to 
conſiſt of many more Heads than I doubt my Memory will ſerve to bear 
away, pray give me Leave to anſwer all your Inſtances one after another, as 
you propoſe them. Firſt, then, As to the late Declaration concerning the Diſ- 
penfing Power, it was ſo far from being done by Law, or ſo much as the Co- 
Jour of it, that befides its being againſt divers expreſs Acts of Parliament, 
which tie up the King's Hands from diſpenſing with the Acts againſt publick Maſs 
and Conventicles; as alſo, that diſable all Perſons whatever to act in any publick 
Employments, till they have taken the Teſt appointed by the ſaid Act, (in which 
all non-obſtantes are expreily barred) : But this Declaration was never ſo much as 
ſhewn to the Privy Council, till it was ready to be publiſhed ; and then, indeed, 
the King cauſed it to be read in Council, declaring that he would have it iſſued 
forth, tho' without ever putting it to the Vote, or ſo much as asking the Conſents 
of the Privy-Counſellors there preſent ; tho'I grant the Title of it ſets forth, 
that it was done by his Majeſty in Council, to impoſe upon the Nation thar ſtale 
Cheat, whereby this King (as well as the laſt) would have had us believe, that 
their Declarations had been iſſued by the Conſent of the Council, when, God 
mows, there was no ſuch thing. 

And as for any Judgment, or Opinion of the Judges to ſupport it, and make it 
pals by Colour of Law, it was never, as I can hear of, ſo much as propos'd 
to them in their judicial Capaciries, though perhaps it might be propos'd 
to the Lord Chancellor, and ſome of the Judges who were of the Cabal, 
which is nothing to the purpoſe ; all that I ever heard to have been brought 
Judicially before them, was, the Caſe of Sir Edward Hales taking a Commiſhon 
tor a Colonel of a Regiment, after he had openly declared himſelf a Papiſt; in 
which great Point, though I grant the Major Part of the Judges gave their 
Opinion for the Diſpenſing Power, yet was it only in the Caſe of Military 
Commiſſions, as ſeveral of them afterwards declared, and not of all ſorts of 
Employments, as well Civil as Military ; much leſs for Popiſh Heads of 

Colleges, Parſons and Biſhops, to hold their Livings, Headſhi ps, and Bi- 
WW inopricks, if they pleaſed to turri to the Romiſh Religion; or that the 
Ling ſhould pleaſe to beſtow them upon Popiſh Prieſts, it would have been 
3 legal in the one Caſe, as in the other; ſince as for Popiſh Heads of 
Colleges, and Parſons, we have had too many Inſtances of it; and if we had 
nore tor Biſhops, we mult thank the Conſtancy of moſt of them, if they have 
dot openly declared for the Romyh Religion, ſince they might have kept their 
Biſnopricks notivithſtanding. But I do not at all doubt but that ſuch a general Diſ- 
peniation for proteſted Papiſts to take and hold all ſorts of Offices and Places of 
Trott, not only Military, but Eccleſiaſtical and Civil, would have in a little time 
brought all Offices and Employ ments into their Hands. 

Nor is this Diſpenſing Power in Matters of Religion, the ſole thing aimed at 
is Declaration, as appears by the very Words and whole Purport of it; which 

| > dot confined to Matters of Religion only, but claims an unlimited Power of 
Uipenfing with all forts of Statutes in all Caſes whatever, none excepted ; and it 
bay tell me what Magna Charta, or the Statute de Tallagio non concedendo, 
an other Law will ſignify, whenever the King pleaſes to diſpenſe with them, 


liner as to raifing Money, or taking away Mens Lives, or Liberties, or Eſtates, 
| contrary 


religion, Laws, and Civil Liberties of this Nation to be endangered. In 
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in being) is to enjoy all her ancient Rights and Liberties ; and the Abbots and 


pleaſes) diſpenſe only with the Papiſts, and keep the Laws ſtill on foot 


who adviſed the King to ere& it, and the Commiſſioners who ſat in it, wei 


BiBLlioTnEreA®PoriTicx 


contrary to Law ? Nay, the Papiſts already give out (and that in Print) that all 
Laws for taking away Religious Orders, and Suppreſſures of Monaſteries are 
againſt Magna Charta, by which Holy Church ( that is, the Popiſh Religion then 


Priors do thereby, as well as the Biſhops and Lay-Lords, reſerve to them. 
ſelves all their ancient Rights and free Cuſtoms. Now whether this unboundeg 
Prerogative would not quickly have deſtroyed not only the Fcclefiaftical, hy 
Civil Conſtitution of this Kingdom, as they now ſtand eftabliſh'd by Law. ind 
would have ſoon introduc'd both Popery and Arbitrary Government on this Nation 
1 leave it to your ſelf, or any indifferent Perſon to conſider. | 
And though I do not fay, that the bare giving of Papiſts or Proteſtant Die. 
ſenters a Liberty of Religious Meetings, or Aflemblies for Maſs, or Preach. 
ing, is an Infringment of the free Exerciſe of our Religion eſtabliſh'd by Lay , | 
yet pray take one thing along with you, which is a Matter of great Moment o 
the Diſſenters, as well as to us of the Church of England : For if the King cm 
thus, by his Prerogative, give them a Liberty to meer publickly, contrary to Law; MW 
let the latter look to it; for he may by the ſame Prerogative (whenever he 


againſt Diſſenters; nay, he may by the fame unbounded Prerogative dif. 
penſe with all the Laws for the publick Exerciſe of our Religion ; and un- 
der pretence of diſpenſing with them only in ſome particular Caſes, ſhut up | 
our Church- Doors one after another, beginning with the Cathedrals, and o 
proceeding by degrees to Pariſh-Churches. And tho I grant King Charles IF, | 
did aſſume a Power of diſpenſing with all Statutes concerning Religious Meet. 
ings, contrary to Law ; yet the Nation had not then any ſufficient Reaſon to 
riſe in Arms againſt this Declaration; ſince it did not extend the King's Pre- 
rogative beyond thoſe Acts concerning Religious Worſhip. And farther, the Na- 
tion was not out of all Hopes of having it redreſſed by the next Parliament, and 
fo was not in that deſperate Condition in which it was lately, before the Prince | 
of Oranges coming over. And you may remember, that the late King, upon the 
Joint Addreſs of the Lords and Commons againſt that Declaration, was forced to | 
call it in, and cancel it; which certainly ought to have been better conlidered by 
his Majeſty, and thoſe of the Popiſh Junto that adviſed him to iſſue out the late | 
Declaration, ſo expreſly contrary to Law, and the Senſe of both Houſes of Par- | 
liament, and which gave the Archbiſhop of Canterbury, and the reſt of his Bre. 
thren, a ſufficient Ground of petitioning againſt it; and this was ſo evident, that | 
a Jury, in which the greateſt Part were high Prerogative-Men, could not upon 3 
fair Trial but acquit them. | ” 
M. J ſhall not further diſpute this Point, ſince you have dwelt io long upon 
it; though I muſt till tell you, I do not look upon this as a ſufficient Cauſe for 
the Nation's taking up Arms, for another Reaſon I ſhall ſhew you by and by. And 
therefore I ſhall now proceed to the next Head complain d of in the Prince's late De. 
claration, ( viz.) the late Commiſion for erecting a new Court for Cauſes Fccle- 
ſiaſtical; but as I will not enter upon the Queſtion of the Legality of it, ſo on 
the other fide it was alſo done by Colour of Law ; and the King, as ſupreme Head 
of the Church, was told by his Miniſters, that he had Power to erect what new 
Court Eccleſiaſtical he pleaſed, provided it was not of the fame kind with the 
High Commiſſion- Court, which had been abrogated by the Stat. of the It of 
King Charles I. as likewiſe particularly excepted in the Proviſo, in the Stat. 
of the 12th of King Charles II. for reſtoring Eccleſiaſtical Juriſdiction to 
the Biſhops Courts: So that admitting that Court was not legal, yet the Perſons 


only anſwerable for it in the next Parliament; and though the Biſhop of L. 
don was ſuſpended; and the Preſident, and Fellows of Magdalen College ele 
unjuſtly expelled by this Court, yer ſure none of theſe Miſcarriages could ge 
the Subjects of this Kingdom any juſt Pretences to take up Arms to redreſs them, 
being done (as I faid before) by Colour of Law, without any Force or Violence; 
and was alſo ſubmitted to by the Parties againſt whieh theſe Decrees were gef 
and was at the moſt but a Matter of particular Concern, and reach d no farther Wi 


than the ſaid Biſhop and College, and did not touch the Religion nl ON 
| | 1 er 2 
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Dialogue the Ninth. 
liberties of the whole Kingdom; and conſequently was not of that general Im- 
portance, as to be any juſt Cauſe of the whole Kingdom's taking Arms, much 
gels for the King's Officers and Soldiers to run over to the Prince of Orange, as 
they lately have done. 8 3 a 

I. To anſwer what you have now ſaid concerning the Eccleſiaſtical Com- 
miſſhon ; that, I muſt allo tell you, was iſſued forth without ſo much as any Colour 
of Law for it; and though the late Chancellor, and ſome of the worſt and moſt 
Mercenary Judges countenanced it by appearing for, and acting in it, yet it is very 
well known, that it was never propoſed to all the Judges to be argued in the 
Exchequer Chamber, as it ought to have been, before a Thing of that great Im- 
portance to the whole Nation had paſs'd the Seals. As to what you ſay, that the 
King's Miniſters told him it was according to Law, and that they alone ought 
to anſwer for it in the next Parliament, and that no publick Diſturbance ought to 
have been made about it, becauſe the Things that that pretended Court did, were 
hut of a particular Concern, and only reach d the Biſhop of London, and one ſin- 
gle College; that is but a Fallacy which you put upon your ſelf. For ſure if you 
had better conſidered of it, you would find that what theſe Commiſhoners have 
already done, is of a little more publick Concernment than you are aware of; 
for pray tell me, why by the ſame Law, by which the Biſhop of London was 
ſuſpended for his Refuſal to ſilence Dr. Sharp, all the Biſhops in England might 
not have been ſuſpended one after another by that pretended Court, if they 
had refuſed to obey or execute any Letters or Orders from the King, tho' ne- 
ver ſo illegal or unreaſonable? Since what Command could be more illegal, than 
the King's poſitive Order to the Biſhop to ſuſpend a Clergyman from his Dioceſe, 
without firſt hearing him, or giving him leave to anſwer for himſelf ? So like- 
wiſe for the Caſe of Magdalen College; by the fame Law by which theſe 
Eccleſiaſtical Commiſſioners took upon them to turn out the Prefident 
| and Fellows, for diſobeying the King's Mandamus, by the lame Law the King 
night put upon any other College in either Univerlity, Popiſh Heads, and Po- 
rh Fellows, till inſtead of Nurſeries for the Education of our Youth in the 
!roteſtant Religion, they may become as abſolute Popiſh Seminaries, as the 
Colleges of Doway, or St. Omers, And though I grant that the Perſons concern- 
ed in theſe unjuſt Decrees, might have patiently ſubmitted to them without any 
oteſtations againſt the ſufiſdiction of that pretended Court, ſince they 
might for ſome prudential Reaſons have thought fit to ſubmit, without 
making any ſuch Proteſtation, and yet for all that not allow their Authority; 
yet indeed the Matter of Fact was far otherwiſe ; for when a Part of theſe Com- 
miſkoners ſate at Magdalen College, to expel the ſaid Prefident and Fellows 
irom their Places, contrary to Law, and the expreſs Statutes of the College, 
ſeveral of them proteſted againſt their whole Proceedings, and appealed to 
the King s Courts at Weſlmnjier, And it is a plain Proof how willingly Dr. Hough 
the Preſident of this College, ſubmitted to this Sentence, by his locking the 
Doors of his Lodgings, and leaving the Commiſſioners to break them open before 
they could get in, and put in his pretended Succeſſor by Force. 

But as to what you ſay, chat the King was told, he might as Supreme Head of 
| the Church, fer up what new Court he pleaſed for the Execution of his Eccleſi- 
| altical Juriſdiction; it is certainly a great Miſtake. For I utterly deny, that the 
King has Power to ere& any new Courts either Eccleſiaſtical or Civil, unleſs by 

Authority of Parliament; the King's Power to make a Vicar-General being 
only confirmed by the Statute of King Henry the Eighth, as was alſo 
the Authority of the High Commiſſion, by the Starute of the firſt of Queen 
Elizabeth, And if either of thoſe high-{piriced Princes had believed themſelves 
0 tave been inveſted with ſuch an unbounded Prerogative, they would certainly 
ure exerciſed it without being beholden to the Parliament. But indeed it is but a 
dabterfuge, to alledge that this Court was not of the ſame Nature with that of 
the High Commiſſion, becauſe it did not take upon it to Fine, or commit Men to 
{0n, nor to adminiſter the Oath ex Ogio, to thoſe that were convened be- 
de them; fince it is not the different Name, or ſome ſmall difference in the 
aer of the Judicial Proceedings, but the Cauſes or Matters that a Court 


Pretends to take Cognizance of, that can make it a Court of a quite different 
I Nature, 
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Nature. Now it is notoriouſly known, that this late Eccleſiaſtical Ce 
it to Judge of Matrimonial Cauſes about Alimony, and — Stun Uſe 
Contracts, and all other Miſdemeanors both of Clergy and Laity, apainſt 88 
and good Manners, which were the ſame Things the late High Commiſion 2 — 
took upon them to determine. —OUrt 
M. I thall make no farther Reply at preſent to what you now ſay, till I ch 
to anſwer once for all: Therefore I ſhall go on to the next Thing excepted 2 nf 
in the Prince's Declaration, (v7s.) the Erecting of Publick Chapels for Maſe m. 
protecting of Prieſts, and the making a Jeſuit a Privy-Councellor; all which, tho 


| confeſs they are againſt the expreſs Letter of divers Statutes, yet ſince all ther. | 


Things depend upon the King's diſpenſing Power, ſet forth in his Majeſties la; 

eclaration, which as I will not aſſert, fo I will not politively deny; ſince th 
ſaid Declaration of Indulgence, and all Proceedings thereupon ' were iſſued out and 
executed under Colour of Law, viz. of the King's Eccleſiaſtical Juriſdiction, 


without any Force or Violence upon the Conſcience, Religion, or Properties of 8 


the King's Proteſtant Subjects, whom the King in his faid Declaration ſolemn! 

promiſes to protect in the free Poſſeſſion, and Enjoyment of their Religion elt. 
hliſh'd by Law. And I cannot fee how a Liberty granted to Popiſh Prieſts to ſay 
Maſs, or the putting in a Jeſuit into the Privy Council, or making Popiſh Judges 


or putting a Papiſt into the Eccleſiaſtical Commiſſion, can be looked upon as any 


Invaſion of the Proteſtant Religion; the free and publick Profeſſion of which 


we have (God be thanked) as quietly enjoyed as we did in the Reign of this 


King, or in that of his Brother. 


F. Since you cannot directly Juſtify the King's ſetting up Publick Maſs-Houſes in | 
London, and in moſt other Parts of the Kingdom, and his fo publick protecting and I 
countenancing Papiſts and Jeſuits, even to the making a Jeſuit a Privy-Counſellor, 
tho” they are all in Judgment of Law alike publick Enemies and Traytors to the | 
King and Kingdom; and that all theſe (as you cannot deny) are contrary to the | 
expreſs Words and Intent of all Statutes againſt Prieſts and Popiſh Aſſembl ies; ſo | 

ou endeavour to palliate it under the King's diſpenſing Power, which you ſuppoſe 
to have had a Colour of Law (at leaſt) to ſupport it. But rho' the giving Liberty to 
Popiſh Aſſemblies, and the Conventicles of the Diſſenters, was no dire hindrance 


of the free Exerciſe of the Proteſtant Religion eſtabli{h'd by Law, yet I mult 
utterly deny that the King has any ſuch Prerogative, as to diſpenſe with thoſe 


Las, and by his ſole Authority to declare thoſe that the Law calls Enemies and 


Traytors, to be good Subjects. And you may as well tell me, chat the King has not 
only a Prerogative Power to pardon Highway-men ; but may alſo protect them, 


and put them into his Guards, with a Commiſſion to rob whom they pleake ; 


as to give Papiſts Power to bear Arms, or to protect and employ declared Tn. 


tors, (as Popiſh Prieſts and Jeſuits are by Law) as the King had done. The | 


like I may fay, for putting in Popiſh Judges and Juſtices of Peace, (i.) that 
it was all done by Force of the King's Verfonal Orders, without his Legal Autho- 
rity, which is that alone we can take cognizance of, or render any Obedience 
to. And though tis true, I do not deny the King a Power of making whom be 
pleaſes Judges, yet this Prerogative is ſtill to be exerciſed according to Lan. 
And therefore if the King ſhould make an illiterate Man a Judge, who could mt 
ther Write nor Read, the Writ or Patent would be void in it ſelf. The fine! 
may ſay of a Popiſh Judge; the Law making no Ditterence (as I know of) be- 
tween 4 natural and a legal Diſability. But however the turning out honeſt aud 
able Judges, becauſe they would not give up our Religion and Liberties to the 
King's Arbitrary Will, is certainly a much greater Breach of the Truſt commit: 
ted to him by his Coronation Oath, wherein he ſwore he wou d maintain the Laws 
of the Land, and mix Equity with Mercy in all his Judgments : Now where 1s tl 
Equity, or Juſtice of this, that whereas moſt of the Judges anciently del 
their Places quam diu ſe bene geſſerint, they ſhould now (by a notorious Endo 
ment of the Prerogative) not only be made durante bene placito; but that the Ring 
ſhould ſtretch this Prerogative ſo unreaſonably, as to examine the Judges belore 
hand, whether they would agree to the diſpenſing Power ; and to turn out thole 
chat refuſed to comply, meerly becauſe they would not ſerve his Arbitrary E= 
figns > And then to put in ſome of the meaneſt and moſt mercenary Lan? l 
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4 the Bar, (nay ſome who never come thither-at all) into their Places for no other 
Merit or good Qualities, but becauſe they wauld ſerve a Turn, is fo notorious a 


Breach of his Oath, that it could not fail in a little Time to deſtroy all our Com- 
mon, as well as our Statute-Laws, fince theſe were all lately lodged in their Breaſts, 
and reſolved into their Arbitrary Determinations, which yet (as all the World knows) 
were wholly managed by the Influence and Commands of the Court : And this ] 
ſay again, was as notorious an Abuſe of the King's Prerogative, as if he had put in 
fighway-Men into his Guards, with Commiſſions in their Pockets, to rob whom 
they pleaſed 3 fince theſe Gentlemen in Scarlet have taken the ſame Liberty under 
Colour of Law, to raiſe Taxes upon the Subjects, againſt the Expreſs Letter of an 
Act of Parliament; as may be ſeen in their late Determination concerning Chim- 
ney-Money, making Cottages, built for the Uſe of the Poor, and Houſes of Perſons 
exempted from Payment, liable to Chimney-Money, contrary to the expreſs Words 
= of that Statute. | ; r | 
E M. I cannot deny but the Things you now mention have been great Abuſes 
> Prerogative, but whether ſo great as to require Reſiſtance I. mult ſtill diſagree 
W yith you. Therefore I ſhall now proceed to the next Particular complain'd of, 
(viz.) The examining of the Lords Lieutenants , Deputy-Lieutenants , Sheriffs, 
and Juſtices of Peace, to know whether they would concur with the King in 


the Repeal of the Teſt and Penal Laws, and turning all ſuch out of Commiſſion - 


2s refuſed to comply with the King's Deſires in this Matter. Now, tho I will not 
fay it was well or prudently done, yet it was no more than (what I think) the 
King, by his Prerogative, might juſtify the doing of ; fince he may, by Law, 


givea quietus eſt to what Judges he pleaſes ; and put in or out of any Commiſſions, 


whether Civil or Military, whom he thinks fit: And as for the Perſons ſo ex- 
amined , they might have choſen whether ay would have given any poſitive 
Anſwers to the Queſtions put to them, by the Lord Chancellor and Lord Lieu- 
tenants z and if they had refuſed to anſwer poſitively to thoſe Queſtions propo- 
ſed to them, I know no other Penalty they had been liable to , more than bein 
put out of Commiſſion, which ſue is no Puniſhment, but rather an Eaſe. And 
though I do not defend thoſe evil Miniſters, thac put the King upon this Method 
of diſtruſting and diſobliging his beſt Proteſtant Subjects, ( I mean thoſe of the 
Church of England) by putting them our, and putting in either Papiſts or Fanaticks 
in their Steads; yet ail that own themſelves of that Communion, ought to have 
been of more loyal Principles, than to have taken up Arms, as ſome of them have 
done, upon Pretence of ſtanding by the Prince of Orange s Declaration againſt theſe 
Abuſes. | 

F. I ſee though you cannot directly juſtify the examining of the Lords Lieu- 
tenanis, and Deputy-Lieutenants, ard Juſtices of the Peace, about taking away 
the Penal Laws and Teſt, and turning thoſe out of Commiſſion that refus d; yet 
you ſtrive to Mitigate it (as far as you can) by making it Part of the King's Pre- 
rcgative, to put in and out what Judges, Juſtices, and other Officers he pleaſes. 
Well, granting this to be ſo, yet ſure you cannot deny but that the cloſetting 
of Judges, and all other Officers you have now mention d, and putting thoſe our 
o Commiſſion, that refus d to comply with the King's Will, (and that for no 


make, that the Perſons examin'd had a Liberty to refuſe whether they would give 
any poſitive Anſwer or not, is yet more trivial, ſince it is very well known, 
that as well thoſe who gave doubtful Anſwers, or refuſed to make any Anſwer at 
all, were as much turned out, as they who poſitively denied to comply with the 
King's Demands : So that no Anſwer was looked upon as Satisfactory, but ſuch as 
kemed to give up all Freedom of Elections, and Votes in Parliament; none being 
to be choſen by the King's DireCtions, but ſich as would engage before-hand to 
tepeal-the-Telt-and- Penal Laws. And T think you will not deny, but that the 
King by thus examining all theſe Magiſtrates and Officers you now mention, and 
by turning thoſe our thar refuſed to comply, did all he could to hinder the Free 
klection of Members to ſerve in Parliament, and the Freedom of giving their 
Votes when they came thither : And the King might as well another Time have 
declar d, That he would have no Members choſen, but ſuch as would agree to take 
Way the Statute de Tallagio non concedendo, or any Branch of Magna Charta, 
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Corporations, but ſuch as were for the Proteſtant Religion, as it ſtands by on 
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which he ſhould think fir to have repeal'd. And as this ſtrikes at the very Funda. 
mental Conſtitution of the Government, (big.) thę Free Election of Parliament. 
Men, ſo it was inſerted among the Articles againſt Richard the Second, that he has 
caus'd the Sheriffs to return whom he pleas'd for Knights of Shires, as I have al. 
ready ſhewed you. . 

But what ſay you to the King's late calling in almoſt all the Charters of Cities 
Towns, and Corporations in Eng/and; and putting in Popiſh or Fanatick Officers 
and Magiſtrates into the Rooms of thoſe that were turn d out, only to influence Ele. 
ftions, and fo procure what Perſons he defired to be return'd for Parliament. Men 
Is not this a grand Breach of the Fundamental Conſtitution of the Kingdom, thy; 
to take away the Legal Rights and Privileges of theſe Corporations, for no other 
Cauſe than to procure the King ſuch Parliament-Men as he had a mind t > 
And if a Parliament had been choſen by Men of theſe Principles, pray conſider 
what ſmall Hopes there would have been, for Men of like Principles with them 
thar choſe them, to have redreſſed rhe Grievances the Nation then lay under. 

AM. I beg your Pardon, I forgot to mention this ſooner 3 and though I win 
not take upon me abſolutely to defend the Legality of it, much leſs the Deſign 
for which it was done, fince I grant that it was in order to deſtroy, or at leaſt t 
humble, the Church of England; yet fince it was done by Colour of Law, and 
Judgment of the Court of K?ng's-Bench, and no more than what has been formerly 
done in the Reign of King Charles; J cannot ſee how the Noblemen and Gentlemen 
lately in Arms, could defend their Riſing upon that Ground, unleſs they would at 
at the ſame Time, juſtify the Lawfulneſs of the Plot and Rebellion intended in the 
ſame Reign; and in which ſo many of the Whig Nobility and Gentry were deep- 
ly engaged. | | 5 

F. To anſwer what you have ſaid in Vindication cf this great Violation of one 
of the Fundamental Rights and Liherties of the Kingdom, I muſt in the firſt 
Place tell you, That as I ſhall not now examine into the Niatter of Law, whether a 
Corporation can forfeit its Charter for Miſdemeanors or not; much leſs ſhall 
I concern my ſelf whether ir were done by. or without Colour of Law, or the 
udgment of the Court of Kg s- Bench, ſince it is notoriouſly known that none 
of the Judges were permitted to fit there, nor any new ones put in, but ſuch as 
would blindly agree to all the Court would have done; and therefore I value 
not any Thing they did, nor think it one Jot the more legal for their Judgments : 
Nor is it any Excuſe, that the fame Thing was done in King (Harless Reign, and 
therefore might as well be done now without any Rifing againſt it. For though! 
muſt tell you, I look upon the raking away of the Charters from the City of Lon. 
don, and the other Cities and Corporations of the Kingdom, one of the moſt ar- 
bitrary and illegal Acts of that King's Reign, yet there were ſeveral Reaſons 
which made it unlawful for the Nation to rife then; yet it might not be ſo now: 
As in the firſt Place, becauſe moſt of rhoſe Charters were either willingly fur- 
render d by the Members of thoſe Corporations, or elſe were declared forteited 
by Trial and Judgment of Law, Whereas it was much otherwiſe in this King's 
Time, when notwithſtanding that all the Cities and Towns Corporate in Enziand, 
had bur a few Years before raken out new Charters to their great Trouble and 
Expence, they were now iammon'd anew to ſurrender theſe again, for no othe 
Reaſon, but becauſe it was the King's Pleaſure it ſhould be ſo. For who can imi- 
gine, that all the Corporations of Eng/ard could have forfeited their Charters in fo 
ſhort a Time as Three or Four Years? And they were plainly told, that the King 
muſt and would have them; and that it was to no Purpoſęè to ſtand out; and there- 
fore it was no wonder, if all the Cities and Corporations of England were forced 
to ſubmit patiently to this Violation, ſince they found by Experience the Judges 
were ready to give Judgment againſt them right or wrong. 4; 

And beſides this, I have already-laid-it-down-a5.a Maxim, That no Reſiſtance 
whatever is to be made, till Matters become deſperate, and all other Means are be. 
come abſolutely ineffectual, which I think they were not, as long as King Charles 
lived, who befides the Inconſtancy of his Humour, which ſeldom perſiſted long, 
either in well or evil-doing, (etpecially if the ill Conſequences of it were wel 
laid open to him,) was too timerous then to have put in any Magiſtrates into 


— 
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Dialogue the Ninth. 
eſtabliſn'd; and ſuch, however angry they might be with thoſe they call d Whigs, 
in reſpect of their oppoſing the Duke's Succeſſion to the Crown ; yet I believe 
moſt of them would never have given up the Freedom of Elections of Parlia- 
went -Men, or have done any Thing to bring in Popery among us: So that as 
long as Things remained in this State, there were ſome hopes {till left of a Re- 
dreſs of our Grievances, whenever a Parliament had met; and that the Nation 
nas grown more cool, and had come to it ſelf again after thoſe Heats which had 
riſen in the late Parliaments about the Succeſſion, and other Things. Where- 
25 now the Caſe was far otherwiſe in this King's Reign; wherein we found not 
only our Religion, but the fundamental Rights and Privileges of the Nation, 
ſtruck at by the King's diſpenſing Power, and the Arbitrary Proceedings of 
the Judges. And not only the Freedom of Elections of Knights of Shires, but 
of Citizens and Burgeſſes, endeavoured to be taken from us; either by threat- 
ning the Electors, or elſe by open Force; as I ſhall prove by and by, when 
[ ſhall have Occaſion to ſpeak farther upon that Head: So that unleſs a great 
Part of the Nation had declared for the Prince of Orange, he had been repuls'd 
with Shame and Ruin, and our Chains tied faſter upon us, than ever they were 
before. = 
M. I ſhall forbear replying farther to what you have now ſaid, till I come to 
conclude. Bur in the mean Time I cannot omit another material Grievance ſet 
down in the Prince's Declaration, (vig.) the turning out and diſarming the 
Engliſh Proteſtant Magiſtrates, Officers, and Soldiers in Ire/and, and putting of 
Vriſb Papiſts in their Rooms; as alſo the late Declaration of Indulgence in Scot- 
land; but as I will not defend the Juſtice or Prudence of thoſe Councils, ſo I 
think none of them could give any ſufficient Cauſe for the People of this King- 
dom to riſe in Arms; for ſure it is enough (if not too much) for them to con- 
cern themſelves with the Grievances and Miſcarriages of their own Country, with- 
out taking upon them to take up Arms to reform thoſe of their Neighbours ; fince 
they are not only ignorant of the Laws and Conſtitutions of thoſe Kingdoms, but 
may alſo miſtake the true Reaſons and Grounds on which thoſe Alterations were 
made. 
FL. I ſee you can as little defend what has been illegally acted in Scotland, as 
i Ire/and ; only you would fain put me oft, by telling me that the People of this 
Nation have nothing to do to take Notice of what is done in other Kingdoms ; 
and you may as well tell me, that a Man ought not to take any Warning, as to 
defend himſelf againft Thieves, though he ſees another Man robb'd by them be- 
fore his Eyes; or that the Proteſtants of Eng/and ſhould not take Warning by the 
ſad Example of thoſe in France, from ever ſuffering a Popiſh King from having 
the ſame Power here as the French King has in France, for fear of the like 
fatal Eftects; Since I never found Papiſis give Proteſtants the leaſt Forbearance, 
ef ſhew them any Mercy, longer than whilſt it was not in their Power to hurt 
them. | 
But to come to the Matter in Hand; we cannot but concern our ſelves with 
what has been ſo lately done in Scotland and Ireland, for the introducing of Po- 
pery and Arbitrary Government in thoſe Kingdoms, ſince the latter is notoriouſly 
known to be govern'd by the ſame Laws as England; and it is as much againſt the 
Laws of that Kingdom, as it is of ours, for the Iriſh Papiſts to be put in 
Arms, and the Proteſtant Militia difarmed, and for Popiſh Judges, and ju- 
ſtices of Peace to be put in Commiſſion, as hath been praCtiſed under the Go- 
vernment of the Lord Tyrconnel: And if Engliſh Proteſtants in Ire/and cannot 
enjoy their Eſtates and Liberties, without being turned out of them by the 
Papiſts, how could we in Exgland expet better Treatment, whenever they ſhall 
think chemſel ves ſtrong enough: And as for Scotland, though it be not wholly 
governed by the ſame Laws as England, yet the fundamental Conſtitution of the 
Government is the ſame in both Kingdoms, and the King can no more make, 
wropate, or diſpenſe with Laws in Scotland without the Parliament, than he can 
bere; and therefore for the King not only to iſſue out ſuch a Declaration of Indul- 
&-Ice, and Suſpenſion of all the Penal Laws in Scotland againſt Papiſts, but alſo 
merein to declare, that he expected an Obedience to all his Commands, without 
Reſerve ( whether legal or not) was ſo bold a Stroke, that we could not but 
R rT 2 expect 
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expect the like in Exgland, though His Majeſty thought it not 3 
on 1 ſo 5 to = 5 5 | 2 t ar preſent, to 
I ſhall not any longer diſpute rheſe Points with you. but Sun 3 1 
Abuſes you mention, were indeed 14 great Concern both to he Pop MBit 
ion, and our Civil Liberties ; yet however, beſides the Laws of the Land. (wi eli- 
{till ſuppoſe do expreſly forbid all Reſiſtance of the King upon auy Ac oh 
whatſoever ) I think there ought to have been no ſuch Thing done by any Fur 
of this Nation, even upon your own Principles, which ſeem not to allow of ok 
Reſiſtance, but in caſe of an actual and violent Aſſault upon Mens Religion, Ihen 


* 


and Properties, and that by open Force of Arms. Now I deſire you to ſhew me 


whom the King has ever yet dragoon d, or perſecuted till they would become of 


his Religion? Or whoſe Life his Majeſty hath taken away, even of the moſt nc. 


rious Traytors, but by due Tryal, and Courſe of Law? Nay, he has pardon'g 


divers, ſeveral after they were condemn d, meerly becauſe he was inform 1 
they were not really guilty of the Crimes whereof they ſtood condemn d. And 

for Mens Civil Properties, I defy you to ſhew me any Perſon's Eftate that Us 
been taken from him without due Courſe of Law; or any Taxes that have Ex 
Aſſeſſed upon the Nation, but what have been granted by Parliament; cr i 

raiſed by the Opinion of the Judges, by whom if his Majeſty hath been mifn. 
form'd, They only ought to anſwer for it in the next Parliament, who e 

the only proper Judges of their Miſcarriages, without having any Recourſe to Force 
which the Laws of this Kingdom ſo much abhors. And therefore make the 
worſt of it you can, all theſe Grievances already mentioned, were no more 
than ſome Breaches upon the outward Splendor of our Church, Religion, or 


ſome of our Civil Liberties ; whilſt the Main and Effential Parts of both 


continu'd untouch d; fince, God be thanked, we have hitherto enjoyd. the Free 
and Publick Profeſſion of our Religion, together with our Lives, Liberties and 
Eftates, in perfect Peace, and undiſturb'd by any outward Force or Violence from 
the King, or any Commiſhon'd by him: And as for thoſe Grievances you 
mention, v2. The turning out the Preſident and Fellows of Magdalen College, 
by the late Eccleſiaſtical Commiſſion, as alſo the turning out of the Deputy 
Lieutenants, and Juſtices of the Peace, and all other Magiſtrates out of Cities and 
Corporations, the King has ſufficiently redreſs'd them, by reſtoring the firſt | 
to their Places, and by putting all the reſt into Commiſſion again, and | 
turning out thoſe that came in their Rooms, and all this before the Prince | 
of Orange came over; and I doubt not but his Majeſty would have been conient 
to have given the Nation any other reaſonable Satisfaction they could hae 
deſired in the next Parliament: Which ought to have been patiently waited for 
until his Majefty thought fit to call ir, without going about to right our {ves 
by Force. . 

F. I confeſs you have made not only the moſt plauſible Defence you can of 
the King's late Actions, but have alſo urg'd the utmoſt that can be faid aginſt 
thoſe defenſive Arms that have been lately taken up by thoſe Lords, Gentlemen, 
and others who have aſſociated themſelves to ſtand by the Prince of Orange, till 
our Grievances were redreſs'd by a Free Parliament: But if what you have ſaid be 
ſtrialy look d into, I doubt it will prove but a mere Subterfuge to hide the Naked. 
neſs of the Cauſe you have undertaken. In the firſt Place therefore, let me me tell 
you, that though I confeſs the King has not yet Dragoon d us to Maſs, nor las 
made an actual War upon the Lives and Properties of the People of this Nation; 
yet that he has not only invaded our Liberties, but alſo endanger'd the Ito 
teſtant Religion of the Church of Exgland eſtabliſh'd by Law, you your ſelf 
have not the Confidence to deny; only you will not ſuppoſe it to have been done 
by any Armed Force, and therefore ought not to have been reſiſted by Force, 
but to have waited for their Redreſs by Parliament; which is but an Evaſion : For 
in the firſt Place it is plain, that the Things complain'd againſt, in the Prince © 
Orange's Declaration, do moſt of them ſtrike at the Fundamental Conſtitution, 
both of the Church and State, as I have ſufficiently prov'd, and ſhall do it more 
particularly hereafter, when there is Occaſion. All therefore that remains to b 
prov'd is this, That all theſe Breaches, and Violations of our Religion and Civ! 


Liberties, though done under Colour of Law, yet were adted and mail T 
| Foxes, 


2 
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Force. And Secondly, That all other Hopes of Remedy or Redrefs, unleſs by 
joining with the Prince of Orange, was wholly taken from us. The firſt of theſe 
I prove thus : It is notoriouſly known, that for the King to maintain a Standing 

Army in Time of Peace, has been always declar'd againſt in Parliament, as con- 

trary to Law, and dangerous to the Religion, Civil Rights, and Liberties of this 

Nation. Now it is alſo as certain, that the King has, ever fince the Duke of 

Monmouth's coming over, ſet up and maintain'd a Standing Army in this King- 

dom; in which he has alſo put in as many Popiſh Officers, and they as many Po- 

piſh Soldiers (contrary to the Laws of the Land ) as ever they could find ; befides 
the many Lriſb Papiſts that have been of late ſent over, for no other Purpoſe than 
to be liſted here, and whilſt Proteſtant Soldiers were turn d out of ſeveral Regi- 
ments to make room for them: Not to mention the liſting of vaſt Numbers of 
looſe and profligate Fellows, and ſome of them pardon d Highway-Men, who, 
provided they had their Pay, would not have ſtuck to rob or murder any body they 
had been ordered; as may be ſufficiently prov'd, not only by their common taking 
of free Quarter, but by their frequent taking it in the Houſes of Gentlemen, and 
other private Perſons, in divers Places of this Kingdom; and that without any 

Amends or Redreſs as I know of, tho' frequently complain'd of at Court: All 

which being done by the King's Arbitrary Power, without the leaſt Colour of 

Law, and in Contempt of the Militia, the only legal Forces of this Kingdom, 
what was this but plainly to declare, that as the King had though: at to act ſo 
many 3 45 Things clean contrary to Law, ſo he was likewiſe reſoly d to 
maintain em by Force; fince it is plain, that the King never durſt undertake to do 
all theſe Illegal and Arbitrary Things we have now mention'd, until ſuch 
time as his ſtanding Army was raiſed? And tho' it is true, Mens Lives, Liberties, 
or Eſtates cannot be taken away, unleſs by ſome Kind of Force; yet as for 
thoſe Civil Rights and Privileges, which are the main Bulwarks and Defen- 
ces of the former, they can only be invaded or taken from us by illegal 
Judgments and Declarations; which if ſupported by a vifible Force beyond 
what the Nation (in the Circumſtances it was in) was able to reſiſt, this is 
- much a taking them by Force, as if there had been Refiſtance made about 

em. 
Thus, if Soldiers come into my Houſe, and ſay that the King hath given them 
Orders to quarter there upon free Coſt, I ſuppoſe you will not deny, but this is 
a forcible taking of my Goods, notwithſtanding I dare not (becauſe I cannot) re- 
fit them. The fame I may ſay for a whole Nation, when once oppreſs d in their 
Civil Liberties, and thoſe Oppreſſions are once back d and defended by a Standing 

Army contrary to Law: But that this Army was raiſed chiefly to this Intent, 
| can give you a remarkable Inſtance from the Mouth of the late Chief Juſtice 
Wright, who ſent for Officers and Soldiers to make the Scholars at Oxford keep 
ſilence, becauſe they humm d at what the Preſident and Fellows of Magdalen's-had 
juſt before ſaid againſt the Authority of this pretended Court. So that to con- 
clude ; from that very time that the King began to keep up an Army, and to liſt 
Popiſh Officers and Soldiers, (tho? utterly diſabled by Law to take Commiſſions, 
or to bear Arms) by virtue of his Diſpenfing Power, and all this in Order to back 
and ſupport his Arbitrary Proceedings, I look upon this Nation under ſuch a Force, 

as that they might lawfully remove it by Force, whenever they could: And that 

_ by joining with ſome Foreign Prince, or elſe by their own Domeſtick 

ms. 
But to come to the Second Point to be prov'd, viz. That there was no other 
Means but Force left us to redreſs thoſe Miſchiefs, and to retrieve us out of that 
lad Condition in which we lately were, as alſo to hinder us from falling into worſe 3 
[ ſhall only ſuppoſe (that which I think you will readily grant ) that there could 
be no other Means to cure theſe Evils, but either by ſome ſudden Change in the 
King's Inclinations, or elſe by a Free Parliament: The former you muſt acknow- 
= was not poſſible, as long as he continued of the Religion he is of, and ſui- 
er d himſelf to be manag d by the Counſels of the Jeſuits, and French King; and 
1 lor a Free Parliament, what Hopes could there be of that, as long as the King 

ad done all he could to hinder Free Elections, and due Returns of Parliament- 


Men, by making either Popiſh or Fanatical Sheriffs, and putting Mayors = 
| other 
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other Officers of the like Principles into moſt of the Cities'and Corporate Towns 


in England? Nor can] tell but that Force would alſo have been uſed, if they found 


they could not have compaſſed their Deſigns without it, in thoſe Places:where Sol. 


* 


diers were quarter d; fince I am credibly inform d, that at the late intended Ele. 
crions of Burgeſſes for Northampton and Brachiy, the Officers and Soldiets quarter d 
at thoſe Places, declar d, That none of the Townlmen ſhould be admitted to vive 
Voices at the Election, unleſs they would promiſe to Vote for thoſe that" the 
would fer up: And the like Inftances I believe I might give you of other Place 
had I time to enquire'into it. And as for the Houſe of Pets, pray conſider how 
many of the Biſhops and- Temporal Lords rhe King might have gain d, either by 
Threats or fair Promiſes, to his Party, or at leaſt prevail'd upon to ſtand Neuters 
and not to oppoſe his Deſigns ; and if theſe. had fail d, it had been but calling up 
ſome Popiſh, or high Tory, or Fanarick Gentlemen to the Houſe of Lords, and 90 
have fat there as Barons, Peers, pro tempore, till this Job was done; and I doubt not 
but there would have been enough found out, of each Sort, for that Purpoſe. 
And that I do not ſpeak without Book, I have had it from Perſons of very 800d 
Intelligence, that ſuch a Deſign was lately on foot, and the Court Party thought 
they had very good Authority for It; ſince Mr. Pryn and Sir William Dugdale pre- 
tended to ſhow us ſeveral Examples of this Kind, as low as the Reign of K. Heary 
the IVth. And a great part of the Deſign of your Dr. B.'s late Books ſeem to have heen 


only to prove, That the King might not only have Summon'd to Parliament what 
of the Commons he pleaſed, but what Lords too, and have omitted the xeft; x; 


J have already ſhown you at our two laſt Meetings. And lure, if the King had 
ſuch a Prerogative Two or Three Hundred Years ago, theſe Gentlemen would 
not have deny'd his preſent Majeſty the like Power; fince they have, in all their 
Writings and Addrefles, declar'd him as abſolute as any of his Predeceſſors. 
But to make an end; As for what you fay of the King's Redreſſing the Grievan- 
ces of the Nation before the Prince of Orange came; it is very true, he did by 
the Advice of ſome of the Biſhops, endeavour to put Things into the ſame State 
they were in at his firſt coming to the Crown. But I very much miſtruſt the Sin- 
cerity of his Majeſty's Intentions, fince it is plain he never offer d to do it dil 
the Frince of Orange was Juſt upon coming, and that his Declaration had been 
ſpread about the Kingdom; and then he did it very unwillingly. And 
which is alſo more remarkable, his Majeſty, -in none of his Declarations, 
ever diſowned his Diſpenſing Power, or fo much as put out Father Pe. 
ters from the Council, or diſhanded one Popiſh Officer or Soldier out of 
bis Army: All which are no great Arguments of the Sincerity of his Intentions, 
So that I think this was ſufficient ro convince any reaſonable Man, that there was 
no other Means left us but Refiſtance, and that by Force, and a hearty joining 
with the Prince of Orange at his Landing. | | TE i 
Now, fince this Reſiſtance was not made either in Oppoſition to the King of 
the Laws, but for Defence of both, againſt a Standing Army kept up contrary to 
Law, and headed by Officers, the greateſt Part of which, by not taking the da 
ment and Teſt, according to the Act made for that Purpoſe, had render d them- 
ſelves wholly uncapable of holding thoſe Commiſſions, and conſequently whilli in 


Arms were to be look d upon as common Enemies to the Nation. But as for b | 


Majeſty's Gracious and Merciful Diſpoſition ; as I ſhall not make ir my Bufinels 
perſonally to reflect upon him, ſo I muſt needs tell you, the Execution of Mr. @- 


niſh, Mrs. Liffe, Mrs. Gaunt, for Treaſons falſly alledg'd, or elſe ſuch as Momen 


could ſcarce be capable of knowing to be ſo, were no great Evidences of ſuch 
highly merciful Inclinations. 


M. I confeſs you have taken a great deal of pains not only to ſet forth the late 
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Miſcarriages of the Government, but alſo to prove that the Army which rhe Kits Matters 
raiſed upon the Duke of Monmouth's Invaſion, and which he hath fince kept en u] 
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we to prevent either treſh Rebellions at home, or Invaſions from abroad, has bem Jn Will . t 
14 merely maintain'd to ſupport all theſe late Breaches upon our Laws We m: 
1 Civil Liberties, which you ſay were made upon them. Now this is elf Wen; 
* uncharitably done; for as his Majeſty was forc'd to raiſe that Army at firſt, b. toute h 
14 cauſe the late Rebellion in the Weſt was too powerful to be quell'd by the - a 
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nary Train'd Bands of the Kingdom, whom he had too much ' Reaſon to ſuſpedt, 
the running over of ſeveral of them to the Rebels, not to be ſo Loyal as they 


o to have been: And if his Majeſty had not had à ſmall Body of an Army on 
foot, the laſt Summer before the Prince of Orange came over, he muſt, upon his 


Landing, have yielded to his Terms, had they been never ſo unreaſonable. And 


though I will nor defend the Lifting of Popiſh or I Soldiers, or the Granting 
Commiſſions to Popiſh Commanders, yet it is very hard to prove this to be a 


making War upon the Nation, unleſs you can ſuppoſe there may be War made 
without Fighting. And as far thoſe Violations of the Laws, which you ſuppoſe 


were made only upon the Preſumption of this Standing Army, this is likewiſe very 


hard to affirm ; ſince how can you tell that the Judges and Miniſters would not have 
given the {ame Opinions and Advices, concerning the diſpenſing Power, Chim- 
ney-Money, and the Eccleſiaſtical Commiſſion, had there been no Army at all 


nis d; fince they might, for ought I know, have preſum d that the People of this 


Nation had been ſufficiently convinc d of the Truth of the Dodctrines of Paſſive 
Obedience and Non-Refiftance, as not to have needed a Standing Army to back 
what he had already done, though contrary to Law. But as for the latter Part of 
vour Dilcourſe , I ſay the People ought to have waited till the King had call'd A 
Parliament ; and then if they had betray'd their Truſt, and given up our Reli- 
gion and Liberties, as you ſuppoſe they would have done, it had been then 
Time enough, and not till then, for the Nation to have calld in the Prince 
of Orange and his Dutchmen to their Deliverance. So that till this Parlia- 
ment had been try d, you could not ſay that Matters were altogether deſpe- 


late. 
F. I ſee you do all you can to prove, that the King's Raiſing an Army, 


wherein he had Liſted io many Popiſh Officers and Soldiers, (and which were 


ke to be daily increas d upon us) was no making War upon the Nation, 
kcauſe they had not yer actually robbd or murder d People; and you may 
with as much Reaſon tell me, that a Thief upon the Highway does not uſe any 
ſiolence upon the Party he robs, if he ſhould only clap a cock d Piſtol to his Breaſt, 
nichout asking him to deliver his Money. Now, I ſuppoſe, you will not deny, 
un char the Paſſenger would quickly underſtand the Meaning of that Sign, and 

would ſoon deliver his Purſe, for fear of loſing his Life. Apply this to the ta- 
king of the Cuſtoms contray to Law , and to the Chimney-Money that has been 
nis d upon the poorer Part of the Nation, and the taking away the Charters from 
the Corporations, merely through the Terror of this Standing Army; and ſee if 
the Similitude does not exactly fit. And for what you ſay, concerning the pre- 
ſuming upon the Doctrine of Pathve-Obedience, and ſo might have done the ſame 
Arbitrary Things, whether he had raiſed an Army or not; though I am very glad 


[ mult beg your Pardon, if I cannot believe the reſt. Whatever Thoughts the King 


be had no ſuch good Opinion of the ordinary People, who compos'd. the Militia, 
(and indeed are the Hands of the Kingdom ) ſince you confeſs the King did not 
lock upon them as ſufficiently Loyal, and therefore was forc'd to maintain a Stand- 
inz Army for fear of them. So that it ſeems the Nation was not yet thorough- 
ped in 9-2; Doctrines of Paſſive-Obedience and Non-Refiſtance, as you would 
le 22. nem; but that even this Standing Army , when it was to Fight againſt 
the Religion and Liberties of their own Country, was not to tbe truſted , the 
Kin? himſelf was convinc'd of, when he lately left them at Salisbury; and becauſe 
— 5 them deſerted him, he feared the reſt would not Fight, in ſo unjuſt a 
barrel. ä | 


"ters had become altogether deſperate, and that a Parliament had actually 
een up out Religion, Civil Liberties, and Properties, to the King's Arbitrary 
Will; that had been indeed entailing Slavery upon us by a Law, and would 


Yen, and puts me in mind of a Story I have heard of a Gentleman , whoſe 
ve being beſet by Thieves, who were actually breaking in at a Window, 


and 


you confeſs, that thoſe Doctrines encouraged the King's Arbitrary Proceedings, yer 


might have of the Major Part of the Clergy, Nobility, and Gentry , yet certainly 


de made good the Proverb, of ſhutting the Stable Door after the Horſe is 
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But as for the reſt of your Speech, that the People ſhould have tarried till 
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over their Heads than to follow your Opinion. 


M. I ſee you are very free in your Compariſons, in making the King's 


late Army little better than Thieves; and then what Opinion yon have of 
the King himſelf who headed em, I leave it to your ſelf to confider . by 
ſince Similitudes are no Arguments, I ſhall not trouble my {elf to argue thi 
Point any longer with you, ſince I fee it is to little purpoſe. But yet ler 
your Right of Reſiſtance be what it will in deſperate Caſes, yet J am ſure that 
divers Lords and Gentlemen of your Opinion can no way Juſtify their re- 
nouncing all Allegiance to his Majeſty , by adhering to a Foreign Prince 
and by their late adviſing the ſame Prince to call a Convention, without 
taking any Notice of the King, or making any more Adreſſes to him about 
it, than if he had never been their anointed Sovereign; and indeed it was 2 
great Shame, as well as a crying Sin, for the Nobility, Gentry, and People 
in and about this great and populous City to let their King be hurtied away 
Priſoner by a Handful of Darchmen, tho his Majeſty hath had ſince the good 
Fortune to eſcape out of their Hands, when he ſaw there was no other Mens 


to help him. 74 | 
F. In anſiver to what you have now faid, I muſt freely tell you; that if 


the Reſiſtance that hath been made againſt the Army commiſſion d by the King 
was lawful, ſo has all that has been done in Purſuance of that Reſiſtance 
been alike lawful and neceſſary; and therefore what if I ſhould tell you that 


the King by breaking the fundamental Conſtitution of the Kingdom, and by 


twice going away without ever offering to repair thoſe Breaches, and give the - | 


Nation any ſufficient. Satisfaction for the ſame, has not only put himſelf in a 
State of War againſt the People, but has alſo thereby ceaſed to. be King; or 
if you will have it more plainly, has loſt and forfeited his Right to the 
Crown. | 4, 

M. This is a rare Commonwealth Doctrine, and of the ſame Batch wit 
that of Bradſhaw's and Cook's Speeches againſt King Charles the Firſt ; bur 
I thank God I have learned loyaller Principles, and do firmly believe, that 
a King of England cannot for any Tyranny or Breach of Laws whatſoerer, 
forfeir his Crown or Royal Dignity, as you ſuppoſe. Bur fince this is a 
new Doctrine, I ſhall nor be unwilling to hear what you have to fay upon 
this Subject another Time, ſince it is now too late to purſue this Argument 
any further. 

F. Before I make any Reply to what you have now ſaid, I defire not to 
be miſunderſtood, as if I call all the King's late Army Thieves, or himlc!t the 
Captain of them, lince in Similies it is ſufficient if they agree in ſome common 
Property, without being the ſame Things to which they are compar'd ; tho 
this much I may ſafely ſay, that thoſe that take Free Quarter without Con- 
ſent of the Owners in Time of Peace, and thoſe who ſupport em in it, ate 
better than Thieves; but ſince you deſixe to hear my Reaſons for this Opinion 
J have now given you, I deſire that we may have another Meeting to debate 
this weighty Queſtion ; and then I will likewiſe hear whatever you hae 


to ſay againſt it. But J muſt tell you by the way, that you are very much 


out in making my Opinion of the ſame Batch with that of the oy gre 
for it appears plainly by the printed Tryal of King Char/es the Firlt, that 
they acknowleged him for King of England at the fame Time when they e 
his Indictment; whereas I affirm the contrary, and fay that the preſent King 


cannot be judged or depoſed by the Parliament or People; yet that be 


without any Act of ours abſolutely abdicated the Government, and depoſed 
himſelf : But that ] may not ſeem to ſpeak out of any Prejudice to this 
King's Perſon or Government, I deſire we may firſt debate it in gener 
whether a King of England can ever fall from, or forfeit his Royal Din 
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I. Whether a King of England can ever fall from, or forfeit his 
Royal Dignity for any Breach of an Original Contract, 
wilful Violation of the Fundamental Laws of the Kingdom ? 

II. Whether King William (the Norman) did by his Conqueſt 
acquire ſuch an abſolute uncondlitioned Right to the Crown of | 
this Realm, for Himſelf and his Heirs, as can never be lam. 
fully reſiſted or forfeited, for any Male-Adminiftration or | 


Tyranny whatever. 


N. 5 H! Are you come at laſt; I have looked for you theſe two Nights ; 
Pa "7 and now began to fear you were not well, or elſe had rute | 


i your Cauſe, and declined another Conference. 

S+ 92 F. I beg your Pardon for diſappointing you; which yet I had 
not done, had not ſome Buſineſs hindred me; but however, to 
let you ſee I do not decline another Conference with you upon this Subject, pray 
let us go on where we left off; and tell me freely your Senſe of my Notion of 
the King's Forfeiture, or Abdication of the Government by his Violation of the 
Fundamental Laws of the Kingdom, and Refuſal to repair thoſe Breaches, when 

he might have done it? 1 
M In anſwer to your Demand, I will deal freely with you, and muſt tel 
you, that I bave peruſed all Writers that have writ any Thing conſiderable cor- 
cerning the Laws of Government, or of Nations; and cannot find in any of them 
any Thing to countenance your Notion of Forfeiture, or Abdication of an Abſclute 
| Sovereign Prince, as I muſt ſtill take ours to be, notwithſtanding all you have yet 
15 o c. de aid to the contrary ; unleſs what you have cited at our Third Meeting, out of hu. 30% 
222 10 : - 2 clay's Third Book contra Monarcho-machos ; where he allows the Subjects to il 5 
af de their Prince, in caſe he go about to deſtroy the Body of the People or Commor- —_ 
Jure Nat. L.7, wealth, whereof he is the Head: To which I may alſo add another Caſe which "Tun 
cap. 8. S. 6,7, you have omitted, viz. If the Prince make over his Kingdom to another, without 1 hy 
the Conſent of his People: And I confeſs, that both Grorius Ad Puffendorf ag Conſt: 
with Barclay in this Notion : Becauſe they look upon both theſe Caſes, as plain nel a 
downright Renunciations of their Civil Authority, over thoſe whom they wer 
| obliged to Govern. But indeed, the firſt of theſe Caſes is fo improbable ; nay, 4 2 
molt impoſſible to happen, that were it not for the over: great Niceneſs of tber z, þ, 
Writers, it need not to have been ſo much as mentioned; fince none but 18 ;. 1 
Madman, can ever go about to deſtroy his whole People; and therefore ſuch 1 EY 
Prince may be Reſiſted as a Man out of his Wits ; and locked up, if ever! 3 
ſhould ſo fall out (as you your {elf have confeſſed it hath very rarely) for a N be ref 
on to be ſo unhappy as to have ſuch a Prince; but as for the Second, 012. E ;; Tyr; 


making over their Supreme Power to a Foreign Prince ; that likewiſe oY ments y 


hem 


Diallgue the Tenth 


-arely happens, that it is ſearce worth the while to make any Diſpute about it : 
But in all other Caſes, they held the Supreme Power of every Nation to be ab- 
ſolutely Irreſiſtible in any Caſe whatſdever; and if irrefiſtible; then certainly unca- 


499 


ble of forfeiting their Right to govern, by any pretended, or real Violation of 


oy Liberties and Privileges of the People. And Bodin, in his firſt Book de Re- 
ea, though he grant, that abſolute Princes are obliged in Conſcience to keep 
pow nh * | 
maintain all ſuch Privileges which have been granted to the People by either 
themſelves or Predeceſſors, which are for the good of the Common-wealth ; yet 
fnce the Prince is ſole Judge, whether theſe Privileges are confiſtent with his Su- 
e Right to Govern and Protect his People, he may therefore have occafion 
Frede not only to Detra& from them, or diſpenſe with them in ſome Caſes ; 
but may wholly break and lay them aſide, by turning Tyrant; yet nevertheleſs in 
all theſe Caſes People are ſtill bound not to reſiſt them. And that he looked upon 
the King of England as ſuch an Abſolute Monarch, as well as others he there men- 
tions, you may read in the Place I now cited; where after he has allowed Reſiſtance 
to be lawful againſt thoſe Princes, who were not properly Monarchs, as enjoying 
but a Share of the Supreme Power, and among which he reckons the German 
Emperor, and the Kings of Denmark, Sweden and Poland: But then, when he 
comes to ſpeak of Real and Abſolute Monarchies, his Senſe is quite different; as 
you may ſee by theſe Words; Rod ft Monarchia quedam eſt, ſumma unius po- 
reftate conſtituta, qualis eft Francorum, Hiſpanorum, Anglorum, Scotorum, &c. (1 
ſhall flip all the reſt, becauſe not to our Purpoſe) abi Reges fine controverſia jura 
omnia Majeſtatis habent per ſe ; nec ſingulis civibus, nec unverſis fas eſt ſummi 
Principis vitam, famam, Fortunas in diſcrimen vocare, ſeu vi, ſeu Fudice conſtituto 
id fat, etiamſi omnium ſcelerum, ac Flagitiorum que in Drannis convenire antea 
diximus, turpitudine infamis eſſet. Where you may obſerve that Force or Reſiſtance, 
by which ſuch an abſolute Prince's Life or Regal Power (here called Fortunas ) 
are as much forbid, as calling him in Queſtion by appointing Judges to fit upon 
him. And he there gives us a very good Reaſon for it, Becauſe all Subjects of 
what Degree ſoever, cannot pretend to any Coercive Power over the Perſon of 4 
Sovereign Prince. | | 
F. We have diſcourſed enough concerning the Reſiſtance of Abſolute Monarchs, 
it our Third and Fourth Meeting, and therefore I defire we may not fall again 
upon that Subject, which can produce nothing but needleſs Reperitions ; and I 
have already proved, at our Fifth Converſation, that our King is not an Abſolute 
Deſpotick Monarch, but is limited and tied up by the Fundamental Laws of the 
Kingdom, from making of Laws, or raifing Taxes without the Conſent of his 
People in Parliament; and that our Government is mixed, and made up of Mo- 
narchy, with an Allay of Ariſtocracy, and Democracy in the Conſtitution ; the 
former in the Houſe of Lords, the latter in the Houſe of Commons, as K. Char/es 
the Firſt himſelf confeſſes, in his Anſwer to the Parliaments 19 Propofitions. And 
I have farther enforced this from divers Authorities out of our Antient as well as 
Modern Lawyers; viz. Glanvill, Bratton, Forteſcue, and Sir Edward Coke. So 
that ſince we have ſuch clear Proof for our Conſtitution from our own Hiſtories 
and Authors, nay from the King himſelf, beſides the whole Purport and Style of 
the very Laws and Statutes of the Kingdom, I do not value the Authority of 
Bodin a Foreigner, whoſe Buſineſs it is to fet up the Authority of the French King 
to the higheſt Pitch he could; and therefore being ſenſible that antiently the Go- 
rernment of France and England were much the ſame, he could not with any 
Face make his own an Abſolute Deſporick Monarchy, unleſs he had made ours 
10 too 3 but this is not the only Error he has been guilty of in our Hiſtory and 
Conftitution, as I can ſhew you when there is occaſion. But Arniſæuc, who, as 
Well as Bodin, is ſo much for Abſolute Monarchs, yet does in his Treatiſe of Go- 
rernment called his confeſs, that a Tyrant in an Here- 
tary Monarchy, who violates all the Laws of Juſtice and Equity, to the endangering 
be Rum of the Commonwealth, doth excidere Fure bereditario, fall from, or forfeit 
bis Hereditary Right. But pray make it out by ſome convincing Proofs, either 
rom Hiſtory, or Law, that our Kings are ſuch Abſolute Monarchs as you would 
make them, that by the fundamental Conſtitution of the Government they cannot 
ie reſiſted, nor can fall from their Regal Power, let them carry themſelves never 
0 Tyrannically ; for I do not ſee you have been yet able to do it by any Argu- 


ments you have hitherto made uſe of. 
| Sſifſ2 M. I have 
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H. F. p. 244, 
245. cap. 9. 


BIBLIOTHECAPOUI TIA 
A. 1 have already at our Fifth, as well as at our laſt Meeting. given van a; 

Arguments and Authorities, whereby I proted the Kings of this Realm 3 
pleat and abſolute Monarchs; elpecially that Flace from Bracton, where he " 
{peaks of the King, That every one is under him; and that himſelf is under * 


Power, ſince an Equal has no Command over an Equal; much more has he any S0 
perior, becauſe then he would be inferior to his Subjects; and Inferiors cannot he 
equal with their Superiors. Which ſufficiently deſtroys that Notion of yours, That 
Subjects can be in any Caſe equal with their Princes, ſo as to judge and reſiſt their 
Actions. Which is alſo farther enforced by another Paſlage Juſt aforegoing, de <,, 

ris vero Regiis, & facis Regum , non debent , nec poſſunt ' Fuſticiary, nec * 
perſone diſputare , nec etiam ft in illis dubitatio ulla oriatur, poſſunt cum 22 
tari; & in dubiis, & obſcurus, vel ft aliqua dittio duos contineat intellectus, Pom 
ni Regis erit expetlanda interpretatio & voluntas , cum ej us ſit interpretari 22 ef 
concedere : From which we may conciude, That the King's Actions were ahove il 
Cenſure and Diſpute, much more forcible Oppoſition of his Subjects. And 1 defy 
you to ſhew me any Paſſage in Brafon, Feta, or even your beloved Author For. 
teſcue, that in the leaſt countenances your Doctrine of Reſiſtance, much leſ your 
Opinion of the King's Forfeiture of his Crown and Royal Dignity for Tyranny 

for the higheſt Violation of Laws; but rather the contrary, in all thoſc Paſſages 
that J have either obſerved my felt, or found quoted out of them by others. Fer 
though I grant both Bracton and Fleta call the King, if he prove a Tyrant, or one 
that governs contrary to Law, not God's but the Devil's Miniſter ; yet for all that 

they no where maintain, that then he ought, or may be reſiſted by his Subjects; 
or that they are diſcharged of their Allegiance towards him. For Bratton tells us 
in the ſame Place, That if the King do any Man wrong or Injury, Locms erit ſup: 


plicationi quod factum ſuum corrigat, & emendet; quod quidem fi non fecerit, [tis WM 
ſufficit ei ad pænam, quod Dominum expetet ultorem; nemo quidem de fattis ſus WM 35 
preſumet diſputare, multo fortius contra factum ſuum venire. The ſame he fays MW fi 
likewiſe word for word in another Place, of any other King or Prince, who has no ab. 
ſuperior Lord, againſt whom there is no Remedy by Aſſize (or legal Trial) as againſt MW Fo 
an Equal, but only Place left for the injured Subject to Petition. And Brefon gives ſur 
us a very good Reafon for it in this Maxim, omns quidem ſub eo, & ipſe ſub nullo not 
niſi tantum ſub Deo. So that though I grant this Moral Obligation, which the the 
King hath to obſerve the Laws, is farther increaſed by his Coronation-Oath, as Bra and 
on obſerves in his Third Book de A#1091bzs : But then, as in the Oath of Alle. of | 
giance, the People ſwear nothing to the King, but what they are bound to obſerve ceec 
unſworn: So the King in his Coronation-Oath promiſes nothing to the People, but he 
vhat in Juſtice and Equity he is bound to perform, whether he {wear or not: For, befc 
ad hoc (faith the ſame Author of the King) electus, & creatis eft ut Judicium fai. Kin; 
at univerſis, Ec. and ſeparare debet Rex, cum fit Dei vicarius, Furs ab Injuriu,&c. if f 
But then if he will pervert this great End, for which God made him King; if he like 
will not a& as it becomes God's Vicar ; if he will obſtruct or pervert the Lam at I; 
and govern never ſo Tyrannically ; yer ftill there is left no Remedy to his Subject elſe 
by the Law, but Moral Perſuaſion ; For the Laws Imperial of this Realm, have& than 
clared him to be a free, unconditioned, and independent Sovereign, exempted from by t 
all Coertion, and outward Force, much more from any. Forteiture of his Crom Limj 
or Regal Authority. | | 45-2 may, 
E. I hope I ſhall be able to return you a ſatisfactory Anſwer to the Author King 
ties you have now brought: For, as for Reaſons J ſee none. In the ficſt Place, 4 he ca 
to what you ſay concerning Barclays, and all other Writers agreeing, that i. reign 
theſe Two Caſes you mention, the People may refiſt their Prince, becauſe he does and / 
as good as renounce the Government of them, and abdicate the Crown le Jour ( 
wore : Pray obſerve, that they alſo allow the People to judge for themſeli6s, ex pr, 
when the King thus goes about to deſtroy them, to make over his Crown t01 Wrong 
Foreign Prince. Now I deſire you to ſhew me, why the People in a limited thing * 
or mix d Kingdom (as ours is) cannot as well judge when the King has broke King i, 
the Fundamental Laws of the Government, whereby it is diſtinguiſhed from u nn "or, be 
Abſolute Deſpotick Monarchy ; and hath either actually ſet up, or is going about of an C 
to bring in Tyranny or Arbitrary Power; fince accord ing to the Rules I h Bl "ty der 
laid down at our laſt Meeting, the Matters to be judged of may be as plain of his! 
evident, not only to a ſingle Perſon, but to a whole Nation, All that you 1 oſe ( 


' + Dialogue the Tenth. © 


10 ſay againſt this is, only an Hy potheſis you have laid-down, without any juſt 


Grounds, That the King is a Sovereign Prince, who holds his Crown withour any 


Condition whatever; and therefore free from all Forfeiture of his Crown, or 
Regal Authority; which is the Point to be prov d. Now if I have already made 
out (as I ſuppoſe I have) that the King of Ermg/and is not ſich an Abſolute Mo- 
narch, as not having the two main Parts of it, vis. the Power of raifing Money, 
and making Laws, in his own Difpoſal, without the Conſent of his People ; and 


theſe reſerv'd to them by his own Conceſſions, or that of his Predeceſſors, from 


the very beginning of Kingly Government in this Iſland; and if I have alfo proved 
at our laſt Meeting, that if we have ſuch Fundamental Rights, we have alſo ſome 
Means left us to keep and preſerve them inviolable; and that this Means is onl 

a defenſive Reſiſtance, in caſe they are forcibly invaded by any of the King's 
Officers or Soldiers, nay, by his own perſonal Power, if he ſhall be ſo ill adviſed 
28 to join himſelf with ſuch Inſtruments of Tyranny ; it will then alfo follow, 
that ſach a Refiſtance is really a Suſpenſion of their Allegiance to the King for 
the Time ir laſts ; and till they can ſee whether there be any Hopes left of a Re- 
conciliation with him, and that he will amend his Errors and Miſgovernment. 


And if he does ſo, and that he will give his People any ſufficient Teſtimony of 
his Amendment and Sincerity, by giving up ſuch evil Miniſters to Puniſhment, 


that put him upon ſuch deſperate Courſes; I do then readily grant, that 
the People ought to lay down their Arms, and be again reconciled to their 
King, and ſubmit themſelves to him as before, according to that Clauſe in King 
Fobn's Magna Charta J have already cited, wherein there is a Power left for the 
Barons, in caſe of any Breach of it, to take Arms, and conſtrain the King by 
taking of his Caſtles, Lands, and Poſſeſſions, to amend thoſe Tranſgreſſions; and 
when all was thus amended, the Charter ſays, Tunc cum fuerit emendatum (then 
and not before) intendent nobis ſicut prius fecerunt, they ſhall be ſubjett to us, 
25 they were before. But what followed upon this? The King not only re- 
fuſed to obſerve this Charter, but procured the Pope's Diſpenſation to be 
abſolved from the Oath he had taken to obſerve it; and alſo raiſed what 
Forces he could at home, and ſent for Foreigners into this Kingdom to 
ſupport his Tyranny ; whereupon the Barons at laſt were forced to re- 
; nounce all Allegiance to him, and to declare he had forfeited all Right to 
the Crown by kis Tyranny and Perjury towards his People; as Mar. Paris 
and other Authors ſhew us at large. Now what the Barons did in the Caſe 
of King John, may be alſo done by the People of this Kingdom in all ſuc- 
ceeding Times; or otherwiſe, the King will be in a better Condition after 


he has done the worſt he can by Force of Arms againſt the People, than he was 


before ; for if ( as I have already proved ) he may be reſiſted, till he give the 
Kingdom Satisfaction that he will ſurceaſe from ſuch Tyrannical Courſes ; and 
if ſuch Reſiſtance is really a Suſpenſion of Allegiance for the Time it laſts ; it will 
likewiſe follow, that if the King will {till perfiſt in theſe wicked Courſes, he muſt 
at laſt forfeit his Crown, and diſcharge his Subjects of all Allegiance to him; or 
elſe he would be in a better Condition, by his wilful perfiſting in his Tyranny, 
than he could by quitting it, and reconciling himſelf to his People: For whereas 
by this Method the beſt he can expect is to return to the Exerciſe of the ſame 
Limited Power he before enjoyed; if he puſh Things to the utmoſt Extremity, he 
may, perhaps, get the better of his People, and then will ſer up for an Abſolute 
King by Conqueſt ; or it he fail in that, and be beaten, or taken Priſoner by them, 
he can loſe nothing, ſince by your Principles he ſtill continues an Abſolute Sove- 
reign Prince, as he was before, and muſt be immediately put in the fame State 
and Ability of deſtroying the Government, and enſlaving the Nation. But 
Jour Civil, as well as our Common Law, has a very good Maxim, Nemo 
ex proprio Deliffo beneficium capiat, no Man may take Advantage of his own 
Wrong 3 and therefore ſuch a Prince ought-certainly to loſe, and not to gain any 
thing by his own Illegal and Tyrannical Actions; and therefore I grant, that the 
King is not tied, by his Coronation-Oath, to obſerve any new things that he was 
not, before he was Crown'd, bound to do; only there is the higher Obligation 
cl an Oath added thereunto. So if the King be a Limited Prince, whoſe Autho- 
ity depends upon the right Exerciſe of it, and that he can claim no Allegiance 
af his Subjects but upon that Condition; if ſuch a Prince wilfully breaks all 
ſe Conditions, and abſolutely refuſes to amend, he muſt at la E. his 
ron, 
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© extend : For, ſays he, it does not follow, that becauſe I am not bound to, 


os — — — 
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Crown, and loſe all Allegiance from his Subjects, or elſe all their Reſiſtance would 
ſignify juſt nothing; and they would after all be in a much worſe Condition thay 
ey were before. . , ⅛ Dog a arty: be 
wi Now if this be ſo, all your Quotations out of Bratton and Fleta will ſignify. no. 
thing: For, as Pufſendorf very well obſerves, a Supreme Power may reſide in 
* Limited King, in reſpect of all his particular Subjects; yet they may all t. 
© ther have a Right to diſobey him in thoſe things to which his Power does nor 
- bep 
him in alr things, therefore I muſt he his Equal or Superior or becauſe, oa, 
not in any wiſe command him, therefore he may enjoin me what he pleaſe, 
For Supreme and Abſolute are by no means one and the ſame ; for the former de. 
© notes the Abſence of a Superior, or an Equal in the ſame Order, bur the latter 
* a Faculty of exercifing all the Rights of Government, according to his oy; 
Judgment and Will:“ And therefore this Author in the next Chapter ſays Ve 
rationally concerning refifting of Tyrants in extreme Caſes, 5 That their Scruple 
* is nothing, who will not admit any Liberty of reſiſting the moſt cruel Tyranny 
* of Rulers, becauſe there cannot be ſuppoſed any lawful Call of Subjects takin 
Arms againſt the Supreme Power; fince no Juriſdiction can belong to any dub je 


| 
| 
over ſuch a Power: As if (ſays he) that Self-detence were an Effect of Jurif. 1 
* dition, or that there is required any peculiar Call or Precept for Men in cite ( 
* of extreme Neceſſity to defend themſelves, and to repulſe any unjuſt Force n 
from taking away their Lives or Eſtates; any more than there is for thoſe who ( 
Aare like to ſtarve, to allay their Hunger by cating, tho it may be the Meat they f 
eat is not their own, but another Man's. So far he. And if this be lauf tl 
even in Abſolute Monarchies, in caſe of Defence of Life, the ſame, I lay, may 01 
be alſo by the ſame Reaſon exerciſed in Limited Kingdoms, when the King goes 
about by Force to take away the Religion, Lives, Eſtates, or Liberties of the Pec- fo! 
ple, contrary to Law; fince both are founded upon the ſame Principle, that a King, Ju 
by deſtroy ing the Fundamental Laws and Conditions by which he 15 to govern, lia 
renounces the Government; and indeed fo far diſſolves it, that he ceaſes to be a 
lg. 5 | ; 
gs + tho I grant BraFon and Feta, and other old LAYERS, have not the 
in expreſs Words taught this Doctrine, yet they do it in e ect; ſince the _ 
former tells us, Non eft Rex, ub: dominatur voluntas, & non Lex 5 that © 
is, he is not a King, when his own Will, and not the Law governs : And e 
in another place, Rex eft dum bene ! «by Tyrannus dum Populum 4 an 
creditum violenta opprimit dominatione ; and in the very 2 place, (as = 
| you have alſo obſerved ) he tells us, exercere debet Rex poteſiatem ky 5 
1t Vicarius & Miniſter Dei, poteſtas autem injurie Diaboli c ji ; * | my ws 
cum declinat ad injiriam Rex, Diaboli Miniſter eſt. Now, it what 2 nm 
ſays be true, that the King, when he does Injury, is the Devil's Minitter ＋ 
and not God's; I cannot ſee how he can then a& as God's Lieutenant 1 4 
why it is not as lawful to reſiſt the Devil's Miniſter, as the Devil himſelf. r 4 
as to what you alledge out of the fame Author, that there is no RANT 1 9 
againſt the King, in caſe he does Wrong, or oppreſſes any Man, but only * 5 * 
tion; and after that, the only Remedy is expetter Deum ultorem, in caſe he r 8 
ro do Right: This is to be only underſtood of Remedy in ordinary Lon a 55 
Tuſtice, and by ordinary Means; for otherwiſe this Author would 2 5 * 
elf; whereas he tells us expreſly, (as I have already noted out of Bra * 5 de 
Feta) in Populo Regendo Rex haliet Superiores, Legem per quam factus eff : Ku "oe 
Curiam ſuam, vis. Comites & Barones, that is, the higheſt Court of rages k = 
called by way of Eminency, the Earls and Barons; who, he here ſays, de 77 Fo 
franum imponere, in caſe he tranſgreſs the Law ; and therefore it he go x, 3 ra 
wilfully to violate all the Fundamental Laws of the Kingdom, by the age 15 kak 
by which they may put this Bridle upon him, by the ſame Power my. . 0 = hs 
declare (in caſe of manifeſt and downright Tyranny,) that he has fo _ 8 
Crown ; and tho they cannot depoſe him as his Superiors, yet they any N flo 
that he hath by violating the Original Contract between him and his Peop A 5 I fille 
to be King, and that both themſelves and all his Subjects are diſchargec 5 = 
Allegiance to him. | | 8 x 
And agreeable to this Opinion, the old Mirrour of Juſtices tells us in the Placs being 


; ; in 
1 have formerly cited at our Third Meeting, That tho the King have no * 


: 


Land, nevertheleſs, if by his own Wrong, he offends againſt any of his Peo- 
22 of thoſe that judge for him, 2 none of his Juſtices) can be both 
adge and Party. Therefore it is agreeable to Right, that the King ſhould have 
rs or Companions to hear and determine in Parliament all Writs and Complaints 
concerning the Wrongs of the King, Queen, and their Children, of which Wrongs 
they could not otherwiſe have common Right. Now can any one imagine that 
any private Perſon might have Right againſt the King, or his Queen, and Chil- 
dren; and that there ſhould be no Remedy left for the general Oppreſſion, and 
Violation of the Laws and Rights of the whole Nation in general, and that whe- 
ther the King would or not? For if it had lain in his Power to have hindred it 
by diſſolving the Parliament, this Law had been wholly in vain. So that this will 
ſerve to anſwer your other Quotation out of Brafon, concerning the King's 
Charters, or Grants, (for ſo I ſuppoſe factis is to be rendred in this Place) That 
no private Perſons, no, not the King's Juſtices, could in thoſe Days take upon 


them to diſpute about, or interpret their Meaning; but it was to be left to the 


King himſelf. But how? Not to his private Interpretation in his Chamber, or 
Privy-Council, but to his Interpretation in his Great Council in Parliament; which, 
4s proved in our Fifth Meeting, conſiſted of all the great Officers of the Crown, 
together with the Judges; who, the King being preſent, were in the Nature of 
Counſellors or Aſſeſſors to him; and there all Matters not determinable in ordi- 
nary Courts, were heard and determined; and of this Nature were the King's 
Charters ; tho' now that Power, fince the Diſſolution of that great Court, is 


fallen partly to the Chancery, and partly to the King's Bench, who_do both of | 


them at this Day Judge of the King's Grants, whether they are according to Law, 
or not; and can declare them to be void, if they are not. 

M. This is right Rump-Pariiament Doctrine, or rather worſe, (if worſe can be;) 
for whereas Bradſhaw, and - thoſe Mock-Judges, appointed by that pretended 
Juncto, plainly aſſerted an Inherent Right in the People of Exgland, and the Par- 
liament, as their Repreſentatives, to call the King to an Account, and to judge 
and condemn him, as his Superiors ; you, to evade that Doctrine, as being ex- 
preſly condemned both by the Firſt and Second Parliament of King Charles II. in 
the Statutes I have already cited, do fall into a much more dangerous Error. For 
whereas thoſe Men ſuppoſed it was only in the Parliament (and in themſelves, as 
the Commons of Erg/and), to judge and depoſe the King, and to put him to 
Death for Tyranny ; you take this Power out of their Hands, and place it in every 
private Perſon, which you call the diffuſive Body of the People; which are not 
only more fallible, but more dangerous Judges, as being more apt to Errors and 
Miſtakes. But if you would have better confider'd the Words and Meaning of 
that, Act I have formerly cited of King Charles II. for attainting the Regicides, 


you would there find theſe Words in the Preamble to that Act expreſly againſt “2c. 39: 


you: Whereby it is by both Houſes of Parliament declar'd, That by the un- 
* doubted and Fundamental Laws of this; Kingdom, neither the Peers of this 
Realm, nor the Commons, nor both together in Parliament, nor the People col. 
* leAroely, or repreſentattruely, nor any ke Perſons whatſoever, ever had, have, 


* hath, or ought to have any Coercive Power over the Perſons of the Kings of 
this Realm. Where you ſee by this Act, that all Power of judging or depoſing 


the King is expreſly renounced, not only for the Two Houſes of Parliament, bur 


for the whole People, whether collectively, or repreſentatively, or for any other 
Perſons whatſoever. But as for what you ſay, that the King in caſe of a wilful 


and conſtant Violation of the Fundamental Laws of the Kingdom, is not then de- 
poled by the People, but depoſes himſelf, and thereby renounces the Government 
over them; this is a meer Evaſion, which you, and thoſe of your Party, have now 
ound out to make the King to have forfeited his Crown, without any Judgment of 
the Parliament or People; for who can believe a King will ever depoſe himſelf, 
or do any Act, beſides an expreſs Reſignation of the Crown, whereby he can ever 
be conſtrued to have parted with it. And therefore your Notion is no better 
than the Equivocation of the Jeſuits; who, if they are ask d whether it be law- 
ful or not for Subjects to murder their Kings, will tell you by no means; but it is 
ſtill with this mental Reſervation, that Princes excommunicated and depoſed 
by the Pope, do thereby ceaſe to be Kings; and therefore. their Subjects 
being thereby diſcharged of all their Allegiance to them, they may not only be 


reliſted, 
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reßſted, but murdered by them as Tyrants and Ufurpers. put the Perm r 
inſtead of the Pope, and fee if the Parallel does not hold. exa&l 1 7 People here 


But as to your Argument, from a Neceſſity of Reſiſtance, to a Necegs., 
laying the King aſide, becauſe he has forfeited all Rights to the 9 


14 his perſiſting in the Violation of the Fundamental Laws, and refuſing to make th 

f People Satisfaction, and this upon the Account of I know not what Original Co 1 

13 tract; for as to the Coronation Oath, I ſee you dare not inſiſt upon it; ſo = 

1 I do not now wonder that the Gentlemen of your Principles are fo violent for 

$4 this Right of Reſiſtance, fince it is only in order to introduce your Darli a 

Ji Doctrine of the Peoples Power of depoſing or laying afide their Kings (ag . 

j term it) whenever they ſhall judge they turn Tyrants, and have thereby fore 

1 their Crowns; which is a no (vo eng Doctrine: And if it ſhould take Effe 

. Princes had need look about them, ſince the People may make up ſuch x Pre. 

N tence (for ought I know) even againſt the very belt of them, that are now Regia 

4 in Europe. 85 5 of ; 

bl But ſure abſolute Monarchs ought not to be outed of their Crowns by ftraineq 

. Conſequences, or forced Interpretations of Laws; therefore pray ſhew me this Ori- 

jj ginal Contract you ſo much inſiſt upon, and thoſe Conditions on which you ſyp- 

9 poſe our limited Monarchs hold their Crowns. I conieſs if you could ſhew me 

Zi any Clauſe in our Laws, or Ancient Forms of the Coronation of our Kings, as | 

Ig Vid. Hottoman there was at the Coronation of the Kings of Arragon, wherein the Chief Juſtice c 
A Franco-Gallia. on the behalf of the People plainly told him, that they made him King upon this - 

4 Condition, that they would have more Power than himſelf; or that in the con- 8 
ol ferring of the Regal Power, it was expreſly reſerved in what Caſes it ſhould n 
1 be lawful for them to reſiſt the King, or to abſolve his Subjects of their Allegiance ad 

0 as Bodin tells us it was expreſly inſerted in the Coronation Oath of Henry 11, L 
'W Duke of Anjou ( afterwards King of France, ) when he was made King of re 

: Poland ; that if he broke his Oath and violated the Laws and Privileges of the hi 
A Clergy and Nobility of Poland, then the People of that Kingdom ſhould not iy 

ai be obliged to render him any Obedience: I grant then, that the Liberties of WM fo 
a ſuch a People might be preſerved. But the King that took upon him the Regal WI Of 
1 Power upon ſuch Conditions, would not be properly a Monarch, but an Inferior he 
0 Prince, liable to the Judgment of his People, whenever he really did, or that WI Civ 
Ml they imagined he had thus violated their Laws, ſince the Supreme Authority would fall 
Ki ſtill reſide in them. „„ wh1 
0 But indeed the Caſe (God be thanked ) is much otherwiſe with our Monarchs mac 

0 who are Kings by Right of Inheritance, whether ever they take any Coronation . 116 
| Oath, or not: As King Edtoard the Firſt was, whilſt he was in the Hol). Land him 

i almoſt Two Years before he could come over to be Crown d; and King Henry the any 

of Sixth was not Crowned till the Eighth Year of his Reign, as well as of his age. mor 
iy But that our Kings are ſo by Inheritance, and by the Laws of God and Man, pre. that 
1 vious to any Coronation. Oath, or Conſent of the People, is expreſly declared by wet 
7 the Act of Recognition of King James I. And that Treaſon could be committed apainli Lau 
135 Vid. Cook's him before he was Crowned, Sir Edward Cooke tells us in Calvins Caſe, was the that 
41 7th Rh Opinion of all the Judges of Eng/and on the Plot for which Watſon and Clerk Forc 
1 the Priefis were Executed, and Sir Valter Ramlecigb Condemned. So thit your 
160 vhat you have now urged from Reaſon, or Authority of our Ancient Lawyers ng, 
15 is either quite miſtaken, or elſe does not reach the Matter in Hand: That it . 
PE" cannot be made out from Reaſon, is plain; fince your whole Argument Is mon, 
1 5 built upon this falſe Foundation, that it is lawful in ſome Caſes to feſiſt the King, King 

q as upon a notorious Breach of the Fundamental Las, and therefore it ice. WP Pleaſe 
1 ceſſary alſo to declare him to have forfeited his Crown, if he perſiſt in this Vio- Courſe 
Tl lation; whereas I deny your Aſſumption, for I hold it utterly unlawful (0 narch 

il reſiſt on any Pretence, or for any Cauſe whatſoever: And therefore it 1s impol⸗ 2 fort 
4 ſible for the King, who (as I ſaid but now) is an abſolute unconditioned Monaciah, We e 
1 to forfeit his Crown for any ſuch Violation of your Original Contracts, or Fun: ul tha 
1 damental Laws of Government. So that let me tell you, the Citations Jeu Uſolut 
Ko: have brought out of Hiſtory, as alſo Bractan and Hera, do not prove either th Withou 
14 one or the other of theſe.” For Firſt, As to the Clauſe in King ohn s Charter bs | Ko C 
| 1 cerning Reſiſtance, and the Barons having a Power thereby to conſtrain the ge K his ] 
14 to amend his Violations of it, by making War upon him, and that they 1 _ 3do 
io | 
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not return to their former Allegiance till all was redreſſed; make the moſt of 
it, it could be no more than a particular Conceſſion for himſelf alone, and was 
not intended to reach his Succeſſors, who are not at all mentioned in this 
Clauſe. And that it was never intended to reach them, may further appear, 
becauſe that this - Clauſe of. Reſiſtance is omitted out of all the ſubſequent 
eat Charters, that were granted by Henry III. or his Son Edward I. and inſtead 
of this, it was thought a ſufficient Security upon the laſt Confirmation of 
theſe Charters in the 37th Year of King Henry III. for the Kings, Biſhops, Earls, 
and Barons to agree, that the Archbiſhop of Canterbury, and all the reſt of the 
Biſhops, ſhould declare all thoſe that wilfully- tranſgreſſed or infringed the 
oreat Charters in any Point, excommunicated zp/o facto, not excepting the King 
himſelf, © accord ing to the Form which you will find in Mat. Paris, and 
other Writers of this Tranſaction. But for the Places you have cited out 
of Brafon, there is none of them reach the Point in Queſtion; for as to the 
firſt, Non eſt Rex ubi dominatur voluntas & non Lex ; the Meaning of it is, not 
that he is no King, but that he does not act as a King, but a Tyrant, when he 
thus governs by his meer Will, and not by Law. And to the ſame Effect is the 
next Paſſage, Rex eſt, dum bene regit; Jyrannus, dum Populum ſibi tradidum violenta 
rimit dominatione; all which we readily grant: Yet fince he is ſtill an abſolute 
Monarch, all Writers hold, that his governing without or againſt Law, cannot 
give the Subjects a Power to reſiſt him, much leſs can it be conſtrued as a Re- 
nunciation or Forfeiture of his Imperial Power. And therefore tho'it is true, that 
1s Bracton and Fleta tell us, whilſt he thus acts, he does not act as God's 
Lieutenant, but the Devil's Miniſter ; yet does ir not follow that we may therefore 
reſiſt him with carnal Weapons, or Force; ſince we cannot ſo reſiſt the Devil 
himſelE And tho' he may in this Matter of Breach of the Law, which he has 
ſworn to obſerve, act as the Devil's Miniſter, yet notwithſtanding in all other 
points of Government, as in the Puniſhment of Robbers, and other notorious 
Offenders, and in the due Adminiſtration of Juſtice between Man and Man, 
he {till as as God's Lieutenant; and it is much better that we ſhould have ſome 
Civil Government, tho' mixt with Tyranny and Opprefſion, than that we ſhould 
fall into all the Miſchiefs and Confuſions of a Civil War, nay, that Anarchy too 
which has often been produced by it. And tho'I confeſs the laſt Place you have 
made uſe of, to wit, Rex habet Superiorem, Legem, & Curiam ſuam, viz, G- 
mites & Barones, ©c. who ought, if he tranſgreſs the Law, to put a Bridle upon 
him; yet by this (as I have already proved) neither Bracton nor Heta could mean 
any co- active Force, but only a Moral Reſtraint upon the King by Petitions, Re- 
monſtrances, or denial of Aids, till he would be reform'd by fair Means: But 
that it does not go farther, appears by the Parallel Bracton there makes be- 
rween our Saviour Chriſt and the Virgin Mary, who being both free from the 
Law of Moſes, yet voluntarily choſe to be obedient to it; which ſufficiently proves 
that thoſe Authors never deſigned that the Parliament ſhould make rhe King, by 
Force, or whether he would or no, to amend his Faults; ſince that was, as you 
your ſelf muſt acknowledge, againſt their very Inſtitution; fince both their Meet- 
ing, and their Diſſolution, wholly depend upon the King's Will. 

F. I confeſs you have made a long and elaborate Speech in anſwer to my Opi- 
nion, that the King may forfeit his Crown, that is, by his own Act ceaſe to be 
king; but I ſhall be able to give you a ſatisfactory Anſwer to all this, if you 
pleaſe to take it. In the firſt Place therefore I cannot but obſerve, that all your Diſ- 
Courſe depends upon Two Principles, alike falſe ; firſt, that no abſolute Mo- 
march can by his own Act forfeit or loſe his Right to the Government, without 
1 formal Reſignation of the Crown: Secondly, That the Kings of Exgland 
hare ever been ſuch abſolute Monarchs. Which if they are both great Miſtakes, 
Ul that you have faid on this Head falls of it ſel Now that a King, tho' an 
D{olute Monarch, may do ſuch an Act as ſhall make a Forfeiture of his Crown, 
Without any ſolemn Refignation of it, you your ſelf are forced to allow, in the 
Two Caſes you have put, vig. that of tuch a Monarch becoming an open Enemy 
0 his People, and going about to deſtroy them; and that of his making over his 

nzdom to another, without the Peoples Conſent. Now if the diffuſive Body 
7 the People in an abſolute Government, can judge of theſe Two Caſes whenever 
ey happen, without 2ppeating to any general Council, or Aſſembly of the whole. 
Nation; 1 defire to know (for you have given me no Anſwer to this 9 
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10 L1 TIC A. 
Why it may not be aseafy and lawful for the the People to judge without 3 p 
6 * the Fundamental Laws of the Conſtitution „ * 
broken and violated ; and that Violation perſiſted in by the King, for the Ain 
duction of Tyranny and an Arbitrary Government? Since the Rules 1 have laid down 
to know it are but a few, and eaſy-to be knon and Judged of by the moſt common 
Capacities. WON Ha 1 r 
W. a Superior or Governor may loſe all that Power and Author; 
once had, and that without any Act of the Party governed, may appear by thoſs 
great and natural Relations of a Huiband and a Maſter, in the former of which 
if a Huſband, in the State of Nature, uſe his Wife ſo 1 that the can ng 
longer live or cohabit with him without Danger of her Life, I doubt not but ſho 
may quit him; and may alſo when ſhe is out of his Power, marry her ſelf again 
to another Man that will uſe her better: So in the other Relation of a Maſter ; 
ſuch a one, in the State of Nature have a Slave, and will not allow him ſufficis 
Cloaths, ViEtuals, or will beat him, or ule him ſo cruelly for no juſt Cauſe, that 
he cannot enjoy the ordinary Comforts of Life; no Man will deny but that ſuch 
a Slave may lawfully run away from ſuch a Maſter, and is at Liberty either i» 
live of himſelf, or to chuſe another Maſter if he think good: And this Inftance i 
much more ſtrong in an hired Servant, who is to {erve his Maſter for ſuch and fich 
| Wages, or to do ſuch and ſuch Work, and no other; if in this Caſe the Maſter 
refuſe to pay him his Wages, or put him to do other Work than what was agreed 
upon between them, or inſtead of an hired Servant will make him his abſolute 
Slave; in theſe Caſes no Man can doubt, but by this unjuſt Treatment of the Ma. 


ſer, the Servant is diſcharged of his Service, and may go whither he pleaſes. And 
of theſe Actions, I have already proved at our firſt Meeting, the Party injured, 5 
be the Wife or Servant, muſt be the only Judges in the State of Nature, where , 
there is no Civil Power over them; or elſe if the Huſband, or Maſter, ſhall judge f 
for himſelf, the Wife or Servant is never like to get any Redreſs. Apply this to 8 
the Caſe of a limited or conditional King, and his Subjects, and ſe if it be not 5 
abſolutely the ſame, upon the total Breach of the Original Conſtitution of the Go- 0 
vernment; and whether the Bond of Allegiance is not then as abſolutely diflolved, b l 
by the ſole Act of the Prince, without any authoritative Power in the Subjects, as | : a 
it is in the Caſe of ſuch a Wife or Servant, by the ſole Act of the Huſband, or Ma. 7 
ſter, without any Superior Authority, in ſuch Wife or Servant, to quit them, and cha 
ſo to diſcharge themſelves of their Wedlock, or Service. Do 
Therefore as to your Accuſation, that my Notion is worſe than that of the j 
Rump: Parliament, that put the King to Death; I deny it. For they ſuppoſed that 1 
there was no way of being rid of a Tyrannical King, but by making the People die 
(and conſequently the Parliament as their Repreſentatives) his Superiors or Judges b 
to call him to an Account, and judge and puniſh him for his Tyranny. This Wa 
abhor as much as your ſelf; for I grant that a King cannot be properly the Supreme, Kin 
and at the ſame Time own another Power above him, to puniſh or call him to an firſt 
Account for his Miſcarriages: But this Power that I infiſt on, is not (as I hate al na 
along told you) a Power of Puniſhment, but a Right of Reſiſtance for Self-Defence,n 10 5 
the firſt Place; and of Judging and declaring the King to have forfeited his Cromn, nad 


or Right to govern, if he perſiſt in his Tyranny, without any Amendment er $i 
tisfaction given to the People. 1 

Nor is this Doctrine of the People's thus judging for themſelves, fo dat 
gerous as that of our late Commonwealth's- Men, who put this Right of judging 
when the King had thus forfeited his Power, in the Parliament, of which tiff 
thought themſelves the only lawful or neceſſary Members; but indeed it ws 
not ſo, for they {till ſuppoſed him to be their King, and yet at the ſame Time 
pretended to arraign him, as you may ſee by the Title of the Charge, or Ind | 
ment they drew up againſt him; all which 1 grant to be altogether unjuſt ad 
illegal. But ir is not more, but far leſs dangerous, to put this Power of judging 
when the King has thus diſſolved the Government, and forfeited his Ci0” 
upon ſuch notorious and wilfull Breaches of the Fundamental Laws, in i 
whole or diffuſive Body of the People, rather than in the Parliament, of gel 
Council of the Naion. For as to your Aſſertion, that the whole People are moe 
fallible, and conſequently more dangerous Judges in ſich a Caſe, than the fel 
Council, I deny it; fince all the Matters of Fact muſt be ſo evident and nota 


to the Senſes and Feeling of the greater Parr of the People, that there can 
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Doubt or Denial of it, by any reaſonable and indifferent Judges. And the great- 
oft Part of the People are willing to live in Peace, without making any Diſturbance 
or Alteration in the Government, if it may be avoided. Whereas in any great 
Afſembly or Council, there are many, and thoſe of the moſt eloquent and 
leading Men, who commonly carry the reſt which way the pleaſe, who are govern d 
by Faction, Ambition, or Self-Intereſt ; and upon all, or ſome of theſe, c. may 


de defirous to raiſe Civil Wars, or to declare the King to have done Things that 
uire Reſiſtance, or to have forfeited his Crown, when indeed he has not. 

And for this the very long Parliament you mention is an evident Example, fince 

ou cannot but grant, that if the Differences between the King and that Parlia- 

ment had been freely left to the Judgment of the whole People, there had never been 

a Civil War at all, nor had the King ever been beheaded ; ſince it is notoriouſly 
known, that before the Parliament ſtirr d up the People to War, by ſeizing of the Mi- 
litia, they were not at all inclined to it; it being a reſtleſs, factious and ambi- 
tious Party of Men on both Sides, who brought on the late Civil War. Not but 
that I defer much to the Judgment of a free and unbyaſſed Parliament, who may 
confirm and declare what the diffuſive Body of the People have already Juſtly 
done, to be right and lawful; which may be as great a Satisfaction to private Men's 
Conſciences in Civil Diſputes, as a general Council is in Spiritual Controverſies 
about Matters of Religion; wherein, tho' ſuch a Council cannot make new Articles 
of Faith, yet we Proteſtants hold that it may declare what were anciently be- 
lieved. But if the People have a Right of judging during the Intervals of Parli- 
ament, when the King has notoriouſly broke the Fundamental, Conſtitution, and fo 
may make Reſiſtance accordingly, (as I have already proved they have) ſince other- 
wile the King may abſolutely refuſe ever to call any Parliament at all, or at leaſt 
may not let them fit till all Grievances are redreſſed; ſo I cannot ſee why they may 
not alſo judge when the King has ſo wholly broke his Original Contract, 
and ſo obſtinarely perſiſted in it, as to create a Forfeiture of his Crown; fince the 
one is not harder to Judge of than the other, Nor is your Parallel between our 
Opinion and that of the Jeſuits at all true; unleſs you could alſo prove, that J 
had put the ſame Authority in the People to depoſe their Kings by a Right 
conferred on them by God, as the Jeſuits do in the Pope by ſuch a pretended 
Power, as ſuperior to that of all the Monarchs in the World. But there is 
nothing like it in my Hy potheſis. Since I do neither allow the People to judge 
or depoſe the King, much leſs to: put him to Death, tho a Tyrant; but only to 
judge, and declare, when he has made ſuch notorious Breaches on the Fundamen- 
tal Conſtitution, as do neceſſarily imply a Forfeiture, or rather an implicit Ab- 
dication of his Royal Power, and thereby depoſes himſelf. 

But to come to the Second Point, to prove, that our Kings were never abſo- 
lute Monarchs, or had the ſole and abſolute Authority over the People of this 
Kingdom; and it ſo, that there was ſomewhat ſtill reſerved by the People at the 
firſt Inſtitution of the Government, and which the King by the Original Contract, 
when he or his Anceſtors took the Crown, muſt be {till ſuppoſed as bound 
to maintain, Now that there muſt have been ſuch a Thing as an Original Con- 
tract (however light you pleaſe to make of it) I thus: make out. You may 
remember that at our Fifth Meeting, I proved, that at the firſt Inſtitution 
of Kingly Government in this Nation, it was not by Right of Inheritance, but 
Election, 2. That this Election was made either by the whole Body of the 
People in Perſon, or by their lawful Repreſentatives in the great Councils, 
or Myce/ Synods of the Enghſh Saxons. 3. That this great Council did 
then reſerve to themſelves theſe material Parts of Government : Firſt, A Right 
| Of meeting or aſſembling at ſtated Times of the Year, and that without an 
Previous Summons from the King. Secondly, A Right of propoſing, or at leaf 
of alſenting to all Laws that ſhould be made in all future Times. Thirdly, 
A Right of granting general Aids or Taxes for the People, and that without 
their Conſent no Taxes could be impoſed. Fourthly, and as ſubſequent to all 
theſe, a Right of agreeing to all Wars, and Treaties of Peace, to be made 
with Foreign Nations. But the firſt and laſt of theſe, tho I could prove to 
ue been conſtantly obſerved, during the Saxon Government, yet fince the 
People have parted with'their Right in theſe Matters, I ſhall not now inſiſt upon 
them, only that the People have ſtill a Right to Parliaments, once in Three 
fears at leaſt, and oftner if Neceſſity require. 

743 Theſe 
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Theſe then being the Original Conſtitutions of the Kingdom, the Kine 
have either entred into a Compad wich the People, for the 1 = 
ſervation of theſe fundamental Rights, or elſe it muſt have been left to his Diſc 
tion, whether he would ſuffer the People to enjoy them or not. If the latter = 
been true, then I grant they had made him an Abſolute Monarch, and had left; 
wholly at his Diſcretion, whether they ſhould enjoy theſe fundamental Rights ** 
Privileges or not. But it appears plainly to the contrary that they did not, f I 
can prove (if need be) that the Succeſſion to the Crown was at firſt Electiye and 
not Hereditary, Now in all Elective Kingdoms of the Gothicꝶ Model, it f 
well known that their Kings were ſo far from being abſolute, that the Aſſembly ef 
Eſtates, or great Councils of thoſe Kingdoms, reſerved to themſelves a Power of De. 
poſing their Kings for Tyranny and Mif- government; as I have already proral 
was frequently done, not only in Eng/and, but in all the Neighbouring Kingdoms 
without any Imputation of Rebellion. And I have alſo given you a Quotation oy; 


608 


of the ancient Mirror of Zuflices, which tells us, that upon the Election of the 


firſt King of this whole Iſland, © The Princes that choſe him then cauſed him to 
Mercur. P. 3. “ ſwear, that he would maintain the Holy Chriſtian Faith with all his Power 
© ſhould Rule his People juſtly without regard to any Perſon, and ſhould be obe. 
dient to ſuffer Right or Juſtice, as well as others, his Subjects. And if this 
„ were not an Original Contract, I know not elſe what to make of it. 
And now that upon a Failure to perform theſe Things, a Forfeiture of the Crown 
would follow, and that thereupon he would ceaſe to be King; Pray ſee thoſe an- 
cient Laws in Lambard's Saxon Laws, and Sir H. Spelman's Councils, which g0 un- 
ys on der the Name of King Edward the Confeſſor's; (though they were made as Hyven. 
g ven. den ſhews us, in the time of King Edgar his Grand father) where among thoſe 


cap. 6. Hoven- , 0 5 
den's Annals Laws of King Edward that were confirmed by K. Wham I. this is one : Rex 


OM art 2. P. 608. autem qui eft vicarius ſummi Regis ad hoc eſt conſtitutus, ut Reg num terrenum, & 


populum Domini, & ſuper omnia ſanclam veneretur Eccleſiam, & ab infuriis de- 
fendat, & male ſicos ab ea evellat, & penitus diſperdat, quod miſt Jecerit nec nomen 
Regis in eo conflabit ;, that is, not fo much as the Title of King ſhall remain to 
him. And in the ſame Senſe Bracton is to be underſtood, in his Second Bock; Eft 
enim Corona Regis facere Fuſtitiam, & Judicium, & pacem tenere, fine quibus con- 
tere non poteſt, nec teneri ; which may be thus render'd, That it is of the Royal 
Office or Dignity, (for ſo I conſtrue Corona Regis) to do Juitice and Judgment, 
and to maintain Peace; without the Obſervarion of which, his Crown or Royal 
' Dignity cannot hold nor conſiſt. So that this is but an Explanation of my Senſe 
of that other Paſſage I have already cited out of this Author, Non 4ſt Rex ub ds 
minatur voluntas, & non Lex, i. c. He is not a King, (that is, ceaſes to tea 
King) when his Will, and not the Law Governs ; and he gives the Reaſon tor it 
in another Place, ſpeaking of the King, who was not then Hereditary, for, ad bv 
electus eſt Rex, & conſtitutus, ut faciat Fuſtitiam univerſis. 

Therefore if he thus totally deviate from the End ot his Creation, his Autho- 
rity ceaſes, and is at an End. So that nothing is plainer, than that our Ancient 
Laws have declared the King to have loft the Title and Right of being King, in 
caſe of notorious Tyranny, and Breach of this Original Contract; and that the ar- 
cient Lawyers Bra%on and Fleta, gave the fame Interpretation of this Law, is 
as plain. / 

80 that what you have {aid to evade or miſinterpret the Authority of theſe Au- 
thors, as to the Points of Non-Refiftance and Forfeiture of the Regal Power, will 
ſignify nothing; for as to what you ſay of that Clauſe of Reſiſtance being let 
our in all ſubſequent Charters after this of K. Johns, and therefore that it was 19 
binding Law to his Succeſſors, I do not deny the Matter of Fact, that it was ſo 


Caf. 24. 


Right of Reſiſtance in the Caſes mentioned; fince as they exerciſed it before that 
Charter was given, ſo alſo they continued to do it in the Reigns of his Succeſlors 
as I have ſhown in the Hiſtory I have given you of this Reſiſtance at our laſt Meet- 
ing. And therefore conſtant Practice is the beſt Interpreter of this Fundamen® 
Law. As for my Evaſion of that Place of Bracton, Non eft Rex, c. I have vil 
ciently confirmed my Senſe of it, by this Law of K. Edward, as allo by 
Paſfages cut of this Author; and I will leave it to any Man to judge which is fe 


molt genuine Interpretation of this Place, He is not a King, (that is, ceales n 
be ſo) when his Will, and not the Law Rules; or, Thar he dees not al as 4 "Y 


omitted; yet that does not prove, that the whole Nation ever renounced theilt 


other | 


2 


3 — IS. R 
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as you interpret it. But you grant ſuch a King is really a Tyrant, yet may not be 
-fiſted, nor can loſe, his Power. And why ? Becauſe it is abſolute and unconditio- 


: | This is to take that for granted which we deny ; for he that hath not the full 


na 
bur the King of England has neither of theſe ; Ergo, &c. And if this be 10, ſee 


what Grotizs ſays expreſly of ſuch a Prince (as high as he is for the Non-reſiſtanee 733. 1. cap. 4. 


and ſole Power of making Laws, and impoſing Taxes, is not abſolute Monarch, 


509 


of Abſolute Monarchs,) Si Rex partem habeat ſummi Impern, partem alteram popu- dect. 13. 


lus, aut ſenatus, Regi in partem non ſuam involunti vis jufta oppont poterit, quiz 
catenus Imperium non habet; quod locum babere cenſeo, etiumſi ditum ſit, belli 
oreflatem penes Regem fore; id enim de Bello externo intelligendum eſt, eam alio. 


qui quiſquis imperii ſumm partem habeat, non poſſet non jus babere eam partem 


zuendi, quod ubi fit, poteſt Rex etiam ſuam partem belli jure amittere: Where 
ou ſee, that the Opinion of; this learned Author is, That a limited King may not 
only be reſifted in Caſe he invade that Part of the Supreme Power that does not 
belong to him, but may alſo loſe his own Share of the Empire by Right of War. 
Now further, that our ancient Lawyers believed, that our King had not the whole 
Power, OF vu C eis in their Hands, appears by that Paſſage fo often cited out of 
Braton, Rex habet ſuperiores, Legem per quam ſactus eſt Rex, & curiam Baronum, 
cc. which you ſtrive to evade, by ſuppoſing I know not what Moral Superiority, 
which the Court might only exerciſe towards the King by Remonſtrance, or Peti- 
tion, in ſetting forth his Deviations againſt a Law. But what if he had refuſed 
to hearken to them? Why then, ſay you, all the Remedy was expeffer Deum 
Ulorem ? Now if this was all, then every private Subject had ſuch a Moral Supe- 
riority ; for Bracton ſays of them, locus erit ſupplicationi, ut factum corrigat, & 
emendet, quod fi non fecerit, &c. then he was to look for God to revenge it. But 
Bratton and Fleta are more expreſs in this Point, and ſay, that this Curia Baronum 
were not only Socii but Magiſtri; for ſay they, qui habet Socium, habet Magiſtrum: 
So that ſurely this Bridle muſt have been ſomewhat more than bare Prayers, Re- 
monſtrances, or denial of Money; nor is your Reaſon to the contrary cogent, 
fince it is only drawn from a Simile between Chriſt, the bleſſed Virgin, and the 
Law of Moſes. Now you know very well that Similes are not Arguments, nor 
can any Argument be drawn from them. But indeed it plainly appears by what 
follows in Bradton, that he ſuppoſed this Power to be ſomewhat more than meerly 
Moral; for he there ſays, that if the People cry to God for want of Tuſtice 
againſt the King, he will ſend for a Foreign Nation, who ſhall come and deſtroy 
both them (v2. the Barons) and their King ; which would have been a vain Threat, 
if He might have choſen whether he would be reformed by them or not. 

And that King 7ames the Firſt, himſelf was fatisfied of this Original Contract, 
may appear by his own Words, in a Speech to both Houſes of Parliament, 1609 ; 
where he expreſly tells them, that the King binds himſelf by a double Oath to 
the Obſervation of the fundamental Laws of his Kingdom; Tacitly, as being a 


King, and ſo bound to Protect, as well the People as the Laws of his Kingdom; 


and Expreſly by his Oati at his Coronation; ſo as every King in a ſettled King- 
dom, is bound to obſerve that Paction made to his People by his Laws, in framing 
the Government as agreeable thereunto, according to that Paction which God 
made with Noah after the Deluge, Ec. 

To conclude; if the firſt King of the Saxon Race took the Crown upon Condition 
to maintain the Fundamental Laws and Conſtitution of the Government, and that 
he was never inveſted with an abſolute Deſpotick Power of making Laws, and 
mailing Money at his Pleaſure; but the People reſerved to themſelves their Share of 
both, at the firſt Inſtitution of the Monarchy ; all thoſe Princes that claim by Vir- 
tue of their Right, are tied by this firſt Original Contract, whether they ever 
took any Coronation Oath, or not. Nor though the Crown is now become no more 
EleQive, does it at all alter the Condition or the Limitation of his Anceſtors, as 
long as the preſent King holds by, and under the ſame Title, and by vertue of the 
ſame Original Contract; ſince, as it was by the Peoples Will that it was at firſt 
Hlective, 10 it was alſo by their Will, that it became ſucceſſive; ſince every En- 
nil of the Crown upon Heirs, can only proceed from the People's Agreement or 


ct to maintain it as a ſtanding Law]; or elſe every King might alter it at his 
| ure, : 
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As for your next Reply, That if we refift the King, becauſe when he torr 
rant he acts not as God's Lieutenant, but the Devil's Miniſter : for hit pi A | 
ſumption is precarious ; ſince if we can ſuppoſe the Devil does ever a 
Force, we may alſo repel the ſame by Force; or elſe thoſe famous Storie; of 
Witches and Spirits being afraid of, and flying from naked Swords, are all fit: 
J beg your Pardon for ſpeaking fo long, which I could not well contract into lle 


lawful to reſiſt the Devil, yet we cannot uſe carnal Force againſt him 


Compaſs, without paſſing by your Arguments and Anfivers to my Quotations, 


M. You have indeed outdone me in making long Speeches; but I have bend 
you patiently, becauſe I cannot deny but that you have argu'd fairly, had it hee 
upoq a right Foundation; but fince it is not, pray give me Leave to ſet you right 
and ihew you, that notwithſtanding all you have urged to the contrary, yer ai 
our Kings lince the Conqueſt were abſolute Monarchs; and if fo, not only irre. 
fiſtible upon any Breach of their Coronation-Oaths, but alſo have been inveſted 


with ſuch an abſolute, uncondition'd Power, as can never be loſt or forfeited up- 
on account of the higheſt Acts of Tyranny. But before I come to my Prooks, piye 
me Leave to ſay ſomewhat to thoſe laſt Citations you have brought from King 
Edward's Laws, as allo from Bracton and Fleta. Firſt, As to that Law you have 
Cited, that paſſes under the Title of one of thoſe confirmed by King Wilham the 
Conqueror ; give me Leave to tell you, that I much queſtion whether it he 
genuine, and not foiſted in by fome of the Monks that had the keeping of the (o. 
pies of thoſe Laws in their Monaſteries, after the Original it felf was no more to 
be found. For in the firſt place, I muſt obſerve, it does not favour of that abſolute 
Power that I take King W:llzam to have acquired by his Sword, to own his Royal 
Dignity forfeitable; or that he could loſe the Name of King upon any Account 
whatſoever z as this pretended Law ſeems to intimate, by theſe Words, nec zonen 
Regis in co conſtabit. Now that it ſtrongly favours of the Ignorance of the Monks, 
1 ſhall ſhew you by the very Law it ſelf, wherein the chief Points for which the 
King muſt loſe his Royal Title, is not only if he does not defend his Farthly 
Kingdom, but alſo the People of God, that is, the Clergy ; and alſo {hall fail to 
reverence Holy Church, that is, the Biſhops and Clergy ; of whom the Monks 
looked upon themſelves as the chief, and moſt confiderable Part; as allo, if he 
fail to deſtroy Evil-doers, (that is, Hereticks out of the Church), then, forſooth, 
not ſo much as the Name of King muſt remain to him. Now, pray the 
Conſequence of this, and whether you will own this to be a Fundamental Lau 
of the Kingdom; for then at this rate, Henry VIII. who ſuppreſſed Monatteies, 
and took away Abby-Lands, and let injurious Perſons ſpoil the Church by dact:- 
lege; and alſo all other Princes who have not extirpated thoſe, who, when tis 
Law was ſuppoſed to have been made, would have paſſed for Hereticks, (thats 
all Proteftants,) muſt have all forfeited their Royal Dignities : And conſequently 


the Pope did Henry VIII. and Queen Elizabeth no Wrong, if in Purſuance of tis 


Law, he e:communicated them, and declared they had forfeited their Crown ; 
ſince this Law fays, that Pope John teſtify d this Truth, quod nomen Regis perii. 
Bur notlüng makes out more evidently to me the Forgery of this pretended lan, 
than the notorious Faults there are in the Chronology, where the Sentence of Pope 
John againſt King Childerict, is mention'd as an Evidence to make it good; wlele- 
as indeed, it was not Pope John, but Zachary, who gave this Sentence. But i 
Hovenden's Copy of this Law, there is yet a more groſs Error; for it makes 
Pepin, and his Son Charles, to have writ to King Wi/liam the Baſtard, upon thei! 
hearing this definitive Sentence ſo wiſely given concerning the Title of 1 
King; all which is ſo notorious a Piece of Folly and Ignorance, that it needs 10 


other Confutation. But granting that Part containing the Law it ſelf, to be 
genuine, it does not at all ſet forth your Original Contract, or make it a Fortet- | 


ture in the King to do any of thoſe things which you ſuppoſed to be main Parts 
of the Fundamental Conſtitution ; only fays in general, That unleſs he defen 

* his Earthly Kingdom, and the People of God, and reverence Holy Church, 1 
* defending it from injurious Perſons, and removing Evil-doers from it, the Name 0 
* theKing will not belong to him. Now all this the moſt abſolute Monarch in 


Chriſtendom, even the King of France himſelf, will ſay he performs to a Title. 


And therefore there is no fear of a Forfeiture for any King, tho' never ſo Able, 
lute and Tyrannical, upon theſe Terms, unleſs he will do that which I think he 
too wiſe ever to go about, to deſtroy his People wilfully, or to fall upon 5 
Church and Clergy, 2 x 


Dialogue the Tenth, 

in Anſiver to your firſt Authority out of the Mirror, 1 think it of no Authority, 
ſince that Authorwritin the Time of Edward I. and II. long after the Saxon Times; 
and beſides, his Relation of Forty Princes chuſing a King, ſounds like a Fable, 
-here being no ſuch thing mention d in the Saxon Chronicle, or any other ancient 
iſtorian. And as for the reſt of the Places you have cited out of Bratton and 
Fra, to prove this Notion of a Forfeiture, I muſt freely tell you, that they do 
not ſeem to me to come up to the Point for which you bring them ; for as to that 
Place you have Cited out 0 Bratton, Non eft Rex, & c you and 1 differ about the 
&-nfe of it; and I ſee no Reaſon why I may not ſtill keep my own Opinion. 
The other Place I confeſs ſeems more expreſs, vis. Thar it is the Crown or Dig- 
© nity of the King to do Juſtice or Judgment, without which it cannot hold or 
© confiſt :? This alſo does refer only to ſuch Juſtice and Judgment as the King is 
to give and diſtribute between Man and Man, without any Relation to his own 
Actions towards his Subjects. And if a Prince will not do this, either by himſelf 
or Deputies, I grant, his Crown or Royal Dignity cannot long ſubſiſt to be main- 
ind; fince this will bring all things to utter Confulion© that Strangers will 
ſoon be encourag d to invade the Kingdom; nor will the People be at all con- 
cern'd to affiſt ſuch a King againſt them, ſince they can be in no worſe a Condi- 
ton under a Stranger than under him. But as for the ancient Superiority of the 
Law and Court of Barons, there mention'd, to be over the King, that {till 
ſeems to me to be only a Moral, and not a Coercive Power; ſince the Law alone 
is but a dead Letter, and can force no Man of it ſelf, without the Power of Men 
to ſupport it ; and there can be no Interpreters of this Law but the King, and his 


judges out of Parliament; and the Parliament fitting, that alone, that is, not the 


Houſe of Peers or Commons alone, or both together; but the King, Lords, and 
Commons, Jointly, that can interpret Laws. But let the Power of this Court of 
Barons have been anciently what it will, it ſtems to relate only to the Peers and 
Tenants in Capite, and not to the Commons at all, fince none ever heard them 
called the King's Companions : And as for any Coercive Power in the Two Houſes 
over the King, I have already ſhewed you, that the two firſt Parliaments of Kin 
Charles II. have expreſly renounced it for themſelves and the whole Nation; an 
therefore I muſt ſtill ſtick to my firſt Concluſion, That the King is not to be reſiſted 
upon any Terms whatſoever, neither can forfeit his Royal Dignity by certain gene- 
ral, antiquated Laws ; or by the forced Interpretations of ſome doubtful, obſcure 
| Paſſages in our ancient Lawyers. But I ſhall now proceed to prove, 

F. I pray give me Leave to reply to what you have now aid, before you go to 
any new Head. Firſt, In anſwer to what you have now objeCted againſt the Au- 
thority of that Ancient Law-Book, the Mirror, I think you have no Reaſon to ob- 
Jet againſt it, ſince the Author is ſuppoſed by our Antiquaries, to have peruſed 
many ancient Saxon Laws, that are now loft ; as you may ſee in thoſe that relate 
to King A/fred's Proceedings againſt his corrupt Judges, and other things. Then as 
to what you object againſt the Genuineneſs of this Law of Edward the Confeſ- 
or's, it is certain, that ir is found in theſe very Words, with very little Alteration, 
in all the Copies of K. Edward's Laws; only in Hovenden, inſtead of Rex quia Vica- 

rus ſumm Regis, it is, Rex atque Vicarius ejus; which is no great Difference, and 
may relate to the King's Lieutenant, in his Abſence beyond the Sea, for which there 
was often occafion for our Kings, when Dukes of Normandy, after their Acceſſion 
to the Crown. And therefore tho' I grant ſome Clergymen (they having then all 
the Learning of the Nation among them) might drawup this Law into the Form it 
ws made, and ſo render it as advantageous for the Church as they could; yet that 
this Clauſe was not the Addition of any ignorant Monk (as you ſuppoſe) will ap- 
Pear from this, That it is recorded by Hovenden, who lived and wrote about a hun- 
red Years after it was thus confirmed: And we cannot ſuppoſe all the Copies of 
theſe Laws to be loſt, and one ſingle Copy to be left, and corrupted in ſo ſhort a 
Time. And tho? it is true, this Law is not found among thoſe ſet forth in the laſt 
Edition of Hulph, yet does it not therefore follow, that there was no ſuch Law 
dyer made or confirmed by King William ; fince thoſe Laws in Ingu/ph ſeem to be 
more like an Epitome of the criminal and feudal Laws, confirmed or added by that 
King, than an exact Body of all the Laws of the Confelſor; thoſe having been writ 
Latin, and confirmed by King William in the Fourth Year of his Reign; whereas 
15 Copy was publiſhed in French, for the Uſe of the King's Norman and French 
Jets, and that long after King Wiliem's coming tg the Crown ; for Ingulph 
3 tells 
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©, from London in the French Tongue, (in which they were put forth, leſt he 


aid to be written by | 
it will be at moſt but a Mz/-nomer, or Error of the Tranſcriber, putting 


; Wl Eels 92 | 
1 0 > 20 n * 4 + % „ Y * . A : 
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tells Us, i That after B Dome ſday Book was made, 8 he brought f thoſe Laws down 


* any of his Monks, ſhould thro Ignorance, happen to offend his Royal Majid 


© by an unwary Breach of them)“ But as for the Faults in the Chronology int 


1 


them to the Pope, and not to King Milliam at all; and then 


Fobn for Zachary. But if you will have my Opinion of this Matter, eo gar 


Story of Charles and Pepin, in all the beſt Copies of theſe Laws, this Letter js 


3 


grant, that this Paſſage in the Law concerning theſe Princes writing to the po | 2 


about the Depoſition of King Chi/derick, might be an Addition of thoſe Monks 
who firſt tranſcribed thoſe Laws, and made fort Gloſſes upon them; and yet th 
Law it ſelf might be genuine notwithſtanding; and if the Law it ſelf be f - 
mult he underſtood in a larger Senſe than what you would put upon it: For fn 
by defending of his Kingdom, muſt be meant, not only., the bare defending i 
againlt Foreign Enemies, but alſo againſt the Wrongs and Oppreſſions of his own 
Miniſters and Office; which it he ſufter by a wilful Negligence, or on ſet Pur. 
poſes, he will as mu ottend againſt this Law, as if he had done it himſelf and 
{o will lie under the ſame Penalty. Much leis will theſe Paſſages concerning de- 
fending the Clergy, and reverencing the Church, render this Law either void. or 
impracticable ; for ſuppoſe you take Populus Dei, in the ſtricteſt Senſe, to fignify 
the ſame with Servus Dei, (which I grant always to ſignify the Clergy in our ancient 
Saxon Laws and Charters) yet all this does not make this Law void and impracti- 


cable; fince ſure, maintaining the Worſhip of God is one Part of the Duty of a 


— 


Chriſtian King; nor can this be well pertorm'd without ſome Men ſer apart for 
that Purpoſe, and that theſe Men cannot attend their Sacred Function, without he- 
ing maintained in their juſt Rights and Liberties; neither is it any Conſequence, 
that theſe Clergy muſt always conſiſt of the very ſame Orders of Men, as when 
this Law was made. So that ſuppoſe the Monks were then held as a neceiliry Part 


of this Clergy, Will it follow, that it was not lawful for the State to alter of take 


them away ? For then no Religious Order that was then in being, could have been 
ſuppreſled atterwards; which no Papiſt will ſay. So that the Meaning of this Clauſe 
in the Oath is no more, than that the King ſhould from time to time defend all 
ſuch Clergy men, ſuch as the Nation, (that is, the Legiſlative. Power) ſhould think 
uſeful and neceſſary for God's Service, without being tied to any certain Orders 
or Degrees of Men, provided thoſe that are particularly ordain'd by Chriſt and his 
Apoſtles, for the Service of his Church, be inviolably maintained and preferred, 
So likewiſe for the Church it ſelf, granting, (which may alſo be queſtion d) dat 
at the Time when this Law was made or confirmed, Popery was come to its Height, 


and ſo was the eſtabliſh'd Religion of the Nation; and conſequently that by the ö 
Church here mention'd, was then to be underſtood the Romiſh Church or Religion, 


(as we now call it) ; yet does it not follow, that the King by this Law is to forfit 


his Crown, if he ever alter it; for the Law only ſays in general, that he ſhall r. 


verence the Church of God, that is, That Profeſſion oi Chriſtianity, or Way, 
which he and the great Council of the Nation ſhall, upon the moſt mature Judg- 
ment and Deliberation, think to be ſo. So that all that can be deduced from this 
Clauſe, is, That the King ſhall reverence Holy Church, that is, maintain the io 


feſſion of Religion, which {hall be eſtabliſhed by Law, and ſhall make no Alteration 


therein, without the general Conſent of the whole Nation in their great Councils or 
Synods, conſiſting as well of Eccleſiaſtical as Secular Members: And fo likewiſe 
he ſhall defend it from all injurious Perſons, that would invade the Rights d the 
Church and Clergy contrary to Law, and ſhall root out all Evil-doers, that is, all de- 
bauch'd and wicked Profeſſors of Chriſtianity ; for ſo Maleficos properly. figniies, 
and not Hereticks, as you would render it, (who are not Eyil-doers, but. falſe be 
lievers); or if it-ſhould be interpreted for Hereticks, it is not thoſe that then might 


be looked upon as ſuch, but what the preſent Church ſhall ſo determine; or elle ue 


muſt own the former Church to have been infallible in all her Determination 
that I can {ee nd Reaſon upon the whole Matter, why this Law ſhould now become 
void or unprofitable, by reaſon of any Alterations in Religion, or of thoſe Men that 


were then to exerciſe the Functions of it, as long as all the neceſſary and mate! 
Parts of both are preſervd, as they are to this Day; for otherwiſe this Law wor? 
have tied up the King and Nation from making any Reformation in Religion,! 


uch ſe 


never ſo much for the better; or tho? the National Church %ad never ſo m 15 
* N . yl | © Qu 
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vired it, which I ſuppoſe no true Proteſtant will-affirm. As for the Authority of 


Ghar Ancient Law-Book, call'd The Mirror of Fuftices,Ithink Im 
on it, notwithſtanding any thing you have urg d to the contrary. 


ay very well inſiſt up- 


- 


But as for thoſe Paſſages out of Bracton and Fleta, which I have brought to 


confirm and ſupport our Senſe of this Law, and which you labour to avoid, by 


utting too general and looſe an Interpretation upon them; whereby you would 
make them only to ſignify, that the King is to maintain right Judgment and Juſtice 
een 
1 that he is not obliged upon any Penalty to obſerve the ſame Things in reſpect 
of himſelf, or his own Officers or Miniſters; this is all one, as if a Shepherd, 
who had a Flock of Sheep committed to his Charge by the Owner, having fiſt 
fleeced, and then killed and deſtroyed them, and converted the Wool and Carcaſſes 
to his own private Uſe, ſhould then tell the Owner, that he was indeed to defend 
che Flock from Thieves, Wolves and Foxes, but that it was no part of his Bar- 
gin to keep them fate untouch d from himſelf, or his Servants, or ſo much as his 
own Dogs. But that the Senſe of Bra@on and Feta is quite otherwiſe, ſufficient- 
ly appears by theſe Places I have now cited; and if thoſe will not do, pray conſi- 
der theſe that I ſhall here add. For Brafon allo, in the ſame Chapter, tells us, 
Ad hoc creatus eft Rex] & eleflus, ut Fuſtitiam faciat univerſis. And he alſo 
there recites the ancient Coronation Oath in theſe Words: Deber enim Rex] in 
Gronatione ſua nomine Jeſu Chriſti hec tria promittere Populo ſibi ſubdito, Impri- 
mis, ſe eſſe pracepturum, & pro viribus opem impemſurum ut omni Populo Chriſtiano 
vera pax omni ſuo tempore obſervetur. 2. Ut rapacitates & omnes iniquitates in- 
terdicat. 3. Ut in omnibus Judiciis æquitatem . & miſericordiam, ut in- 
dulgeat ei ſuam miſericordiam clemens Deus. Now, how can a King obſerve this 
Oath, that robs the People of their Goods, and raiſes Taxes contrary to Law? Or 
how can he continue a King, who violates all the Ends of his Inftitution 2 From 
all which it appears, that by this Juſtice and Zudgment muſt be meant, not only 
the King's own obſerving Juſtice towards his People, · but alſo his prohibiting his 
inferior Miniſters and Officers from ſpoiling and oppreſſing them. And that no 
Prerogative can Juſtify him in the doing otherwiſe, is as evident from another 
Place in Brafon, where he tells us, That Regia poteſtas Juris eſt, non Injurie, && 
nihil aliud poteſt Rex niſi quod jure poteſt. But Heta is ſomewhat larger on this 
Head, tho to the fame Effect, when ſpeaking of the King's Power or Prerogative, 
he ſays thus; Er licet omnes potentid precellat, cor tamen ipſius in manu Det eſſe de- 
bet, & ne potentia ſua maneat inſrænata frænum imponat temperantie, & lora mo- 
derantie ;, ne trabetur ad injurtiam, quia nibil aliud, hoc eft in terra, niſi quod de 
Jure poteſt : nec obſtat quod dicitur, quod Principi placet legis habet poteſtatem, 
quia ſequitur cum lege Regia, que de ejus Imperio lata eft, non quicquid de volun- 
tate Regis tantopere præſumptum efl, 2 
thortatem preftante, & habita ſuper hoc dehiberatione, & tractatu rete fuerit defi- 
nitum. Which not only ſhews, that our Ancient Exgliſp Lawyers in this agreed 
with the Civil Law, and gave the ſame Account of the Original of the Royal 
Power as that Law does, vig. that it was conferred by the People of Rome, on the 
Roman Emperor, by the Rex Regia, mentioned in the old Civilians I have former- 
ly cited; and alſo ſhews, that our Ancient Lawyers ſuppoſed that by a like Law 
among us, the Royal Authority was originally derived from the Conſent of the 
People of England ; without whoſe Advice and Aſſent, included in that of their 
Repreſentarives, here called Conſilium Magnatum (Conſilium being taken for Conſent 
in this place, as I have prov'd it often fignify'd) no Law can ever be made. Now, 
it the King will not be ruled by this Bridle of Moderation, this Author, as well 
% Bracton, tells us, That the King then hath his Superiors, the Law and his Court 
of Barons, who were as Maſters to put this Bridle upon him. But admit, he 
wil run away with this Bridle between his Teeth; all this had ſignified nothing, 
it there be no other Remedy left us, e bare Supplication or Remonſtrances to 
the King of his Duty; and he might have diſſolved the Parliament before ever it 
could have any Time to do either the one or the other. 

To conclude ; That the King was at firſt elected and created for this End, that 
he may do Juſtice to all Men; and that this Juſtice does not only concern his 
mantaining Juſtice between his Subjects one towards another, but alſo in reſpe&t of 
limſelf, his Children and Subordinate Officers and Miniſters that act by his Com- 
miſion, appears by what follows in Brafton, after the King's Coronation-Oath : 

Uuy- Poteftas 


” 


Man and Man, without which his Royal Dignity cannot hold or ſubſiſt: 


Lib. 3. c. 9. 


Lib. 1. c. 17. 


d 2 Magnatum ſuorum conſilio Rege au- 
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Poteſtas (/cil. Regis) itaq; Furis eff non injuriæ, & cum ipſe ſit Author Nuri: 5 
Leh 114 injuriarum naſci occaſio, & et jam qui em icio ſuo alios — 
habet, id ipſum in 8 perſona committere non debet. So that it is plain 4 
if he either command or permit theſe wilful Injuries generally all over his Kine. 
dom, he fails to defend it according to King Edward's Laws; and if he thus Ro 
to defend it, he thereupon loſes or forfeits his very Title or Office of a Ring 
ſince he cannot keep or hold his Crown, or Royal Dignity ; for-withour Juſtice 4 ] 
cannot ſubſiſt, and this by the Original Contract. Since upon whatever Terms the 
firſt King of this Race took the Crown, upon the ſame Terms all his Poſter; 
who fucceed either by Election or Right of Blood, by virtue of that firſt Com- 
pact, are to hold it under the like Penalty of a Forfeiture, in Caſe of a wilſul 
Neglect or Violation of their Duty. | 775 25 
M. J confeſs you have made a ſpecious Proof of this Original Contract you 10 
much talk of, and more than ever I thought could have been ſaid for it: Bur ler 
it he what it will, it is certain, in the firſt place, that whatever coercive Power the 
Two Houſes of Parliament might pretend to when Bratton: wrote, they have ſb. 
lemnly renounced it in Two ſucceſſive Parliaments in the Reign of King Char 
the IId; therefore I ſhall not inſiſt any longer upon Old Antiquated Laws, or Ori. 
ginal Contracts, which are not directly expreſſed, but conſequently deduced at 
beſt. But E muſt now tell you, that let the firſt Inſtitution of this Government have 
been what it will in the Saxon Times, and what Original Contract ſoever you may | 
pleaſe to fancy between them and their Subjects; yet this was all gone, and out 
of doors, by that abſolute Conqueſt which King William the Iſt made of this King- 
dom for himſelf and his Heirs, who do not at all claim under the Title of the Sun 


Kings. For fince this Anceſtor of our new Kings had no juſt Title to the Crown 
but by the Sword, and that he gain'd this Kingdom by the Conqueſt of King Ha. 
 rold, and the People of Exland who had elected, and tought for him; as alfo by b 
the ſubſequent Recognition of this Right by all the People of Eng/and, in their 0 
Oaths of Allegiance ſo oftem repeated to King Wi/htam and his Succellors, they | a1 
have thereby acknowledged it to be as abſolute a Monarchy by Conqueſt, as ever of 
was inſtituted by any Prince in the World. And tho' I grant, that ſeveral of the th 
Conquerors have been graciouſly pleaſed to grant divers Privileges to the People of tit 
this Nation, and ſome of them perhaps the ſame they enjoyed in the Saxon Time; no 
74 yet can they not enjoy it by vertue of that Original Contract you ſuppoſe to have wil 
Key been made between the firſt King of that Saxon Race, and the People of England: m 
1 For, 2s I ſaid but now, King W:ll;am had no Right by any Title from King Edæard La 
N the Conteſſor, but wholly by his Sword, as I ſhall prove by and by. up 
1 But however, theſe Conceſſions ought not at all to derogate from the Abſolute It 
1 neſs of the Power, or the Indefeaſibleneſs of our King's Title: For fince theſe Li- Pa 
16 1 mitations of Abſolute or Imperial Power did not proceed from any other Original, hir 
17 FP. 211. than the free and voluntary Conceſſions of our Kings, and not from any Compact fv 
14 with their People; they do not at all derogate from the uncontrollable and unac- Li 
45 countable Sovereignty thereof: So that we may very well diſtinguiſh between the wh, 
149. Being and Hence of Imperial or Sovereign Power, and the Exerciſe or Emanation aff 
Pk thereof. As to the Being and Eſſence of it, it is in as full Perfection in the Li- va} 
11 mited, as in the Arbitrary Sovereign, tho' the Law confines and limits him in the he x 
5 Exerciſe thereof; but to be confined in the Exerciſe doth not deſtroy the Being, liga 
1 nor diminiſh the Perfection of Sovereign Power: for then the Power of God him- it i 
$4 {elf could not be Sovereign, becauſe there are certain immutable Rules of Truth bety 
14 and Juſtice, within which it is neceſſarily limited and confined ; but God is neverthe- But 
03h leſs a perfect Imperial Sovereign over the Univerſe, tho' the Exerciſe of his Govelt- of l 
© þ ment over his Creatures he limited by the Eternal Laws of Truth and Equity. It ſo de 
15 is true, that this Limitation of Almighty God is intrinſical, and proceeds from tbe all t. 
12 Perfection of his Righteous and Holy Nature; but yet it ſhews, that the moſt pet Char 
1 dect and abſolute Imperial Power may, without a Contradiction, be confined with. ly of 
| | in Bounds, and limited in the aCtual Exerciſe thereof ; and that ſuch Limitation of to be, 
438 Abſolute Imperial Power ( proceeding wholly from it ſelf) doth only qualify : aud J 
1 temper, but not deſtroy the Eſſence of it. And therefore Coke, in Cxodry's Cale nlty f 
| faith, That by the Ancient Laws of this Realm, England is an Abſolute Empi® of pre 
and Monarchy, and that the King is furniſh'd with plenary and entire Power, it. 2painf] 
rogative and Juriſdiction, and is Supreme Governor over all Perſons within this of | 
Ole 


Realm, - 
There: Withor 


Dialogue the Tenth. © 515 

Therefore whoever will conſider the Original of this Limitation of Sovereign 
power, to have proceeded wholly ab intrimſico, from the voluntary Grants of 
our firſt Monarchs after the Conqueſt; and will alſo diſtinguiſh the Eſſence 
fom the Exerciſe of Sovereign Power, will find there is no Contradiction be- 7% 
tween the Fulneſs of Sovereign Power in the Root, or Eſlence of it, and a Le- 
gal Limitation of the Uſe and Exerciſe thereof; and from hence it comes to 
paſs, that the King of England, tho he be thus limited in the Uſe and Exer- 
ciſe of his Power, yet he is till as much the Fountain of all Power and 
uriſdiction within his Dominions, as if he were Arbitrary ; he hath none to 
ſhare with him in the Sovereignty, but all Power and Authority is derived 
from him, like Light from the Sun: In him alone it 1s radically and origi- 
nally placed; he hath no Sharers or Copartners with him in the Sovereignty, 
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none co-ordinate with him in the Government, none Equal, no Superior, 


but only God to whom alone he is ſubject. Hence faith Bracton, Omnis quidem ” 
ſub eo, & ipſe ſub nullo, ſed rantum ſub Deo, non ef inferior ſibi 1 Lib. 1. c. 8 
non Parem 2. in regno ſuo; and afterwards, Ipſe autem Rex non debet eſſe 
ſub homine, ſed ſub Deo. . : 3 | 
Therefore tho I grant the King is obliged by his Coronation Oath, to keep 
to theſe Limitations, which both he and his Predeceſſors have ſworn to; yet 
if he any ways fail in the Performance of it, this Failure cannot give his Peo- 
ple any Manner of Right to take up Arms againſt him, and to reſiſt him in any 
ſuch Caſe, much leſs can ir cauſe a Forfeiture of his Royal Power; fince being 
at firſt the ſole Sovereign Power, he did not by putting this Limitation there- 
rnto, intend to part with any Share of it to the great Council of the King- 
dom, or Parliament, but only to take them into a Part of the Care and Trou- 
ble of the Government, - and to limit his Prerogative from paſſing any Laws 
or raiſing any Money without their Aſſent, unleſs in Caſes of great Neceſſity; 
and then, if he is ſtill Judge of this Neceſſity, as certainly he is in the Intervals 
of Parliament, it can never be ſuppoſed, that the firſt Prince, or his Succeſſors, 
that parted with theſe Privileges to the People, ever intended to be ſo ftraitly 
tied to them, as that in no Caſe whatever, tho never fo preſſing, they ſhould 
not depart from them, much leſs that he ſhould forfeit his Crown if he ſhould 
wholly break them, nay ſhould perſiſt ſo to do, and reſolve to turn this Li- 
mited into an Abſolute Deſpotick Monarchy ; ſince the Obſervation of theſe 
Laws being bur Conceſſions of his own, or his Predeceſſors, can never be looked 
upon as Conditions of his holding the Crown, nor of the Subjects Allegiance to 
it; there being, as you your ſelf confeſs, no ſuch Clauſe expreſs'd in either 
Part, neither in the King's Coronation Oath, nor yet in theirs of Allegiance to 
him, as you your ſelf cannot but. acknowledge; and tho' it is true, the King 
ſwears at his Coronation to keep and maintain the Laws, yet Grotius teils us, 
Lib. 3. cap. 3. That an Empire or Kingdom does not ceaſe to be abſolute, altho* be 
who 15 to rule promiſe ſome Things to God, or to his Subjects, even ſuch which may 
appertain to the Manner of 1he Empire; and that not only concerning the Obſer- 
vation of the Natural or Divine Law, hut of certain Rules to which without a Promiſe 
he were not obliged. So that in ali Promiſes of this kind, the Manner of the Ob- 
ligation is not reciprocal, or of the ſame Sort on both Sides. As for Example, 
it is only moral in reſpect of the King, and it is left wholly to God to judge 
between the King and his Subjects, and to puniſh him when he breaks his Part: 
But to the King as God's Lieutenant on Eaith, it belongs not only to judge 
of his Subjects Breach of their Oich and Contract, but alfo to puniſh them tor 
ſo doing, and compel them to the Perfor nance of it. And of this Judgment are 
all the modern Civilians. As for Bodin 1 have given you his Opinion in the 
Chapter I laſt cited, concerning this Matter, and he as well as Grotius is clear- 
ly of Opinion, that abſoſute Monarchs, ſuch as he reckons the King of England 
to be, are not to be calle! in Queſtion or deſtroyed, let their Breach of Laws 
ad Tyranny be never ſo no:o:i0us, much leſs can they forfeir their Royal Dig- 
nity for ſuch Male ad niniftration. And tho Grotius is of Opinlon, that in Caſes - 
of great and evident Dangers of Life, Subjects may have a Right of Reſiſtance 
2gainſt abſolute Princ-s, and thoſe commiſſioned by them; What is this to the 
Caſe in Hand? viz. a Keſiſtance againſt an abſolute Monarch for Violation of 
| oke Privileges and Liberties that were granted by himſelf or his Anceſtors, and 
without which Subjects may very well 15 and ſubſiſt; as we ſee they do, under 
: "UH uUN3 the 
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the moſt abſolute deſpotick Monarchies, where they enjoy no ſuch Thing: 4. 

perhaps they do not live ſo well and freely as we do. Nay : Pupeniorf 25 * 

vou ſo much make uſe of, in his Seventh Book, will not allow * Subjects to take u 

L. vll. Cap. 8. © Arms, or reſiſt abſolute Princes, for r00 great Cruelty in 3 nor oa 

56. * impoſing too immoderate Taxes; ſince the Preſumption of Juſtice, and Neceſſ 

„for the doing of theſe Things is always on the [Prince's Side; nay, if his Pro 

4 miſes are not kept, or Privileges formerly granted are taken away, if the 

** Prince be abſolute, and will pretend any Fault, Neceſſity, or remarkable Be. 

* nefit thereby to the Commonwealth, he {hall be deemed to have added by 2 

cc Right, of which the Faculty of judging 18 wholly wanting to the Subjects; 

* fince all Privileges have this Exception, unleſs the Welfare, or Neceſſity of the 
* Commonweal forbid them to be obſerved. | 

J. Since your laſt Diſcourſe conſiſts of Two Parts; Matter of Fact, and Mat. 

ter of Right deducible from that Fact, I ſhall ſpeak to each of them in Order 

Firſt as to the Matter of Fact, it is a great Miſtake in you, and Dr. Brady, to main. 

tain that King William I. was really a Conqueror, and by his Sword (without any other 

Title) obtained ſuch an entire Victory over K. Harold and the whole Engliſh Nation, 


as gave him an Hereditary Right for himſelf and his Heirs, to the abſolute Allesi- 


ance of the whole Eng/hſh Nation, without any Reſerve or Condition whatever: 
So that all our ancient Liberties and Privileges being thereby loſt and forfeited, this 
Nation can claim nothing of that kind, but from the Grants and Conceſſions of that 
King or his Succeſſors; every one of which Propoſitions contain many notorious 
Miſtakes in Matter of Fact: For in the firſt place, K. William never claimed the Crown 
by Conqueſt, but by the Adoption and Teſtament of K. Ed. the Contellor; and I defy 
you to ſhew me any ancient Law or Charter, either of his own, or any of his immedi- 
ate Deſcendants, wherein he is tiled Conqueror: Tis true, in his Charter to 
the Abbey of Weſtminſter, he ſays, that by the Edge of the Sword he obtain'd 


* 


Per Inſpex. 1. 
E. IV. Part. 7. 


r. 26. Vid. Scl. the Kingdom by the Conqueſt of Harold and his Accomplices, yet does not found 


den 's Review, his Right on that Victory alone, but on the Donation of King Edward his Cou- 
P- 483. ſin; the Words are remarkable, in ore gladii adeptus ſum Reg num Anglorum, de- 
vido Haroldo Rege, cum ſuis Complicibus; qui mibi Regnum divind providentid de- 

ſtinatum & beneficio conceſhonss Domini & cognati mei glorioſt Regis Edwardi con- 

ceſſum conati ſunt . auferre. And this Donation he calls an Hereditary Right 

in divers other Charters, as particularly in one alſo recorded by Inſpeximus, be- 

_ 2 =o. ginning thus, In nomine Patris & Fila & Spiriti ſancti, Amen. Ego Willielmus, 
5 Rex Anglorum hœreditatio ure fads. So likewiſe his Son King Henry I. in his 


2 ad Charter to the Abbot of Ely, creating him a Biſhop, calls himſelf the Son of Hillum 


Fader: notæ, the Great, (not the Conqueror, ) Qui Edwardo Regi Hereditario jure ſucceſſit in Regnum. 


c. Fol. 221. And in vertue of this Donation, he was after his ViQory againſt Harold, by pub: 
lick and full Conſent of the whole Nation, or People of Exgland, as alſo of tht 
Normans he brought with him, Eledted or Crowned King, and at his Coroni- 

tion took the ſame Oath at the High-Altar at Weſtminſter, which his Predecelſors 


Flor Wig Hill. the Saxon Kings had taken before him; with this one Clauſefarther, which was ver 


Gean, ad hunc 
Ann. Wil, 


neceſſary to be done at that time, vis. quod equo Fure Anglos & Francos traita- 
ret : So that let his Title by Conqueſt have been what it would, it was either by 4 
Juſt Right of War, to recover his Due, or by none at all; if the former, le 
could only ſucceed to ſuch Rights as King Edward the Confeſſor before exercr 
{ed and enjoyed; ſince he came hither only to take the Crown that was ſo be- 
gueathed to him, and to hold it under that Title: But if he had no Title at all 
but his Sword, he then could obtain no juſt Right to the Crown of Exgland, eithel 
for himſelf or his Succeſſors. So that if they will only inſiſt upon their Title by ths 
Sword without any preceeding or ſubſequent Right, they may be as lawfully tui 
out again by the Sword; fince it is on d by all Writers on this Subject, that a Col 
querot in an unjuſt War can obtain no Right over a free People. A 
So much for the Matter of Fact: I come in the next Place to the Point of 
Right by the Laws of Nations. I grant indeed that a fimple Oath, or Pact herw*" 
an abſolute Monarch and his Subjects, to do or perform ſuch or ſuch a Thing; © 
to let them enjoy ſuch and ſuch Privileges does not immediately give the People 
a Power to compel ſuch a Monarch, and his Succeſſors, by Force of Arms, to 
the {irict Obſervance of them, in Caſe of a Violation on his Part. But our Caſe 13 
very difterent from this; for here. à Foreign Prince recovers a former Right to the 


Right by which he claimed ir, and is alſo ſworn to maintain the om 
1 ovem— 


Kingdom, and that by Force; and is inveſted with the Crown, in virtue of tat 


Dialogue the Tenth. - 


Government and Laws; according to which the whole Legiſlative Power was not 
in the King alone, but Jointly in the King, and the great Council of the Nation, 
without whoſe Grant, or Conſent, he ought not to have laid any Taxes upon, or 
otherwiſe oppreſſed the whole Nation, as I ſhall prove if there be occaſion. Now 
ill our Antient Rights being granted, and acknowledged by him, and a conſtant 
Common Council of the Kingdom appointed to meet, to ſee them obſerved, as it 
did many Times in this King's Reign, as alſo in thoſe of his Succeſſors, they were 
not bare Privileges conferred of Favour, and which might be obſerved or broken 
ar the Will of the Prince that granted them ; but a Form or Rule of Government 
by Laws, confirmed and agreed upon in a ſtanding Council, appointed not only to 
make them but alſo to ſee them obſerved : As appears by that Paſſage fo often 
cited, wherein the King is exprelly ſaid to have a Superior, vi. the Law, and the 
Court of Barons, who were to put a Bridle upon the King, in caſe of his go- 
verning without Law. And this farther appears, by the great Charters of Henry 


I. K. Stephen, and K. John, &c. in the firſt of which it is declared, that the Na- 
tion having been oppreſſed by unjuſt (i. e. illegal) ExaCtions, he therefore forbids 


all Common-Money , or Taxes, not taken through all Cities or Counties, in the 
time of K. Edward; and alfe confirms the Laws of his Father, whereby his Ba- 
tons, and Tenants in Capite, ſhould be free from all Taillage or Taxes ; and he 
alſo thereby reſtored to them the Laws of K. Edward, with thoſe Emendations 
which his Father had made by the Common Council of his Barons. Now the 
great Charter of K. %u was but an Addition, or rather Explanation of this Char- 
ter of K. Henry I. which was at firſt demanded by the Barons to be again con- 


frmed by this King, at the Inſtigation of Srephen Langton Archbiſhop of Canter- h 240, 241, 


bury, as Mat. Paris ſhews us at large. 
Now fince neither K. Wi/ham the I. nor his Succeſſors, ever changed the Fun- 


damental Conſtitution of the Government, as to the Legiſlative Part of it, (as hath 
been already proved) and that thoſe Breaches that had been made upon it, by 
taking Taillage or Taxes, without the Conſent of the great Council, are all hereby 
expreſly forbid ; theſe are certainly more than ſuch meer Privileges, which the 
King himſelf is the only Keeper of, and can diſpenſe with at his Pleaſure; but are 
indeed ſuch Fundamentals as concern the very conſtituent Form or Rule of Go- 
vernment ; which, as I have alſo proved, was mix'd not limited, in the very firſt 
Inſtitution. And though the learned Puffendorf agrees with you in the Caſe of 
Compacts between an abſolute Monarch and his Subjects; yet as to the Point in 
hand he is wholly of my Mind, as you may ſee in his Academick Diſſertations, 


517 


in his Diſcourſe de Interregnis; where arguing againſt Mr. Hobbs, who will not 7. 272. 


allow of any Compacts between an Abſolute Prince and his Subjects, he has this 
Paſſage, which I ſhall here read to you in Exgliſuß. That though in PaQs, in 
* which a Submiſſion on either Part is wanting, certain and defined Performances 
may be ſer forth, to be obſerved on either Side, from an intrinfick Impulſe of 
Conſcience; when either of theſe refuſe to perform them, nothing but War or 
the Compulſion of a yg bon Lord, common to both of them, remains ; yet 
in Pacts, by which one Party is made ſubject to the other, it belongs to the 
latter to define what ought to be performed by him, as alſo a Power over the 
other, compelling him to the Performance whether he will or no; which Power 
© does not belong reciprocally to the other Party againſt the former. Hence the 
_* Party commanding cannot be queſtioned for a Breach of Compact, unleſs he ei- 
ther wilfully abdicate all Care of the Commonwealth, or put on an hoſtile Mind 
© towards his Subjects; or manifeſtly, or deceitfully, (in Latin, dolo malo) depart 
tom the Rule of governing; on whoſe Obſervance, as upon a ſubſequent Con- 
dition, the Subjects Allegiance depends, which is eafily to be avoided by any 
„ Ruler ; if he will conſider, that not the higheſt of Mortals are free from the 

Laws of Human Chance. So that let the Power of your Conqueror have been 
never ſo great, or abſolute ; it is plain, he not only renounced it himſelf, but ſeve- 
ral of his Succeſſors have done the ſame for themſelves, and their Heirs ; there- 
tore make the moſt of it, they muſt ſtill claim by vertue of the firſt Contract, to 
mainrain the Conſtitution as they found it; or elſe reſolve all their Right into 
meer Force; and then vim vi pellere licitum eft. 

M. It is no wonder that you and I differ in our Concluſions, ſince we alſo differ 
ſo much in the Premiſes z and in the very Matter of Fact, concerning King William 
the Conqueror's coming to the Crown ; you ſay ing, he came to it partly Fe 
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449. Will. 
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he had ; for as for chat Donation of K. Edward it is either forged, or elſe 


BISBLIOTH REA PUTIi ric 


the Sword, but founded on a Donation of Edward the Confeſſor; ana mann. 
the Conſent and Election of the People of England ; yet you = 415 A by 
ny, but Force or Conqueſt had a great Share in the Buſineſs, and indeed N 


William could claim nothing by it, fince England was then either an Hereg; * 
Kingdom or Elective; and take it which way you will, this Donation of oa 

feſſor's could ſignify nothing, either to the Prejudice of the People that were . 
Elect, or the next Heirs who were to ſucceed after K. Edward's Deceaſe; neither 
could he claim as Heir to him by Blood ; for the Relation between him and K 
Edward was by his Mother Emma, Siſter to Richard the Second Duke of Nor. 
mandy, this William's Uncle; fo that the Conqueror was no way deſcended from the 


to 


Blood Royal of England : Therefore his true Quarrel with Harold, (let his Pre. 


tence be what it will) was not, becauſe he kept a Kingdom bequeathed to him 
by K. Edward; fince ſome Writers relate this King named not him bur Haroli fr 
his Succeſſor ; tho others ſay, that he recommended Edgar to the good Will of 
the Eng/hſh Nobility. So that the only true and juſt Cauſe Duke William had of 
making War upon Harold, was his breaking the Promiſes and Oath he had not 
long before made him of ſecuring the Kingdom of Eng/and for him upon the 
Death of K. Edward; inſtead of doing which he had ſeized it for himſelf, and 
which is worſe refuſed to reſtore ir, or ſo much as hold it of Duke Wiliam ds his 
Homager. So that though for the ſtrengthning of his own Title, he pretended to 
the Will or Donation of King Edward ; and to avoid the Envy of the Name 

might out of Modeſty, or to put a better Colour upon this Matter, refuſe to take 
the Title of Conqueror, and to inſiſt upon the Donation of King Edward; yet 
nothing is plainer, than that he could claim by no other Title but the Sword. And 

that he looked upon himſelf as no other than an abſolute Conqueror, may appear 
by theſe great and evident Inſtances : 1. His Change of the Eng/ih Laws, and in- 


ttoducing the Norman Cuſtoms in their Stead ; and alſo changing the Tenures of 


Lands, not only of the Laity but alſo of the Biſhops and greater Abbeys. 2. By 
his debarring all thoſe of the Eugliſß Nation, from enjoying any Honour, Office, 
or Preferment, either in Church or State; and alſo in raking away the Eſtates of 
all the Nobility and Gentry, not only of thoſe Heirs that had been flain in the 
Battel of Haſlings, but alſo of the reſt ; ſo that they had left them but what they 
could purchaſe of thoſe Norman or French Noblemen, to whom King Wilkam had 
given their Lands, as a Reward of their good Service. For the Proof of both which 
Aſſertions, 1 have ſo very good Authority on my Side, and that of Writers of 


or near thoſe Times in which theſe Things were done, that I think no indifferent 


Man can have any Cauſe to doubt the Matter of Fact to have been as I relate it; 
nor did he by any After-Act ever renounce this Right of Congueſt as you ſuppok, 
much leſs refer it to the Election of the Engliſh or Normans ; ſince the former 
were not in a Condition to make any farther Refiſtance againſt him, the Clergy 
and great Men of the Kingdom having been forced to ſubmit themſelves to him 


without any other precedent Conditions or Stipulations, than for the ſaving of 


their Lives. And as for the Normans, they were his Subjects, and they conquered 
the Kingdom only for his Uſe and Benefit, as his Soldiers and Vaſſals; and it is 
not likely he would owe the Kingdom which he had thus acquired by the Sword, 
to their Votes or Election; neither does any Author that I know of mention any 
Election before his Coronation ; when tho? it is true, he took ſuch an Oath as you 
mention, yet it was in too general Terms to bind him to any Obſervation of the 
Ancient Eng/iſh Laws, much leſs to preſerve their Rights and Privileges, farther 
than he thought fit, and therefore could never take the Crown upon your Condi- 
rions of Reſiftance or Forfeiture, in caſe of any Alteration in that which you cl 


the Fundamental Conſtitution. 


This being the true Matter of Fact without any Diſguiſe, it is eaſy to anſnet _ 
all that you have faid againſt K. Wilham's acquiring an Abſolute, Hereditary 
Right to the Crown of Eng/and for himſelf, and all his Deſcendants by the Sword. 
Firſt then, As to the Juſtice of the War, and Conqueſt it ſelf, J ſuppole you will 
not deny, but that Duke William had a good Cauſe of War againſt Harold for the 
Breach of his Oath ; and if ſo, againſt all that took his Part ar the Bartel of H. 
Tings ; ſo that upon the Conqueſt of Harold, and thoſe that were in that F jght, he 


alſo acquired a Right by Conqueſt to all that they enjoyed ; and conſequently bo 
2 Right to Harold's Crown, as well as his other Eſtate ; as alſo to the Eſtates of : 


thole 
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ble that were either ſlain, or eſcaped alive from that Battel; and not only to 

theſe, but alſo to all the Lands of the whole Kingdom; ſince the War was made 

"ot only againſt Haruid's Perſdn, but againſt the Kingdom of England ;\ the People 

if which, according to their Allegiance, aſſiſted him in that War, either with Men 

r Money. But admitting the War to have been in it ſelf never ſo unjult, yer M 
Writers on this Subject 8 Grotus and Puffendorf) grant, that Conqueſt even vid. Gret.. 2. 
n an unjuſt War, With a thorough Settlement in the Conqueror and his Sueceſ- IP 
is, by the Non-claim, Dereliction, Submiſſion, or Extinction of the next Heirs 1 7. c 6. 
the former Kings, together with a long uninterrupted Poſſeſſion beyond all Time c. 7. S. 3, 4 
f Memory, will confer a good Title; eſpecially when all theſe were confirmed by 

1 conſtant Submiſſion and Recognition of the People, teſtiſied not only at the firſt 

Conqueſt, but in all ſucceeding Times, by as abſolute and unconditioned Oaths of 

Allegiance as can be invented, or that were ever taken to the moſt Abſolute Mo- 

bach: And ſuch Oaths are always to be interpreted in Favour of the Prince to 

whom they are ſworn, and as ſtrictly againſt the People that take them; as all 

Writers alſo agree. Now, granting this to be the Caſe of King W:/tam the Con- 

queror, that by all or ſome of theſe Means he acquired a Right to the Crown, not 

only for himſelf, but his Heirs; this Power was Abſolute, without any Conditions 

to be obſerved on their part: For the Oath of Allegiance is poſitive, without any 

Condition or Reſtriction. So that I can ſee no manner of Pretence that the People 

of this Nation can have, of forcing their Kings to the Maintenance or Obſervation 

of thoſe Rights and Privileges, which they, their Predeceſſors, or Anceſtors have 

ſo freely granted to them; as Pffendorf, whom you now cited, very rightly ob- 

ſerves ; and conſequently can have no Right to repel Force by Foree ; fince our 

Kings do not now hold their Crown by Force or mere Conqueſt, but by all other 

Things required by the Law of Nations to create a full and abſolute Right, vig. a 

long uninterrupted Poſſeſſion, and the Abſolute Submiſſion of the People for them- 

ſelves, and all their Deſcendants. So that tho' I grant bare Conqueſt, conſidered 

4s a Force, can give no Right alone, yet it may often be the Mother of Right, 
_— at laſt grow to a ſufficient Right, by the Means I have already men- 
tioned. V | ako be 

E Before I reply any thing farther to what you have now ſaid to the Matter of 

Right acquired by your Conqueror and his Heirs, pray, in the firſt place, prove 
the Matter of Fact to have been as you lay it; and therefore produce your Quota- 

tions from the Authors you mention. But firſt give me leave to tell you, that 

Dr. B. and you are the firſt I have heard to make fo light of this Teſtamentary Do- 

nation of Edward the Confeſſor, which the greateſt part of the Writers neareſt 

that Time, do ſuppole to have been really made on the behalf of Duke Wilham ; 

and that notwithſtanding this Bequeſt, Harold unjuſtly, and contrary to his own 

Oath, did by Force ſet the Crown upon his own Head, without any precedent 

Election of the Clergy, Nobility and People, as was required at that time, ſince 

it was impoſſible for them to meet in ſo ſhort a time. For King Edward dying on 

the Eve of Epiphany, was buried on Twelfth. day; and on the ſame Day Harold took 

upon himſelf the Crown, by the Conſent of ſome of the Biſhops and Nobility of 

his Faction then at London: So that he was certainly no better than an Uſurper. 

And therefore by the Conqueſt of Haroll and his Party, your Conqueror could 

acquire no Right over all the Free People of England, ſince they never gave their 

Conſents to place Harold on the Throne; and conſequently King William could 

have no juſt Cauſe of making a Conqueſt upon the whole Nation, ſince neither 

did he ever in all his Reign (as I can find) call a Common Council of the King- 

dom to recognize, or confirm his Title. And tho it is true, Harold proving a 

Valiant and populat Prince, got the good Will of the common People by divers 

As of Grace, (which he had loft by his violent taking the Crown from Edgar 

atheling, the only remaining Male Heir of the Saxon Race) and found very many 

who were willing to fight for him, not only againſt the King of Norway, who 

had a little before invaded the Kingdom, but alſo againſt Duke William; yet all 

thoſe in his Army could amount to nothing near the whole Nation, who never 
contributed to the War by any publick Vote or Tax; and therefore did not coun- 

nance it by giving Money, or raifing of Men, as you ſuppoſe : So that Duke 
Wiliem could not pretend a Right of making War againſt any body, but only Harold 
and his Accomplices. But as for the Teſtamentary Donation of Edward the Con- p. 63. Edie, 
tellor, tho you make ſo light of it, yet Ingulph ſays expreſly, thit Edward the o. 
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With whom alſo agrees. I In of Fate, and moſt of the belt of the 
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But I confeſs eur main Objection is ſtill te be Anſwered, nig. What precedes: 


Crown was then neither property” Elettive* nor Sueceſſve, but a Mixiute of 


« rotins Weſtſaxonie Nobilitatis confenſu, puriter & Aſſenſit; accident alium du. 


* num Rex; quos in Teflimonium mex ultim# voluntatis complements, ut ſint Advvcat 
« in diſponendis pro ſalute anime mee regah elettione, confirm,” tam de bereditate, 


you may collect, firſt, Thar tho this King, in the very Beginning of his Teſta 
ment,” aſcribes his obtaining the Crown, not to any Heredirary Right, but the 
Conſent and Aſſent of the Nobility of Weſt-Saxony ; yet he alſo here mentions the 
Entail of the Crown by his Father's Will, upon his Two Elder Brothers, and 
himſelf fucceſfively, before any of his Elder Brother's Sons, who were living 
at the Time of the making of this Teſtament of King A/red's,. as appears by tis 
Will it ſelf, in which they are expreſly mentioned. Now how could this be, tit 
he was King, as well by the Conſent or Election of the WeſtSaxon Nobtlity, & 
by his Father's Will, unleſs both theſe had been required to make him 10? And 
ill. of Malmesbury tells us of King Arhelſtan, the Grandſon of King Anh 
that 7uſſu Patris in Teſtamento, ibelſtanus in Regem eſi acclamatus-: But in 
Beginning of this Chapter he alſo tells us, that Æthelſtanus eleffus apud Regt 
aulam que vocatur Kingſton Coronatus eft, quanrois quidam Alfredus cum factioſis ſu 
obviare tentaſſet; upon that Pretence that Arhelſian was a Baſtard, So that Jr 
may ſee, that his Father's Teſtament was not ſufficient without the Election“ 
the Wittema Gemot ; who preferred him, tho' perhaps Illegitimate, before th 

Alfred, tho Son to King A/fred's Elder Brother, who was kt up againſt * 

WR” | 2 
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ind I doubt not, if more of the Teſtaments of the Engh/ſh Saxon Kings were 
now extant,” that I could give you more Inſtances of this Nature. But that the 
Perſon ſo nominated and elected, tho not the neareſt always of Blood, claimed 
ure Hereditario, is alſo as certain, ſince Brafon expreſly tells us, That Hare. 
« litamentum, or Inheritance, is not derived ab Herede, but Heir from Inheri- 
« tance z and that Inheritance is the Succeſſion to all the Right which the Prede- 
« ceſſor had, by whatever Means acquird. With whom alſo the Civil Law 
agrees, Heredis figmficatione omnes Kere ſucceſſores credendum eſt, etſi verbis 
on ſint expreſſi. Nor did this Cuſtom, of thus recommending a Succeſſor, pre- 
vail in Exgland alone in thoſe Times, but alſo was in Uſe among the French Kings 
of the Race of Charlemarn ; wherein the laſt Will or Adoption of the King, being 
confirmed by the Election or Recognition of the Eſtates of France, gave a ſufficient 
Title to a Prince of the Blood Royal, tho' not Legitimate, nor the next Heir by 
Blood, to ſucceed : But the Will of the Prince was not alone ſufficient, as Mon- 
fieur Mezeray has very well obſerved in his Chronological Abridgment of the 
Hiſtory of France, in the Reign of King Cotair the Second, On 

So that to conclude ; If Duke William of Normandy was thus adopted, named 
by King Edward the Confeſſor for his Succeflor by his laſt Will and Teſtament : 


and this had been without any Blows confirmed by the Council of the Kingdom, 


by a ſubſequent Election and Coronation, and that he had received the Oaths and 
Recognitions of the Engliſi Subjects, which always followed that Solemnity; I 
doubt not but he would have had as good a Title to the Crown, as any of the 
Kings of the Eng//h Saxon Line: I am ſure a much better than Harold, who J 
am not ſatisfied came in either by the Adoption of King Edward, or by the Election 
of he People; and therefore Duke William had a good Title againſt him, as an 
Uſurper : And conquering him and thoſe of his Party in the Battel, and being 


thereupon Elected, and Recognized, and Crowned by the general Conſent both of 


the Engliſh and Normans ; I cannot ſee why his obtaining the Crown againſt Ha- 
rod by Force of Arms, ſhould extinguiſh his former Right, and create a new 
Title by Conqueſt, which he never claimed by ; or ſuppoſe his renouncing the 
Confeſſor's Will, which gave him a Right to be Elected King, according to the 
Cuſtom of thoſe Times; and to demand the Crown from an Uſurper, who had 
lolemnly ſworn to aſſiſt him in his Right. Burt ſince you fo poſitively affirm, that 
no Author whatever mentions Duke W:/ham's Election; I doubt not but to ſhew 
it you from more than one Author, and thoſe of or near thoſe very Times. 

L ſhall, in the firſt place, give the Account that a ſhort Hiſtory, printed at the 
End of Mr. Taylor's Hiſtory of Gavet-kind, from an Ancient Manuſcript in the 


Bodlcian Library, gives us of this Affair, and who ſeems to be an Author that lived 


very near thoſe Times. Londoniam Convementibus Francis, & Anglis (ad nativi- 
ſatem Domini) illiſq; omnibus concedentibus, coronam totius Angliæ, & Dominatio- 
nem ſuſcepit. And Wilham of Paictou, this King's Chaplain, in his Hiſtory, re- 
lates it thus: Die ordination decreto locutus ad Anglos concedenti ſermone Eboraci 
Archiepi/copus ſapiens, bonus, eloquens, an conſentirent eum ſibi Dominum Coronari 
inguiſtbit; proteſtati ſunt bilarem conſenſum unroerſi minime beſitantes, ac ſi cælitus 
ma mente datd, undq; voce; Anglorum quam facillime Normanni conſonuerunt 
ſermocinato apud eos, ac ſententiam præcunctatoriam Conſtantini Preſule, ſic Electum 
conſecravit Archiepiſcopus, impoſuit ei diadema, Ec. 

So likewiſe Ordoricus Vitalis, a Norman Author, who flouriſhed not long after 


nundum Regem convenerunt, && Gulielmum Ducem Normannorum in Recem Ang lo- 
um conſecravit Archicpiſcopus, &c, And goes on to relate the Manner how, juſt 
% the nameleſs Exgliſß Author had done before; but then agrees with William of 
Tacken in all the reſt. Dum Aldredus Preſul Alloqueretur Anglos, & Godofredus 
Unflantinienſis Normannos, an concederent Gulielmum Regnare ſuper ſe, & Uni- 
verſe conſenſum bilarem proteflarentur und voce non unius Lingue locutione. With 
Whom alſo agrees Vill Gemeticenſis, in the Hiſtory of the Dukes of Normandy 
Wo was alſo an Author that lived in, or very near the Times of this King. His 


Poceribus Rex eft eledus, & ſacro oleo ab Epiſcopis Regni delibutus, atq, regali 
lade mate Coronatus. | | 3 


So that you ſee here are no leſs than Four Ancient Authors, of or very near that 


me, who all agree upon the ſolemn Election of King IWi/ham; and yet your 
. | . 


Dr. 


521 


in his Son's Reign, relates it thus: Die natalis Domini Angli Londoniæ ad ordi- L. 3. P. 503 


" F. 208 


Lords are, Anno incarnat. Domini, ab omnibus tam Normannorum, quam Anglorum 
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Dr. has the Confidence to tell us, that Mr. Pen only end 1 
Election of King H illium out of ſome eds. of A TINS 15 ee this 
Diſtance of FI TP 5 over RI: AY 0 Hved at ſome 
M. I confeſs you have {hew'd me more for this mix d Righ N75 DN 
by Teſtament and Succeſſion, than ever I knew before. — A. ws Willa I 
fairly, if you had alſo added what Dr. B. takes notice of out of Guljelmu; wore 
vienſis, concerning King William's being advanced to the Crown: For immedi 9 
after the Mention of his being Crowned, he concludes thus: Cjus Liberi & _— 
Juſla #1 ucceſhone pr e/idebunt Anghe Terr 6, 0 Re editaria delegat zone „ 
Axglorum fir mata, & jure Belli ipſe poſſedit. So that here you ſee he 1 
Title to him and his Poſterity, not only on his Hereditary Right, but 3 
of the Engliſh, and the Right of War. But as for the Word Elks made ＋ 
by thoſe Ancient Authors, Dr. B. hath made it very plain in his Hiſtory of fo 
1 N 6a of the Crown of England, as allo in his Gloſſary, that this Word d e 
not there ſignify Elected, but Recognized and Acknowledged., that ſuch a one "on 
ought to be King. And I very much doubr, whether this could be properly 4 
ed an Election or not, ſince the ſame Hiſtorians alſo tell us, that Part of Kino 
Witham's Army kept Guard without the Church-Door, during his Coronation b 
this good Token, that when they heard ſo great a Shout given upon the Peoples ts 
claring their Aſſents, the Soldiers ſuſpecting ſome Treaſon, fer Fire to the Houſes - 
So that I cannot ſee how that could be properly an Election, when the People 
durſt not refuſe. And I know that even at rhis Day, the King is ſhewn to the 
People on all the Four Sides of the Scaffold on which he is Crowned, and their 
Conſent is formally aſked, Whether they will have this Man to be their King? 
Yet no Man will ſay that their Acclamations and crying, Yea, yea, will makapur 
Kings Elective, any more than it could do it in the Cale of King Wilham, who 
had a Title by Conqueſt precedent to this pretended Election; tho' I grant this | 
Cuſtom may have been in uſe ever ſince this Coronation of the Conqueror. 3 
But that King HVilliam claimed indeed by Conqueſt, and by no other Title, let 
us not mind his ſpecious colourable Pretences, but his Actions, which are the beſt | 
Interpreters of the Thoughts of Princes ; and we ſhall find, that through all his J 
Reign he governed this Kingdom as a Conqueror: And this I ſhall prove, by 
making good the Three Inſtances IJ have already given, of his great Alterations of MM 
the Property, Laws, and Civil Liberties of the People of this Nation. To begin WM 
with the firſt of thele. CET. | I 
For the Proof of which, I ſhall make uſe of the Authority of Gervace of Ii. 
bury, a conſiderable Officer in the Exchequer, in the Time of Henry the IId. and 
who received his Information from Henry of Blois, Biſhop of Wincheſter, and 
Grandchild to the Conqueror, who is moſt full to that purpoſe; which he thus 
delivers in the Manuſcript Treatiſe, called the B/ack- Book of the Exchequer, 
which 1 ſhall read to you according to the Learned Dr. B.'s Tranſlation of it, 
After the Conqueſt of the Kingdom, and the juſt Subverſion of the Kebels, 
when the King himſelf, and his great Men, had viewed and ſurveyed their new 
Acqueſts, there was a ſtrict Enquiry made, who they were which had fought 
« againkt the King, and ſecured themſelves by Flight. From theſe and the Heirs 
* of ſuch as were {lain in the Field, all Hopes of poſſeſſing either Lands or Rents 
* were cut off; ſor they counted it a great Favour to have their Lives given them: | 
But ſuch as were called and ſollicited to fight againſt King William, and did not; 
* if by an humble Submiſſion they could gain the Favour of their Lords and 
Malters, they then had the Liberty of poſſeſſing ſomewhat in their own Perſons, | 
but without any Right of leaving it to their Poſterity, their Children enjoying 
© it only at the Will of their Lord; to whom when they became unacceptable, 
they were every way outed of their Eſtates, neither would any reſtore what they | 
had taken away 
© And when the miſerable Natives repreſented their Grievances publickly to tte 
© King, informing him how they were ſpoiled of their Fortunes, and that with- 
out Redreſs they muſt be forced to paſs into other Countries; at length, upon 
Conſultation, it was ordered, that what they could obtain of their Lords by W 
© of Deſert or lawful Bargain, they ſhould hold by unqueſtionable Right; but thouls 
© not claim any thing from the Time the Nation was Conquered, under the Tile 
« of Succeſſion or Deſcent. Upon what great Conſideration this was done, is man c 
* (faysGervace ;) for they being obliged ro Compliance and Obedience, to pure? 0 
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« their Lords Favour; therefore whoever of the conquered Nation poſſeſſed 
« Lands, &c. obtained them not as if they were their Right by Succefhon or In- 
« heritance, but as a Reward of their Service, or by ſome intervening Agree- 
( . 5 | | 
| 7 alone were ſufficient, coming from an Author of ſuch Credit, and living 
ſo very near the Time; but beſides this, I ſhall give you the Authority of divers 
ather Authors to the ſame Purpoſe; and particularly Ordericus Vitalis (whom you 
but now cited) tells us how W:/ham I. circumvented the two great Earls of 
Mercia; and that after Edwin was ſlain, and Murcar impriſoned, then King 
Wilkam began to ſhew himſelf, and gave his Aſſiſtants the beſt and moſt conſidera- 
ble Counties in England, and made rich Colonels and Captains of very mean Nor- 
mans : And that he thus diſpoſed of whole Counties to divers great Men, appears by 
Domeſday Book ; wherein it is ſeen, that as the whole County of Cheſter was given 
by the Conqueror to Lupus, a Norman, ſo likewiſe the greateſt Part of Shropſhire 
was given to Montgomery. | 3 

And further, he took away from the Exgliſb their Eſtates, and gave them to 

his Normans ; and this he did from his firſt coming in: For Firs Osborn was 
made Earl of Arundel! and Hereford, at his firſt coming in, and was Lord of Ber- 
tivi in Normandy, and eſtabliſhed the Laws of that Town at Hereford. Alan Ear! 

of Britain, had all Earl Edwin's Lands given to him at the Siege of Tor, about 
three Years after his Arrival. To theſe I may add the 795 Mannors Robert Earl 
of Moreton in Normandy and Cornwal in England, had given to him by King il. 
jam; ſo likewiſe Aan Earl of Britain and Richmond had 442 Mannors, and Zeffery 
Biſhop of Conflance, had 280 Mannors given him by the Conqueror; beſides ma- 
ny other Lands of the Saxon Earls, Thanes, &c. were all given to the Normans, 
who took their Title from King William's conquering Sword. 

So that I think it is very evident, that this King had diſtributed moſt of the 
Lands of the Nation to his Normans, long before the famous Survey of Domeſda 
Book was begun and by that infallible Record, it is clear, that he gave near all 
the Lands of the Nation to his Followers, and very little or none to the Eng/i/h, 
who held what they had by a new Title, and new Services from the Conqueror, or 
his great Lords; or became Tenants to, or Drudges upon their own Lands; as we 
alſo learn from Bra#on and Feta. Here is enough to ſatisfy any unbyaſſed 
Perſon, that the Conqueror did not lay by his Sword after the Battel of 

aftings. | 

11 Tn anſwer to what you have now 1aid concerning your Conqueror's taking 

away the Lands of a great many of the Exgliſß Nobility and Gentry, it is ſo ap- 

parent in Matter of Fact, that it were a high Piece of Impudence to go about to 
deny it; yet will it not therefore follow, that what he thus diſpoſed of was 
near all the Lands of England, as I ſhall ſhew you by and by: But in the mean 
time, to let you ſee that I am a fair Adverſary, I will at preſent ſuppoſe, that 

King William took away all the Lands from the former Owners, and gave them to 

his Followers, who helpd him in his Conqueſt z but theſe were not only the 

Normans, his Subjects, but French, Flemmings, Anjovins, Britons, Poiflovins, and 

Feople of other Nations, who made up a great Part of his Army, and came in 

with him under divers great and conſiderable Men, their Leaders; and whom, 

your DoQor tells us, came not out of ſtark Love and Kindneſs, without any Con- 
ſderation of ſharing with and under him in the Conqueſt. Now I deſire to 
know by what Law or Act of theirs, they thus conſtituted King William an Abſo- 
lute Monarch over them, and their Deſcendants ? For, as for the Normans, tho 
they were (it's true) his Subjects; yet they enjoyed divers conſiderable Rights 
and Privileges at home, and ſurely never intended to come over hither, to make 
themſelves as great Slaves as the People they had conquer d; much leſs can it be 
ſuppoſed of theſe of other Nations, who were not Subjects to Duke William be- 
lore he was made King. Nor can I ſee how their taking of Lands from him, 
could make him become an abſolute and irrefiſtible Monarch over them, and their 

Deſcendants. So that if upon your Suppoſition, all the Owners of Land in Eng- 

and at this Day, hold their Eſtates either by Deſcent or Purchaſe from thoſe An- 

dient Normans, or French Proprietors, they muſt alſo ſucceed to the ſame Liber- 
es and Privileges as thoſe under whom they claim, did formerly enjoy; and 
nerefore can no more than their Predeceſſors, be abſolute Vaſſals by Right of 

Conquelt, But before I conclude, I cannot but take Notice of what you have 
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faid againſt my Proofs of the formal Flection of King William ; for i 
ing of a Guard about the Place where the King is EleQed and eee RP 


void the Freedom of the Election, I doubt whether the Election of any electie 
Kings or Monarchs, even of the German Emperor himſelf, would hold ont 
As for the other Reaſon, that they could not chuſe but elect him, that is yet more 
trivial; for there being no more than one that ſtood to be choſen, they could . 
deed chuſe no other: But if not having a Liberty to refuſe, muſt void the Rigttor 
Election, pray conſider (as 1 told you before,) Whether there be any Canoniey 
Election of Biſhops in the Church of England at this Day. Therefore I doubt 
not but that King V illiam J. was as lawfully and freely elected, as King Edioard be 
Confeſſor, his Predeceſſor, whom all Authors agree to have had no other Tie 
and Willielmus Gemeticenſis, in the Place I now cited, tells us, he was electel 
King as well of the Norman as Engliſh Nobles : And if the Cuſtom had not then 
been to elect the King before he was Crown'd, it is not likely that your Conqu 
would have introduc'd a new Cuſtom to the Prejudice of his pretended Right 
Conqueſt. But indeed there .is not any more cogerit Argument to prove thar 
the Crown was formerly elective, than the conſtant Uſage (as you your 
ſelf confeſs ) ever fince your pretended Conqueſt to this Day, of asking 
the People whether they are content to have ſuch a one for their King, 
As for your Doctor's Quotation out of William of Poictou, pray take Notice, thathe 
places your Conqueror's Hereditary Bequeſt, together with the Oaths of the 
Engliſh, as his beſt Title, and the Right of War laſt; by which this Au- 
thor did not underſtand a Conqueſt of the People of England, bur his pie- 
vailing againſt Haro/d. 
M. I do own with the learned Dr. B. that the Deſcendants of thoſe ancient 
Norman and French Farls and Barons that came in with the Conqueror, 
and their Poſterity afterwards, feeling the Yoke of feudal Tenures, and other 
Prerogatives this King and his Deſcendants exerciſed over them, to preſs as hard 
upon them, as on the ancient Enghſh, were thoſe that made ſuch a Diſturbance for 
their Right and Liberties in the Reign of King John, and Henry III. And tho? 
I grant their Anceſtors were never conquer'd, and conſequently could not be 
obliged to him, as to, a Conqueror ; yet I may, for all this, maintain, rhat they 
and their Poſterity were as much bound to an abſolute Subjection, without any 
Refiſtance, as the Eng/ſh whom they conquer d; for they were either his own 
Sub jects in Normandy, before his coming over hither ; or elſe were ſuch Volun- 
tiers who followed him out of Hopes of Eſtates and Preferment. As for all thoſe 
of the former fort, and who were his Subjects before, they were tied not only by 
their own Oaths of Allegiance which they had taken in Normandy, but were allo 
bound by the ſame Obligation of Non-Refiſtance, as all other Subjects mult always 
be, both in that and all other Governments. To all which was added another Obli- 
gation in reſpe& of thoſe who were not his Subjects before his Entrance; fince 
this whole Kingdom was by Conqueſt the Conqueror's, as appears in that he be- 
{towed the greateſt Part of it upon his Followers, (whoſe Blood runs at this Day 
in the Veins of moſt of our Eugliſb Gentry and Nobility,) as a Reward for tber 
Service and Aſfiſtance: Tho he might leave ſome part to the Enz/zh Natives and 
their Heirs ; yer ſo as that he altered the Tenure, and made it deſcend with fuch 
Burdens as he pleaſed to lay upon them. So that as well his own Countrymen, Au- 
mans, as thoſe of all other Nations, who thus became Subjects and Feudataties to 
him for all the Lands they poſſeſſed in Exgland, (ſince he was the only Direllus Do- 
minus, or Lord Paramount of the whole Kingdom) were alſo his Vaffals and Sub- 
jects; for in caſe of Treaſon and Rebellion, or Death without Heir, thoſe Lands 
were to return to him again, and to be at his Diſpoſal. So that all SubjeUts, 2 
| Normans as other Foreigners, who had Lands granted to them by the Conquer, 
thus became his homines Legei, Liegemen, and did owe Faith and true ar 
to him, as their Supreme and Liege Lord, as the King is called in ſeveral Sa 
tutes ; and the Definition of Liegeancy is ſer down in the grand Cuſtomaty 9 
Normandy, Ligeantia eſt ex qua domino tenentur vaſalli ſui, c. that is, Liegeancſ B 
an Obligation upon all Subſekts to take part with their Liege Lord againſt all Men lui, 
to aid and aſſiſt him with their Bodies-and Goods, and with their Advice 2 Tow 
er; not to lift up their Hands againſt him, nor to ſupport in any wiſe hoe W 
oppoſe him. And tho' I grant, that the Supreme or Liege Lord is lik 
bound to govern and defend his Liege People., according, to he; . 
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Cuſtoms, and Laws of the Country; yet is he not liable to Reſiſtance, much leſs 
Forfeiture if he neglect it. For though if Subjects break their Covenants, and 
prove diſloyal, all their Lands and other Rights are forfeited to the King; yet, if 
the King or Supream Lord break his Oath, notwithſtanding his failing therein, 
neither his Crown, nor any Rights belonging to his Royal Dignity are thereby for- 
fired. The Reaſon of this Inequality is becauſe the King gave Laws to the Peo- 
ple, but the People did not give Laws to him. So that it is plain, that however 
you ſtate the Conqueror's Entrance, whether by the Sword, or (to avoid the Envy 
of the Title of a Conqueror) by a voluntary Submiffion of the En2/;/h Nation to 
him, as to their Sovereign; the Concluſion cannot vary, becauſe the Duty of Non- 
refiſtance ariſes from their own Act, they taking an Oath of Allegiance to be his 
True and Loyal Subjects, with which Oath Reſiſtance can by no means conſiſt. 

E. Imuſt beg your Pardon if I cannot take what you have now ſaid fora ſatisfa- 
| ory Anſwer; ſince J doubt it will do you little Service, whether you make ule 
of it either in reſpect of the Normans, or other Foreigners. For as to the former, 
it appears from the ancient Conſtitution of Normandy, that the Duke was no 
Abſolute Monarch there, but a Feudatary to the King of France ; and farther, 
could make no Laws, nor impoſe Taxes in Normandy, without the Conſent of the 
Eſtates of that Dutchy ; as appears by the Title to the Latin Cuſtoms of Nor- 
mandy,” which are at the End of the Old French Edition of the Conſiumer de Nor- 
mandy, Printed at Roan, 1515 ; the Title of which is thus, Zura & Conſuerudines 
Ducatus Normaniz. The Pr logue to which begins thus; Quoniam Leges & Infli- 
tuta que Normanorum Principes, non fine magna proviſionts Induſtria Prelatorum, 
Comitum, & Baronum, nec non & ceterorum virorum prudentum conſilio, & Aſſen- 
fu ad ſalutem bumani fæderis Statuerunt, Whereby it is apparent, that the Anti- 
ent Laws of Normandy were made by the Advice and Conſent of the Eftates, for 
the Preſervation of that Covenant they had formerly made with their firſt Duke 
Rollo, when he had that Dutchy, granted him by the King of France. And who- 
ever will conſult the antient Hiſtories and Laws of that Dutchy, will find the Dukes 
of Normandy no more abſolute Monarchs there than the Kings of Norway, from 
whence they came; ſo that if their Duke ſhould have gone about to take away 
their Eſtates, or enſlave the Perſons of the Norman Nobility and People, he might 
juſtly have been reſiſted by them. And therefore their taking Lands from K. 
Witham after his pretended Conqueſt here, muſt either have conferred an Eſtate 
upon them according to the Laws of England, or Normandy ; not according to the 
former; for you aſſert, that Tenures in Capite, and Knight's Service, were intro- 
duced by his coming; ſo that if they were by the Norman s Law, (as you ſuppoſe) 
they were then no farther Subjects to their Duke by that Tenure, when made 
King of England, than they where whilſt he was Duke of Normandy, viz. only 
according to the Laws and Cuſtoms by which they held theſe Eftates : So that if 
their Duke was irrefiſtible by them in Caſe of Tyranny in his own Country, ſo he 
was alſo here by the ſame Reaſon ; ſince whatever he did in reſpect of the Exgliſb, 
he could acquire no new Right over them. | | 

And that an Oath of Homage alone, doth not make the Perſon to whom it is 
taken irreſiſtible, if he makes an unjuſt War upon his Vaſſals, appears by the 
Dukes of Normandy themſelves, who though they held that Dutchy by Homage 
to the King of France, and took the ſame Oath to him upon every King's Acceſſi- 
on to the Crown, of being his Liegeman, and to be True and Faithful to his Lord 
the King of France, for the ſaid Dutchy of Normandy; yet might the Dukes of 
Normandy, without any Imputation of Rebellion, have reſiſted the King of France 

n caſe he made an unjuſt War upon them; nor were ever thoſe Dukes accuſed o 
Rebellion for ſo doing, in all the Wars that they had with the Kings of France. 
And therefore the holding of an Eſtate by Homage and Fealty, doth not ſuppoſe 
that the Lord of whom it is held was irreſiſtible, nor doth the Word Allegi- 
ace fignify any more than that Duty which the Liegemen, by the Old Norman 
, owed to their Supreme Lord of whom they held their Lands. And there- 
o when the King or Supreme Lord of the Fee did not perform his Part of the 
pontrath, but went about to turn them out of their Eſtates, or to invade any of 
8 Jult Rights by Force, it was uſual for the Tenants in thoſe Times to defy * 
e Lords, and renounce their Homage to them; for which they uſed the Barba- Glofat 5 
l Latin Word diſidare, in French to defy, that is, to renounce that Faith and verbo difidgre 
"*Snce, which before they owed them; and the Supream Lords alſo often- J. 389. 
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the Third, by the Counſel of the Biſhop of Winchefter, defied Richard the Kay 
Mareſchal. And the Year following we: find the Earl juſtifying himſelf in this 


- own Oath, and without any juſt Cauſe, could no more give him a Rignt ſo to do, 


the ancient Records and Leiger-Books, of the Barons and Knights, that held of 
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times defied their Tenants. 15 Mat. Paris tells in Anno: 


manner (being then in Ir eland) 5 ; f Firſt Lanſwer, that never ated Treaſonabſ 
* againſt the King, for he has unjuſtly ſpoild me of my Office of Mareſch, 
* without the Judgment of my Peers, aud has proclaimed me baniſh'd thoroy h 
4 all England; he has burnt my Houſes, deſtroyed my Lands, Ec. he has — 
< than once defied. me, when I was always ready to Rand, to the Judgment of m 
*© Peers ; from which time (ſaid he) I ceaſed to be the King's Liegeman, and — 
« abſolved from his Homage, not by my ſelf, but by him. And whereas you ſiy 
that the King, or Supreme Lord, cannot forfeit his Right, though he breaks hi 
part of the Compact, becauſe of. the Inequality which there is between a King 
and a Subject: If ſo, then this Prerogative of Non-Refiſtance doth not belong 10 
the King, as he is Supreme Lord of the Land, bur as he is King, and giveth Law 
to the Subjects; which may have ſome Colour of Truth in Abſolute Monarchies, 
but was of no Force either in the Government of Normandy or England, where 
the Duke or King, without the Conſent of his Eſtates, never could alone make 
Laws. But as I will not deny our Government to be a Monatchy, fo it is as cer. 
tain, that it is limited in the very Conſtitution, either by the Saxons or Normans 
begin where you pleaſe : And therefore my Concluſion Kill holds good, that if 
the Engliſh have now ſucceeded to thoſe very Lands and Privileges which the Nor. 
mans anciently enjoyed, then whatſoever Right or Liberty the Eng//þ Proprietors 
of Eſtates do at this Day enjoy, they do not only hold them as the Succeſſors 
and Deſcendants of thoſe Normans and Frenchmen, but are alſo reſtored to them 
Jure poſtliminii (as you Gvilians term it) ſince they never ſubmitted themſelves, 
or took an Oath of Allegiance to King Wi/ham and his Heirs, but only to himſelf 
Perſonally; there being no ſuch Clauſe in any Oath of Allegiance, till it was ſo 
ordained many Ages after in the Reign of King Henry the Fourth; nor was this 
Oath ever taken by our Egliſh Anceſtors to K. William as to a Conqueror, but the 
lawful Succeſſor of K. Edward the Confeſſor; and K. William's actual taking away 
the Eſtates of a great many of the Enghſh Nobility and Gentry, contrary to his 


than if Henry the Fourth, or Henry the Seventh, both which came to the Crown 
by the Aſſiſtance of a Foreign Force, ſhould upon a Pretence of being Conquerors 
have govern'd by an Army, and ſo have taken away whoſe Eſtates they pleaſed, 
and given them to their Followers that came over with them. 5 

MM. I ſhall not diſpute this Matter with you any further; therefore pray proceed 
to the other Point you took upou you to prove, that King Milliam did not take away 
5 great a Share of the Lands of England, as the Dr. and thoſe of our Opinion 
affirm. | 
F. I ſhall obſerve your Commands; and therefore in the firſt Place I defire you 
to rake notice, that according to the Doctors own ſhewing, your Conqueror never 
took away the Lands of all the Biſhops and Abbots of Exgland, much leis thoſe 
that belonged to Deans and Chapters, or to private Churches; and if his Nobles 
or Followers had unjuſtly diſſeized any Biſhop or Abbot of their Eſtates, the King 
cauſed them to be reſtored again; as appears by many Preſidents of this Kind, 
which are to be found in Ingu/phus and Eadmerus. This being premiſed, let us 
ſee in the next Place, what Proportion the Lands belonging to the Church, did in 
thoſe Days bear to the reſt of the Lands in Eng/and. Now we find in $prot's 
Chronicle, as alſo from the old Leiger-book, cited by Mr. Seiden in his Titles of 
Honour, and particularly from that Sgcrerum Abbatzs (formerly belonging to the 
Abbey of Glaſſenbury, and now in the Library of the Univerſity of Oxon) that 
there were not long after your Conqueſt, 60215 Knight's Fees in England, 
which the Biſhops, Abbots, and other Churchmen then enjoyed 28015, WIE" 
it is ſuppoſed this Account was taken. Then it will follow, that in the Reign 9 
your Conqueror there were above 28000 Knight's Fees, which 8 to the 
Church. And in theſe we do not any where find that K. William diſpoſſeſſed thell 
Tenants of their Eſtates, moſt of which were held in Fee under them, and thoſe 
Tenants were great and powerful Men in their Countries; and hence we read in 


divers Biſhops and great Abbors ; ſeveral Examples of which you willfind in Sir 
Henry Spelman's Title Baro. Now it is certain that K. William could not WW" 


all theſe Men out of their Eſtates, and give them to his Followers, without - 
ml 
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mitting Sacrilege, and invading the Rights of the Church, which that King 


Jurſt not commonly do. So that the utmoſt you can ſuppoſe he could do, 
was to take the Forfeitures of all ſuch Tenants of the Church, who. had taken 
Part with King Harold, or had any ways committed Treaſon againſt himſelt, 
it 0nCe almoſt a Half of all the Lands held by Knights 'Service, which the King 
did never diſpoſſeſs the ancient Owners of. To theſe may alſo be added all Tenants 
in ancient Demeſne, all Tenants in Soccage, as alſo all Tenants in Gavelkind, 
which in thoſe Days made at leaſt Two Thirds of the Lands of Rent, which 


by the way was never conquer'd, but ſurrender d upon Terms, to fave their 


x Pre Cuſtoms and Tenures, as Mr. Cambden himſelf acknowledges in his De- 
ſcription of this County; beſides what was held in other Counties by the ſame 
Tenure ; as you will find in Mr. Taylor's Hiſtory of Gave/kind : All which not 
being Tenures in chief by Knight's Service, are not regiſter'd in Doomeſday- 
Book ; nor does it appear that the Owners were ever diſpoſſeſſed of them. To 


which may alſo be added the Lands of divers of thoſe ſmaller Thanes, or Of- 


ficers of King Edward, whoſe Names are found in Domeſday-Book, who held 


their Lands ratione officts. 
To all theſe we may alſo add, all ſuch Norman Noblemen and Gentlemen, 


who were many, that having come into England in Edward the Conteſlor's Time, i 4 
and having Honours and Lands given them by him, had continued here ever Gulielmi. 


fince : And theſe were ſo numerous, that it was thought worth while by King 
Wiliam to make a particular Law concerning them, that they ſhould partake 
of all the Cuſtoms, the Rights and Privileges of native Enghſhmen, and pay Scot 
and Lot as they did; of theſe were the Earl of Morton, beſides many others 
whoſe Names appear in Domeſday-Book. And not only theſe Men but alſo divers 
Cities and Towns held Lands ot King William by the ſame Rents and Services, 
as they had formerly paid in the Time of King Edward the Confeſſor, as 
Oxford for Example. But to give an Anſwer to ſome of your Inſtances, as 
when you ſay that King Will:am gave away whole Counties, as all Cheſhire to 
Hugh Lupus, and the greateſt Part of Shropſhire to Roger de Montgomery, &c. 

It is a great Error to ſuppole that theſe Earls had all the Lands mentioned in 
theſe Counties to diſpoſe of at their Pleaſure, and that they turned out all the old 
Proprietors, which it is certain they did not; as I could prove to you by ſeveral 
Inſtances of ancient Engliſh Families who have held their Lands and enjoyed 
the ſame Seats they had in the Conqueror's Time. So that you ſee there is a 


great deal of Difference between a Grant of all the Land of a County, and that of 


a whole County: What is meant by the former is plain, but as for the latter it 
generally implies no more than the Earldom or Government of that County. Thus 


hich were far from the whole Number of them: So that here goes off 


Vid. Domeſday : 
Book in Oxford- 
ſhire. 
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whereas your Dr. would have it, that the greateſt Part of Shropſhire was given to : A. As p. 92; 


Roger de Montgomery, Domeſday only ſays, that he had the City of Shrewsbyry, 
& totam Comitatum, and the whole County: But that is ſoon explained by what 
follows, & totum Dominium quod Rex ipſe tenebat ; where it is plain that by 
Dominium is meant no more than that Power to govern it, and receive a Third 
Part of the Fines and other Profits to his own Uſe, which King Edward had; for 
otherwiſe the Grant of totum Comitatum, had been ſufficient. 

M. I confeſs this is more than ever I heard, or conſidered before, concerning this 
Matter; but you do not give me any pofitive Proof that at the Time when Domeſday 
Book was made, there were any Enghſhmen who held Earldoms, or Baronies, or other 
great Eſtates of the King, or any of his great Men; fo that what you have faid hi- 
therto, tho it carries a great Shew of Probability, yet is no poſitive Proof againſt 
the Dr.'s Aſſertion. | 7 
F. I ſhall not go about to deny what Wilkam of Malmsbury, and Henry of Hun- 
17gton ſo poſitively affirm, that for ſome time before the End of King Willzam's 
Reign, there was no rEngliſhman a Biſhop, Abbot, or Earl, in England; yet does 
r not therefore follow, that it was thus through his whole Reign, or if it were 
lo, will it therefore follow, that there were few Eng/i/hmen who, when Domeſday- 
Book was made, poſſeſſed any Lands in Exgland. But that in Part of King Milli- 
n Reign there were many Eng/iſh Earls and Barons, appears by above a dozen 
Charters cited by Sir William Dugdale, in the Saxon and Latin Tongues, in his 
Monaſt. Anglic. whichate either directed by King Willa to all his Earls or Thanes, 


or elſein Latin, Omnibus Baronibus, Francigenis & Anghs ; or elſe Omnibus Barombus 
3 £7 Fidelibus 
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& Fidehbus ſuis, Francis & Anghs ſalutem. The like Charters. alſo appear of Hen 
5 and the Empreſs Maud his Daughter. So tharif Francigena and Francs Ggnify 
| a Frenchman, and Anglus an Engliſhman, and if Fidelis does (as your Dr. would 
have it) fignify a Tenant in Capite, then I think nothing is plainer than that 
there were, for great Part of King William's Reign, both Earls, Barons and Te. 
nants in Capite of Enghſh Extraction. khan 
But to come to particular Perſons ; it will appear by many Saxon or Engliſh 
Names in Doomſday-Book, as alſo by ſeveral Recitals therein, that there were 
divers Eng/jſh Noblemen or Gentlemen, who held Lands in divers Counties 
of England, at the Time when that Survey was made. And for Proof cf 
this, ſince ſo ſhort a Converſation as ours will not permit me to run into a long 
Bed-Roll of Names, I refer you to what the learned and ingenious Mr. Atwood 
in his Jug Anglorum ab antiquo, has obſerved out of Doomſday-Book upon this Sub- 
Jett ; where tho' he has gone over bur Fifteen Counties of Thirty, that are ſur- 
veyed in that Book, yet it will thereby ſufficiently appear that your Dr. is much 
miſtaken when he ſo poſitively affirms, that there were few for no Eng/iſhmen that 
held Lands in England. But to give you a Taſte of this, I ſhall run through 28 
many Counties as Mr. Atwood has given us the Names of : To begin which 
Survey, (where beſides the Earl of Morton above-mentioned, who tho' he was a 
Norman born, yet he was here before the Entrance of the Norman Duke, and 
held Efrehaw in Tenrige Hundred in the Time of King Edward) there was alſo 
Hugo de Port, an Engehſhman, who was a very great Proprietor, as may be found 
under this Title in Doomſday-Book, Terra Hugonis de Port. Many Manors he 
had, as thereby appears; in Hampſhire he had at leaſt Two Mannors, Cerdeford 
and Eſchetune, from his Anceſtors before King Wi/ham's Entrance; and beſides 
this Gentleman, (and the Earl above-mentioned,) there are no leſs than Ten or 
Eleven, who as it appears either by their Eueliſß Names, or elſe by this Note 
- which ſo frequently occurs, Idem tenuit T. R. E. i. e. tempore Edward! Regzs, i. e. 
held the ſame Lands they and their Anceſtors did in the Time of King Ed. 
ward. The like I may ſay for the other Counties there mentioned, as Hamp- 
ſhire in the next Place, where befides Ra/ph de Mortimer who had ſeveral 
Lands, T. R. E. there are no leſs than above Thirty Freeholders more, who 
by their Saxon Names and want of Sir-Names, ſeem to be meer Engliſb, divers 
of whom held the ſame Thane-Lands, which themſelves or their Fathers did in 
the Time of King Edward. And tho' in Buckinghamſhire and Berkſhire indeed 
there are bv! Five or Six, who held the fame Lands which they or their Ance- 
{tors polietied in ine Time of the Conqueror; yet in Wiltſhire and Dorſet- 
ſhire, there appears between Twenty and Thirty Eng/iſh Proprietors,” many of 
whom held whole Townſhips when this Survey was made. In Somer/erfhire, Devon. 
ſhire, Staffordſhire, Yorkſhire and Glouceſterſhire, their does appear in moſt of them 
a Dozen or more Engliſh Saxon Names, who held whole Manors. Tis true that in 
Notting hamſpire, Lincolnſhire and Herefordſhire, there appear fewelt Eugliſʒ Names, 
and yet the leaſt of theſe have Three a-piece. . 

So much may ſuffice for Doomſday-Book : And I doubt not if any one will take 
the Pains to look over the Titles of the reſt of the Counties, he may find 
enough Inſtances of the like Nature, ſufficient to prove that the Exgliſb were 
not wholly diſpoſſeſſed of their Eſtates, at the latter End of King Wilkam's 
Reign, when this Survey was made. Not to mention Northumberland, Mal. 
morland, and the Biſhoprick of Durham ; all which are omitted. 1 7 
But that the Number of Exgliſp, which held the Lands in the Time of King 
William I. and II. was very conſiderable, may appear by Milliam of Malmsbut)'s 
relating how the Norman Lords then in England, would have dethroned IWilun 
Rufus and have ſet up his Brother Robert in his Place, who there alſo ſhews 
the Manner how that King prevented it. Rex Videns Normannos pen in una Ralit 
conſbiratos, Anglos probos, & fortes viros, qui adhuc refidui erant invitatoriis fl 
278 arceſht ; quibus ſuper injuriis ſuis Querimoniani faciens, bonaſque Leges 
Iributorum levamen Liberaſque venationes follicens, fidelitati ſue obligavit; whe 
Reſidui muſt certainly be meant of the Refidue or Remainder of thoſe Exgliſbʒ Gen. 
try, whole Eſtates were ſtill left; and herein Ordericus Vitalis is more expreſs, that 
King Willem as ſoon as he ſaw the Contrivance againſt him; Lanfrancum Archie: 
prſcopum cum Suffraganets preſulibus, & Comites Angloſque Naturales convoct 
uit, & Conatus Adverſariorum, & velle ſuum expugnandi eos indicavit. L* 
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Dialogue the Tenth, 


M. As for Mr. Al wood's Catalogue of Engliſh Names from Doomſday Book, 
have not yet examined them; and tho grant there are, and may be divers 
who held the ſame Lands that they, or their Fathers did, yet they are but a 
ſew in reſpect of the reſt: nor are we certain that all theſe were native Eng- 
Jie, and not Normans, who held thoſe Lands as well then as before the Con- 
queſt, ſince the Norman and the Engliſh Names were often the ſame. And 
as for the want of Sir names, that is no Argument they muſt needs be Eng- 
lis, ſince in thoſe days very few, even of the Normans, but Perſons of Qua- 
ity and Eſtates, had any; as Mr, Cambden ſhews us in his Remains. But as 
for thoſe Expreſſions in the Charters of King William and his Sons, wherein 
the Engliſh, as well as the French Earls and Barons, are mentioned ; thoſe 
Charters might be made during the three or four firſt years of King William's 
Reign, when I grant the Engliſh were not wholly diſpoſſeſſed of their Eſtates, 
hut that there were ſome of them that ſtil] held Earldoms and Baronies in 
their own Right; but when the ſame . e occur after that time, the 
word Angli, or Angligenæ, muſt be underſtood in another ſenſe, tho it ſeems 
to be put in oppoſition to Franci: for as by theſe laſt are to be underſtood ſuch 
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French or Norman Barons, who had Eſtates in England as well as in France; ſo | 


by the former could be only meant ſuch Frenchmen or Normans who had Eſtates 
in England only, or elſe tho French by Original, were Engliſhmen by Birth, and 
are here called Angli and Angligenæ, to diſtinguiſh them from ſuch French Ba- 
rons as are above-mentioned, or from ſuch as were born in France. And for the 
truth of this, I defire you would conſult Dr. B's learned Gloſſary, at the end 
of the Folio Edition of his Anſwer to Mr. P. and his two Seconds, Tit. Angli 
and Angligenæ; where he tells us, that theſe Angli and Barones Anglie, men- 
tioned 1n theſe Authors and antient Charters, were not Engliſh but Normans, 
and thoſe Men of no mean or ordinary Rank, but Earls or Barons; for they 
could never have met in ſuch numbers, as were requiſite for them to do, to 
protect and defend King William Rufus, had not they been headed by ſach, if 
they had either Power or Eſtates left, that depended not upon the Normans. 
And if you, or any Man, can ſhew me an Engliſh Saxon, that was then either 
Earl or Baron, or had any ſhare in the Government, or any that had conſide- 
rable Eſtates that did not hold them of the Normans, or had at that time any 
great Woods, Foreſts, or Privileges of hunting in them,. then I will confeſs 
my ſelf miſtaken. As for W. Malmesbury's ſaying, theſe were Angli probi qui 
reſidui erant, theſe were only the antiqui & legitimi Barones, who, as Ordericus 
tells 38, came in with his Father, and ſettled themſelves here after the Con- 
_—_— hy 
And as for your Quotations out of William of Malmesbury, and Ordericus 
Vitalis, concerning the Engliſh aſſiſting King William Rufus againſt his Brother 
Robert, by uſing the common bait of Liberty, viz. promiſing that he would 
alleviate the rigid Laws of his Father, and give free liberty of hunting ia his 
Forelts; "tis true, he thereupon raiſed an indifferent Army, conſiſting chief- 
ly of Engliſh, who, as Matthew Paris tells us, were no better than mercenary 
or ſtipendiary Soldiers, and who had either no Eſtates, or elſe had been turned 
out ok them before: ſo that this does not prove that they were Engliſhmen of 
any Fortunes who thus aſſiſted William Rufus. 


— 
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F. As for what you have now aid againſt the Citations of the Names out 


of, Doomſday-Book, it is not material; ſince if Engliſh Names were then 
common to the Normans and them, then the Norman Names might be as well 
common to the Exgl:ſh z and then many of thoſe in England, whom by their 
Names we ſuppoſe to have been Normans, might be native Engliſhmen. And 
as for what you urge againſt the. expreſs words of the Charters I have now 
ated, I think it is a downright wreſting of the words Francis and Anglis, 
Ince no Author that I know. * but your Doctor is of that Opinion: For that 
the word Francs or Francigene does ſignify ſuch Frenchmen who held Baronies 
in England, is granted on all hands; but how Angli muſt alſo ſignify French- 
men, ſeems a Paradox to me: for how could theſe Frenchmen or Normans be 
iermed Engliſhmen, only becauſe they held Eſtates here and not in Normandy ? 
For if the having ſuch and ſuch Eſtates in England would have turned French- 
"en into Engliſhmen, there needed no ſuch diſtinction to have been made be- 
"en French and Evgliſh Barons in theſe Charters 3 ſince, according to your 
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the word French could only extend to thoſe few Barons, who being born in 


your Conqueror as the Doctor; for William of Poictou expreſly tells us, who 
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Doctor s Notion, the French Barons could be no otherwiſe mention 
as they had Eſtates here, and therefore could be only writ to in her, bu 
city, fince as mere Frenchmen they had nothing to do here: ſo that if 51 
Epithet was in reſpect of the Tenure of their Lands, they would have 15 


ſtiled Engliſh Barons as well as the other. Nor is your other Rvaſion 
the purpoſe, that by the Angli might be meant in the Charters of Ning Dy 


ry I. ſuch Norman or French Barons, who becauſe they were born in England 


might therefore be called Engliſh: for who can believe that in ſo ſmall 2 
time, as from the beginning of the Reign of King William I. to that of Ri g 
Henry I. which was but a little above thirty years, ſo many of the Norman Ne 
bility were dead, as ſhould make it neceſlary to uſe a new DiftinQion of Ben 5 
and Engliſh Barons; ſince by their Tenures they were beth alike Engliſh ? Ana 
indeed thus to make Angli fignify Normans, is to confound and make all words 
tho ever fo plain, uncertain and equivocal, And as for what Ordericus ſays of 
the old Norman Barons, it would have ſignified ſomething, if you could have 
proved he had called them Engliſhmen, as he does not: but if you carry it for. 
ther to the time of the Empreis Maud and King Stephen, when all the old Race 
of Normans were certainly dead, then there was much leſs need of this nic. 
tinction, when all that were born in England were Engliſh alike 3 and therefore 
Normandy, had Eſtates here. 
But ſince you are forced to confeſs, that for the firſt four or five years of 
King William I's Reign, there were both Engliſh Earls and Barons, till the 
King had by degrees rooted them out, there cannot be a better Argument 4. 
gainſt your pretended Right of Conqueſt ; ſince it is plain, King Milliam could 
never pretend to take away their Honours and Eſtates as a Conqueror, ſince 
by his Coronation-Oath he was ſworn to reſtrain all Rapines and unjuſt Judg. 
ments, and that he would behave himſelf mercifully toward his Subjects, and 
treat both the Exgliſh and French with equal Right: ſo that if he afterwards 
took away the Eſtates of Engliſh Nobility or Gentry, it was either becauſe they 
deſerved it by rebelling againſt him, and then it was juſtly done, or elſe ic 
was done without any cauſe at all, but only to oppreſs and root out the Engliſh 
Proprietors; and if ſo, ſuch Actions being contrary to his own Claim from 
Edward the Confeſſor, as alſo to his Coronation-Oath, could no more give him 
any fuch Right to rob or ſpoil Men of their Eſtates without any jult cauſe, 
than it could give him a Right to rob the Churches and Monaſteries of all the 
Plate, Mony, and Jewels which he found in them, even to the very Chalices 
and Shrices, as Matthew Paris and other Authors tell us he did in the fourth 
year of his Reign; when likewiſe (according as you your ſelf ſet forth) be be- 
gan to ſhew himſelf a Conqueror, or rather a Tyrant, in thus committing &. 
crilege, and taking away the Eſtates of the Engliſh without any juſt cauſe. 

But however, the Authors of that time do not make ſo great a Tyrant of 


was Chaplain to this King, concerning his taking away the Eſtates of the Eu- 
l;fh, and giving them to the Normans, that nulli tamen Gallo datum eft quod Au- 
glo cuiquam injuſte fuerit ablatum. And Ordericus Vitalis, ſpeaking of his deal- 
ing with the Engliſh at the beginning of his Reign, ſays expreſly, Neminem, ſt 
quem non damnare iniquum foret, damnavit. | . 

I ſhall now conclude with a Reply to what you have ſaid, to evade the Al- 
thorities of thoſe antient Authors I have brought to prove, that in the bein- 
ning of the Reign of King William the Second, there were many Engliſh Gen- 
tlemen left of conſiderable Eſtates, whom you and your Doctor would fail 
make to be no better than mere Mercenaries; which is expreſly contrary to 
the Authority of Matthew Paris, whom you your ſelf have cited in this Point, 
as alſo all other Authors Who have wrote of this matter: for Matthew has 
immediately before theſe words, Videns igitur Rex Willielmus, omnes penè Ran. 
proceres una rabie conſpiratos, Anglos fortitudine & probitate inſignes, facilts leges 
& tributorum levamen, illis venationes liberaſque promittendo ſibi primo devins" 3 
and almoſt makes uſe of the very words that Malmesbury had done before. 
Now 1 deſire you or your Doctor would ſatisfy me, how Men, who were te. 
markable for their Valour and Honeſty, and who were ſo conſiderable, #5 to 


be ſent for by Letters writ on purpoſe, and when they came, ſhould al 
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privileges belonging to Men of Eſtates, could be mere Soldiers of Fortune? 


And to make it plain that they were not the King's, but their own Woods they 
were to hunt in, Roger Hoveden ſpeaking of this very matter, tells us, Et con- 
ceſſot omnibus ſylvas ſuas, & wenationem : Sed quicquid promiſit parvo tempore 
cuſtodivit, Angli tum fideliter eum juvabant. But that he did not keep his Promiſe 
as to hunting, as well as other things, appears by a Paſſage in Eadmerus, where 
e gives us as an Example of King Rufus s harſh Nature, „That about fifty 
b Men of the antient Engliſh Gentry, who in thoſe days enjoyed ſome Re- 


« mains of Riches, were taken and accuſed, that they had killed the King's 


« Deer;” and having for this undergone the Trial of Fire and Water, he 
was in a great Rage about it : which is ſufficient to ſhew you, that there were 
at this time many Engliſh Gentlemen left of ſufficient. Eſtates to uſe Hunting, 
either in their own or the King's Woods. As for what you urge farther a- 
gainſt Mr. A's Inſtances out of Doomſday Book, it is not conſiderable ; ſince 
it is only an Exception againſt the Names of Perſons there mentioned, that 
they were not native Engliſh, but Normans, who either were born, or had 
Lands in England, or elſe had the ſame Names with the Engi;h; both which 
are gratis ditta: for Doomiday-Book plainly ſays, either that they or their 
Anceſtors were here before your Conqueſt, or elſe their Names being wholly 
Engliſh-Saxon, it lies upon your fide to prove, that they were Frenchmen or 
Normans by Original, which I believe is more than you or your Doctor is able 
to do. 

F. I cannot blame you if you do what you can to evade this Teſtimony from 
Sharnborn's Book, which gives ſo exac an account of the Original of thoſe 


Tenants who held of the King, as Sir H. Spelman tells us, per ſervitium Dren- Gloſſary, Tie 


{ed eaſier Laws, free Hunting, and a Relaxation of Taxes, all which are 
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garii; and ſuch Tenants were called Drenches or Drenges, as this Book of Sharn- Prenches h 


born tells us. But tho it is true, as this Book it ſelf ſets forth, Edwin of 
Sharnborn was never reſtored to all the Lands he held before the Conqueſt ; 


yet it is plain, that he had the King's Mandate for his Reſtitution : and if he 


could not obtain it, by reaſon of the great power of the preſent Poſſeſſors, 
yet that is no Argument againſt his Right, or King Milliam's Intention to re- 


ſtore him; fince Ingulph tells us, that 7vo Talbois ſeized the Cell of Spalding, and Hiſt. p. 77, 
divers Lands belonging to the Monaſtery of Croyland, and kept them by force, 72, 95+ Edit. 
notwithſtanding a ſolemn Hearing before the King and Council. And if a Von. 


great Man could do this with the Lands of the Church, it is no wonder that 
ſo powerful a Perſon as Earl Warren could, by his Power, or perhaps by the 
Connivance of King William himſelf, keep another Man's Eſtate, and make 
him contented with ſuch a ſhare as he would allow him, when he found he 
could have no other remedy againſt thoſe that thus unjuſtly detained it. 

But tho in the beginning of your Diſcourſe you ſeem to allow a part of the 
Story, as it is related in Sharnhorn's Manuſcript, and produce the Teſtimony of 


Bratton and Fleta, to prove that divers antient Egliſh Proprietors, who be- 


ing thrown out of their Eſtates by powerful Men preſently after the Conqueſt, 
were fain to take them again upon performing of Villain Services, tho they 
themſelves remained free Men; yet your Doctor, from whom you borrow 
this, is very much out in bis Application of thoſe Paſſages he cites : for nei- 
ther of thoſe Authors do affirm this of all Owners of Lands whatſoever, but 
only there to give us the Original of Socage-Tenants on the King's De- 
meſnes, as appears by Bracton's Title to that Chapter, from whence the Doc- 
tor cites this Paſſage, which is, De diverſss conditionibus perſonarum tenentium in 
\ Dominicis Domini Regis. And the firſt words of this Chapter make it yet 
planer, beginning thus, In Dominico Domini Regis plura ſunt genera hominum, 
ſunt enim ibi ſervi ſive nativi, ante Conqueſtum, in Conqueſtu, & poſt Conqueſtum; 
and under theſe laſt ranges the Perſons you mentioned. But Fleta is more 
Nat in his Chapter de Sobemannis, where he tells us, that theſe Men were Te- 
lants of the King's antient Mannors in Demeſne ; Er quia hujuſmodi cultores 
egis dignoſcuntur, proviſa fuit quies, ne ſectas facerent ad Comitatum, vel Hun- 
aredum tamen pro terra, quorum congregationem tunc ſocam appellarunt, hinc eſt 
9ud Sole manni hodie dicuntur eſſe. So that tho King William might permit his 
"tient Tenants to be thus outed out of the Eſtates they held in his ova 
Demeſnes, yet does it not therefore follow, that he took away the Eſtates of 
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fol. 6. n. 10, « deſigning to eſtabliſh in England thoſe Uſages and Laws, which his Ancec. 


the antient Owners all over England, of whatſoever Tenure they Were; 6: 
whomſoever held. But as for your Quotation out of Aſatthew Paris, wor 
no more than what 1 readily grant, that King William, after his return out f 
Normandy, liberally rewarded his Followers with the Eſtates of the Engl 
which might be only of ſuch as fought againſt him at the Battle of Haſtings, 
and as for that little which was left them, which he ſays was put under te 
Yoke of a perpetual Servitude, he means no more by this Expreſſion * 
that new Tenure of Knight's Service which King Viliam impoſed upon tie, 
as this Author in the very next Leaf obſerves, where he ſpeaks of the Lands 
of the Biſhopricks and Abbies, which were held before free from all ſecular 
Servitude, ſub ſervitute ſtatuit militari. : 1 
M. 1 will not undertake to prove that he quite altered the antient Lays of 
England, and brought in quite new ones; yet that he did ſo in great part, aud 
that by his ſole Authority, I think I can prove by ſufficient Teſtimonies; and 
therefore I ſhall begin with that of Eadmer, a Monk of Canterbury, a Compa- 
Hiſt. Nov. nion of Archbiſhop Lanfranc's, who tells us in his Hiſtory, “ That ;0;,, 


20, 30 „ tors and he obſerved in Normandy, made ſuch Perſons Biſhops, Abbots, and 

IE DION other principal Men, thro the whole Nation, who could not be thought ſo 
« unworthy as to be guilty of any Reluctancy and Diſobedience to them, 
« knowing by whom, and to what they were raiſed ; all divine and human 
ce things he ordered at his pleaſure.” And after the Hiſtorian hath recounted 
in what things he diſallowed the Authority of the Pope and Archbiſhop, he 
concludes thus: But what he did in Secular Matters, 1 forbear to Write, be- 
« cauſe it is not my purpoſe, and becauſe alſo any one may, from what hath 
< been delivered, gueſs what he did in Seculars.” From which I think no- 
thing is plainer, than that King William did not anly deſign to alter many 
things in the Laws and Cuſtoms of England, but did alſo actually do it; for to 
what end elſe did he make the Biſhops, Abbots, and other principal Men, 
who were to be Judges in all Courts? Now that King William governed the 
Nation as Conqueror, and did fo live and repute himſelf ſo to be, and as ſuch 
brought in and impoſed new Laws upon the People of this Nation, is clear, 
as I ſhall prove from theſe Particulars, . 

Firſt, The juſticiaries, or chief Juſtices, the Chancellors, the Lawyers, the 
Miniſterial Officers and Under-Judges, Earls, Sheriffs, Bailiffs, Hundredaries, 
were all Normans, from his firſt coming until above a hundred years after; as 
can make it out by particular Inſtances and undeniable Reaſons, were not 
the Catalogues too long to be here inſerted. If therefore the juſticiaries, 
Chancellors, Earls, Sheriffs, Lords of Mannors, ſuch as heard Cauſes, and gave | 
Judgment, were Normans; if the Lawyers and Pleaders were alſo Norman, 
the Pleadings and Judgments in their ſeveral Courts muſt of neceſſity hare 
been in that Language, and the Law alſo, 1 mean the Norman Law: otheryile 
they had faid and done they knew not what, and judged they knew not how; 
eſpecially when the Controverſies were to be determined by military Mea, as 

Earls, Sheriffs, Lords of Mannors, &c. that underſtood not the EI, 
Tongue or Law; or when the Chief Juſticiary himſelf was a military Man, as 
it often happened, and underſtood only the Norman Language: and tis. hardly 
to be believed theſe Men would give themſelves the trouble of learning and un- 
derſtanding the Engliſh Law and Language. %%ͤͤ So | 

Secondly, Tho we have many Laws and Cuſtoms from the Northern People, 
and North Parts of Germany, from whence both Saxons and Normans cane 
yet, after the Conqueſt, the Bulk and Main of our Laws were brought hither 
from Normandy by the Conqueror, from whence we received the Tenures aud 
Manner of holding our Eſtates in every reſpect, from whence alſo we have fe- 
ceived the Cuſtoms incident to thoſe Eſtates ; and likewiſe the Quality of then, 
being moſt of them feudal, and enjoyed under ſeveral military Conditions and 
Services: ſo that of neceſſary conſequence from thence we muſt receive the 
Laws alſo, by which theſe Tenures, and the Cuſtoms incident to them, wir 
regulated, and by which every Man's Right in ſuch Eſtates was ſecured, dc 
cording to the nature of them. From Normandy (and brought in by the Con- 
queror) we received moſt, if not all our antient Tenures, and manner of ho (- 
ing and enjoying our Lands and Eſtates, as will appear by comparing our 40, 
tient Tenures with theirs, F. 


. 
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Dialogue the Tenth, F 
F. I ſhall not deny but a great part of the matter of Fact is true, as you 
have now put it: yet tho 1 grant, that the Biſhops, Abbots, Chancellors, 
chief Juſtices, and other great Officers of the Crown, were all, or the greateſt 
rt of them Normans, during the Reigns of the two firſt Kings of the Nor- 
mar Race; it does znot therefore follow, that theſe Men muſt have made 1 
Change in the very ſubſtance of our Laws, tho in matters of Pleading, cr 
judicial Proceedings, they might have introduc'd a great many Alterations : / | 
yet as to the Civil or Municipal Laws of this Kingdom, concerning the De- | | 
ſcent and Conveyance of Eſtates, they continued the ſame after the coming Glanville, 
in of the Normans : and tho Lands held by Knights Service, deſcended to the Lib. 7. cap. 2 
eldeſt Son; yet Lands in free Socage, and Gavel-kind, to all the Sons alike, 
as they had likewiſe done before your Conqueſt, There were alſo Eſtates 
Tail and Feeſimple, as now; and there were alſo the like Cuſtoms of the Cour- 
teſy of England, Borough Engliſh, &c. as there are alſo at this day, as I can 
rove to you by ſeveral paſſages out of our Eng/l;h Saxon Laws. So likewiſe 
or Conveyance of Eſtates, thoſe of the better ſort of People call'd Bockland, 
were conveyed by Deeds, with Livery and Seiſin, either with or without 
Warranty, as they are now; but that which was call'd Folcland, held by the 
meaner ſort, were only by Livery and Seiſin without any Writing. And tho 
I grant that the Cuſtom of ſealing of Deeds is deriv'd from the Normans, yet 
that is an alteration only in matter of Form; and as for Goods and Mony 
they were bequeathable by a Man's laſt Will, as well after, as before your Con- 
queſt. Andif you can have the opportunity to peruſe a Manuſcript Treatiſe 
of Sir Roger Owen's upon this Subject, you will find it there ſufficiently proved 
That Livery of Seiſin, Licences, or Fines for Alienation, Daughters to inhe- 
rit, Trials by Juries, Abjurations, Utlaries, Coroners, diſpoſing of Lands 
by Will, Eſcheats, Goals, Writs, Wrecks, Warranties, Felons Goods, and 
many other parts of our Law, were here in being, long before the time of King 
William. This being ſo as to the Common-Law, let us ſee what alterations 
there were made in the Criminal, or Crown-part of the Law. Firſt, as to 
Treaſon and wilful Murder, they were puniſhed with Death in the Saxon Times, 
as well as after; as were alſo Robbery and Burglary in the Night-time : but 
as for leſſer Offences, ſuch as Batteries, Maims, Robberies, and other Breaches 
of the Peace, they were puniſh'd by Fine, as well before the Conqueſt as 
after: And as for the Law of Engleſherie, which was, that if a Man were found 
murdered, it ſhould be preſumed he was an Alien or Frenchman, and the 
Town thereupon where the Body was found was to be fined, unleſs Engleſherie 
was proved, i. e. that the Perſon was an Engliſhman; this Cuſtom, tho it laſted 
to the Reign of Edward III. when it was taken away by a Statute made on 
| purpoſe, tho it may ſeem a Badge of the Norman Conqueſt; yet was it in- 
deed a Law firſt introduc'd by King Kuute in behalf of his Danes, who being 
often found kill'd, and none could tell by whom, he obtain'd this Law to be 
made to prevent it; as you will ſee at large in Bracton, and the Mirror 
of Juſtices, But as for Trial of all Offences, it was either by Juries, Fire, 
or Water Ordeal; or elſe by Witneſles, or Compurgators upon Oath, as 
well before as after King William's entrance. So that I can find nothing ma- 
terial as to the alterations of the Laws, either in matters Criminal or Civil, 
from what they were in the Saxons time; and this being ſo, it is eaſily an- 
ſwer'd, how the Judges and Officers might be Normans, and yet the Laws 
continue Engliſh ſtill: for firſt it is certain, that for four or five Years, in the 
beginning of King William's Reign, he made no great alteration in the Judges, 
and other great Officers of the Kingdom; and by that time thoſe whom he 
was afterwards pleas'd to employ in the rooms of ſuch as either died or were 
turned out, might very well come to underſtand the Laws of England, as far as 
they difler'd from thoſe of Normandy, which was not in many Particulars 
ſince, as your ſelf very well obſery*d, the Saxons and Normans being both Nor- 
thern People, had many of the ſame Laws and Cuſtoms common to both, 
and the ſame Perſons might in three or four Years time have very well learn'd 
Evgliſh enough to underſtand the Evidence that the Witneſſes gave before 
them, without any Interpreter. 
A But, ſay you, all the Pleadings and Judgments were in French, and there- 
ore the Lawyers and Pleaders muſt be Frenchmen; this is likewiſe a falſe 
; Conſequence : 
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Conſequence for pray tell me, why might not the Engliſh Lawyers have leatut 


French enough to plead in three or four Vears time, which muſt n ; 

required before ſo great an Alteration could be made, or Lawyers enor " 
brought out of Normandy, and ſufficiently inſt ructed in our Laws and Caſtor: 
could be fitted for their Employments ? Again, ſuppoſing all Pleadings x ? 
other Proceedings to have been in French, it does not follow that this Prad 
could have obtained in all the Courts of England : for tho I grant it fo in the 


Vid. Coke Pro- Kings Courts at Weſtminſter, where the Judges (as you ſay) were for the moſt 


em. 


Vid. Spelman's 
Fribargus. 


part Frenchmen, or Normans; yet this could only affect either that great 
Court, the Curia Regis, where the King often fat in Perſon, together wit, 
his Chief Juſticiary, and other Juſtices; or elſe the Court of Common 
Pleas, which followed the King's Court, till it was ordain'd otherwiſe h., 
Magna Charta; or elſe the Court of Exchequer, where in thoſe days only mae 
ters concerning the King's Debts, Lands, and Revenues were chiefly heard and 
diſpagched. But as for the Court of Chancery, it was not then uſed as a Court 
of Equity, nor long after, till the Reigns of Henry IV, V, and VI. when ir 
aroſe by degrees, as you will find at large in Sir William Dugdale's Origines 
Juridiciales. . 5 „ 
So that granting all the Proceedings in theſe Supreme Courts to have been in 
French, becauſe the King himſelf, who ſat there with the Chief Juſtice, and 


the reſt of the Judges, were either Normans or Frenchmen; yet was this of 


no great Importance, in compariſon of the more numerous Suits and Cauſe 
which were firſt begun, and try'd in the inferior Courts in the Country, before 
ever they could be brought up to London, by Writ of Error, or Appeal; 
which could only be in Cauſes of great moment, or between the King's Te. 


nants in Capite: So now to let you ſee that what I ſay is true, we will ſuryey 


all the inferior Courts of that time, beginning with the loweſt, and going up 


to the higheſt of them. The firſt Court we find of this kind, was that of the 


free Borough or Tything, wherein by the Laws of King Edward the Confeſſor, 
the Tythingman or Headborough was the Judge; who, as that Law tells us, 
determin'd all Suits and Differences ariſing among Neighbours of the ſame 
Tything, concerning petty Treſpaſſes and Injuries, which if they could not be 
there determin'd, might then be brought before the Court-Baron, which was 


incident to every Mannor, and wherein the Suitors, and not the Lord nor bis 


Vid. 4. Inſt. 
cap. 5556,57. 


Vid. Spelman s 
Gloſ. Tit. 
Hundreds 75 
Comitatus. 


Vid. Hiſt, EAA. 


Steward, were the Judges: And this, as Sir Edward Coke tells us, was bit 


inſtituted for the eaſe of the Tenants, and for the ending of Debts and Dam 
ges under forty Shillings at home, as it were at their own doors: And let ne 
tell you by the way, that forty Shillings was then near as much as forty Pound 


is now. And if the Buſineſs could not be ended here, or was of too high 
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Dialague the Tenth. 1 
many chief Men, Biſhops and Lords, and others skilful in the Laws; and 
judgment paſſed for the Archbiſhop Lanfranc by the Votes of the Freemen 3 
or primorum, Or proborum hominum, as the Hiſtorian calls them. 4 | 

So that to conclude this Head, if no Suit could be begun in thoſe Days, 
but what was firſt commenc'd in the Hundred-Court; no Diſtringas could iſſue 
forth till three Demands were made In the Hundred, and from thence to be re- 
moy'd to the County- Court, where regularly all Civil Cauſes were try'd by the 
Suitors as the only Judges, as well as in the Hundred-Court, and Court-Baron: 
then it will neceſſarily follow, that, unleſs you can prove, (which I think 1s 
impoſſible) that all the Engliſh were at that time Slaves and Villains, and 
had no Freehold of any ſort left them; I ſay, it will follow that all Pleadings and 
Proceedings in any of thoſe Courts, being before mere Engliſhmen, muſt have 
been in Engliſh, and no other Language, So that after all this great Cry, not 
2 twentieth part of the Suits in England, were brought to London: And as 
for Criminal Cauſes, unleſs in Caſes of Treaſon, all Murders, and other Felo- 
nies were try'd and judg'd in the Country; either within the particular Ju- 
riſdictions of Biſhops, Abbots or great Lords, or elſe of ſuch Cities and Towns 
who had the Privileges of Infangthief and Outfangthief, together with Fofſa and 
Furca; that is, a Pit to drown, and a Gallows to hang Malefactors: and if the 
Offence was done in the Body of the County, they were then try'dand condemn'd 
in the County- Court; Juſtices 1cinerant not being in uſe till Henry I's Reign. 
M. J muſt confeſs you have given me a great deal of Light in theſe matters, 
more than I had before: but as I ſhall not diſpute whether in the loweſt 
Courts, ſuch as the Tythings and Court-Barons, the ſmaller Engliſh Freehol- 
ders might not judge of petty Cauſes amongſt themſelves; yet in thoſe grea- 
ter Cauſes, brought in the Hundred, and County-Courts, only the greater 
Freemen of the Hundred, or County, were Judges. Who theſe Freemen were, B. A. P. pag. 
Dr. B. hath ſufficiently taught us in his Comments upon the Conqueror's Laws, 38, 39. Gloſ. 
as alſo in his Gloſſary, viz. That they were Tenants in Military Service, 
who in thoſe times were the only great Freemen of the Kingdom, and quite 
different from our ordinary Freeholders at this day. Theſe were the Men, the 
only Legal Men, that named and choſe Juries; and ſerv'd on juries themſelves, 
both in the County and Hundred-Courts, and diſpatch'd all Country Buſineſs nn 
under the great Officers. I do not deny but that there might be other leſſer Gl. pag, 29, 
Freemen in thoſe Times; but what their Quality was, farther than that their 30. | 
Perſons and Blood were free; (that is, they were not Nativi, or Bondmen) it 
will give a knowing Man trouble to diſcover it to us. We find in every Leaf 
of Doomſday, Socmen & liberi homines, Poſſeſſors of ſmall Parcels of Land; 
but what their Quality was, and of what Intereſt in the Nation, Dicat Apollo, 
no Man yet hath made it out, nor can it. be done by the account we have of 
ordinary Freemen, for a Century or two laſt paſt. 
And for further Proof of this, That none but Tenants in Capite, or Mili- 
tary Tenants at leaſt, could be Judges ia the County-Court, it appears by the 
Laws of King Henry 1, wherein it is expreſly ſaid: Regis Judices Barones Comi- Cap. 1. 
tatus qui liberas in eis terras habent, per quos debent 4 ſmgulorum alterna proſe- 
cut ions tractari, &c. So that theſe Barons of the County being certainly feudal 
Tenants, this Service of being Suitors to the County and Hundred-Courts, 
was a Service incideat to their Tenures; and then it will alſo follow, that B. J. A. p. 36. 
thoſe Primores, and Probi Veri, who as you have now related, try'd this Cauſe 
between Earl Odo, and Archbiſhop: Lanfrant; and who (let me tell you) were 
not only of the County of Kent, but of other Counties in England, where the 
Mannors and Lands lay, as Eadmerw' ſhews us; and who were the Jurors 
In this great Cauſe, conſiſted of the great Military Tenants, that were not 
Barons, and the leſs which were the Probi Viri: for it can be no ways probable, 
that the ordinary Freemen who made the greateſt Number, and were all 
bound to their good Behaviour, could be the Probi & legales homines, who 
ſery'd upon Juries. To conclude, if I have already prov'd, that King Mil- 
ham took away the greateſt part of the Lands of England, and gave them 
to Normans and Frenchmen, who were the only true Freemen or Freeholders of 
the Kingdom; and as ſuch owed Suit and Service to the Hundred and County- 
Court, in which (as you your ſelf ſet forth) all the conſiderable Actions as well 


Real as Perſonal were then commenc'd and try'd; it will alſo follow, that the 
Suitors, 
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Suitors, who were the udges in thoſe Courts, being for the gre 

Frenchmen, all the Tritt Proceedings therein ol have | ee Ho Rub 
not in Engliſh, which 1s contrary to what you have undertaken to prove n 
Fi. If this be all you have to object againſt what J have now ſaid, that u 
Pleadings in the inferior Courts in the Country, muſt in the time of 2 
Conqueror have been in French, and not in Ergliſh; I hope J ſhall vie © - : 
very good SatisfaQion to the coatrary, and ſhall prove to you, that the Rl » 

fame Perſons who wefe the Suitors or Judges in the Hundred: Court, nere g f 
Suitors in that of the County, tho they were of ever ſo ſmall Eſtates of Fre s 
hold: and that thoſe who were thus Judges in the Hundred-Court, were al 
the ſame Perſons of which the loweſt Court, viz. that of the Headboroup 
or Tythingman, did conſiſt, appears by the very Definition of a Hundred: 1 
Tir, Hundre- You may fee it in Sir H. Spelman's Gloſſary, Eſt autem Hundreds portio Coritary 
dus. Jud olim degebant centum pacis regiæ Fidejuſſores, uti Decuria qua decem, compleri 
eft igitur Hundredus decem Decurias, ut centenarius numerus decies denariyy, 
Now that the County - Court conliſted of the ſame ſort of Perſons with that gf 
the Hundred, is alſo certain, ſince all England was then (as now) divided inta 
Counties, Hundreds, and Tythings: ſo that as the Hundred-Court conſiſted 
of a hundred Perſons, who had all given Pledges to the King, fo did the 
County-Court conſiſt of all the Freeholders or Freemen of the ſeveral Hundregz 
of the County, who all owed Suit and Service to the County-Court; and 45 
ſuch were returnable upon juries in all Trials in that Court, tho they had erer 
ſo ſmall Eſtates of Freehold ; for then there were no Laws that limited the 
Eſtates of Freeholders returnable to Juries, upon Aſſizes or Trials, to the yearly 
value of forty Shillings. But that theſe Suitors to the Hundred-Court, muſt 
have been for the moſt part Engliſh in all your Conqueror's Reign, your Door 
has given us a ſufficient Teſtimony in bis Anſwer to Mr. A's Janus Anglorun, 
p. 35. where he tells us, the Jurors were antiently call'd Teſtes, and often in 
Doomſday- Book it is thus found; * Teſtatur Hundredus, Teſte Hundreds, the 
C Hundred witneſſeth, that ſuch Land is ſuch a Man's; or by the witneſs of 
« the Hundred ſuch Land is ſuch a Man's.” See the Claims in Yorkſhire, Lin- 
colnſhire, and Suffolk, at the end of that Book, Now the uſe that I ſhall make 
of theſe words of the Doctors, is this: That in many of theſe Claims the 
J. A. A. pag. Iſſue is, that ſuch a one held the Land, die quo Rex Edmardus fuit vivus &. mor- 
95, 201. tuus, Now | deſire you to tell me, if the Freeholders of the Hundred were 
Þ all Strangers and. Normans at this time, as your Doctor ſuppoſes. they all were 
that ſerv'd on Jaries in the Hundred and County-Court; how theſe Men could 

teſtify who held the Land at the time of King Edward's Death, and by what 
Services? And I deſire you to be pleaſed to read and conſider the Trial men- 

tion'd in Doomſday- Book, between Will. de Chornet, and Picot the Sheriff, 

where the Proof was by the beſt and moſt. antient Men of the whole County 

and Hundred, that this. Land in queſtion, belong'd to Chornet per hæreditaten 

ſui Ant eceſſoris. So that then the beſt and antienteſt Freeholders of the County 

of Berks, were the ſame who were ſo in the time of King Edward, or elle how 

could they witneſs this Land to have been held by Chornet's Anceſtor! 

But becauſe. you have two or three ſmall Objections againſt this Truth, 

I ſhall endeavour to remove them. The firſt is, that thoſe who try'd one a00- 

- ther's Cauſes in the County-Court, are in the Law of King Henry l. (Which 

you now cited) call'd Barones Comitatus qui liber as Terras habent. Therefore jou 

imagine that theſe Barones Comitatus mult needs have been all Tenants. in Ci, 

or by Knights Service at leaſt, who by virtue of that Tenure ow'd Suit aud 

Service to the County- Court: which is a great miſtake; ſince every Freebolder 

of whatſoever Tenure, who was reſident within the County, owed Suit and 

Service to that Court, and it was the twentieth of Henry VI. which limite 

that Service only to Freeholders of forty Shillings per annum, or above. Now 

that every Freeholder, tho of ever ſo ſmall Eſtate, was antiently a Barone 

the County; is alſo as certain in the antient and larger Acceptation of tbe 

word Baron, which did not originally ſignify only a Tenant in Capite, Of 7 

Knight Service, but any other Freeholder, who could be return'd upon à 0 
concerning Freehold in the County- Court. Now that every Lord of a Mal- 

nor, and Freeholder, was antiently call'd a Thane before the Conqueſt, ab 

Cap. 5 2. pears by this Law of King Knute's, Et habet omnis dominus familiam ſuam in Ve 
3 ? 


Cap. 38. 


. 


19; & fi accuſetur in aliquo, reſpondeat in Hundredo, ubi compellabitur ſicut recta 

Lex ſit» Quod ſi accuſetur, & fugiat, reddat Dominus ejus Regi Weram, i. e. preti- 

im nativitatis hominis illius; & ſu Dominus accuſetur, quod ej us conſilio fugerit, ad- 

legiet ſe cum quinque Thants, (id eſt Nobilibus) & idem ſit ſextus, ſi purgatio frangat 

ti, reddat ei (ſcil. Regi Weram ſuam, & qui fugerit, extra legem habeatur. | ſhall 

not trouble my ſelf to tranſlate this Law, ſince the Latin is plain enough; only 

take notice that by this word aalegier, is meant he ſhall wage Law, or make Oath 

together with five Thanes, that is Noblemen or Gentlemen, & idem ſit ſextus, 

whereof he himſelf ſhould be the ſixth: where ou may ſee that every Free- 

holder, being Maſter of a Family, is here called a Thane, who was to give 

pledge or Security, that all his Family ſhould anſwer the Law in the Hundred- 

Court for any Offence they ſhould commit; and theſe Thanes were ſuch as 

Mr. Lambert expreſſes by Aſcitis ſibi ingenuis quinque :. for what he calls ingenuus, J. A. A. p. 
Brompton calls liber homo, That is, every Freeholder. So that you ſee Thane, inge- 17” 3 
nuus, and liber homo, ſignify all the ſame thing; that is, the lower ſort of Thane, Cap. 1. ; 
or Freeholders who owed Suit and Service to the Hundred and County-Courts. 

And that theſe very Men were ſuch as after your Conqueſt were call'd Barones 
Comitatus, appears in this, that thoſe who before the Conqueſt were call'd . 
Thanes, are afterwards call'd Barons of Counties, in all our antient Laws and | 
Charters: and for this I ſhall give you the Authority of Sir H. Spelman in 

his Gloſſary, who tho he does chiefly underſtand by this word all fort of feudal 

Barons dwelling in each County, Proceres nempe & Maneriorum domini; yet Tit. Barones 
not only theſe, but necnon liberi quique Tenentes, hoc eſt fundorum propriet arii, Couutatus. 
Anglice Freeholders, ut ſuperius dictum eſt. So that take it in which Senſe you 

will, this word cannot ſignify only Tenants in Capite, or ſo much as Military 

Tenants, as you ſuppoſe ; ſince a Man might hold a Mannor by other Tenures 

than Knights Service, as by grand or petty Serjeanty, or in Socage by a cer- 

tain Rent; and ſo likewiſe might he hold any other leſſer Eſtate of Freehold by 

the like Tenures : which if it were ſo, your Doctor's fancy of Tenants in Mi- 

litary Service being then the only Freemen of the Kingdom, and who were 

capable of ſerving upon Juries in the Hundred and County-Court, is a mere 
Chimera, without any ground, as I have already proved at our third Meeting 
when I ſhew'd you by the words liberi hamines, ſo often mention'd in King 

William's Laws, are to be underſtood not only Tenants by Knights-Service, but 

any other Freemen or Freeholders, who held Lands or other Poſleſſions : 

which may be alſo proved farther by the Statute of Merton, cap. 10. as appears 

by this Clauſe; Proviſum eſt inſuper, quod quilibet liber homo qui ſet am debet ad 
Comtatum, Tithingum, Hundredum, & Wapentagium, vel ad Curiam Domini ſui, 

libere poſſit facere Attornatum ſuum, ad ſectas illas pro eo faciendas. Whereby 

you may ſee, that every Freeman, who was a Maſter of a Family, and not 

under the power of another, was then oblig'd to pay Suit and Service to the 

County, Tything and Hundred - Courts. ä 

But ſay you, theſe Perſons who were jurors in this great Cauſe between Earl 

Ode and Archbiſhop Lanfranc, are there call'd Primores, and Probi Viri, not only 

of the County of Kent, but other Counties where the Lands lay; and it is nor 

probable that the ordinary Freemen, who made the greateſt number, and 

were all bound to their good Behaviour, could be the Probi & Legales Homines, 

who ſerv'd upon this Jury: Well, I grant it, that theſe Gentlemen you ſpeak 

of, might be Lords of Mannors, and conſiderable for Quality and Eſtate, and 

who alone were impannelled upon Juries in this, and other ſuch great Trials of 

Novel Diſſeiſin; and yet for all that, thoſe leſſer Freemen, or Freeholders you 

mention, were 1 5 Homines, and as ſuch were capable of trying all Cauſes, 

of what nature foever; ſince Sir H. Spelman tells us in his Gloſſary, Title 

Legalis, That in Jure noſtro de eo dicitur qui ſtat rectus in Curia, non exlex ſeu 

utlegatus, non excommunicatus, vel infamis, &c. ſed qui & in lege poſtulat & 

poſtuletur. Hoc ſenſu vulgare illud in formulis juridicis, probi G legales homines. 

So that he does not make (as you do) that a Man's Legality muſt depend upon 

his Tenure, but upon his being rectus in Curia. So that *tis no more an Argu- 

ment, that becauſe in ſome great Trials in thoſe Times, none but the chief and 

moſt conſiderable Men in the County were impannel'd upon Juries in the County- 

Court, therefore none but they could ever ſerve there upon Juries at all; than 

it would be now for a Man to affirm, that becauſe in great Trials at the Aſ- 

. ſizes, 
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ſizes, or at the Bar at Weſtminſter, only Knights and Gentlemen are Impannep 
therefore none but they, and not any Yeomen, or Countrymen can ever f : 
upon juries at all. ; 3 e 

But let theſe Gentlemen you mention have been all Tenants in Capite orh 
Knights - Service, if you pleaſe, yet will it not make good your Aſſertion th | 
they were only Normans or Frenchmen; who as the only Proprietors of Eklat at 
ſerv'd upon this and other Juriesat that time: for they muſt have certainly hes 
ſuch, who of their own knowledge knew the Lands in queſtion, and to * 

B. A. J. p. 34. they did belong before King William's entrance into England. And your Dogs. 
= himſelf in his anſwer to Mr. Atwood's Janus, fully agrees to this Truth, a; _ 
pears by this Paſſage, which I defire you would read. © In Trials of Noe 

* Diſſciſin, and for the Poſſeſſion of Lands, Cuſtoms, Services, &c. the [uri 

cc at the time of the Conqueſt, and in ſeveral of the Kings Reigns next ſuc. 

« ceeding, were impannePd out of the ſame Town and Neighbourhood, ,; 

ce ſach as did know the Land and things in queſtion, and who had been poſſeſſeq 

&« of it, and for what time. And to this Pas in an Aſſize, if none of the 

jurors knew the right it ſelf, or truth of the matter, and did teſtify ſo much 

te to the Court upon Oath, recourſe was then had to others, until fuch were 

« found who did khow the Truth; but if ſome did know the Truth, and other: 

ce not, thoſe that knew it not were put by, and others call'd into the Court 

ce until twelve at the leaſt ſhould be found to agree therein: and for this par 

poſe it was that all Suitors to Hundred and County - Courts were bound to ap- 

<« pear there under great Penalties, that there might be a Jury of ſuch as knew 

« whoſe the Land was: And ſo far your Doctor is very much in the right, 

But then, that all the Gentlemen that ſerv'd upon this Jury muſt be Engliſonen 

is as plain from the Reaſon he hath now given us: and if he had not told us 
iq Pag. 1979- fo, we have an undeniable Authority for it; to wit, the antient MS. calbd 
Codex Roffenſis, quoted by Mr. Selden in his Notes upon Eadmeras ; where ſpeak- 


| 

F 

h conſidere, & homines Comitatus omnes Francigenas, & pracipue Anglos in antiquis 

| legibus & conſuetudinibus peritos, in unum convenire, But it alſo adds, & alii ali 

i orum Comitatum homines, and ſo confirms what Eadmerus ſays. So that nothing 

| is more evident by your Doctor's own ſhewing, as alſo by the Teſtimony of 
this antient Author; than that this great Cauſe was try'd either by Tenants i 
Capite, and other great Freeholders who were all Englsſhmen, or ſuch Frenchmen 
as were here before your Conqueſt. So that from this famous Trial we may 
draw two or three Concluſions directly contrary to your Aſſertions. EFuft, 
That there were many great Proprietors not only in Xent, but in other Coun- 
ties, as appears by Eadmerus, who were a ſufficient number to try Cauſes in 
the County-Courts, a good while after your Conqueror's coming over. &- 
condly, That the Pleadings and Verdict in this Cauſe being before Engliſhmen, 
and given by them, muſt have been all in Ezglih; and if it were fo in this 
Cauſe, it will follow for the ſame reaſon in all other Counties all over England, 
Laſtly, That theſe Gentlemen were well skilPd in the antient Laws and Cuſtoms 
of England, which had been in vain if they had been alter'd as you ſuppoſe. 

M. I will not deny but that in the beginning of the Conqueror's Reign, 

many Engliſhmen might have Eſtates left them, which might not be takenaway 
till ſome Years after; and Mr. Selder in bis Titles of Honour, places this Trial 
between Earl Odo and Archbiſhop Lanfranc, about the firſt Year of King . 
liam, and I ſuppoſe that it happen'd before the fifth Year of his Reign; when 
Matthew Paris tells us, That the Earls Eadwin, Morcar and Siward, toge- 
« ther with Egelwin Biſhop of Durham, as alſo many thouſands of Clerks and 
« Laicks, not being able to bear the Severity of King William, fled into wood 
« and defart places, and from thence got into the Iſle of Ely, where th& 
« fortify'd themſelves; and whither King William follow'd them, and taking 
« the Iſland made them ſubmit to Mercy.” And then this Author tells 5 
that the King put the Biſhop of Durham in Priſon; and as for the reſt, ſome 
of them he kill'd, ſome he put to ranſom, and others he committed to perpe- 

' tual Impriſonment: ſo that I reckon from this time, the King took ava 
molt of the Engliſhmens Eſtates, as not truſting them any more. 

F. If this hag all happen'd as you have put it, yet would it not prove 
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what you have maintain'd: for if thoſe Engliſhmen who had not been engage 
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ing of this Trial, Precepit Rex Comitatum totum (viz. of Rent) abſque mora | 
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th Harold, or elſe had been pardon'd for it, ſtil] held their Eſtates, and 
. forfeited them afterwards for Rebellion; then it is 1 
King William did not proceed againſt the Engliſh as a Conqueror : ſince if he 
had, be would have taken away their Eſtates Jure belli; which ſince, as you 
gur ſelf confeſs, he did not, whatever Eſtates he took away afterwards, it was 
either for Treaſon committed by the Engliſh, or elſe wrongfully: if the for- 
mer, he did it as a lawful King; if wrongfully, then as à Tyrant, and as 
ſuch could obtain no juſt right againſt the Engliſh Nation by his unjuſt Pro- 
ceedings. : f : : | 
But indeed after all, you are quite out 1n your account concerning this mat- 
ter: for as to the great Trial you now mention'd, it could not be in the firſt 
or ſecond Year of King William's Reign, nor could happen ſooner than the ſixth 
or ſeveath of his Reign; for Archbiſhop Stigand was not depos'd till the Year 
1070. which was the fourth Year of King William; and in the next Year, 
being 1071. the Annals of Mailros, as allo the Chronicle of Thomas Wicks, 
Jace Archbiſhop Lanfranc's Conſecration, and fetching of his Pall from Rome: 
ſo that it could not he until the Year after this Rebellion at the ſooneſt, 
when Lanſranc was ſettled in his Biſhoprick, that this Suit was commenced by 
him againſt Earl 040, and therefore a great many of the Ergliſh Nobility and 
Gentry had ſtill Eſtates left them after this Rebellion. I 
And that they coatinn'd to have fo ſome Years after this time, appears by 
thoſe Writs of King William, which Mr. Atwood hath given us in his Janus B. J. A. P. 42. 
Anglorum, &c. concerning the Reſtitution of the Lands belonging to the Church 
of Ely, which are alſo tranſcrib'd and allow'd by your Doctor in his Anſwer 
to it; and 1deſfire you particularly to conſider that Writ of King William's 
directed to Archbiſhop Lanfranc, Roger Earl of Morton, and Feoffry Biſhop of Con- 
ance, commanding them to cauſe to be aſſembled all thoſe Shires who were pre- 
ſent at the Plea had concerning the Lands of the Church of Ely, before the Queen 
went laſt into Normandy; the reſt being moſt material to the Cauſe in hand, 
I ſhall give you in Latin: Cum quibus etiam ſint de Baronibus meis qui competenter 
adeſſe poterunt & prædicto placito inter ſuerunt, & qui terras ejuſdem Eccleſia tenent, 
quibus in unum congregatis eligantur plures de illis Anglis qui ſciunt quo modo terre 
jacebant præfatæ Eccleſie, die qua Rex Edwardus obiit, & quod inde dixerint ibidem 
jurando teſtentur. From whence we may alſo gather, that this Trial concerning 
the Lands which is here order'd, was to be in like manner, and by a jury of 
the ſame fort of Exgliſümen, who try'd the Cauſe between Earl Odo, and Arch- 
biſhop Lanfranc.; that is, they were Engliſh Gentlemen of ſufficient Eſtates, or 
Tenants in Capite, If you pleaſe, let us now look into the time when this 
happen'd, ſince the Writ doth not tell us when it was, only that it refers to 
a Plea held concerning the Church of Ely, before the Queen's laſt going into 
Normandy ;, fo that this Trial here mention'd could not happen till after the 
fourteenth Year of King William's Reign, which I prove thus: This Queen did 
not come over into Exgland, till the Year 1068. when the King return'd with 
his Qucen out of Normandy after his Coronation, at which ſhe was not pre- 
ſent; after which King William went not into Normandy till the ſeventh Year 
of his Reign, when he went over and took Mans; and then whether he carried 
the Queen along with him 1s uncertain. But the Annals of Waverly tell us, he 
went.over again the next Year, and then he might carry the Queen with him, 
which might be the firſt time ſhe return'd into Normandy. but it appears by 
the ſame Annals, that the King went over the Year after; and ſtaying but a 
little while, return'd into Normandy to fight againſt his rebellious Son Prince 
Robert; where ſtaying not long, he return'd as ſoon as he had driven his Son 
cut of Normandy. Nor do we find he went over again till the fourteenth Year 
of his Reign, being the Year 1080. and then 1 ſuppoſe ſince he ſtay'd there 
for ſome time, he carried the Queen with him; and to this laſt going over J 
luppoſe this Writ we have cited refers: for tho the Queen went over again 
after this, yet ſhe return'd no mote, becauſe ſhe died in Normandy in the Year 
1083. as Ingulph, who was then alive, relates. The uſe I make of theſe Par- 
uculars is this, That long after the time you ſuppoſe the Ergliſh to have loſt all 
their Eſtates, we here find a great jury of Engliſhmen, ſummon'd out of 
ſeveral Shires in England, to try this great Cauſe, concerning the Lands which 
the Church of Ely had been unjuſtly diſſeiſed of. So that here you ſee, after 
5 the 
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the fourteenth Year of this King, the Engliſh ſtill continu'd to keep their 

Eſtates, and to ſerve upon juries; and conſequently the Pleadings before them 

as well as their Verdict, muſt have been in Engliſh. 7 
M. I ſhall not inſiſt upon this point any farther, yet this much you can. 


not deny, but that all the Pleadings and Proceedings at Weſtminſter, as alſo | 
the old Law-Books were all in French, as appears by the Mirror of Juſtice, and I 
Britton, not to mention thoſe of latter Days, as Littleton's Tenures, and o. ; 
thers; and ſo were allo the antient Year-Books or Reports of Caſes, all writ. g 
ten in Norman French, even in our own Age: ſo that ſince this proceeded from 
that great Alteration which the Conqueror made in our Laws, it is alſo g ; 
Badge of that Yoke which he impoſed upon the Nation by his Conqueſt. And 0 
to make this yet more plain, that very Copy of King Edward the Confeſſor'; fi 
Laws is in old Norman French, which (together with King William's Additions ö 
to them) Ingulph tells us, he brought down with him to his Monaſtery, and 10 
which he has inſerted into his Hiſtory, as you may find them in the laſt Edition m 
printed at Oxford, and were before publiſh'd by Mr. Seiden in his Notes upon 90 
Eadmer ut. . | im 
F. I cannot deny but that ſome part of the matter of Fact is as you hape 1 
here laid down; yet it will not tollow that this common uſe of the French Ne 
Tongue in our Reports and Laws, did proceed from the Norman Conqueſt, 1 
or is any Badge of Conqueſt : For firſt, the moſt antient Laws of King Willian, W 
which we find in Spelman and Lambert's Collections, are in Latin, as they were hit 
before the pretended Conqueſt. | grant indeed thoſe you mention in Ig gen 
are in French, but they being moſt of them Criminal or Penal Laws, or elle So 
concerning Tenures, it is no wonder they were publiſh'd in the Language of ver; 
his Country, that the Normans and other Frenchmen he brought over with him of: 
might underſtand them; and tho they were written in French, yet they were den 
proclaimed in the Engliſh Tongue, that the Engliſh as well as Normans might Hay 
take notice of them, But after theſe Laws, you will not find any antient tute 
Charter or Statute in Frexch, till the Statute of Weſtm. I. which was above 200 and 
Years after your pretended Conqueſt ; for all the Charters of this King William 75 
are in Latin or Saxon, as that particularly granted by him to the City of Lon- Dec] 
don; ſo likewiſe were all the antient Charters and Laws of the other ſucceed- in 7 
ing Kings, as thoſe of King William Rufus, Henry I. Henry II. King Stephen, any 
and Richard I. in Latin or Saxon, and none of them in French, as appears by dee 4 
ſeveral of them ſtill to be ſeen in the Archbiſhop's Library at Lambeth, and with 
in Sir Robert Cotton's, and alſo Magna Charta, and all other Statutes and Char- F 13 
ters of King John, and Henry III. till the Statute of Weſtm. I. above mention'd: thus 
and therefore it is not likely that this Cuſtom ſhould have taken its original from ts he 
Normandy, for if it had, it would have been begun immediately after your . 
Conqueſt. And as for our Law- Books, tho I grant thoſe you mention' d to be heli 
written In French, yet is it not the Norman French, ſince it differs very much | with 
from the Language in which King Edward's Laws are written, which are i. derivi 
Ingulph, the French of which is ſo obſolete and obſcure, that he that underſtands whict 
our Law-French very well, can ſcarcely make any ſenſe of them; but our fit taken 
Writers concerning the Laws of England, writ in Latin, and not in French, is thoſe 
you may ſee by Glanvil, Bracton arid Heta, who writ before Horns Mirror d Frank 
Juſtice, or Britton's Treatiſe of the Laws of England. upon 
As for your Books and Reports, I grant they are in French; but that cht part o 


Cuſtom was not deriv'd from Normandy, is alſo certain, ſince the firſt Reports and all 
we have begin with the firſt Year of Edward II. except ſome few Memorandui 
of Caſes adjudg'd in the Exchequer in the Reign of his Father, above 200 Yea! 
after King William's coming in (as I but now noted 3) nor could they be wilt : 
the Norman Dialect, ſince we had then nothing to do in that Dutchy, wh 
had been conquered by the French in the beginning of King John's Reign, above Corrur 


eighty Years before any Report or Law- Book was writ in French at all: a tion, b 
therefore we muſt aſcribe the original of this Cuſtom to ſome other Cauſe r | Often-t. 
the mere Will and Pleaſure of your Conqueror, and for this we muſt go . tainly 

as the Reign of King Edward the Confeſſor; who, as Ingulph tells us, © % many © 
„ ving lived long in Normandy, and bringing over divers Normans with . | Conſider 
the whole Nation began under this King to forſake the Engliſh Cuſtoms, al ; (or rat} 
« to imitate the French Manners in many things, ſo that all great Men look Vet it d 
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a ypon it as a piece of +200 receding, to ſpeak French in their Houſes, and 
to make their Deeds aud Cha ters alter the French manner: ſo that it was very 


« eaſy for den iliam after his coming in, who (as Ingulpbh alſo tells us) ab- Ib. p. 71. 


hor'd the Engliſh Tongue, to make the Laws of the Land to be pleaded in 
the French i ongue, and to make the Boys to learn at School the firſt Rndi- 
ments of their Grammar in F-ench ; and alſo the Saxon or Engliſh Hand to be 
« alter'd, and the French Hand to come in uſe in all Books and Writings.” 
And tho I confeſs m-{t of the Chief Juſtices and Judges were Frenchmen or Nor- 
mans, during the three or four firſt Kings of that Race; yet that alone could 
not have cauſed this Tongue to be ſo generally uſed, not only in the King's- 
Court, but alſo in all the Courts at Weſtminſter, after Engliſhmen began again to 
ſt there, had it not been for the tacit Conſent not only of the King, and Peo- 
ple of Quality, but alſo of the Lawyers themſelves: for the Law-Terms being 
for the moſt part French, they did not only thereby make the Law the greater 
myſtery to the Vulgar, but they alſo ſuppoſed that theſe Terms being French, 
could not be rendred into any other Language. Yet for all that, it had been 
impoſſible for this Tongue, which was ſpoke by ſo ſmall a number of Per- 
ſons in reſpe& of the whole Nation, to have prevailed ſo long among the bet- 
ter ſort of People; had not our Kings for many Ages enjoy'd large Territories 
in France, Which occaſioning their frequent going over thither about Affairs of 
War or Peace, as alſo the French Gentry and Nobility's frequent coming over 
' hither, it is no wonder if that Tongue being the Language of the Court, was 
generally underſtood and ſpoken by all Noblemen, Gentlemen and Lawyers. 
So that I have heard it from a very good Hand, a Perſon who is well 
verſed in Antiquity, that a Gentleman being returned on a Jury in the Reign 
of Edward II. was excepted'againſt, becauſe he did not underſtand French ; and 
hence it is, that not only the Terms of our Law, but alſo thoſe of Heraldry, 


Hawking and Hunting, are almoſt all French to this day: and tho by the Sta- 


tute of Edward III. which you but now mention'd, all Pleas ſhould be in Engliſh, 
and not in French; yet I deſire you to take notice, that this did no way extend 
to any matters of Proceſs upon which Suits are founded; but that the Writs, 
Declarations, and all other matters of Record were always entered and enrolled 
in Latin, from before the Conqueſt to this very Day, ſo that there was never 
any Alteration as to that point. Theſe things being conſider'd, it is no won- 
der if the Judges and Clerks of Parliament, who were in thoſe .Days entruſted 
with the drawing up of all Acts of Parliament, being greater Maſters of the 
French than Latin Tongues, choſe rather to draw them up in the former : and 
thus it continu'd until the Reign of Henry VII. when our Statutes began firſt 
to be drawn up, and enrolled in Engliſh. 

M. 1 confeſs you have given me a greater light in this matter than I had 
before; yet I ſuppoſe you cannot deny that the Tenure of Knights-Service, 
with thoſe clogs that belong to it of Wardſhip, Marriage, and Relief, were all 
derived from the Normans, as appears by the grand Cuſtomer of Normandy, 
which I have already mention'd : ſo that tho it be true that all theſe are now 
taken away by a late Statute of King Charles II. yet ſince this Tenure, and 
thoſe Services are not found among the Saxon Laws, there cannot be a greater 
Proof of the antient Power of the Conqueror, or of the Servitude impoſed 
upon the Nation by him; and therefore I look upon it as a very imprudent 
part of the late King Charles, to part with ſo great a tye, which his Father 
and all his Predeceſſors had over the Perſons and Eſtates of all the Nobility and 
Gentry of the Kingdom. 

F. 1 ſhall not take upon me to decide whether it were politickly done or not 
of King Charles II. to part with the Wardſhip, and Services of his Tenants by 
Knights-Service 3 but this much is certain, that conſidering the Abuſes and 
Corruptions that had crept into that Tenure by degrees, ſince the firſt Inſtitu- 
tion, both by the unfit Marriages of the Heirs, as alſo by the waſte that was 
often times committed on the Ward's Eſtate during his Minority, it was cer- 
tainly a very great grievance and burden to the Subject; and conſidering how 
many of thoſe Wardſhips were begged by hungry Courtiers, they were of no 
conſiderable profit to the Crown: and tho I' grant they were a very great tye 
(or rather clog) upon the Eſtates of the Nobility and Gentry of this Kingdom, 


yet it did not thereby produce any ſuch Love or Obedience, as would oral 
the 
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the Tenants better in their Duty before than ſince they were granted away, 
For the Forfeitures for Treaſon and Felony, and alſo Fines for Alienation, 
are reſerved to the Crown now as they were before; and as for any love or te, 
ſpe& which was antiently paid by the Heir, how could there be any ſuch thing: 
ſince the King granted away the Cuſtody of the Heir, and his Lands, to per. 
ſons who for the moſt part made a mere Prey of them; ſo that they were often 
married againſt their Conſents, and their Eſtates were delivered to them waſted 
and ſpoiled: beſides alſo what was exacted from them for Reliefs, and Ouſter 
leſmaines, we need not wonder if it were rather a Cauſe of ſecret diſcontent and 
hatred of the King's Prerogative than otherwiſe, And therefore | cannot think 
it was ſo unpolitickly done by the King, to render himſelf gracious and ac. 


ceptable to his People upon his return to grant their Requeſt, and paſs that Act | 
for taking away Wards and Liveries, and to accept of a Revenue by Exciſe of . 
treble the Value inſtead of it, ; 1 15 
But to come to the Original of Knights-Service it ſelf, I do not think it Was ; 
deriv'd from the Normans, ſi nce we are certain there were Thane-Lands in Eng- lj 
land which were held of the King, and that by Knights Service, before King W.. : 
liam's coming over, and there were alſo middle Thanes who held of thoſe Lords 
above them by the like Service; inſomuch, that in the Laws of King Xu: 15 
there is one concerning the Heriots, which an Earl, the King's Thane, as well 1 
as inferior Thanes, were to pay not only to the King, but to other inferior Fa 
Lords; which are almoſt the ſame as were afterwards reſerv'd by the Laws of B+ 
King Edward the Confeſlor, confirm'd by King William, as you would find 5 k 
them in Ingulph; only there is no Gold reſerved, but only Horſes and Arms: "og 
whereas by the Law of Knute, each Earl was to pay two hundred Manenſes of Bod 
Gold, each Kiog's T hane fifty, and each inferior Thane two Pounds. Only note, He 
that he who iscall'd Earl in King Knute?s Laws, is call'd a Count in theſe ; the © 4 
Thane a Baron, and the inferior TM a Vavaſor; and that which is there B 
; erior, is here termed a Relief, : 1 5 
. = this Tenure by Knights Service, which is now call'd Eſcuage or Ser- bo 
vitium Scuti, was of antient time nam'd expeditio hominum cum ſeuts, and was 8 
in uſe before the coming in of the Danes, is alſo as certain: for Sir E. Cole is os 
in his fourth Inſt. tells us of the Charter of King Kenulph, who Anno Domini the 
821, granted to the Abbot of Abingdon many Mannors and Lands; and reſerved, gran 
quod expeditionem duodecim virorum cum tantis ſcutis exerceant, antiquos pontes & they 
arces renovent, And alſo he mentions a like Charter of King Erhelred to a Knight whos 
call'd Athelweg, Anno Domini 995. 80 that you ſee not only ſpiritual Pet ſons, J badge 
and great Thanes or Barons; but alſo Knights held Lands by the Ser yice of Ls ako 
ſo many Men before your Conqueror, and your Doctor allo himſelf allows itz u fre, 
for in his Anſwer to Mr. J. in all antient Charters in the Saxon times he tran- & Kno 
ſlates the word Fideles by Tenauts in Capite, or Military Service. ; & 4% 
M. I will not deny that Military Fees were in uſe before the Conqueſt, an feudal 
alſo that the feudal Law did obtain here in many things; aud therefore l am lo fie mi 
far of the Doctor's Opinion, who in his Gloſſary, Tit. Feudal Laws, tells bs; not on 
« The feudal Law obtain'd in moſt Nations of Europe, and in Normandy * alſo ob 
* in its full Vigour at the time of the coming over of the Conqueror, ey Clauſe 
« terwards grew more mild and qualify'd, as alſo the Tenure it felt z al pi of Hey, 
<« Deſcription of which, with all its incidents of Homage, Relief, Ward, , tute of 
„ riage, Eſcuage, Ayds, &c. are to be found in the Grand-Cuſtomer, bt A ands, 
« 33, 34, 35. Andaltho there were Military Fiefs, or Fees, here in 8 - 6 Lord: 
« times, yet not in ſuch manner as after the Conqueſt eſtabliſh'd were wy the B 
e 1;am the Conqueror, and according to the uſage in Normandy ; 2 © this d 
«© appears by Doomſday-Book, in every County be divided "mot 7 dem me; 
« the Land of England, amongſt his Normans and Followers.“ oY tha by 33 
Cuſtom of Wardſhips is wholly derived from the Norman Conquelt, Fre - As for 
find in Sir. Edw. Coke's fourth Inſt. in the ſame Chapter you laſt cite i YAM fame _ 
may hefe read: © You have heard before de regali ſervitio, before the 1 ters hay, 
« queſt; but that regale ſervitium (which was Knights Service) view 1 9 1 borrow? 
« Relief, but neither Wardſhip of the Body or of the Land, as hat Fo — of the I. 
« It is true, that the Conqueror, in reſpect of that Royal Serwice, as a " ” the mandy, w 
« the Conqueſt, took the Wardſhip of the Land, and the the” 5 Edward J 
« Reirs within Age of ſuch Tenants but this extended not to the 1enur 0 equeriu; 
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« the Subjects by Knights Service, as it appeareth by Brafton, Dicitur Regale 
K ſervitium, quia ſpectat ad dominum Regem & non alium, & ſecundum quod in 
« Conqueſt u fuit adinventum, &c,” Whereupon Sir E. C. notes (in the Margent 3 
this Tenure (as before it appeareth) was not then invented, but the Fruits of 
this Tenure of the King, viz. Wardſhip and Marriage, (which was Bracton's 
meaning) theſe the Conqueror reſerved for himſelf; but other Lords at the 
firſt by ſpecial Reſervation, ſince the Conqueſt, reſerved gifts of Lands for 
themſelves ; Regis ad exemplum totus componitur orbiss wherein that which we 
had from the Conqueror we freely confeſs, 
E. I ſhall not diſpute this matter, ſince it is doubtful whether this Cuſtom 
of Wardſhip was Norman, or whether it was deriv'd from the Saxons, who 
poſſibly might have ſome reſpe& to Orphans in ſuch Caſes, to train them up for 
the publick Service in point of War; eſpecially being poſſeſſors of a known right 
of Relief. Thus Alfred the Saxon King did undertake this Work for the 
training of ſome particular Perſons in Learning, for the Service of the Pub- 
lick in time of Peace, and Civil Government: and tho Sir H. Spelman is of opi- 
nion in his Title de Wards, that Wardſhip of the Heir came in with the Con- 
queror; yet Sir John his Son, (who was alſo a Learned Antiquary) in his Epi- 
logue to his ſecond Book of King Alfred's Life, printed at Oxford, ſpeaking of 
Military Fees granted to the King's Thanes, has this Paſſage. Hec etiam Feoda Pag. 117. 
heredibus ſub Hereoti, ſive relevaminis cujuſpiam quod heres in terre redemptionem 
Regi ſolvere tenebatur, conditione plerumque tranſibat; & ſt heres minor natu a Patre 
moriente relinquebatur, Regi educatio ejus (utpote Regis Hominis) committebatur, 
in utilitatem etiam & commodum ipſius Regis, But whether the Wardſhip of the 
Body of the Heir, was in uſe in King William's time or before, is uncertain 
for the Land is in the Charter of Henry the firſt in Mat. Paris, granted either 
to the Widow or next Heir. | 
But let theſe Cuſtoms be deriv*d from whence you pleaſe, it is a plain Caſe it 
could be no badge of Conquelt upon the People of this Nation, and that by the 
Doctor's own ſnewing; for were it a Norman Cuſtom ever ſo much, if your 
Conqueror firſt of all impoſed it upon thoſe he brought over along with him, 
it could never be a Badge of Slavery upon the Engliſh Nation, but rather upon 
the Normans, upon whom it was chiefly impoſed : and if they afterwards 
granted Lands to the Engl;ſh upon the ſame Terms they held them themſelves, 
they were no more Slaves to whom they were granted, than they were under 
whom they held them. But indeed this was ſo far from being look'd upon as any 
badge of Servitude, that if the Doctor himſelf is to be believ'd, © Theſe were Gloſſary. Tit. 
te the only  Freemen, and their Services (Bratton ſays) were ſo notoriouſly liberi homines. 
« free, that in Writs of Right it was never mention'd, becauſe ſo well 
e known; Notandum in ſervitio Militari non dicitur per liberum ſervitium, & 
© ideo quod conſtat, quia tale Servitium liberum eſt,” And however rigorous the 
feudal Law might be at the beginning, it was when your Conqueror came in ſo 
far mitigated as to the rigour of it, that the Tenants by Knight Service were 
not only free by King William's Law, from all arbitrary Taxes and Tallies, but 
alſo obtained a ſettled Inheritance to them and their Heirs, as appears by that 
Clauſe in King William's Charter already mention'd ; and therefore in the Reign 
of Henry III. when William of Warren Earl of Surrey Was queſtion'd after the Sta- 
tute of Quo Warranto by the King's Juſtices, by what Warrant he held his 
Lands, pulling out an old Sword, he anſwer'd to this Effect:“ Behold, my vid. An an- 
l Lords, here is my Warranty, my Anceſtors came into this Land with William tient MS. in 
5 the Baſtard, and obtained thoſe Lands by the Sword, and Jam reſolv'd with on Bodleian 
4 this Sword to defend them againſt any whoſoever ſhall go about to diſpoſſeſs; : 5 Oe 
d me; for the King did not himſelf alone conquer the Land, but our Progeni- Pugdale in bis 
tors were Sharers with him and Aſſiſtants therein.“ Baronage of 
As for what you ſay, That the Laws in the Cuſtomary of Normandy, are the England,p.79, 
lame with the Laws of England; it is no more than what divers French Wri- 
ters have taken notice of, but do not attribute their Agreement to their being Vid. Ar. 
borrow'd from the Normans, but quite contrary: for in the. firſt place moſt Whitlock's 
of the Learned Men ſay, That the firſt eſtabliſhing of the Cuſtomary of Nor- 7? 2 


liament, 1650. 


mnt was in Henry Vs. time, and afterwards again about the beginning of printed in his 

ward II's time, when Normandy was not under the King of England. And Memorials, 
equerius a French Author relates, that King Henry I. eſtabliſh'd the Engliſh pag. 461. 
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Laws in Normandy, and with him do alſo agree Gulielmus Brito, Rutelaring. © 
and other French Writers, who mention alſo that the Laws in the Cuſtomary 
of Normandy are the ſame with the Laws collected by our Engliſh King Ed. 
Vid. Coke's ward the Confeſſor : an additional Teſtimony hereof is out of William d. bs 
Preface zo his ville de Alenſon, who in his Latin Comment upon the Cuſtomary, proves and 
Reports. demonſtrates that the Laws and Cuſtoms of Normandy came from the Engli 
Laws and Nation, either not long before or after Edward the Confeiſor's 
time. | 5 
Th the Norman Cuſtomary, there is a Chapter of Nampes or Diſtreſſes; and 
it is there decreed, that one ſhould not bring his Action upon any Seiſure, but 
from the time of the Coronation of King Richard, and this muſt be our Kin 
Richard I. becauſe no King of France was ever of that Name; and the words 
Nampes and Withernams were Saxon words, taken out of the Engliſh Laws, ſig- 
nifying a Pawn or Diſtreſs, and in the ſame ſenſe are uſed in the Cuſtomary, 
But if you have nothing more to object againſt what I have now ſaid, pray 
proceed to your laſt Head, and let me ſee how you will prove, that the Eng. 
{iſh loſt all their antient Liberties and Privileges which they enjoy'd under the 
Engliſh Saxon Kings. | 5 3 
M. I never heard ſo much before concerning the original Uſe of the Fench 
Tongue in our Reports and Law- Books, but yet this much I think you wil 
not deny: Firſt, that the Norman French was never uſed in our Courts of Jy. 
ſtice, till after the Conqueror's Entrance. Secondly, That he did his endeas 
Hiſt. Ingulph. vour totally to root out the Engliſh Tongue, by ordering all Children to learn 
8 the firſt Rudiments of their Grammar in French; and as for what you have 
ſaid concerning the Cuſtomary of Normandy being eſpecially as to Tenures de- 
rived from the Engliſh Laws and Cuſtoms, I do not deny, but that it may he 
the opinion of ſome French Writers that it was ſo : but I ſhall believe it, 
when they can prove that the Wardſhips and Marriage of the Heir of the Te- 
nants by Knights Service, as alſo thoſe Aids they were to pay the King, or 
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any other Lord they held of, towards making his eldeſt Son a Knight, and | 
ae his eldeſt Daughter, were in uſe in England before the Conqueror | wan 


came over. : 
But to obſerve your Commands, I ſhall now proceed to ſhew that by the 

| Conqueſt, the Engliſh for a long time loſt all their antient Rights and Privi- 
leges, till they again obtained them either by their mixing with the Norman, 
ſo that all diſtinction between them and the Engliſh were taken away, or elle 
they were reſtor'd by the Charters of King Henry J. King John, and King 
Henry III. I ſhall therefore divide the Privileges of Engliſhmen into theſe three 
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Heads: Firſt, Either ſuch as concerned their Offices or Dignities: Or, Se. "ge 
condly, Such as concerned their Eſtates : Or laſtly, Such as concern'd the Trial double 
for their Lives: in every one of which, if I can prove the Engliſh Natives, as Parlia 
well of the Clergy as Nobility, ſuffered conſiderable Loſſes and Abridgments A Sa. 
of their antient Rights and Liberties which they formerly enjoy'd, I think! ths 
ſhall ſuſficieatly prove the point in hand. As to the firſt Head, Ingulph tells us eg 
Pag. 70, 71. That the Engliſh were ſo hated by the Normans in his time, that how we 4 75 


Edit. Oxon, ( ſoever they deſerv'd, they were driven from their Dignities; and N but by 
„ gers, tho much leſs fit, of any Nation under Heaven were taken my (lr 

Pag. 93, „places.“ And Malmesbury who liv'd and writ in the time of Henry, = 

« That England was then become the Habitation of Foreigners, and the 7% 

and Government of Strangers; and that there was at that day no Eng 105 

«© an an Earl, Biſhop, or Abbot; but that Strangers devoured the Rickes, 
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: AL Party v; 
e and gnawed the Bowels of England, neither is there any hope of ending ly Gap 
« Miſery.” So that it is plain they were now totally depriv'd of all Offices - pion wh 
Dignities in the Common-Weal, and conſequently could have then no place - you ma 
the Great-Council, the Parliament of the Nation, both for the raiſing of 300 6 ug Tri 
and the making of Laws. And tho I grant Mr. Petyt and your ſelf ſuppo Las eren M 
5. A. P. p. 36. found a Clauſe in the Conqueror's Magna Charta, whereby you would probe, berſon, 


that all the Freemen of this Kingdom ſhould hold their Lands and Polten 35 you w 
well and in peace, free from all unjuſt Exactions and Taillage, ſo as any of Fines 
exacted or taken unleſs free Services, which of right they ought and are = I ſhall 
to perform to us; and as it was appointed to them, and given and 2 # Conquer: 
ro them by us as a perpetual Right of Inheritance, by the Common- Counci * live Wea 
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the whole Kingdom; yet this Common - Council will not help you, for with- 
out doubt here were no Engliſumen in it; for certainly they would not grant 
zway their own Lands to Strangers, Theſe were the Saxon Lands which W:l- 
lam had given in Fee to his Soldiers, to hold them under ſuch Services as he had 
appointed them, and that by right of Succeſſion or Inheritancdaee. 
We will now come to the ſecond point, vix. the Privileges the Engliſhmen 
loft as to their Eſtates: for whereas before the Conqueſt you affirm, | the King 
could not make Laws, nor raiſe Taxes: without the Common - Council of the 
Kingdom; it, is certain King William, and his immediate Succeſſors, did by 
their ſole Authority exerciſe both theſe Prerogatives. As for his Legiſlative 
power, it appears from the words of his Coronation-Oath, (as you your ſelf 
have repeated it out of Florence of Worceſter, and Roger Hoveden) the Conclu- 
fon of which Oath is; ſe velle rect am legem ſtatuere & tenere, Rapinas injuſtaque 


udicia penitus interdicere. Now the Legiſlative Power was then lodg'd in him, 


why elſe did he ſwear to appoint right Laws? For if the Conſtitution had been 
ſettled as it is cat preſent, the Parliament could have hinder'd him from making 
any other; and that he could do ſo, appears by that Voke of Servitude, which 


545 


Matthew Paris (as well as other Authors) tells us, King William by his own pag. 7, 


« Authority impoſed upon the Biſhopricks and Abbies in England which held 
« Baronies, Which they had -hitherto enjoyed free from all ſecular Servirude : 
& he now, ſays he, put them under Military Service, ſeſſing all thoſe Biſhopricks 
& and Abbies, according to his Pleaſure, bow many Knights or Soldiers each of 
e them ſhould find to the King and his Succeſſors: And putting the Rolls of 
« this Eccleſiaſtical Service in his Treaſury, he cauſed to fly out of the Ring- 
« dom many Eccleſiaſticks who oppoſed this wicked Conſtitution.” Now if he 
could do this upon ſo powerful'a Body, as the Biſhops and Abbots were at 
this time, he might gertainly as well raiſe what. Taxes he pleaſed upon all the 
People of England; and therefore Henr of Huntington tells us, that King Wil- 
liam upon his return out of Normandy into England, Anglis importabile tributum 
impoſuit. Lib. 3. p. 278. And that his Son William Rufus impoſed what Taxes he 
would upon the People, without conſent of the Parliament, appears by that 
| Paſſage of Wiliam of Malmesbury, which he relates in the Reign of this King, 
as alſo in his third Book de Geſtis Pontificum, concerning Ranulf, whom from a 
very mean Clerk he made Biſhop of Durham, and Lord Treaſurer : the reſt I 
will give you in Latin; Iſte, ſi quando edictum regium proceſſiſſet ut nominatum tri- 
butum Anglia penderet, duplum adjiciebat, ſubinde ridente Rege ac dicente ſolum eſſe 
hominem, qui ſciret ſic agitare ingenium; nec aliorum curaret odium, dummodo com- 
placeret dominum. So that you may here ſee that the King's Edict or Proclama- 
tion did not only impoſe the Tax at his pleaſure, but his Treaſurer could 
double it when he had a mind to it, without Conſent of the great Council or 
Parliament, as we now call it: and this Prerogative was exerciſed by divers of 

his Succeſſors, till the Statute de Tallagio non concedendo was made. 114 
But to come to the laſt Head concerning the alteration of Trials for Mens 
Lives and Eſtates by the Conqueror, from what they were before; it is certain 
that whereas before the Conqueſt there were no other Trials for Mens Lives 
but by Juries, or elſe by Fire or Water Ordeal, which was brought in by the 
Danes; the Conqueror tho he did not take away theſe, yet alſo added the 
Law then in uſe in Vormandy, of trying not only Criminal but Civil Cauſes by 
Duel or Combat: all the difference was, that in Criminal Caſes where there 
Was no other Proof, the Accuſer and Accuſed fought with their Swords, and the 
Party vanquiſhed was to loſe his Eyes and Stones; but in Civil Cauſes they, on- 
ly fought with Baſtoons headed with Horn and Bucklers, and he or his Cham- 
pion, who was overcome loſt the Land that was.contended for. From whence 
you may take notice alſo of a great alteration in the Law, not only concern- 
ug Trials, but capital Puniſhments: ſo that before the Conqueſt, all Crimes, 
cren Manſlaughter it ſelf, were fineable according to the Quality of the 
kerſon, and the Rates ſet upon each Man's Weregyld, or price of his Head, 
as you will find them ſet by the Laws of King Athelſtan; after that time inſtead 

of Fines, capital or corporal Puniſhments became chiefly in uſe. 3 

| ſhall not inſiſt much upon divers leſſer Things, which King William as a 
Conqueror impoſed on the People of England; as diſarming them of all offen- 
ive Weapons, forbidding them to hunt or kill any Deer in his Chaſes or Fo- 
5 Aa a a 1 eſts, 
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Lib. 3. pag. 
221. 


theſe. things I think are very ſufficient to prove that King M as a Cong 
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reſts, under the Penalty of loſs of Eyes'and Members, as alſo keeping up 1, 


reinforcing the antient Laws of Decenaries or Tythings, whereby og. 
Families were bound with their tenth dan or ythingwmah, Body fen ten 
of each others good abearance; as alſo that Law forbidding dll$tting v wil 
at Night, or Aſſemblies after eight of the Clock, but that every ohe ho te 


put out both Fire and Candle at the ringing of the'Coverfe, be 
gel]; 
ror did very much abridge, and in fome things wholly take away the zl 
Privileges and Liberties of the Engliſi Nobility, Clergy and Gon mene g 
did alſo make many and great Alterations, not only inthe Forms of Pleadin 
but alſo in the very Subſtance of our Laws, both Criminal and Civil: ab 
he did not make more Alterations of this kind, it was who ping 0 
free Will and Pleaſure; fince, as Eaumten tells us, he ordered al Divine ant 
Secular things according to his Pleaſu feed. 


44 


Fi. That I may the better anſwer what you have ſaid, 1 ſhalt Partly gra 
and partly deny the matters of Fact you have alledged; and alſo further pre 


that if they had been all as you have laid them, yet would not they Prove you 
Concluſion, That King William by his own Arbitrary and Tyrannical Adin 
could create any Right by Conquelt, either to himſelf or to his Suceeffir; 
And therefore to begin with your firſt Head, vix. the Privileges of the Engli 


| Nobility as to Offices and Dignities, tho 1 grant it was true! as the Ai. 


thors you have cited relate, that ſcarce any Engliſuman Was, When they writ 
either a Biſhop, Earl or Abbot, yet this is to be underſtood only of the latte 


end, and not the beginning of his Reign: for as te the Biſhops and Abbots, 8 


7 * 


I do not read of any more than Srigand Archbiſhop of Canterbury, and Epelyic 
Biſhop of Durham, who being depriv'd of their Biſhopricks had Succe gts 


put into their rooms in their Lifel times; and yet in then place of this | 
laſt, not any Norman, but one Watcher an Engliſhman was named by the if 
King to ſucceed. And as for the Earls, of all thoſe who had been againſt him 


and oppoſed his coming in, there was not one but he received into fa 


vour, and continued in his Dignity and Eſtate, as in particular the Earls Ead- 
win and Morchar Brothers, together with Waltheof and Si ward, and Edgar Athel- 


ing, whom they had named King of England, who all kept their Earidoms and 
Eſtates till terrified by the King's ſevere and tyrannical Proceedings; the three 
firſt of theſe fled away as you have already ſhewn : tho I confeſs Prince Epar 
had for two or three Years before this, fled into Scotland; but yet was after- 


wards reſtor'd to the King's Favour and his Eſtate. Nor do I'find any conſ- - 


derable Alteration in the King's manner of diſpoſing of his Honours or Pre- 
ferments, either Eccleſiaſtical or Civil, till Earl Maltheof was convicted of be- 
ing in the Plot, with Ralph de Waher Earl of Norfolk, and other Lords, as well 
Engliſh as Normans, to expel King William; and from that time (being the 
eighth Year of his Reign) 1 grant he changed his whole courſe of Government, 
and put no more Ergl:;ſhmez into any Places of Honour or Profit: tho W. 
Malmesbury endeavours to excuſe the King's Severity in theſe words, Inde pu- 
poſitum regis fortaſſis merits excuſatur, ſi aliquando durior in Anglos fuerit, quid 
pene nullum eorum fidelem invenerit : tho with this Author's good leave, the King 
had been the cauſe of this Conſpiracy, by his own Tyranny and Breach of Oaths, 
as I ſhall ſhew you by and by. „ 

So that either this King was mov'd by juſt Provocations thus to debar all Ex- 
liſhmen from being prefer d to Dignities or Offices, or he was not; if the for- 
mer, and that he had juſt cauſe ſo to do, it was no more than what any other 
foreign Prince who had no Hereditary Right to the Crown, would have done in 
the like Caſe : But if the latter, it was not only contrary to Juſtice, but alſo to 
his own Coronation-Oath, one Clauſe of which, as Malmesbury ſhews us in bis 
de Geſtis Pontificum, was, quod ſe modeſtè erga ſubditoi'ugeret, & equo jure Anglis 
Francos tractaret. So that this King's arbitrary and violent Proceedings, ff 
ter he had for ſome time govern'd as a lawful King, tho they might prove him 
a Tyrant, yet they could by no means make him a Conqueror. And as for 
the latter part of your Argument, whereby you would prove that in his Reign 


there were no Engliſhmen in the great Councils of the Kingdom, that can only 
be underſtood (in the ſtricteſt ſenſe) of the times after the great Conſpirac} 


I have now mention'd; for before, it is very evident that there wor _ 
3 Imops, 
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piſhops, Earls and Barons ſtill left, who muſt have been Members of the Great 
Council. Nor can you prove that the Law I have mention'd againſt the Ki:g's 
raking, the Taillage or Taxes without their Conſent, was made after that time; 
bat let it be made when it will, you ſhall never perſuade me it was enacted with- 
out any Engliſhmen being preſent, till you can prove to me that there were 
no Engliſh leuauts in Capite towards the end of his Reign, and that there were 
then no Knights, Citizeas or Burgeſles that repreſeated the Commons in the 
Great Council; and can give a better anſwer to thoſe Arguments I have given 
ou to prove they were there; eſpecially that remarkable Clauſe in the Con- 
duſion of this King's Charter, to the Abbey of Weſtminſter, which mentions 
divers principal Perſons, both of the Clergy and Laity, to have been ſummon'd 
to that famous Synod or Great Council, when this Charter was granted. 

I come now to your next Head, whereby you would prove this King's A- 
bridgment of 'Ergliſh Privileges, as to their Eſtates and Properties, to begin 
with that of the Legiſlative Power; which, as you ſay, was then wholly in the 
King. Admit it were fo, it will not prove that for which you urge it, viz. that 
it is a ſign of the King's Abſolute Conqueſt over the Engliſh: for if the Great 
Council of the Kingdom. had then loſt its antient Right, it was his Nor- 
mans and Frenchmen, as well as the Engliſh, that he bereaved of their antient 


Privilege; of giving their Conſent to Laws; ſince it is very certain that nei- 


ther the King of France, nor the Duke of Normandy could at that time make 
any Laws without the Conſent of their Eſtates, „ i 

But the Truth is, that your Conqueror could not do itz for if the Normans 
he brought over with him, had, as you ſuppoſe, the greateſt ſhare of all the 
Lands in England, they would have been too powerful a Body of Mea to be 
thus made Slaves at his pleaſure. Indeed his own Laws ſhew the contrary, 


for ia that very Law it. appears otherwiſe : * Whereby all the, Freemen of Z. Z. Guil. 35. 


te the Kingdom were to hold their Lands and Poſſeſſions free from all unjuſt 
« Ex4Qions and Taillage, and that nothing ſhould be exacted of them, but 
« their free Service, which they were bound to do according as it is appointed 
et them by the King, and it is granted them by an Hereditary Right for ever, 
« by the Common Council of the whole Kingdom.” Whereby you may ſee 
that they had their Lands and Liberties granted them, for an Hereditary Right, 
not only by the King, but by the Common-Council of the Kingdom, and that 
the King could not alter King Edward's Laws without their Conſeat, The 
Charter of King Henry I. ſays expreſly; Legem Regis Edward; vobis reddo, cum 
illis emendationibus quibus Pater eam emendavit Concilio Baronum ſuorum. There- 
fore as for that Authority you have brought out of H. Huntington, that upon 
this King's return from Normandy, he impos'd a heavy Tax upon the Engliſh ; 
this is either to be underſtood of ſuch a Tax as they gave him voluntarily, 
tho perhaps they durſt not do otherwiſe, as the States of Provence and Lan- 
guedoc are fain to do to the King of France at this day, when he requires it; and 
yet he does not claim thoſe Countries by right of Conqueſt : Or if King William 
impos'd this Tribute without their Conſents, it was not only contrary to the 
Law juſt now mention'd, but alſo to his own Coronation-Oath, whereby he 
ſwore to prohibit all unjuſt Rapines, and that he ſhould behave bimſelf equita- 
bly towards his Subjects; with which, certainly his taking away their Mony 
without their Conſents, would by no means conſiſt. But to adſwer that part 
of the Coronation-Oath which you think makes moſt for you, that whereby he 
ſwore only to make right Laws, which muſt have ſuppos'd the Power to have 
been in himſelf, becauſe the Parliament might have hindered him from doing 
otherwiſe; this is but a Cavil, for it is already prov'd that he was to make 
Laws, and raiſe Taxes by the Common - Council of the Kingdom: and therefore 
theſe words may very well bear another Senſe, and do only give the King a 
Negative Voice of . paſſiag ſuch Laws as the Great Council ſhould offer to him, 
or elſe ſuch as he might propoſe to them for their Conſent. And! ſuppoſe 
you will not deny but that it is very poſſible; that either the King or the Parlia- 


ment may propoſe ſuch Laus as may not ſeem equitable, or juſt; and then cer- 


tainly both the one and the other j ough ive 
3 8 r worked. 9 Vote, and oup t not to give 
But to anſwer your laſt Inſtance, whereby you would prove that this King as 
a Conqueror impos'd what Taxes and Services he pleaſed; not only upon the 

Aaaa2 Laity, 
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Vid. Ingulph. 
Hi 


before your Conqueſt, and were only ſuch as enjoyed whole Baranies z* as 


— 
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Laity, but the Clergy too; by making the Biſhopricks, and greater Abbies 


liable to Knights Service, which you ſuppoſe to, have been done by hi 
ſole Authority, without any Conſent of the Common- Council of the Kingdom: 
this is only gratis dictum, and is indeed altogether improbable. For if the 
King had done this by his ſole Power, he would have impos'd this Service 01 
all the Abbies in England, whoſe Lands might have been as well reduc S 
Knights Fees, as thoſe that were put under that Service; and ſo might have 


been forc'd to find as many Soldiers as they had Fees, as well as the Biſhoprick, | 


and greater Abbies, But indeed the Clergy were too powerful a Body to be 
thus arbitrarily impoſed upon, and they would ſoon have complained to the 


Pope agaiaſt the King for this new Servitude he had impoſed upon them; and 


therefore I think we may with much more ſafety conclude with Mr. Seiden in 
his Titles of Honour, that this Impoſition of Knights Service upon the Bi. 
9 7 and Abbies, was done by the Common-Council of the Kingdom, 
it 


eing too great a matter to be done without it. For it appears by Fam. 


rus, that the King held a Council this very Year, tho the Laws and Procecdinpy 
of it are all loſt; and this is the more likely to be ſo, becauſe this impoſition 
was not laid upon all the Abbies in England, but only upon the Biſhopricks,' and 
ſach Abbies as were of Royal Foundation, and held immediately of the King 


Mit 

Pai there tells uss. F ba To gut- l mit 
I ſhall now come to your laſt Head, whereby you would prove that ont 
Conqueror, by his ſole Power, alter'd the Courſe of Trials, and inttoducg 
the Cuſtom of Duel or ſingle, Combat, in Civil as well as Criminal Cauſe; 


The chief Argument you have for this, is, that there is no mention made of 
this Trial by Duel in our Engliſh Saxon Laws before the Conqueſt : which'is | 
but a negative Argument at the beſt 3; and you can ſnew me, no antient Aae 


that ſays exppeſly that King William introduc'd it: and tho II grant it is firſt 
mention'd in his Laws, yet does it not therefore prove that it was not here 
before, ſince it was certainly in uſe among the Francs and Longobards, who were 
Germas Nations as well as the Saxons. But admit it were firſt introduc'd 'by 
the Conqueror, this was no Badge of Conqueſt, for the Normans as well as 
the Engliſh were ſubject to this Trial, which was in uſe in Fance and Normaniy 
long before this King's coming in: ſo that admit he firſt eſtabliſh'd it here, it 
might not have been done by his ſole Power, but by ſome Law made in the 
Great Council of the Kingdom, tho it be now loſt 3. as we have very fewof 
the Laws that were made by this King now left us, beſides thoſe which are 
called the Laws of King Edward, with this King's alteration of them: all 
which was certainly done in the Common- Council. The like I may ſay con- 


cerning the alteration of Puniſhment for Deer-ſtealing and other Crimes, 


which were either puniſhable by pecuniary Mulcts, or elſe by Death, before the 
coming in of the Normans; ſince thoſe Alterations might be alſo made by the 
Conſent of the Great Council: but that the ſame Foreſt-Laws were in uſe 
before the Conqueſt as after, you may ſee in the Foreſt-Laws of King Kunz, 
as you will find in Sir H. Spelman's Gloſſary, Title Foreſta; only the Punidl- 
ments are there Pecuniary, or elſe Loſs of Liberty, which after your Conqueſt 
was changed into the Loſs of Eyes and Members. _ 5 

But as for other leſſer matters, as his diſarming the Ergl:ſh, and forbidding 
Night-Meetings, if theſe things were done (as I do not find any expreſs Law 
for them, for there is no ſuch thing mention'd in the Law de nacturnis Cuſtovin) 
they were practis'd by this King for his own Security, after the Engliſh had by 
their frequent Inſurrections made him uſe all the means he could to prevent it 
for the future; ſo that at the moſt they were but temporary Conſtitutions, 


and did not laſt long: nor could this Law of the Coverfeu- Bell be any Badge 


of Slavery on the Engliſh, ſince we find the ſame Cuſtom to have been us d in 
Scotland, which you will not ſay is a conquer'd Nation; nor do 1 find the 
Normans after they came over, were any more exempted from this Law than 
the Engliſh Natives. But I much wonder you ſhould reckon the Laws of Dece- 
naries or Tythings, among the Badges of Norman Slavery; ſince if you have 
read any thing in our Saxon Laws, you will find, as Ingulpb tells us, that King 
Alfred firſt appointed, ut amni⸗ 1 legalis, in aliqua Centuria & Dee ma 


cxiſterit, & ſi quis ſuſpe ctus de aliquo Iatrecinio per ſuam Centuriam vel Dune 


him. 

Londo 
Lege 7 
lates 1 
univer 
returt 
were, 
the ha 
with t 
a Parli 
the Co 
cernin 
the ve1 
of Lon 
which 
quam c 
tatig co. 


provok 


Dialogue the Tenth. 349 LY 
candemnatis, penanm demeritam incurreret. So that whatever other Laws you 
end, either of our Savon or Daniſh Kings, or elſe among thoſe of King Mil- 
liam, concerning Triburghs and Tythings, it was only to confirm or reinforce 
this antieat Conſtitution. But that not only the meaneſt ſort of Freemen, 
but the greateſt and beſt Nobility and Gentry were ſubje& to this Law of 
Tythiags, may appear by that Law I have already quoted of King Knute, 
whereby every Freeholder was © to have his Family 1n his Pledg, that is, was 
« hound to anſwer for them to the King; and if he were accuſed to have let 
« them run away by his Conſent, he was to purge himſelf by his own Oath; 
« and alſo the Oaths of five other Thanes, that he was innocent.” 80 like- 
wiſe the Laws of King Edward, confirmed by King William, are very parti- 
cular on this Subject, That all Archbiſhops, Biſhops, Earls, and Barons, Vid. Hevedes- 
« ſhould keep their Knights and Servants there mentioned in their Frithborg, 
« rhat is, in their Franc Pledg, whereof the Lords themſelves were to be the 
« Sureties, as appears by what follows, viz. that if any of them offended, 
« their Lords ſhould be obliged to do Right in their Courts.” And to the 
ſame purpoſe is the 49th Law in Ingulph's Copy of theſe Laws; the words are 
theſe: Echaſcun Seniour ait ſun ſeriant u ſun plege, que ſi nele rete que ait a dreit 
el Hundred; that is, that every Lord keep his Servant in his Pledg, that if he 
offend, Right may be done in the Hundred, 5 
So that upon the whole matter, I can ſee nothing conſiderable impoſed by 
your Conqueror upon the free- born Engliſh Subjeds, which they were not 
tied to before the Conqueſt, or which did not reach all the Normans he brought 
over with him, as well as they. 5k] 355 | 5 
AM. | do confeſs I did not believe there was ſo much to be ſaid to prove that 
Wiliam the Conqueror never altered the Law of England, in any of its ma- 
terial Parts: but fince you have gone thus far, pray proceed to ſhew me, that 
he any ways confirmed all the Laws of the Saxon Kings his Predeceſſors; ſince, 
I conceive, as a Conqueror, he might juſtly have vacated what of them he 
would, and I do not fee any thing in his Coronation-Oath that could have hin- 
dred him from it, No EN OD 5 9 
F. I doubt not but to give you very good ſatlsfaction in this Point: for not 
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only your Conqueror's Will was never declared, that the former Laws ſhould 
be abrogated, and till ſuch Declaration all Laws ought to remain in force, ven 
in the Conqueſt of Chriſtians againſt Chriſtians, according to Sir Edw. Coke's Pag. 17. 
Opinion ia Calvin's Caſe ; but indeed the antient and former Laws of the 
Kingdom were ſo far from being abrogated, that they were all confirmed by 
him. For in his fourth year, by the Advice of his Baronage, he ſummoned to 
London, as the words are in the Book of Zitchfield, Omnes Nobiles, Sapientes, & 
Lege ſua eruditos, ut eorum Leges & Conſuetudines audiret : Or as Hoveden re- 
lates it out of a Collection of Laws written by Glanvil, Fecit ſummoniri per 
univerſos conſulatus Angliæ, Anglos Nobiles, & Sapientes, &'c. And twelve were 
returned out of every County, who ſhewed what the Cuſtoms of the Kingdom 
were, which (as Mr. Selden tells us in his Hiſtory of Tythes) being written by 
the hands of Aldrid Archbiſhop of York, and Hugo Biſhop of London, were, 
with the requeſt of the ſame Barons, confirmed in that Aſſembly, which was 
a Parliament of that time. And then in Hoveden follow the Laws of Edward | 
the Confeſſor, ſo confirmed by King William, among which is that Law con- | 
cerning the Office of a King, which | have now given you: And before this, at | 
the very beginning 'of his Reign, he alſo confirmed the Privileges of the City 1 
of London, as appears by his Charter in Saxon, which is to be ſeen at this day; | 1 
which is alſo confirmed by Ordoricus Vitalis : Gulielmus Rex multa Lundoniæ poſt- Id. lib, Iv. . 
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(1411 Coronatus eſt, prudenter, juſtè, clementerque diſpoſuit quedam ad ipſius Civi- fol 505, 506. j 
tatts commoda, vel dignitatem, alia qua gents proficerent univerſe ; nonnulla quibus | 
inſuleretur Eccleſiis Terre, Jura quecumque diftavit, optimis rationibus ſanxit, Fu- — 
dicium rectum nulla perſona nequicquam ab eo poſtulavit, So that nothing is | 
plainer, than that at the beginning of his Reign he ſtrove to oblige all ſorts 
1 as well the Clergy as Laity, to a good liking of his Govern- 9 
, 44. But yet for all this you your ſelf have granted, that after the time of 1 
bis Confirmation of theſe Laws of King Edward, you cannot deny, whether 1 
provoked by the frequent Inſurrections of the Engliſs, or elſe reſolving to wake | 

uſe ö 


$90 


Vid. Mat. Pa- 
riſ. in vita 
Frederici Ab- 
batis, 


uſe, of his Right by Conqueſt, he fell very ſeverely upon the Enol;h Nom. 
and Gentry, and outed moſt of them of their Bſtates, . %% Nobility 


BITIBLIOTHECA POLITI CA. 


and forced to fle 
into foreign Countries; ſo that it ſeems he did not lay down Ort _ 
ſoon as ever he came to the Crown, but uſed it as he pleaſed againſt wbatlbe. 
ver Engliſh he thought might be dangerous to his Government: reg 
withſtanding his Confirmation of King Edward's Laws, he did not ſeem to re- 
nounce his Title by Conqueſt. And as for your Authority concerning the ol 
queror's confirming theſe Laws, the main ſtreſs of the Queſtion will lie, xt aa 
ther he admitted any of the Engliſh Into his great Council, to conſult of the 
weighty Affairs of the Kingdom, when he had once thorowly ſettled. himſelf 
on, the Engl;ſb Throne, eſpecially if it be conſidered that King Milliam kept 
not all the Promiſes which he made at all times. Now as you your ſelf allow 
this Grant was made in the fourth year of his Reign, but he had not then ſetiled 
himſelf ſo well as he would, nor had he. then made an entire Conqueſt; of the 
Nation; that was not done until after the great appearance, of the natural 
Engliſh in Arms, and the great meeting which, Frederick Abbot of Se, Alban; 
with others, headed at Berthamſtead, which was not until above four or fre 
years after this Confirmation: ſo that your Teſtimony from the Lirchfield Chro- 
nicle and Roger Hoveden, being before he ſettled himſelf as he intended to do 
ſignifies nothing; and that it was from ſome time after this Tranſaction, that 
Mat. Paris reckons the thorow Conqueſt and ſubduing the Nation, appears by this 
Note in the beginning of the Life of Abbot Paul, Succeſſor to this Fre erick, 
Hic primus Abbas hujus Eccleſia ſuit, poſtquam Anglia Normannis penitus fat 
ubjugata. ä 6 „ 9 1 It Ps 
5 EI will not deny the matter of Fact in great part to be as you ſay ; but 
whether the Engliſh were to blame to make theſe Inſurrections, or whether 
they were provoked to it by the King's unreaſonable Severities, I have not now 
time to diſpute, nor are we competent Judges of it at ſo long a diſtance of 
time: if it were their fault, he had no doubt very good cauſe to do as he 
did, and to puniſh ſuch as were guilty; but it was altogether unjuſt and ty- 
rannical to puniſh the Innocent with the Guilty. Nor could, he have any 


Right to do it as a Conqueror, ſince by taking his Coronation-Oath to deal 


mercifully with his Subjects, and to treat both Engliſb and French with equal 


Right, he had renounced that Title. And that he looked upon himſelf as 2 
- Tyrant, if he had governed without being crowned, or taking the ſame Oath 
as his Predeceſſors, I ſhall prove to you from Abbot Bromton's Chronicle, the 


Author of which lived in the time of King Richard I. who has (col. 952.) theſe 
words: Cumque Millelmus Dux Normannorum, Conqueſtor Anglie, Tyranni nomer 


4 


piſcopo in Regem petiit conſecrari, G. ** | 

But your Reply, that he did not ſhew himſelf a perfe& Conqueror till he 
was thorowly ſettled, is very pleaſant: as if being ſolemnly crowned, 
and taking an Oath to govern juſtly and according to Law, after, four years 
quiet Poſſeſſion, and a voluntary Confirmation of the Laws of bis Predeceſ- 
ſors, were not ſufficient Signs of his peaceable Settlement upon the Ihrone; 


exhorreſceret, & nomen 2 Principis induere vellet, a Stigando Cant. Archi. 


unleſs you will have a King to be never ſettled, until he has, by the force of 


a Standing Army, got ſufficient power to do all he deſigns, that is, to take a- 
way his Subjects Liberties .and Eſtates at his pleaſure, contrary to his owl 
Oath, and the Laws he has agreed to, If thoſe be Signs of a thorow Settle- 
ment, pray conſider whether the King that is gone away, was ever thorowly 
ſettled at this rate, tho 1 confeſs he was in a very fair way to give us ſuch a 


thorow Settlement. But ſince you date this thorow Settlement from that great 


Tranſaction of Abbot Frederick, I am not afraid to appeal to Matthew 7 


from whom you have borrowed this Relation, where he tells us thus: l 
« after Lanfranc was made Archbiſhop, the King being now ſtrengthened with 
« both Swords, began more ſeverely and manifeſtly to oppreſs the Engliſh; 
« who ſeeing it nearly concerned their very Lives, calling a great many toge- 
« ther, they made Edgar Atheling their Leader, in whom the Engliſh placed, all 
ce their hopes; but among all the Engliſh, Frederick Abbot of Sr. Albans les 
« the chief Promoter thereof, being a: generous Man, and to be feared for. * 
&« Riches and Power : therefore the King began to be vehemently afraid leſt be 


ſhould loſe the whole Kingdom, which he had gained by the Effuſion 1 
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« much Blood, and alſo hazard of his Life; and therefore being luckily taught 


«. by the Archbiſhop's Pradence, he began to act more mildly with the chief 


« Men of the Kingdom, humbly propoling Terms of Peace, and with a plea- 


« {ant Countehance inviting them to a Treaty (tho deceitful, as the end at 
« laſt declared) therefore the ſaid Exghſh met him at Berthamſtead, thinking 
« no harm, under the leading of Abbot Frederick; where, after many Diſ- 
« putes, Archbiſhop Lanfranc being preſent, the King ſwore upon all the Re- 
« licks of the Church of St. Albans,-as alſo upon the holy Evangeliſts, invio- 
« jably to obſerve the good antient approved Laws of the Kingdom, which 
« the pious Kings of England his Predeceſſors, and chiefly'King Edward had 
« eſtabliſhed : and ſo being pacified, they all returned home very well fatiſ- 
« fed.” So that you ſee this was the third time whereby he renounced all 


Right of Conqueſt (if ever he bad any) by ſwearing expreſly to obſerve all 


the antient Laws of the Kingdom, ſince they found his Coronation-Oath would 


not bind him, beſides his ſo ſolemn Confirmation of King Edward's Laws, in 
the great Council of the-Kingdom not long before. 1509 


. 


M. But pray read a little farther, and ſee how he reſented this Force now 

ut upon him, and whether at all he intended to keep what he had ſworn, or 
to diveſt himfelf of his Right of Conqueſt ; and therefore give me now leave 
to read the reſt out of this Author: But the King cunningly hiding his De- 
« ſigns, within a few days after ſtudied how to overcome and ſupplant thoſe 
ce diſperſed and aſunder, whom he could not, when joined and confederate 
“ together; which he performed by killing, diſinheriting, and baniſhing many 
« of them, and violating the above-mentioned Laws. And the Exgliſh being 
e thus ſpoiled at pleaſure, and impoveriſhed, without any legal Judgment, he 
« therewith enriched his Normans, to the great Provocation of his natural 
« Engliſh Subjects, who had of their own accord thus exalted: him,” So that 
you ſee he never intended to keep his Oath that was thus forced upon him, for 
Conquerors do not love to be made. Slaves to their words whether they will 


or no; and therefore I may give you an Anſwer both as to his Coronation- B. 4. 4. p- 
Oath, as alſo to this now mentioned, from an old'Z#gl;ſh Proverb, That there 289. 


was never any Oath but was either broken or kept. More Conquerors than one 
have uſed fair Pretences, and made ſmooth Promiſes, and dealt cunningly with 
the People to carry on their Deſigns, and have at firſt taken plauſible Oaths, 
and broken them afterwards; nay took them when they intended not to keep 
them, and knew they could not: And for Oath-breaking, Harold, in his An- 
ſwer to Duke William, when he demanded the Kingdom of him, had given 
him a fair Example, that ſtultum Sacramentum eſt frangendum. Many ſpecious 
Oaths, Vows, and Covenants were contrived, 'and taken by crafty and de- 
ſigning Men in the late times, and impoſed upon the People, contrary to the 
Oath of Allegiance they had before taken, for no other ends than to cheat 
them into Rebellion, and to make them Authors of their own Slavery; which 
was diſcovered too late, when they were under the power of an Army, and 
could not help themſelves, as I could prove at large wonld the time permit. 
F. Before | give. you a poſitive Anſwer to what you have ſaid, tho I do be- 
lieve a great deal of the matter of Fact to be true, as Matthew Paris hath re- 
lated it either from Tradition, or. elſe from the Legier-Book of his own Ab- 
bey; yet I very much doubt, whether out of Hatred to this King's ſevere Pro- 
ceedings, they did not repreſent King Wilkam's Cruelty and Severity much 
greater than it was: for tho I grant, after this time, he turned a great many 
more of the Engliſh Nobility and Gentry out of their Eſtates, and put divers 
of them to death; yet whether he did this without any colour of Law or le- 
gal Proceſs, is very much to be doubted, ſince we find many Forfeitures men- 


tioned in Doomſday-Book, which had been needleſs, if the King had ſeized all J. A. A. pag. 
the Engliſh Eſtates without any legal Trial: As for example, in Eſſex in Barn- 199, 12%. 


Fable- Hundred, In Bura de iſtis Hidis eſt una de hominibus foris factis erga Re- 
gem; and this was the way of Expreſſion in the Active Voice. We find in 
Norfolk, Earl Ralf held ſuch Lands, Ouando ſe foris fecit; but more particu- 
larly in Cambridgeſhire in Wardune, Hardwin holds of Richard's Anceſtors, but 
oy Waders held it Die quo deliquit contra Regem : all which would never have 
cen interred, could this King have taken away Mens Lives and Eſtates with- 

Nt any colour of Law or Juſtice. And therefore you may find in all the Hiſ- 
| torians 
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torians of his time, that after the great Plot wherein ſo many Normen 
well as Engliſh Lords were concern'd, and for which Roger — Ane, — 
7 


- 


and Ralph Earl of Norfolk and Suffolk, both Normans, had conſpired with: 
Waltheof, and other Evgliſh Lords, to call in the , D 
King; yet they were convicted by a legal Trial of their Peers, and ſufſerel 


death for it. So that in this he diſtributed equal Juſtice to the Normans as Well 


Pag. 67, 68. 


as the Engliſh, who thereupon. for feited all their Eſtates; and yet notwithſt nd 
ing this, there were ſome; native Engliſhmen ſtill left, who tho they haben, 
in Arms againſt the King, at the beginning of his Reign, yet were nevertheleſ 
reconciled to him, and reſtored to their Eſtates: As for example, Bari, 
cc ſirnamed the Foreſter, who, EE Hlorence of Worceſter tells us, Was reconciled 


to King William, and accompanied him into Scotiand ſoon after : ag af 


Hereward, the Son of Leofric,; Lord of Brunne, ho having loſt his Eſtate 
and being outlawed (as Ixguiph tells us) ( took Arms againſt King William 
« and joined himſelf with thoſe in the Aſle of EH; and yet, after divers great 
% Battels, as well againſt the King as his Commanders, at length having 


obtained his Inheritance by the King's: Allowance, he finiſhed his days in 


J. A. A. 105. 


ce peace.” And now here were two conſiderable; Zugliſh Barons who ſtill en- 
joy ed their Eſtates, notwithſtanding all King Williams Severity; and yet 1 do 
believe it will puzzle your Doctor to ſnew me their Names in Doomſday- 


Book : ſo that that Book alone is not, it ſeems, a certain Rule to diſcover | 


what Engliſhmen were then Barons or Tenants in Capite. 58 

But admit all this to be true, as you your ſelf have repreſented it; can this 
King's Perjury to his Subjects, and Breach of all Laws, after ſo many ſolemn 
Oaths, give him a Right as a Conqueror over the Lives and Eſtates of his Eu- 
liſh Subjects; and that after he had ſolemnly renounced his Right of Conqueſt 
by ſo many ſolemn Tranſactions with his Subjects, with whom you ſuppoſe he 
ſtill made War, after he had for ſo many Years laid down his Arms? At this 
rate I cannot tell when Subjects may be ſafe. For ſuppoſe ſome Kings that come 


to a Crown by a mixt Title, partly by Force, and partly by Right, take | 


ever ſo many Oaths to maintain the antient Conſtitution of the Government, 
together with the Rights and Privileges of the People; 'tis but their ſaying 
afterwards when they have ſufficient Power, that they were forc'd upon them, 
and that they never deſign'd to keep them, and the Buſineſs is done, and they 
may then take away the Subjects Lives and Eſtates by this pretended Right of 
Conqueſt whenever they pleaſe. Nor does this only extend to the King himſelf 
alone, but to all his Heirs and Succeſſors, who claim under that Title, let them 
take ever ſo many Coronation-Oaths, or make'ever ſo many, Declarations to 
the contrary; ſince they all claim under the ſame divine Title of the Sword; 
that is, as you will have it, receive their Crowns immediately from God, and then 
can never forfeit them, let them tyrannize to the-utmoſt degree imaginable 


for you have provided them with two eaſy and pleaſant Excuſes, that all Pro- 


miſes are either broken or kept, and ſfultum Sacramentum eft frangendum. And 
I cannot but ſmile to ſee what an excellent excuſe you have found out, for all 
the Breach of Oaths and Covenants of thoſe engag'd in the late Civil Wars, 
ſince they might very well plead they had ſo many Royal Precedents for fo do- 


ing, as ſufficiently authoriz'd it; unleſs you will have that to be Perjury in 


Subjects, which mult be a Divine Prerogative in Kings. 

And therefore let me tell you, I am very glad for your own ſake, that there 
is no body here but you and I, ſince all the Company would have cried out, 
and ſaid, that this way of arguing were to make open War, not only upon all 
the Laws and Privileges of this Nation, but alſo to put the King and People 
in a ſtate of War againſt each other : for if he once declares. by ſuch Overt- 
Acts as theſe of King Wiliam's, that he will not be tied, either by his Coro- 
nation-Oath, or by any Laws he has made, I doubt their Oaths of Allegiance 
will not long bind them neither ; and they will be very ready to reply, that 
whatever Power began, and is continued by Force and Violence, may allo 
be caſt off by the like means: and when a King and his People are brought 
once into this State, it is eaſy to foretel what will be the Event; either he 
muſt turn out, or they mult be all Slaves; and I wiſh it was not owing to ſuch 
Jeſuitical flattering Counſels as this, that the King firſt loſt the Affections of his 


People, and then his Crown; ſince Father Peters himſelf, with the reſt Fele 
; eſuits, 
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reſaifs, and Arbitrary Miniſters of the Cabal, could never have inſtill'd worſe 
principles than theſe; therefore I pray for the future either get better Rea- 
ſons, or keep thoſe to your ſelf. . e . 3 
But God be thanked, both King James I. and King Charles I. had much better 
Thoughts of the Laws and Liberties of vhe Nation, ſince the former hath 
ſolemnly declared in a Preamble to the ſecond AR of Parliament, in the firſt 
Year of his Reign, © That not only the Royal Prerogative, but the Peoples 1 Jacobi. | 
6 Security of their Lands, Livings and Privileges, were ſecur'd and maintain'd Cap. 2. Fol: 
« by the antient fundamental Laws, Privileges and Cuſtoms of this Realm 3 1757. | 
« and that by the aboliſhing or altering of them, it was impoſſible but that 
« preſent Confuſion will fall upon the whole ſtate and frame of this Kingdom.” 
And his Son was of the: ſame Opinion in his firſt Declaration at the beginning 
of the late Wars: „ The Law (fays he) is the Inheritance of every Subject, Pag. 28. 
« and the only Security he can have for his Life and Eſtate; and the which being | 
« neglected, or diſeſteemed (under what ſpecious ſhew ſoever) a great mea- 
« ſure of Infelicity, if not irreparable Confuſion, muſt without doubt fall 
upon them.“ 5 N 
5 2 If I had no Love at all for the Government and Liber ties of my Country 
(as I thank God I have a great Affection for both) yet ſhould I not have the 
Impudence to contradi& the Senſe of two Kings and a Parliament; neither 
have I fo little Value for thoſe things which are the Foundations of our Hap- 
pineſs, as to deſire they ſhould be ſacrific'd to an arbitrary Power; nor on 
the other ſide have I ſo great a Value for them, as to endeavour their Pre- 
ſervation by Rebellion, and depoſing the King, which fince I look upon as 
altogether unlawful, we are then to follow the Apoſtle's Rule, and not do 
Evil that Good may come of it. But as for what I have urged in excuſe of 
the Conqueror's Perjury, and Breach of Laws, I confeſs I have ſaid more than 
the matter will well bear; but I hope you will excuſe it, ſince I confeſs the 
Argument is none of mine, but the Doctor's from whom I borrowed it, and 
I did not conſider the bad Conſequences of it : yet this much I muſt ſtill freely 
affirm, that neither King William the Conqueror, nor his preſent Majeſty, 
who is his Heir by an Hereditary Right of Succeſſion, either could then, or 
can now at this day be lawfully reſiſted, much leſs can be depoſed, or can 
ebay their Royal Dignity for any Male-Adminiſtration or Tyranny what- 
dever. 
F. Pray give me your Reaſon for that, ſince I think you may be very well 
ſatisfy'd, that this King's Title by Conqueſt from King William, his Anceſtor, 
can ſignify nothing, tho I ſhould grant the utmoſt you can demand: and 
therefore tho I am as much againſt Rebellion and depoſing of Princes as you 
can be, and doing of Evil that Good may come of it ; yet the queſtion remains 
{till to be decided between us, whether that Reſiſtance I maintain be Re- 
bellion or not, and whether it be Treaſon to deny Obedience to a Prince, 
who hath done his utmoſt to loſe the very name of King, by not obſerving 
thoſe Conditions, on the performance of which he can only maintain his Royal 
Dignity. Now ſince I think I have fully proved the two Points I undertook, v:z. 
both that of the King's forfeiting the Crown in the Caſes I have put, as alſo the 
falſity of the matter of Fact, whereby you would maintain, that the King 
has an indefeaſible Right to the Cromn of this Realm, as an abſolute Monarch 
by Conqueſt : ſince you decline arguing this Point any farther, becauſe you 
find it is not to be maintained, pray let me know what other Reaſons you 
have why you cannot come over to my Opinion. 
A. Tho I am not ſatisfied, but that a great deal more may be farther 
urg d by thoſe who are better vers'd in this Controverſy, to prove that his 
Majeſty hath an unforfeitable Right to our Allegiance by the Conqueſt of King 
William and his Predeceſſors; yet I ſhall not now inſiſt any longer upon that 
Title, which tho our Kings have by ſo many gracious Condeſcenſions to the 
People of this Nation, ſeemed to wave, yet have they never renounced it as [ 
know of : but ſince his Majeſty was ſettled in the Throne as an abſolute and law- 
ful King, without any Competitor, by a long Series of an Hereditary Succeſſion 
a above ſix Hundred Years ſtanding, and confirmed by the Oaths of Allegiance 
K; the People of this Nation both to him and his Anceſtors, he is not only our 
Ling by the Laws of Man, but God ab to whom, and not to the People, 
B he 
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it is now very late: 


he owes his Crown; and can therefore neither forfeit it, nor be acconntabfps 
to them for it: and when you can prove the contrary, you may then convince 
me to be of your Opinion. V 
F. We have already partly argued this Point at our third and fourth Tir. 
courſes, concerning the Lawfulneſs of Reſiſtance 3 but ſince perhaps you ma 
have ſtill ſomewhat farther to urge upon ſo important a Queſtion, 1 deſire Z 
hear the utmoſt you can ſay, to prove that Kings owe their Power to none 


but God, and therefore ought never to be reſiſted, neither can forfeit thei 


Crown upon any pretence whatſoever: and therefore pray appoint me ſome 


other time when 1 may wait on you again, and fully difcuſs this Point, fince 
M. I am ſorry I cannot appoint you any certain time; for ſince ! ſee ſo great 
a Confuſion reigns every where, and that there is like to be no Term, and con- 


ſequently no Buſineſs for Men of my Profeſſion, I am reſolv'd to retire for two 


or three Months into the Country, till I ſee things a little better ſettled than 
they are at preſent : and I heartily wiſh that the Convention (which 1 hear is 
like to meet in ſome time) may endeavour the Peace and Settlement of the Na: 
tion, by ſending for the King and the Prince of Wales out of France; ſince | do 
not defire any more Conqueſts, nor the Government of a foreign Prince, ag 
long as we have a lawful King of our owa, who will govern us again if he 
might: but as ſoon as I return to Town, you ſhall be ſure to know it; in the 


mean time [ am your Servant. 


F. I am yours, and wiſh you a good Journy. 
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I. In what Senſe all Civil Power is derivd from God, and 

in what Senſe it may be alſo from the People. 

II. Whether his Preſent Majeſty King William, when Prince 
of Orange, had a juſt Cauſe of War againſt King James II. 


III. Whether the Proceedings of his Preſent Majeſty, before 
he was King, as alſo of the late Convention, in reſpect 


of the ſaid King James, are juſtifiable by the Law of Na- 
tions, and the Conſtitution of our Government. 


EAR Sir, you are welcome to Town, you have been abſent a 

great while; and indeed I wonder how you could ſtay away ſo 
& long, when ſuch great things as the King's Abdication, and 
5 Peng his Son and Daughter in the Throne, have been tranſ- 
COCESnnR Sr ACICO, | 


[EE 
Wer 


M. I thank you kindly, Sir, but yet I muſt tell you, that I have been fo lit- 


tle ſatisfy'd with what your Convention has done in theſe matters, that the 
very hearing of it hath been a great Affliction to me; and it would have certain- 
ly been a much greater, had I been upon the place, and ſeen ſuch horrid things 
as the Depoſition of a King, the diſinheriting of his right Heir, and the ſet- 
ting up the Prince and Princeſs of Orange, who certainly could have no right 
to the Crown as long as the King lives, nor yet after his Death as long as the 
Prince of Wales is in being. 

F. I confeſs theſe are very high Charges if they would hold; but if you pleaſe 
to conſider the Hypotheſis I propoſed at our laſt Meeting, That the King had 
by Breach of the Original Contract made between his Anceſtors and Predeceſſors, 
and the People of this Nation, to obſerve the Fundamental Laws and Conſti- 
tutions of the Kingdom, forfeited his Right to the Crown ; all that hath been 
done in this great Affair, I ſuppoſe may be very well maintain'd and juſtify'd, 
from the neceſſity of the thing, and of maintaining the Fundamental Conſtitu- 
tion of the Government, And therefore pray give me leave to put you in mind 
how far I have proceeded in the Proof of this Allertion. 

Firſt, I have made out that the King of this Realm is not the ſole ſupreme 


Power thereof, neither ever was ſo, from the very Inſtitution of Kingly Govern- 
ment in this Iſland, 


Bbbb 2 Secondly, 
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Secondly, I have alſo prov'd that the King, not having the ſole power muſt 
hold that ſhare thereof which he enjoys, upon this imply'd or tacit Conditiog 
That if he uſurp what does not belong to him, and the People do aſſert their 
Right by oppoſing his unjuſt Violence and Uſurpations, and that he {till obſti. 
nately perſiſts in this Violation, he thereby loſes and forfeits not only that 
art of the Power which he fo unjuſtly ufurped, but alfo his own too: and 
for this 1 gave you the Authority of the Learned Grotius at our laſt Meet. 


: n 
i 


_ Thirdly, 1 have alſo anſwer'd your main Argument of King iam the 
Conqueror's obtaining by the Sword, and Conqueſt of King Harold, an abſy. 


| late Right, and unlimited Power for himſelf and his Succeſſors deſcended from 
him, over the People of this Kingdom; for I think I have ſufficiently made 


out, that King William had no other Right to the Crown of England than by 
the Teſtament. of King Edward the Confeſfor, aud the Election ad Recognition 
of the People: and this I have prov'd from t 1c unexceptionable Authorities of 
the beſt Hiſtorians of that time. So that if he afterwards acted otherwiſe, and 
contrary to his Coronation-Oath, it was not as alawful King, but as a Tyrant 
and an Uſurper on the Rights and Liberties of the People, and he could not by 
his own unjuſt Act acquire any lawful Power ſo to govern this Kingdom; id 
therefore whatever Title King William or his Succeſſors can pretend to, it muſt 
be by virtue of the Election of the firſt King of the Saxon Line, from whom 
all the Kings of England ſince Henry I. are deſcended, and conſequently are ob- 
lig'd to hold the Crown under the ſame Conditions on which, it was firſt 
confer'd. And tho I grant, that ever ſince the Reign of Edward I. the Crown 


has been no longer claim'd by Election, but by Succeſſion of him that really | 
was, or elſe was preſum'd to be the Right Heir; yet this different way of ac- | 


quiring the Crown does not at all alter the condition or manner of holding it, 


fince our Kings have always after that time, as before, been tied to the ſame, 


or rather ſtricter Terms in their Coronation-Oaths, to obſerve and keep the 
Laws and Cuſtoms of this Realm; and alſo that the Power of the Great Coun- 
cil of the Kingdom or Parliament making Laws, raiſing Taxes, and redreſſing 
of Grievances ariſing from the unjuſt Exerciſe, and illegal Encroachments of 
the King's Prerogative, hath been exerted ever ſince the Crown became ſuc- 
ceſſive, as much as ever it was before. - . 
Laſtly, I think I have ſufficiently made out that King Fames hath violated 
the fundamental Conſtitution of the Kingdom, ia thoſe ſeveral Inſtances | haye 
already given, and am alſo ready farther to make it out if you require it; 
ſo that this being the Caſe, I can ſee no reaſon to the contrary, why the 
Crown or Legal Authority ſhould not become forfeited to the People, who 
at firſt confer'd this Power on the firſt King of the Weſt-Saxons. | 
M. ] muſt confeſs you have done your endeavour to prove thoſe Aſſertions 
you have now laid down, but J am not yet fatisfied that you truly have done 


it. But however, not to run into unneceſlary Diſputes and Repetitions of what 


has been already argyed, and which J ſee you are too obſtinate to recede 
from, I ſhall now only oppoſe what you laſt aſſerted concerning the Crown's 
being forfeited to the People upon the King's pretended Breach of the Origi- 
nal Contract: for beſides the abſurdity of making the Crown forfeitable to tic 
People, who are and ever were Subjects, and not Princes or Governours; 
whereas all Forfeitures ſtil] ſuppoſe a Right in the Perſons who are to take it 
as ſuperior to the Party forfeiting; there is alſo a greater Error and Miſtake 
in your ſuppoſing all Civil and Legal Power to be deriv'd from the People, 
and by them confer'd upon their Kings or Governours : whereas the Scriptures 
plainly affirm, and all Divines ſo interpret them, that all Civil Power and 
Authority is wholly from God, and not from the People, who even in elective 
Kingdoms, tho they may name and deſign the Perſon whom they will have to 
be their King, yet is the Power wholly from God, who alone hath right to 
govern Mankind; and therefore as the People do not confer the Power, 10 
neither can it be forfeitable to them from whom it was never deriv'd: al 


ſo much I told you at the Concluſion of our laſt Meeting, tho I had not the 


time fully to urge this Argument, as now | have, And this will preſs the more 
upon you, becauſe you your ſelf have already granted at ſeveral Meetli'g5, 


that all Civil and Regal Power is deriv'd from God, and not from the Frog 
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Dialogue the Eleventh, + 657 
and therefore your Notion of a Prince or Monarch's forfeiting to them, is whol- 
ly falſe and precarious, 135 | | 1 Gy Fa 7 

F. If this be all that you have to object againſt our Aſſertion of the King's 
forfeiting his Royal Authority to the People, 1 think I can eafily anſwer thoſe 
Objections: for as to the firſt Abſurdity which you lay to our charge, how an 
Authority can be forfeited by a King or Superior to his Subjects or Vaſſals, the 
Abſurdity lies on your ſide; for I do not ſuppoſe this Forfeiture to be made to 
the People as Subjects, but to them conſider'd as a Community of Maſters of 
Families, and Freemen; who as the Deſcendants and Repreſentatives of thoſe 
who made the firſt King upon a certain Contract or Condition, upon the Non- 
performance of this Original Contra&, do thereupon ceaſe tobe Subjects, as a 
Servant ceaſes to be ſo, and becomes again ſui juris, upon his Maſter's Non-per- 
formance of the Bargain made between them: and ſo this Authority thus 
forfeited, returns to the Community of Maſters of Families, and Freemen, who 
once confer'd it upon the firſt King. Nor needs this Forfeiture any more ſup- 

poſe a Superiority, in the Perſons who are to take it, over the Prince that com- 

mits it, than when by the Law of England a Tenant for Life aliens in Fee, he in 

reverſion may immediately enter upon the Eſtate as forfeited to him, tho the vid. Coke up- 
Perſon that held it was perhaps his own Father. | on Littleton, 

M. But is not this then to recede from your former Conceſſion, whereby “ 253. 
you grant that Civil Authority is derived from God, and not from the People _ 
at all? whereas you now ſuppoſe them the only Original or Fountain of Ci- 
vil Authority, and from them to be derived to all Princes and Monarchs. 

F. This Difficulty wholly proceeds from your not rightly underſtanding the 
manner of God's conferring Civil Power or Authority upon thoſe that exer- 
ciſe it. For the better clearing of which Difficulty, let me ask you two or 
three Queſtions: Firſt, pray tell me whether you are ſtill of the opinion, 
that Monarchy is ſo much of Divine Inſtitution, as that no Government but 
that may be lawfully inſtituted by Men ? . 

M. I will not now affirm, that Monarchy is of Divine Right; but this 
much I may ſafely aver, by what we can find in Scripture, that God inſtituted 
no ſort of Government but that; and he did not make Saul or David to be 
only like thoſe equivocal Kings, who might be depoſable at the Will of the 
Eſtates, but conferred part of his own Divine Power upon them, without 
any Conditions or Limitations whatſoever : but as for thoſe Governments 
called Commonwealths, tho without doubt they are not of Divine Inſtitution, 
yet certalaly the power of Life and Death, which they exerciſe, is wholly from 
God; fince, as have already ſaid, a Man, not having power over his own 
Life, cannot confer that upon another which he had not in himſelf. 

F. Well, Jam glad we are fo far agreed, that Commonwealths are endued 
with real Authority or Majeſty as well as Monarchs, and that from no leſs 
Author than from God himſelf; ſo that whatever you have ſaid concerning 
God's Inſtitution of no other Government than Monarchy, is either not true, 
or not to the matter in hand: for in the firſt place, I have already proved at 
our third Meeting, that the firſt Government God inſtituted among the Jews, 
was an Ariſtocracy under Moſes, Foſhua, and the Judges, reſerving the Kingly 
Power over them to himſelf. And tho it is likewiſe true, that God diveſted 
himſelf of great part of this Kingly Power, when he anointed Sau! King; 
yet God's Inſtitution of Monarchy among the Fews does not render it unlawful 
tor other Nations to inſtitute ſuch other ſorts of Government, as may beſt 
lute with the Genius of the People, and the publick Good and Safety of the 
whole Community. But as for your Argument, whereby you would prove the 
neceſſity of all Civil Powers being derived from God, becauſe otherwiſe they 
could not be endued with the power of Life and Death over their Subjects, I 
have ſufficiently taken off that difficulty at our ſecond Meeting, and ſhewn 
you, that a Man, in the State of Nature, has not only power over another 
Man's Lite, but alſo over his own; not only to hazard it, but alſo to lay down 
or loſe it for ſome greater publick Benefit to Mankind: which is alſo acknow- 
ledged by the Apoſtle Paul himſelf, For a good Man ſome would even dare to die. 

But further, to ſhew you the Abſurdity of this Principle, let me put you 
this Caſe : Suppoſe that a Kingdom or Commonwealth were ſo inſtituted at 


the firſt, that no Subject, or Freeman, ſhould ſuffer death for any Crime, how 
great 
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great ſoever; which that I do not ſuppoſe as a thing impoſfhle * 
divers Ages exerciſed in the Roman Commonwealth, * 8 Mg for 
ſtrate could lay any greater Puniſhment upon a Roman Citizen, than B Al- 
ment or Deportation. And if that Copy we have of the Laws of Kin nll. 
liam I. be authentick, it is by the's7th Law in his Charter ordained: Thar A 
Engliſh or French Subject ſhould ſuffer death for any Crime whatſoever; but on. 
ly be puniſhed either by pecuniary Fines, Impriſonment, or elſe by loss on- 
Eyes, Hands, Feet, or Members; which Law, tho I do not ſay was ever bY 
ſerved, yet it ſhews it was then ſuppoſed to be both poſſible and lawfal 
Now if this could be ſo, there would be no neceſſity of ſuppoſing the Auth, 5 
rity of the Commonwealth of Rome, or of King William I. to have been -% 
rived from God, ſince they had renounced and refuſed the great Chace 
thereof, viz. the inflicting capital Puniſnments; but if for all that they fin 
continued to be lawful Civil Governments, then it is evident that this Power 
of Life and Death is not that which alone conſtitutes a Civil Power, and makes 


it owe its Original to God. 
But to return to what your Notion concerning this power of Life and 


Death hath made me digreſs from, pray let me ask you another Queſtion: 


After the Expulſion of King Tarquin, and before the Commonwealth of Rome 
was formed, where was the ſupreme Authority lodged ? 

M. Why, in the ſame Body it was afterwards, the People of Rome, com- 
prehended under the Patricians and Plebeians, that is, the Nobility and Com- 
mons; who yet retained the power of Life and Death over thoſe of their own 
Children and Slaves, tho they communicated a great part of their Power to 


the Senate and Conſuls. ; 5 
F. Very well: Was this Authority they ſo conferred on the Senate and 


Conſuls, the ſame which they themſelves could have exerciſed? Or was it 
any new Authority immediately derived from God, and created for that pur- 


poſe? 


their former Power, which they ſo made over to the Senate and Conſuls, ſince 


they reſerved one great part of it, viz. the Legiſlative Power, wholly in | 
themſelves : but however this power which the Fathers of Families, and Free- 
men among the Romans had over the Lives of their Children and Slaves, as al- 


ſo over others who were declared publick Enemies, was derived wholly from 


God ; yet there arole likewiſe a new Power which theſe Fathers of Families | 
were not inveſted with before, viz. that of making Laws, as alſo of War 


and Peace: all which Powers were derived from God, for the common Good, 


and Defence of the whole People or Community. | 
F. Herein I alſo agree with you, but then mark what follows: it then 


_ plainly appears, that the natural Subject of Civil Authority was the Fathers of 


Families, and Freemen of Rome; and that what ſhare thereof was by them 
committed to the Senate and Conſuls, it was wholly perſonal, and as their 
Repreſentatives. This being ſo, pray anſwer me another Queſtion : When 
the Senate and People of Rome did afterwards confer their - whole Power upon 
the Roman Emperors by that Law (called in your Inſtitutions, Lex Regia) was 
there then created or produced any new Authority from God to the firſt Em- 
peror? Or was it the ſame Authority or Majeſty which the Senate and Pco- 
ple were endued with before? For either it muſt be the ſame, or elſe God 
mult create a new parcel of this Royal Majeſty or Authority wherewith to en- 
due this firſt Emperor : which if you ſuppoſe, I can ſhew you a great many 
Difficulties and Abſurdities that will follow from this Opinion; for then! 
might ask you, whether this Royal Majeſty be like the Stoicks Anima Mundi, 


mig 8 n 
whoſe Parts are diſtributed among all the Kings in the World? or whether 


each King has his particular Majeſty to himſelf ? or whether the King dying; 
his Majeſty alſo dies with him? or whether it exiſt without him, as the Soul 


does when ſeparated from the Body, and by a certain kind of 'Metempſycholis, 


is transferred to the new Monarch ? : : 
M. 1 ſhall not ſtick at preſent to affirm, that this Authority or Majeſty of 


the Roman Emperors was originally derived from God, tho not immediately, 
but by the Mediation of the People of Rome as his Inſtruments, eſpecially 97 


dain'd for the Derivation of this Imperial Power. | — wa 


4, 1 do not think it was any new. created Authority, but only a part of | 
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g. Well then, I ſee you and I are at. laſt agreed; for I ſuppoſe all Civil 
power to be ſo derived from God to the People, and by them, as an inſtru- 
mental Cauſe, conveyed to the Perſon whom they agree to make their King. 
But if this were ſo in the Roman Commonwealth, why are not all the reſt of 
the Nations of the World indued with the like Privilege; ſo that no Man 
may juſtly 8 himſelf King over them without their Election, or Recognt- 

ion at leaſt? of „„ 3041 
0 M. Perhaps in thoſe Nations where the People have, from the firſt Inſtitu- 
tion of the Government, retained the whole Civil Power in themſelves, or elſe 
by the Extinction of the Royal Family they became poſſeſſed of it; this 
Power may afterwards by them be transferred or made over to one ſingle 
Perſon or more: but this can by no means hold in divers other Caſes, where 
God. immediately beſtows a Civil Power or Authority without any Conſent of 
the People, as it is in the caſe of Kingdoms acquired by Conqueſt in a juſt 
War, (for as to unjuſt Wars or Conqueſts, I freely own they confer no Right at 
all.) But ſince you will not, I ſuppoſe, deny that ſuch a rightful Conqueſt 
confers an abſolute Power on the Conqueror, over the Lives and Eſtates of 
the Conquered, as alſo an Obligation in them to ſubmit to and obey the Con- 
queror; hence muſt ariſe a new Civil Power, without any Conſent of the 
People intervening : which Authority, ſince no Man can confer it upon him- 
ſelf, muſt neceſſarily be immediately conferred by God; fince, as 1 ſaid be- 
fore, the People are only paſſive, and have no hand at all in the conveying of 
it. And this is the more remarkable, becauſe I ſuppoſe you will not deny, 
but that where one Kingdom or Empire has owed its beginning to the Election 
or Conſent of the People, I could name ten that have begun from Conqueſt : 
So that it is evident, the People are never, or very rarely, the efficient Cauſes 


of Civil Power. 


— 


Alleglance, before they have acknowledged them for their lawful Sovereigus, 
by ſome publick Act either of the Eſtates or Repreſentatives of the Kingdom, 
grelſc by the particular Oaths of all the chief Subjects or Inhabitants of thoſe 
8. | 
M. I ſhall not at preſent diſpute this Point any farther with you, but yet 
there remains one great difficulty behind, concerning the manner of God's 
conferring this ſupreme Power upon Princes and States: For you your ſelf 
ave already granted, that the power of Fathers and Maſters of Families is 
oo of the kind, but ſomewhat ſpecifically different from Civil Power or Au- 
- iT and if ſo, ſince they had not this Civil Power in themſelves, I cannot 
15 ow they could confer it upon another, ſince nemo dat quod non habet And 
erefore there ſtill ſeems a neceſlity of God's conferring a new Power upon 


9 Prince, or upon thoſe Perſons whom they ſhall pitch upon to rule over 
. F. I 


Vid. Puffen- Original of it is thus to be traced : Firſt, It is certain, that right Reaſon 
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F. 1 hope I ſhall as eaſily remove this Pifficulty, if you will pleaſe to ton. 
ſider the manner how God confers this Civil Authority upon & which f. 
certaioly by natural Means, and is to be found ont by natural Reaſon, withoge 
any Divine Revelation; fince Civil Government was inſtituted, and Men Fi 
obliged to obey it, long before the Old Teſtament was written. But the true 


dorf de Jure ſufficiently taught Mankind when it began to multiply, and that they were ſen. 
Gentium, I. 3. ſihle, from the great Wickedneſs and . Corruptions of Mens Natures, that 
7 . their common Peace and Safety could not be well maintained, unleſs Civil Go. 
vernments were inſtituted ; which could not ſubſiſt without a ſapreme Auth. 
rity placed in ſome one or more Perſons. This being a Dictate of che Law of 
Nature or right Reaſon, and ſo highly conducing to the Good of Manking : 
it muſt needs owe its Original to God, the Author. of all Truth, and the Gi. 
ver of every good and perfect Gift. From whence it follows, that not only 
the [nſtitarion of Commonwealths themſelves, but alſo the ſupreme Power 
with which they are indued, does not proceed merely from Men, but from 
God's Command, expreſt by the Law of Nature or right Reaſon: So that 
the ſame Legiflator, who firſt preſcribed Civil Society, alſo preſcribed the 
Peace and Order of that Society. Now a ſupreme Civil Authority, either in 
one or more Perſons, is the Life and Soul thereof, without which it cannot liye 
or ſubſiſt. | | | 
But it is certain that thoſe things are not only ſaid to proceed from God, 
which he immediately inſtitutes, without any human Act intervening ; but 
thoſe alſo which Men by the Conduct of right Reaſon, and according to their 
preſent Occaſions and Neceſſities, have introduced to fulfil that Obligation that 
lay upon them, to promote the common Good and Safety of Mankind, And 
ſince in a promiſcuous ungoverned multitude, that great Law of Nature, which 
preſcribes the publick Peace and Concord of Mankind, cannot well be exerciſed 
(the Unrulineſs of Mens Paſſions conſidered) nor be maintained without ſome 
ſupreme Civil Authority to keep Men in order; it is plain that God, who en- 
join'd Men this, does alſo command that Civil Societies ſhould not be ouly in- 
ſtituted, but their Authority alſo obeyed, as derived from himſelf, and as the 
neceſſary means of obtaining this great end of all the Laws of Nature, the 
common Good and Safety of Mankind. And hence it is that he hath not any 
where preſcribed or inſtituted any particular Form of Government, but leaves 
the choice of it to the particular Genius and Temper of each Nation aud 
People, 
This being ſettled, your Objection is eaſily anſwered, How Civil Power can 
| be conferred, without an immediate conferring of it from God, ſince the Pev- 
ple in the State of Nature had it not before : which proceeds from your not 
conſidering, that this ſupreme Authority is not like the Soul of Man, an im. 
material Form, that gives Knowledg and Underſtanding to the Body, and 
may be ſeparated from it ; but is only a moral Quality, which may be produced 
by the mutual Conſent of thoſe that inſtitute it, as the productive Cauſe 
thereof, tho they had it not formally in themſelves before; juſt as from many 
Voices ſinging in Conſort, tho in different Tones, there ariſes a Harmony, 
which was not in any ſingle Voice alone. Therefore ſince Civil Authority pro- 
ceeds from the Non-Reſiſtance of the Subjects, and their Conceſſion that the 
ſupreme Powers ſhould freely diſpoſe of their Bodies and Goods for the publick 
Safety, it plainly appears, that in each particular Maſter of a Family and Free- 
man there lay (tho hidden and diſperſt) the Seeds or Rudiments of ſupreme 
Power, which by mutual Compacts did afterwards grow into a perfect Civil 
Authority. And thus not only many Maſters of Families, and Freemen, ma] 
combine together for their mutual Safety to ere a Commonwealth, by ab. 
pointing one or many Men to rule over them for their mutual Safety; but it 
is not impoſſible, but that from the Government of a Maſter of a Fami!), 
having many Villages and Slaves under his power, there may ariſe a perfect 
Kingdom: for tho paternal Power does chiefly reſpect the Education of Chil- 
dren, and that of a Maſter, the Government of Servants, for his own advan- 
tage; yet is there not ſo great a diſtance between the Power of a Maſter of 4 
Family and Civil Authority, that there can be no paſſing from one to the © 
ther, without a new Authority immediately created by God for that purpoX: 
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for ſuppoſe a Maſter of a Family, having a numerous Train of Children 
and Servants, ſhould permit both of them, by way of Emancipation or Ma- 
numiſſion, to enjoy ſuch a Portion of Lands, or other Goods to their own uſe, as 
alſo to govern their own private Families and Affairs as they ſhall think fit, pro- 
vided they will ſtill obey him as their Head and Governor, and contribute the 
utmoſt Aſſiſtance of their Lives and Fortunes for the publick Safety; I cannot 
ſee any thing that would be wanting to the making ſuch a Maſter of a Family 
4 lawful and abſolute Prince, provided he was endued with ſuch a Power as 
to be able to protect them: yet all this while, without ſuppoſing any new 
Divine Authority to be infuſed by God upon his Acceſſion to this Digaity, 
M. I confeſs you have given me a more exact account concerning your Senſe 
of this matter than ever I had before; and therefore I ſhall not further diſ- 
ute this Point with you: only let me tell you, that upon this Hypotheſis of 
ours is founded that deſperate Opinion concerning the real Authority or Ma- 
jeſty of the People, which the Commonwealths-men ſuppoſe {till to reſide 
in the diffuſive Body thereof, after the Government is inſtituted, and by vir- 
tue of which they ſuppoſe there ſtil] remains a power in them to call their 
Kings or Governours to an account, and to puniſh them for Tyranny, or any 
other ſuppoſed Faults, againſt the fundamental Conſtitution of the Govern- 
ment, or of the Original Contract, as thoſe of your Party are pleas'd to term it. 
F. Well then, to let you ſee 1 am none of thoſe Commonwealths-men who 
maintain any ſuch deſperate Doctrines, here I do freely own, that where the 
People have parted with their whole Power, either to a Monarch, or elſe to 


a ſupreme Council or Senate, from thenceforth they have nothing at all to do 


to call ſuch Governours to an account, or to puniſh them for the higheſt Tyran- 
ny or Oppreſſion they can commit. The utmoſt I have allowed as lawful to be 
done in this Caſe, in all the Converſations we have had, is no more than this; 
T hat the People, in caſe they ſee themſelves like to be deſtroyed and ruined 
both in their Perſons, Conſciences, and Eſtates, may, even under the moſt 
abſolute Governments, ſtand upon their own Defence, and prevent their be- 
ing thus totally ruined and enſlaved; and may alſo caſt off all Allegiance to 
ſuch Powers, in caſe they refuſe to treat them with greater Juſtice and Mode- 
ration for the future, But as for ſuch limited or mixt Governments as ours are, 
where the People have {till retained a ſhare in the Legiſlature, and alſo in the 
raiſing of publick Taxes; yet ſince the King is by Law exempted from Paniſh- 
ment, or rendring any account of his Actions either to the People or their 
Repreſentatives, the utmoſt that I contend for, is, That ſince the King re- 
ceives only a limited Power of ruling according to Tach and ſuch Laws, and 
will uſurp that ſhare of the Government that does not belong to him; in ſuch 
Caſes, if he refuſe to amend, then they may reſiſt his Officers and Miniſters, 
nay himſelf in Perſon, in the execution of ſuch violent and illegal Actions. 
And if he ſtill perſiſt, and refuſe to amend, that then at laſt they may pro- 
ceed to declare, that he hath forfeited his Crown or Regal Right of ruling 
over them; and in ſuch caſe I höld that it again devolves to the People, from 
whom it firſt proceeced. And that this is no new Doctrine, I have the Au- 


thority of Forteſcue on my ſide; who, in his Treatiſe De Laudibus Legum An- Cap. 13. P. 22. 


gliæ, after having ſhewn that all political or limited Governments proceeded at 
irſt from the Conſent of the People, proceeds thus, addreſſing himſelf to Prince 
Henry, Son of King Henry V. (for whom he compoſed this Work) Habes ex 
boc jam, Princeps, inſtitutionis politici Regni formam, ex qua metiri poteris poteſta- 
tem, quam Rex ejus in Leges ipſius aut Subditos valeat exercere. Ad Tutelam 
namque Legis, ac Subditorum, eorum Corporum & Bonorum, Rex hujuſmodi erec- 
fus eſt, & ad hanc Poteſtatem a Populo effluxam ipſe habet, quo ei non licet poteſtate 
alia ſuo Populo dominari. From whence we may obſerve, that he calls the Go- 

vernment of this Kingdom, not Regnum ſimply, but Regnum Politicum, that is 
a politick or limited Kingdom, in oppoſition to Regnum Abſolutum. This he 
Rt Power flowing or proceeding from the People; and if it thus proceeds 
rom the People, it muſt certainly return to them again upon the failure of 
the Conditions to be performed on the King's part. Nor does this ſuppoſe 
2 real Majeſty or Authority in them who take this Forfeiture, any more 
an it docs ſuppoſe it in the People, according to your own Hypotheſis, when 
est the 


DD — SEED — 2 q 
" — — . b „ 4 — - * 1 * 
— 9 o C — — — — — ̃— p — oy 
2 —— Ä(—‚— 8 * — — r — . \ 
2 =. — — -4 — 5 - <- _ _ abc: 


— — — —— — — — — —— 8 
r —j—ꝙ%—%—7X0ę = = - . 5 — 
— — — —— — — 72 P ons 38 — * 
— ———— — 
8 * 5 . 


- 
nog noone 
—— 

9 


o 
: , 0 0 * 
| li * 
1 i ! 
10 1 
£8] 17 
„ 
15 5 4 
+ 
17 0 5 
: i | 
1 
1 
08 Þ * 
* 9 1 0 
I 7 
Fe #1 
161 13 
1 N 
"ent 1 
1 19 
1 7 
| v5 
1 
! \ 
i if if” 
14 145 
1 ö 
| rs 
: 18 
, at * 
* 44 
TAE 4 
Wt : all 
4 
28 1 
N Tu 
0 e 
[ 2, 
4 7 1] 
.. 4 
©», 11 
! UT] 
11 Ly 
(tr! 
+4 1 =y 
17 
Wa ff 
I 
Fin | 
1 3 
8 +6 1 1 
4 121 
1 1 ml 
N. 1 
1 1 t . 
. iy 
. u 
e 
18 = 9 
ii an" N 
* 
4 1 4 
1 145 
x 14 \ 1 
j bs. a2 
145 4 8 1 
A * ' of a 
ay "4 3 178 
38 19 
eee 
= 4 Th. 
eh Fay. Po 
EU 4 It; 1 
Nac . 
1 S91 
. W i: 3 
q L £4 
1 1 1s 1 
13 if 477 
#71 7 1 
ith 4 i | AS Atl, 
eee 
15 en“ 
{1 U n 
l My * 0" 
ant 11 1 
' 7 L 
MW ane, 
i ; N 
THR TR * n 
i j 10 } 
Se: NUR {| th 
[ i BY 1 1. 17 
1 0 
{4 0h; 8 
NE VO 11 5: 
Fil m off IF. 
Td! | 48 \ 
147 0 
, 4:1 $! 214 
1 48 1 
nt iv „ 1 il 
iy 7 0 1. 
Hh. | V9 390. 
i; | BE 1h 
Nen | 
J 3:14 7 U þ 
M 1 
14% 1 4 
7 1 4 W 1 
e * 
„ lil. 
(NE 1 11 
i. i} 1 4 1 
188 * To 
"SORE \1! 101 N 
Ane 
5 \Y 
7 : 
iN +88 47 
e Fi i THE 
TILA ) . FIT" 
Nn nne 
1% ir 
141 * "+ 12 . 
il; Wi [ 7 
\ | i & ted. 
1 FY 4 
4 1 
+ 1 I 
i 140 1 t ! 
[ ti. 1 0 
Mee 2. 8562 
Wen 1. 
i337 . 5 115 Tl 
i 4 wh l 
n 
+ x . neemt 
Wig RY 
"AF © it 4 $ | 
ne 
ee 
Wen i443 | 
Rc off Of BET, 
. my 1 "5 
i : "oy bi 
I WB. 4 mas 
y * +4. all i 
Nan ny 
Dien UNS (LED 
231 8* 115 ht 1 1 1 
nee 
4 x. | 0 14 1 
e 1. 
W 193 9 
Nee 
Nin en . 1 
N Pin. 
W HUTT 17-48 N 
N 018 7 Ort 
HEH TH 6% WNT i 
W 
91 e * 1 
Nane 1 Mt 
+ F 1 3 i 4: 
br 14 it DN | 
17 1 
Nan PARSE | 
Jl! ! Will + 15 "i 
. N [| 1 
enen 
Ar: [10 . 
M 1 
WIS if 8148 "1. 
if TIEN b. "$4. 0 
Nen, 
it bs a 14; Ru Wo 
1 Nie 
het 1 1 
12 1 1 
in: 77 1 hf 4 
Wi | 
We : e 
4: 41 4777 
4 ol. : 141 
"i F 1 q 4 Mi II. Bb it 
W.-H 100 I | 
wy: | I 7 
1 fr k 14 14 
4 e 
1 . 1 | 
/ 3 O00" 64 f . 
01 1 i | 
4 : is 4 1 4 : 
. ! : 1 5 
14. 1 Wt: 4 : 
1 if : 4 WS” | 
Wi | 1s e 
ſi TIS: + Wet: $ j 
WH. li li 61 
, l ot : * 
1 | oh - 
4 | 0 bi i 74 3 ; 
ene A 9 
1 1% 1:18 1 
n 
1 Fei 3 Bs 
rene 1 p 
| 1 ö 1 | | 
08: F ' q W's 77 
ſn 1 9 I 0 * 
14 47 Ut 3 » 8 
4; 1 = ” 7 M ? 
To! TH Wot 
{i [ 1 i 
| : 135 1 
19: +188 1 
6 "i: { WM 
N FR 1 
| j j 0 ly 
1 1 * N 115 
10 bl 
i; L811 11 98 
b; j 6 | 
N 
11 IA iii 
e 
46695 3 19 4589 1 
i; 11 
. i 1 q ir: £1 
| 41 
ii iP 1:1; 6 } ih 
1 1 1A] 1 
g / . | 1 4 : 1 
l , 1 e 
. ia; © if | 
1077 0608 +. el 
705 it) £15980 13S. 6 
001! SUE. Fl 
. 1. 14 k 5 10 1 I. 
1 1 1 
1 7 u i M 433, 
{1 1x ö i! " '4 1 
"= n 1 
i! inne 1 
1 mT. 
if Wil. jit "I +4 /K'Y1] 
j # X 84 D 
1 1 4 
* WA ls || 
nne 
821 [0008 SS it 
If ML 1! | } 
$ F 17 
1 1 ja 1 9 
j * . 
"Th * 4 \ 5; 
e 3-117 hi 17h 
nen 
1 18 4 i — iy 
! 14 I e 
N f e 
Mas 1491 1 
15 # * : 158 þ 
e 
Niete 4 4 Ir 
1 0 .! e 
98 1 i 
i 1M! 4 * 
4. { 14 12 by 
4 #7! 4) 7 11 4 
F i * | ; : 
1 1 5 * y 
W: 17 fl : WH 
14 1 
Ne I 1 
M . i Ws. if 
7 ol | 5 Of 4 
neee 
. 1 4 "er 
- 1449 HW 7 5 
th . VIE 
* i | 10 N 
FF 17 6 " n if ſ 
4 * 4 
oF j i 1 ' 4 
4 RIES . 
1 1. % i 4 
1175 : 1 MF ö i & 
$i! | 158 . ; "y 
I's , 7 q j 
1 \ y 
1 g 1 4 
e 
MY } 7 16 7 by T7 
'> ! 74 1 67 | 
$4413 4Y 7 
* £ 1 1 
eh Nein 78 
H. 1 0 
1094 3-68 N . . 
1 ri: : is! 1 1 bn ' 
. 1% OY LS! 
1M : is A. l N. Tal I 
16 1 0 it 0 
e 
1187 14 0 
1. MF 
wu 'y ſl 78 3 | if 
if 44 1 bu 
| "= 1 
1% I) 17 
'z 1 4 
LP. 7 j G N 
"I 4 
440 9 
1 1 
. 1 1 
ry 1 K # 
* „ 1 14 i 
* 14 
* * "4 
1 f 
3:40 
15 i; 
e 
i is 
ty 9 1 j 
11148, 188 
* 1 
* 
2 ' 
#| 


T 
— 


——— —— ů — 
> = — 
— — Ac 
— 
La 


"WEED — 
=" ET het 
- — — 


1 


| 
3 
5 
x 
ye 
1 
| 
1 
i 
| 


a} . x 
1 
i} 
| 
iÞ 
1 

j 
. 
. 
1 [4 

1 
19 

b 

| 

R 
fl. 

ö 

1H 


wa, 
i * 


9 


the Civil Authority does again devolve to them upon the death of a Rive 


without lawful Heirs. | 
M. I do now very well underſtand your Hypotheſis, but 1 think Princes are 


not thereby in a better Condition by being thus accountable to, and unpuni 
mable by the People, but that they ate rather in a much worſe ; ſince you ſh 
they may reſiſt, nay kill them, when they are once entered into a State of Wal 


agalinſt them. For where Princes are accountable to their People or Senate 
they may then be admitted to be heard to make their Defence, in caſe gf 


any Oppreſfion or Miſgovernment laid to their charge; as the King of Pay 
may at this day, to the great Aſſembly of Eſtates or Dyet of the Nation; 
whereas in the caſe of the King, as yon have put it, tho he is not accountable 
to the Parliament, yet he is ſtill liable to that which is more dangerous, »jz, 
to be judged, cenſured, and declared forfeit by every inconſiderable Fellow of 
the Rabble, on pretence of violating this Original Contract, and having bro. 
ken the fundamental Conſtitution of the Government, and ſo ſhall be con. 
demned unheard, and perhaps without any juſt Cauſe : ſo that I think a Man 
had as good be a Bearward, as a King upon ſuch Terms. 

F. The Men of your Principles I ſee are not to be pleaſed, unleſs Princes 
may do whatever they have a mind to without controul, or any Man's judging 
or oppoſing the Illegality of their Actions: For if a Parliament takes upon 
it ſelf to judge of the King's Actions, this is calling their Princes to an ac- 
count, and a thing againſt the Laws of the Land, as alſo that of Nations; 
if the whole Body of the People take upon them to judge when he has violated 
the fundamental Laws of the Kingdom, and broken the Original Contract, 
and thereupon reſiſt him, this is making the King liable to be judged and 
cenſured by every mean Fellow of the Rabble. But to let you ſee that both 
judging and diſobeying the King's Commands, if contrary to Law, is not a 
thing of ſuch dangerous Conſequence as you would make it, appears by the 
late Petition of the ſeven Biſhops, wherein they take upon them to judge, 
that the King's late Declaration of Liberty of Conſcience being againſt ſeve- 
ral Ads of Parliament, they cannot with a ſafe Conſcience publiſh it, or agree 
to the reading of it in the Churches. Now I deſire to know whether this be 
not a making the King's Actions liable to be judged and cenſured by every 
one of the Rabble, ſince theſe Biſhops acted thus, neither as Privy Counſel- 
tors, nor as Peers in Parliament ? For by the ſame Right by which they took 
upon them to make this Declaration, by the ſame Right, not only every Cu- 


rate of a Pariſh, but alſo every Layman in England, was free to judg of the | 


King's Breach of this Law, and conſequently of denying Obedience there. 
unto; which Diſobedience, if it once prove general, will quickly make the 
King's perſonal Commands wholly inſignificant, So that it ſeems it is not the 
Peoples judging of the lllegality of the King's Actions and Commands, which 
is the thing you find fault with, ſince when theſe Biſhops acted thus, all thoſe 
of the Church of England highly commendgg it: So that it ſeems it is not 
the bare Cenſuring and Diſobedience that makes it a Crime, but it is the re- 
ſiſting ſuch violent and illegal Orders and Commands, and at laſt declaring 


that Power void and forfeited by which they were made, that ſticks in your 


Stomach : which is as much as to ſay, that this Judging and Diſobedience in 
it ſelf is no Crime; but the puſhing it home, and doing it in ſuch a ways 
that it may be mended for the future; tho this is never lawful to be done, but 
when things come to that extremity, that all milder Remedies are become in- 
effectual. 

But to anſwer your Objections a little more cloſely, the Conſequences of 
my Opinion are not ſo dangerous as you ſuppoſe them, if you will pleaſe to 
conſider what 1 have already laid down at our laſt Meeting. As firſt, That 
this Reſiſtance is never to be made, but when the violent Breach of the Laws 
becomes evident and undeniable, not to the Rabble alone, but to the whole 
Nation, that is, all ſorts and degrees of Men; and as long as there is al 
Queſtion about it, I acknowledg it is by no means to be uſed. And laſtly, 
As to the declaring the Regal Power forfeited, this likewiſe is never to be 
done, but when the King becomes ſo obſtinately reſolved to purſue thoſe e- 
vil and illegal Courſes, as that he is utterly irreclaimable, and refuſes all Prop 


fitions and Terms of amendipg or redrefling them. Aud as to what you 5 
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that the King is hereby deprived of all means of juſtifying himſelf, or vindi- 
cating his Actions; that is not ſo, ſince if a War be once begun, he may do 
this either by Declarations, Meſſages, or Treaties, as King Charles I. did in 
his War with the Parliament; by which means he gained a great many both of 
the Nobility, Gentry, and Commonalty to his Party, who were before abſo- 
lately ſet againſt him. But if you will needs have a Parliament to judg and 
examine the reality of this Forfeiture, I ſo far join with you, that tho every 
private Man may firſt judge thereof, yet is it not become abſolute, and an 
Act of the whole People, till the Eſtates of the Kingdom, as their Repreſen- 
tatives, have by ſome ſolemn Vote or Declaration made it ſo, | 

M. Well, I ſee you do all you can to make the beſt of a bad Cauſe ; but 
tho | think nothing of what you have ſaid can give Subjects any Right to re- 
fiſt, much leſs to caſt off all Allegiance to their natural Prince, yet I ſhall not 
now diſpute this Point any longer with you, but will proceed to the Merits of 
the Cauſe, and ſhall let you ſee, that even upon your own Principles, the 
King has not been dealt withal in this whole Tranſaction, either like an Ally 
by the States-General of the United Provinces, or like a near Relation or a 
Son-in-law by the Prince of Orange, or like a King by his own Subjects. To 
begin with the States of Holland in the firſt place, it is apparent that they 
have acted treacherouſly with the King, and contrary to the laſt Treaty of 
Peace and Alliance, in furniſhing the Prince of Orange, as their Captain-Gene- 
ral and Stad tholder, both with Ships, Men and Mony, to make this late Ex- 
pedition againſt England, without ſo much as ever declaring the Cauſe of 
their Quarrel, or demanding any Satisfaction, if any occaſion of Difference 
had been given. | 

But the Prince of Orange's dealing with the King his Father- in- law, has been 
much leſs juſtifiable : for, in the firſt place, he is not only guilty of the ſame 
fault with his Maſters the Dutch, in beginning a War without ever declaring 
the Cauſes of it, or demanding any Satisfaction or Reparation if he had been 
injured, till it was too late to go back, and that his Fleet was ready, and the 
Army ſhipped for the Expedition ; but what was more unkind from a Ne- 
Phew and a Son-in-law, who had reaſon to expect all the Satisfaction which a 
King, an Uacle, and a Father-in-law could give : tho indeed, to ſpeak the 
truth, the whole War was, in my Opinion, altogether unjuſt on the Prince's 
fide, ſince his chief Pretences were to redreſs Grievances, and to re-eſtabliſh 
the Biſhops and Church of England with the Colleges in their juſt Rights, and 
alſo reſtore the whole Nation to the juſt execution of the Laws, by a Free 
Parliament and Privileges. Now I deſire to know what the Prince of Orange 
had to do, either as a. Neighbour or a Son-in- law, to concern himſelf with 
the Miſgovernment of Affairs in England, much leſs to countenance and 
take the part of thoſe many Malecontents and Traitors, who, after the Duke 
of Monmouth's Rebellion, went over into Holland? So that upon the whole 
matter, I can find but one thing which he had ſo much as a pretence of mak- 
ing war about, if it had been real, viz. the pretended ſappoſititious Birth of 
the Prince of Wales; and yet even for this he ought not to have made War, 
till ſuch time as all reaſonable ſatisfaction in this matter had been demanded 
and denied him; and that the next Parliament, which the King had before 
declared ſhould meet in November laſt, had been either hindred from meddling 


in it, or that they had ſailed to make a due Enquiry into it. But if we look 


home | 

F. Pray, Sir, before you come to conſider what has been done here, give 
me leave to juſtify the late Proceedings of the States-General, and the Prince 
of Orange in this matter. Firſt, As to the States, it is a very great Miſtake, 
that they made this War upon the King in their own Names, or fur- 
niſhed the Prince of Orange with Ships or Men as their Stadtholder or General 
they did it as he was a free Independent Prince, whom they looked upon to 
have a good Cauſe of making War againſt the King of England, as one they 
had great cauſe to believe was ſo far engaged in the French Intereſt, as inſtead 
of ſtanding neuter in this War with the Empire, they every day expected 


when he would join with France, and declare War againſt them, as they had 


reaſon to fear by ſeveral angry Memorials which the French King's Envoy in 
Holland had not long before given them: ſo that indeed it was but according 
CECEDS to 
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leges to their juſt Privileges. 
Secondly, The ſecuring the Rights and Liberties of the Subject from the 


ſame Religion with us, might juſtly ſecure the Intereſt of the Proteſtant Re- 
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to the Rules of Self- preſervation to begin firſt, eſpecially. when it might * 
done without their appearing in it at all. But granting this War had bee 
made in their own Names, it had been bot « juſt return for whar had bern 


done to them before by the late King, who made actual War upon them. w. 

out ever giving them the leaſt notice, or demanding isfattion for any We 
or Damages received; and this was the more juſtifiable, becauſe his preſent 
Majeſty, when Duke of York, was looked upon to have a very great hand in 


thoſe Counſels which begun that unhappy War, in which he himſelf ſerved x 


Admiral. But as to the Prince of Orange, there is much more to be aid in 


his Juſtification : for, in the firſt place, tho in ſome reſpects he was a Subje& 
by living under, and enjoying divers Lands and Territories, -and Commands 
within the Dominions of the United Provinces; yet as he is Prince of Orange 
he is a free independent Prince, and, as ſuch, has a Right of making War and 
Peace: and if ſo, all that is to be further enquired into, is, whether the Prince 


had any juſt cauſe of making war upon the King or not. Therefore to anſwer 


your firſt Objection againſt the Prince's making war upon an Uncle and a Fg. 
ther-in-law, without firſt demanding ſatisfaction, and then denouncing War 
if he could not obtain it; I confeſs this were a good Objection, if you could 
once prove to me, that the Prince could have been ſure to have had granted 
him whatever he could in reaſon demand, both in reſpe& of the Church of 
England, the Security of the Proteſtant Religion, the Rights and Liberties of 
the Subjects of England, and his own particular Concerns in reſpe& of the 
Prince of Wales. But whoever will impartially conſider the Terms that the 
Prince and King were upon juſt before his coming over, will find that he was 
not obliged to give the King notice of his Intentions, by firſt demaudiug fa 
tisfaction, and then denouncing War if it had been denied; ſince the King 
might then have joined his own with the French Fleet, and ſent for French Forces 
into England, and then all that the Prince could have done, in behalf of him- 
ſelf and the Nation, had been altogether in vain. And then tho I grant that 
ſuch ſatisfaction ought to be demanded in moſt Caſes, yet will it not hold in 
this; where if the Prince had ſooner diſcovered his Deſigns, the King might 
have eaſily prevented them, And how near this was to have been put in 
execution, may appear by this, That Succours were actually offered by the 
French King, and if they were refuſed by ours, it was partly becauſe it was 
too late for the French Fleet to be then put out, and partly out of a poli- 
tick Conſideration, that beſides loſing the Hearts of his Exgliſu Subjects, it 


might give the French ſuch a footing here, that they would not be eaſily got. 


ten out. again. But indeed it ſeems as if the old formal way of making war 
was quite out of faſhion ; ſince Charles II. made war againſt the Durch, and the 
King of France ſo lately againſt Spain, the Elector Palatine and the Emperor, 
without any Obſervation of thoſe Formalities. 
But if we conſider the Grounds and Cauſes of this War, as they are ſet 
TT the Prince's late Declaration, they may be reduced to theſe three 
eads : : 8 
Firſt, The Reſtoration of the Church of England, with the Biſhops and Co 


Diſpenſing Power, and thoſe other Incroachments that had been made upon 
them by the partial Judgments of Popiſh or Corrupt Judges. _ 

And, Laſtly, The Enquiry into the Birth of the Prince of Wales. In all 
which the Prince was ſo reaſonable, as to refer the Deciſion of theſe Diſſe- 
rences to the judgment of a Free Parliament. 

Now as for the firſt of theſe, That the Prince as a Neighbour, and of the 


ligion here, and alſo redeem the Clergy from the Perſecution they lay under, 
is very evident; fince it has always been held lawful for Princes to take tit 
part and eſpouſe the Intereſt of thoſe of the ſame Religion with themſelyss, 
tho Subjects to another Prince. Thus Euſebius makes it a good cauſe of Wat 
by the Emperor Conſtantine againſt Licinius, becauſe he perſecuted the Chrif- 
tians living under his Dominions: So likewiſe in later Ages, Queen Elizabvl 
aſſiſted the Dutch Proteſtants of the United Provinces, and thoſe of France, l 


gainſt the Perſecutions and Oppreſſions they ſuffered from their own Erie 
2 


Dialogue the Eleventh. 
2s to the French Proteſtants, King Charles I. ſent a Fleet and an Army to their 
Aſſiſtance in 1627. | ; 
But as to the next Head, the Oppreſſions we lay under in reſpe& of our 
Civil Liberties, the Prince had as great, or rather greater Right to vindicate 


theſe than the former, For Bodin and Barclay, tho they ſuppoſe it unlawful 
for Subjects to take up Arms againſt their Prince, tho ever ſo highly op- 


reſſed; yet they count it not only lawful, but generous and heroick for a 


neighbouring Prince, to reſcue injured and oppreſſed Subjects from the Tyran- 
ny of their Kings. So that if the King had by his diſpenſing Power, his le- 
vying of Taxes without Law, and taking away the Freedom of Elections for 
parliament-men, almoſt totally diſſolved the Government, and brought it to 
the Condition of an Abſolute Monarchy, it was high time for the Prince to 
put a ſtop to thoſe Incroachments, both in reſpe& of his own particular In- 
tereſt, and aiſo of the States, whoſe General and Stadtholder he is. Of the 
former, ſince if this Kingdom ſhould once become of the Popiſh Religion, by 
the means of a Standing Army, and thoſe other Methods that have been taken 
to make it ſo (granting the Prince of Wales to be truly born of the Queen) 
yet ſhould he happen to die, the Popiſh Faction here in England would in all 
likelihood debar the Prince and Princeſs of Orange from their lawful Succeſſion 
to the Crown; or at leaſt would never admit them but upon condition of 
eſtabliſhing of Popery and arbitrary Government in England the former of 
which is as contrary to their Conſciences, as the latter is to their Principles 
and Inclinations. 

Soon the other ſide, if the Prince of Wales be not the Queen's true Son, the 
Prince and Princeſs of Orange had certainly a much greater Intereſt, as the 
preſumptive Heirs of the Crown, to demand ſatisfaction in that great Point, 
which ſo nearly concerned their Right of Succeſſion ; for then certaialy they 
might juſtly demand ſatisfaction, eſpecially when they deſired no more but to 
have this Buſineſs left to the Inſpection of the Eſtates of the Kingdom, as the 
only proper Judges of the ſame. For as to the Privy Council, who by the 
King's Command (tho without any Precedent) had taken upon them to hear 


and determine this matter, their Highneſſes certainly had no reaſon to be ſa- 


tisfied with it; fince, beſides the incompetency of the Judges, the King him- 
ſelf appeared too partial and intereſted in the Affair, for them to fit down 
by their Judgments. And as for what you ſay, that the Prince ought. firſt to 
have tried, whether the King and Parliament would give him that ſatisfaction 
he demanded ; this was very dangerous for him to hazard: for ſuppoſe the 


King would never have permitted this Affair to have been impartially inquired | 


into by them, or that the Parliament had been (as it was very likely to be) 
packed and made up of Papiſts, Fanaticks, and Time-ſervers, who either 
would not, or elſe durſt not have examined this matter as they ought : his 
Highneſs had been then to play an After-game the next year, and what might 
have happened in the mean time, God knows; and therefore he had all the 
reaſon in the World, whilſt the French King's Arms were imployed in Germa- 
ny, to demand ſatisfaction with the Sword in his hand. This is what I have to 
lay in juſtification of his Highneſs's Arms, which if they are juſt on his ſide, 
[ think I can as eaſily prove what has been done for his Aſſiſtance by the Nobi- 
lity, Gentry, and Commons of this Nation, to have been ſo too. 
M. I ſhall not any longer diſpute, whether the Dutch and the Prince of 0- 
range may not make ſome fair Pretences for what they have done; ſince mak- 
ing War for Security, and by way of Prevention, is no new thing : tho I con- 


feſs what you ſay, in reſpect of the Prince of Wales, had been a ſufficieat cauſe. 


of War, had there been any true grounds for that Suſpicion: But ſince there 
was no juſt cauſe given why his Highneſs ſhould ſuſpe& his Birth not to be 
| genuine, and that even in the preſent Convention it ſelf there could be no 


proof made to the contrary ; I think it is now evident, that it was a wicked 


and unjuſt Calumny upon his Majeſty and the Queen, ſince he himſelf, in the 
laſt Paper he left behind him at his going away, appeals to all that know him, 
nay even to the Prince of Orange himſelf, that in their Conſciences neither he or the 
can believe him in the leaſt capable of .o unnatural a Villany, nor of ſo little common 
Senſe, to be impoſed on in a thing of ſuch a nature as that. 


But 
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Lives, Liberties and Eſtates wholly to the King's Mercy, let him uſe them as 


BIBLIOTHECA Poli 1c A. 


But as for thoſe Noblemen and Gentlemen, who have declar'd for the Pri 
of Orange ſince his Arrival, I think that they are no way to be juſtify'd ; * 
granting them to have been ſatisfy'd, that the Prince's Demands were laufuf 
and reaſonable, yet ſure they ought not to have taken up Arms on behalf vl 
a foreign Prince, againſt their natural Sovereign: but if in their Con tene 
they had believed his Quarrel to have been juſt, the utmoſt they could have do 3 
had been to have ſtood Neuters, without concerning themſelves either with the 
one or the other Party; and then if the Prince had gain'd his point either — 
Arms or Treaty, they might have enjoy'd the good Effects of it, without 
breaking in upon the Church of England's Principles of Paſſive-Obedience and 
Non-Reſiſtance, and ſo many Acts of Parliament made to the ſame Purpoſe, | 
But as for thoſe Officers and Soldiers, who baſely and perfidiouſly deſerted the 
King at Salisbury, and ran over to the Prince's Army with their Commiſſions 
in their Pockets, they cannot poſlibly be juſtified either by the Law of the Land 
or that of Nations; ſince certainly they acted contrary to both, : 

F. Before I ſpeak any thing concerning the Buſineſs of the Prince of jj/1. 
give me leave to ſay ſomething in juſtification of thoſe Noblemen and Gentle. 
men you ſo highly accuſe ; and tho we diſcours'd ſomething of this matter at 
our laſt Meeting, yet ſince you have again renew'd the Charge againſt them 
1 cannot but again vindicate them in what they have done. In the firſt place, 
pray call to mind, that it has ſufficiently appear'd by the ſmall Forces his 
Highneſs brought over with him, that he never intended to conquer this King. 
dom, or impoſe any thing upon it, contrary to the known Laws and Cuſtoms 
thereof; and therefore, as appears by his Declaration, his chief hopes of Suc- 
ceſs againſt ſo numerous an Army, made up of the flower of three Nations, 
depended on that aſſurance he had of ſome conſiderable Aſſiſtance from the No- 
bility and Gentry of England, and perbaps from ſome of the Officers of the 
King's own Army; and that this was lawful in both of them, I thus prove: 
You may remember I made out at our laſt meeting but one, that when the 
Nation lay under any great intolerable Opprefſion, by reaſon of the Viola- 
tion of their juſt Rights and Liberties ; the Clergy, Nobility and Gentry there- 
of, did always look upon it as their Right and Duty to vindicate the ſame by a 
vigorous Reſiſtance, when no gentler means could ſuffice. Secondly, I have 
prov'd that it neither was, nor could be the intent of thoſe Oaths and Decla- 
rations made in the two firſt Parliaments of King Charles II. to deliver up their 


he pleaſed; and if they did not, it muſt neceſlarily follow, that upon the 
King's Violation of their Religion, Liberties and Properties, they had ſtill 2 
Right left them to defend themſelves from ſuch Oppreſſion and Tyranny, 
Laſtly, © Ihave alſo prov'd (as the Convention alſo lately declar'd) that the 
« King by exerciſing his diſpenſing Power, by committing and proſecuting 
ce the ſeven Biſhops, by ſetting up an Eccleſiaſtical Commiſſion contrary to Lay, 
« by levying Mony by his Prerogative, without or contrary to expreſs Ad, 
of Parliament, and by raiſing and keeping up a ſtanding Army in time of 
« Peace, commanded by Officers who had never taken the Teſt appointed bj 
&« the Statutes made for that purpoſe, and conſiſting of ſo many Popiſh Sol. 
« diers, who having never taken the Oaths of Supremacy and Allegiance, were 
„ altogether uncapable of ſerving in his Majeſty's Army; and by doing divers 
ce other things contrary to the known Laws, Statutes and Liberties of this 
4 Realm, too long now to particularize; had broken the Fundamental Conſti- 
<& tution of the Kingdom.” This being the Caſe, I deſire to know how it Nas 
poſſible for the Nation to have a firm and ſettled Redreſs of theſe Grievanc®ss, 
without a Free Parliament? Or how it was poſſible to obtain ſuch a Parliament 
(the late taking away of Charters and Regulation of Corporations confider'd) ut: 
leſs thoſe Obſtacles had been firſt remov?d? And how they could be remo! 0 
without ſome Force proportionable to what the King had raiſed to hinder! 
I cannot tell. And therefore it is a very vain Project of yours, to ſuppoſe tia: 
thoſe Noblemen and Gentlemen ſhould have fat ſtill, and not have declat 

themſelves ſome way or other in this Quarrel; which is all one, as to ſay, 1K 
ought to ſit ſtill and ſee a generous Prince ruin'd, who bad come in for 5 
Redemption, and to have then expected a Remedy for all theſe illegal Vio fp 
tions and Oppreſſions, when the King had kilPd or deſtroy'd the Prince 0 
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and his Army, by his Majeſty's yielding to all the ſame Conditions that 


the Prince had demanded. This indeed would have been not to be parallel'd 
any where but in a Romance. | OE! 


But as for thoſe Officers and Soldiers who you a deſerted the King, and 


went over to the Prince from Saliabury; tho I grant they make a great noiſe, 
yet were they not a Thouſand Men, Soldiers, Officers and all, (as I am credi- 
bly inform'd) which was but a ſmall Number, in compariſon with the King's 
whole Army: and yet theſe may very well be defended upon the fame Prin- 
ciples with the former ; for if the Violations of our Liberties were fo great 
and dangerous, as I have now ſet forth, thoſe Gentlemen were certainly 
| oblig'd to prefer the common Good of the Kingdom, in the Preſervation of 

their Religion and Liberties, before — private Intereſts or Obligations what- 
ſoever, tho it were to the King himſelf: therefore it was more his than their 
faulr, if they deſerted him. And as for their going away whilſt they were his 
Soldiers, and with their Commiſſions in their Pockets; 1 ſuppoſe you cannot 
expect that the King ſhould have ever given them leave to quit his Ser- 
vice, or have accepted of their Commiſſions, if they would have ſurrender'd 
them, unleſs at the ſame time he had clapt them up in Priſon for offering of 
it: and if then they were perſuaded that it was their Duty ſo to do, it is but 
a Punctilio of Honour, whether they went away with their Commiſſions in 
their Pockets, or had left them behind them; ſince their going off was a Sur- 
render of their Commiſſions, and a ſufficient Declaration, that they could not 
with a ſafe Conſcience ſerve the King any longer in this Quarrel. And you ſee 
that the Deſertion of theſe few Men had ſuch a fatal Effect, that it caſt ſuch a 
panick Terror upon the King, and the whole Popiſh Faction about him, as to 
make him run away to London without ftriking a ſtroke. But that the Prince of 
Denmark, with the Dukes of Grafton and Ormond, and Lord Churchill, were con- 
vinc'd of the danger this Kingdom was in, both in reſpect of their Religion 
and Liberties, appears by their leaving the King, and going over to the Prince, 
where they could never expect to be put into higher Places of Honour or Truſt, 
than what they enjoy'd already under his Majeſty : and therefore that Ex- 
preſſion of the Lord Churchill's, in his Letter to the King, is very remarkable; 


* That he could no longer join with ſelf-intereſtked Men, who had fram'd Deſigns 


% againſt his Majeſty's true Intereſt and the Proteſtant Religion, to give a pretence 
« to Conqueſt to bring them to effet“. And one would be very much inclin'd 
to believe ſo, conſidering the great number of 1r;ſh and Scatiſh Papiſts who 
have been brought over and liſted here; tho with the turning out and diſ- 
banding of a great many Engliſh Officers and Soldiers out of ſeveral Compa- 
nles. | 

But to come to the Buſineſs of the Prince of Wales, which you ſay was a 
mere Calumny, and an unjuſt Suſpicion on the Prince's ſide: tho I will not 
affirm any thing poſitively in ſo nice a matter, ſince the Convention has not 
thought fit to meddle with it; I ſhall only ſay this much, that if there have 
been any Jealouſies or Suſpicions raiſed about it, the King may thank thoſe of 
his own Religion, who were intruſted with the management of the Queen's 
Lying-in, For in the firſt place it look'd very ſuſpicious to us Proteſtants, 
who do not put much Faith in the Miracles of the Romiſh Church, that 
immediately after the preſenting of the Golden Angel to the Lady of Loretto, 
and the King's Pilgrimage to St. Winifred's Well, the Queen after ſeveral Years 
[atermiſſion, ſhould again be with Child; and when ſhe was ſo, ſhould have 
two different Reckonings: which tho it may be forgiven young Women of 
their firſt; Children, yet thoſe who have borne ſo many Children as her Majeſty, 
are commonly more experienced in theſe matters. 

. What is all this to the purpoſe? Was it not proy'd by many credible 
Witneſſes, and thoſe of the Proteſtant Religion, before the Privy-Council, that 
they were not only preſent in the Room when. the Queen was deliver'd, but 
that they had ſcen Milk upon her Linen before her Delivery; and that they had 
alſo felt her Belly immediately before it, and found that her Majeſty was big 
with Child, and ready to be deliver'd? and the Midwife ſwears that ſhe actu- 
ally deliver'd her. So that ſince every Perſon is to be preſum'd to be the 
an ou of thoſe Parents that own him for theirs ſo nothing but a direct 

roof fo the contrary, and that by undeniable Evidence, ought to make 2 
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4 Man believe otherwiſe ; much more in the concern of the Heir Apparent tothe 
| Crown: and therefore [ know not what you would have had done. which þ 
not been obſerv'd in this nice matter. „ 9 wn 
F. And, Sir, let me tell you, becauſe it was ſo nice a matter, and concern'g 
no leſs than the Succeſſion of three Kingdoms; therefore the whole Natio 
as well as the Prince and Princeſs of Orange, were to be fully ſatisfy'd of th 
reality of the Prince's Birth: fince they were all ſufficiently ſenſible that the 
wanted nothing but a Male-Heir to entail Popery on us and our poſterit ; 
And therefore there ought to have been preſent ſuch Perſons as had no dere 
dance upon the Court, and who ought to have been delegated by the Prince and 
1 Princeſs of Orange, ſince the Princeſs of Denmark could not be there in Per. 
13 ſon; but inſtead of this, the only two Ladies who (as I am inform'd) were 
} truſted by the Princeſs to be preſent at the Queen's Labour, were never ſent for 
till ſhe was brought to Bed and the Child dreſs'd. And as for the reſt of the 
Witneſſes, they were either Lords, or other Perſons, who only ſwear they ſtood 
iq in the Room at a diſtance, and heard the Queen cry out; and Immediately 
1 after the Child cry, ſome time before they ſaw it. And as for the Ladies, the 
[ greateſt part of them ſwore no further than the Lords. So that notyith. 
| ſtanding all that they have ſworn in this matter, there might have been a trick 
| $iderfin*s Re- put upon them, and they never the wiſer: ſince you may read in Siders 
= forts, Temp, Reports, of a Woman who pretended to have been deliver'd of a Child by a 
ll Car. 2. Fol. Midwife within the Bed; and yet many years after, this was prov'd to he x 
1 4 . ſuppoſititious Birth, by the Depoſition of the Midwife, and the poor Woman 
1 gainſi Buck- who was the real Mother of the Child, and others that had been of the Conſpi- 
worth, Tuckee, racy. And what has been done once, may be done again. | | 
Gill, exc. Tis true, the King himſelf with one or two Ladies depoſed ſomething far. 


ther as to Milk, and the feeling of the Child immediately before the Birth ; but 
his Majeſty, if it be an Impoſture, is too deeply concern'd in it, to be admit- 
ted as a competent Witneſs. And as for the reſt of the Ladies, they are 
likewiſe, as being the Queen's-Servants, and having an immediate dependence 
upon her, to be excepted againſt, and under too much awe, to ſpeak the whole 
Truth, But it is very ſtrange to me, that none of them depoſed any thing 
concerning their ſeeing any Milk come from her Majeſty's Breaſts after ſhe was 
deliver'd. And perhaps there was good reaſon for it, for I have had it from 
good Hands, that ſhe had none afterwards, whatever ſhe had before; the rea- 
ſon of which deſerves to be enquir'd into, ſince it is very rare. But as for 

the Midwife, her Depoſition is "equivocal ; That ſhe took a Child from tle 
Body of the Queen. She is alſo a Papiſt, and conſequently a ſuſpeted Witneſs 
in this Cauſe, © Whereas all this might have been prevented, had the Queen 
(were ſhe really with Child) been perſuaded to be deliver'd not within the Bed, 
but upon a Pallate ; where all the Perſons whoſe Buſineſs and Concern it was 
1 to be preſent, might have ſeen the Child actually born: nor needed there to 
g | have any Men been by, tho I have heard that the late Queen of France was 
* deliver'd of the preſent King, the Duke of Orleans not being only preſent in 
the Room, but an Eye-witneſs of the Birth. And ſo ſure, if ſomewhat of this 
nature had been done, it might have ſav'd a great deal of Diſpute and Bloog- 
ſned which has already, or may hereafter happen about it. And therefore! 
do not at all wonder that the Prince of Orange ſhould not take this partial Ef- 
dence that has been given for ſufficient Satisfaction; fo that whether this Birth 
of the Queen's was real or not, I ſhall not now farther diſpute. It is ſufficient, 
that if his Highneſs and his Princeſs had juſt and reaſonable ſuſpicions of an 
Impoſture, whilſt they remain under them, they had alſo a juſt Cauſe of pro- 
M curing a Free Parliament to examine this great Affair, and alſo to obtain lt 
1 by Force, ſince it was to be got no other way. | SY es 
| M. I need not further diſpute this Buſineſs of the Prince of Wales with yo), 
8 ſince I durſt appeal to your own Conſcience, whether you are not ſatisfied, not- 
„ withſtanding theſe ſuppos'd Indiſcretions in the management of the Queens 
q Delivery, that he is really Son to the Queen: and I think it would puzzle fo 
; or | to prove the Legitimacy of our own Children by better Evidence than this 
f has been. And J think all thoſe of your Party may very well deſpair of produ- 
cing any thing againſt it, ſince the Prince of Orange himſelf has thought it belt 
to let it alone, as knowing very well there was nothing material could 
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brought in Evidence againſt him: But I ſhall defer ſpeaking further on this 
Head, till I come to conſider of the Convention's ſettling the Crown upon the 
Prince and Princeſs of Orange. But before I come to this, I have many things 
further to obſerve upon the Prince's harſh and unjuſt Proceedings with his Ma- 
jeſty, and refuſing all Terms of Accommodation with him, upon his laſt 
return to London. 3 3 

In the firſt place therefore I muſt appeal to your ſelf, whether it were done 
like a Nephew, and a Son-in-law, when after the King was voluntarily re- 
turned to White-Hall, at the Perſuaſion of thoſe Lords who went down to at- 
tend him at Feverſham, before he had ſcarce time to reſt him after his Journey, 
and the many Hardſhips he had endured ſince his being ſeized in that Port; 
and when he had but newly ſent my Lord Feverſham with a kind Meſſage and 
Compliment to the Prince, inviting him to Sr. Fames's, together with ſome 
Overtures of Reconciliation, as I am informed; the Prince ſhould make no 
better a return to all his Kindneſs, than to clap up the Meſſenger, contrary to 
the Law of Nations, as his Majeſty obſerves in this late Paper I now mentioned: 


and ſhould, without any Notice given to the King of it, order his Men to 


march, and diſplacing his Majeſty's Guards, to ſeize upon all the Poſts about 
White-Hall, whereby his Majeſty's Perſon became wholly in his power. And 
not content with this, he likewiſe diſpatch'd three Lords (whoſe Names I need 
not mention) to carry the King a very rude and undutiful Meſlage, deſiring him 
no leſs than to depart, the next Morning, from his Palace, to a Private-Houſe 
in the Country, altogether unfit for the Reception of his Majeſty, and thoſe 
Guards and Attendants that were neceſſary for his Security, Nor would theſe 


Lords ſtay till the Morning, but diſturbing his Reſt, delivered their Meſlage at 


Twelve a Clock at Night; nor did they give him any longer time than till the 
next Morning to prepare himſelf to be gone: and then the King was carried 
away to Rocheſter under the Conduct, not of his own, but of the Prince's Dutch 
Guards; in whoſe Cuſtody his Majeſty continued, for thoſe few days he thought 
fit to ſtay there, till his Eſcape from thence, in order to his Paſſage into France : 
by which means the Prince hath render'd the Breach irreconcileable between 
his Majeſty and himſelf: For whereas, if he had come to St. James's, in pur- 


ſuance of the King's Invitation, and had renewed the Treaty, which was un- 


happily broke off by the King's firſt going away, there might have been, in 
great probability, a happy and laſting Reconciliation made between them, upon 


ſuch Terms as might have been a ſufficient Security for the Church of England, 


as alſo for the Rights and Liherties of the Subject, which you ſo earneſtly con- 
tend for; whereas, by the Convention's declaring the Throne vacant, and 
placing the Prince and Princeſs of Orange therein, they have entail'd a laſting 
War, not only upon us, but our Poſterity, as long as his Majeſty lives, and the 
Prince of Wales, and his Iſſue (if he live to have any) are in being. | 

F. I confeſs you have made a very Tragical Relation of this Affair, and any 
that did pov 3 
being quietly ſettled in his Throne, and the Prince of Orange refuſing all Terms 
of Reconciliation, had ſeized upon his Palace, and hurried him away Captive 
into a Priſon ; whereas indeed, there was nothing tranſacted in all this Affair, 
which may not be juſtified by the ſtricteſt Rules of Honour, and the Law of 
Nations: for the doing af which, it is neceſſary to look back, and conſider the 
State of Affairs immediately after the King's leaving Salisbury, and coming to 
White- Hall, where one of the firſt things he did after he was arrived, was to 
iſſue out a Proclamation for the calling a New Parliament, which was received 
with great Satisfaction by the whole Nation; and immediately upon this, the 
King ſent the Lords Hallifax, Nottingham, and Godolphin, to treat with his 
Highneſs upon thoſe Propoſals of Peace Which he then ſent by them, and to 
which the Prince return'd his Anſwer, the Heads of which are very reaſonable, 
when he did not demand any other Security for himſelf, and his Army, than 
tne putting of the Tower, and Forts about London, into the Cuſtody of that 
City. Now pray obſerve the Iſſue of all thoſe fair Hopes; before ever the 
Terms propoſed by the Prince could be brought to Town, the King following 
Te ill Advice of the Popiſh Faction, inſtead of ſuffering the Elections for Par- 
ament-Men to proceed, as he had promiſed, and as was hoped for by us, all 
on a ſudden he order'd the reſt of the Writs for Elections, that were not ſent 
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down, to be burnt, and a Caveat to be entered againſt the making uſe of 


thoſe that were feat already into the Country; and at the ſame time he ſent 
Order to the Earl of Feverſham to dishand the Army, and diſmiſs all the Sol- 
diers with their Arms. But I had forgot to put you in mind, that juſt before 
this the King had ſent away the Queen, with the Prince, into France, and that 
ſhe carried the Great-Seal of England along with her; whereby it was Plain 
the King intended to put it wholly out of his power to iſſue out any Writs. 
or paſs any publick Act, wherein the Great-Seal ſhould be uſed : and that this 
Seal was carried away, appears by its being not long ſince drawn up out of the 
Thames, by a Fiſherman's Net, near Lambeth- Bridge, where it's ſuppoſed to 
have been thrown in by the Queen, or ſome of her Attendants, in her Paſſage 
over the Water : And farther, that the King was then reſolved wholly to quit 
the Government of this Kingdom, (at leaſt for the preſent) appears by his & 
ſpeedy following of the Queen, within three Days after, ſtealing from his pa. 
lace by Night in a Boat to Graveſend, and from thence in a {mall Veſſel to R. 
verſham , where how he was ſeiz'd by the Mob of that Town, and after wards 
return'd to London, as you have ſet forth, I need take no further notice. 


Now this being a true and fair Narrative of the whole Matter, I ſhall only 


offer two or three Queſtions to your Conſideration, and deſire you would give 
me a fair and ſatisfactory Anſwer to them: Firſt, Pray tell me whether it 
was not the King's fault, that it was rendered impoſſible for the Parliament- 
Men to be elected, by burning of the Writs, and ſending away the Great-Sea]? 
Secondly, Whether the King by firſt ſtealing away, did not plainly confeſs him- 
ſelf conquer*d by the Prince, and did thereby Abdicate the Government ? Alſo 
by his obſtinate refuſal to redreſs the Grievances of the Nation, he forfeited 


his Crown and all Allegiance from his Subjects, and was not after this to be 


own'd as King of England, either by the Prince of Orange, Or any body elſe: 
and therefore, whatever Treatment he after this received from the Prince, it 
was not to be looked upon as done to a lawful King, but a conquered Prince ; 


and his Highneſs might not only juſtly refuſe to treat with him any more as a 


Crowned Head, but might alſo have juſtified not only the taking him Priſoner, 
but ſending him into Holland, if he had pleas'd : but inſtead of this, he only de- 
ſir'd his removal out of Town, from that Conflux and Influence of thoſe 
Multitudes of Papiſts that flocked to him; and by ſecuring his Perſon, to put 
it out of their power to play any After-Game, and rally the late disbanded 
Army, of whom there was at leaſt Twenty Thouſand of the Scors, Iriſh, and 
Engliſh, who would have ſtood by the King till the laſt : And therefore the 
Engliſh, as well as the Dutch, Council about the Prince, did not think it ſafe 
for him to come to Town, as long as the King had his Guards about him at 
e 2 th ſince they might have been increaſed to an Army whenever be 
leaſed. | 
. And though I grant good Breeding and Manners, eſpecially to Kings, as allo 
Reſpe& from a Son- in- lw to a Father, are Duties incumbent upon Princes, 2s 


well as private Men; yet when theſe leſſer things ſtand in competition wii 


their own Welfare and Safety, as alſo of the whole Nation, for which the 
Prince was now engaged; if he might, for theſe Ends, juſtly require the e- 
moving and ſecuring the King's Perſon, it was no great matter what time of 
Night he had notice to remove: though this was not done neither with a0 
Deſign to affront or ſurprize him, but happened indeed through pure Acc. 
dent; for when it was reſolved that the Prince's Guards ſhould march t0 
London and ſecure Whitehall, it was alſo reſolved that the King ſhould have 
notice to remove. And ſince it was not thought fit to let him know it till the 
Poſts were all ſecur'd, the Ways being very deep and dirty between Windſor 
and London, the Dutch Guards, commanded by Count Solmes, could not reach 
the Town till paſt Ten at Night; and after that it was near Twelve before 
the Engliſh Guards, about Whitehall, could be drawn off without fighting : and 
till that was done, it was not thought at all proper, or ſafe, to deliver to ite 
King the Prince's Meſſage for his departure. So that indeed it was not from al 
Deſign in either the Prince and his Council who ordered it, or of theſe 
Lords (who very well underſtand good Breeding) thus to deliver their Meſlag 


to him at that time of Night. 
5 | But 


impu 
| jointr 
| lity © 
| Powe 
ing a 
| 41re 
may { 
| great 
| his Le 
that h, 


| 70t fa 


himſe! 


eee BR 
of the 
| and ſh 
vide fc 


But 


: Cation 
8 UULY, 2 


Dialogne the Eleventh. 671 
But tho he was in bed, yet that he was not aſleep is very probable, ſince 
he had not been above half an hour in bed; and it is not very likely he ſhould 
be aſleep, when de very well knew in the Evening before of the Arrival of 
the Prince's Troops about Whitehall, and therefore could not be without too 
much Concern about it, preſently to compoſe himſelf to ſleep. : 
But as for his Removal from London, it is plain that his Highneſs was ſo far 
from owning, or receiving the King in the ſame Capacity he was in before his 
Departure, that as ſoon as ever he heard he was at the Earl of Winchelſea's; 
and about to return to London, he ſent away Monſieur Zuleſtein with a Letter 
to let him know, that he deſired him not as yet to come to London, but to 
ſtay at Rocheſter till he himſelf ſhould come to Town; but Monſieur Zuleſtein 
miſſing of the King by the way, he came in the mean while to Whitehall : yet 
could not but know that his being there was not with the Prince's Conſent, 
ſince the ſame Gentleman followed him thither, and there delivered him the 
Prince's Letter; io that this ſecond Meſſage by theſe Lords could be no new 
thing, or Surprize to him. Yet that his Highneſs never intended the leaſt 
Violence towards the King's Perſon, may appear by this, that he left it to the 
King's Choice what place he would go to, as alſo what Guards or other Atten- 
dants he would take with him; when the King refuſed to take his Engliſh Guards 
with him, tho they were offered him. And indeed theſe Durch Guards that 
attended him, might, in his Majeſty's Judgment, be very well truſted, they 
being (as well as their Officers) for the moſt part Papiſts; but that the Prince 
did not intend to detain his Majeſty's Perſon as a Priſoner, may appear in 
this, That whilſt he remained at Rocheſter, none that would were debarred 
from acceſs to him, and that the Officers and Soldiers of the Guards were or- 
dered to be under his Command, and every night to take the word from him; 
and had it not been for the King's commanding a Centry to be drawn off from 
his uſual Poſt, he could never have gone away without being diſcovered; and 
if he would have gone away at noon-day, I kaow not who, unleſs the Rabble, 
would have hindred him. So that I think it is evident, that this was the civileſt 
and mildeſt Uſage that a vanquiſhed Prince could expect from him that had ſo 
much the better of him, and in whoſe power he now was, and I doubt more 
than the Kiug would have allowed the Prince, had it been his Fortune to have 
got him as much in his power: nay, the King was ſo far from being confined, 
that it is plain he had the liberty given him to go whither he pleaſed ; nor 
were theſe Guards placed ſo much about him for his Confinemeat, as to ſecure 
him from the Inſults of the Rabble, who otherwiſe there, as well as they did 
at Feverſham, might have expreſſed too violent a Reſentment againſt his Perſon. 
M. I cannot deny but you have given a very fair, and as far as I know, a 
true account of this Tranſaction, and have told me ſome things which I never 
heard betore ; but however, 1 cannot depart from my firſt Opinion, that it 
was ncither honeſtly nor wiſely done of thoſe, who took upon them to adviſe 
the Prince to puſh things to Extremities in this Conjuncture: and therefore I 
impute it chiefly to thoſe Engliſh, who ſuppoſing they had by taking Arms, and 
joining themſelves to the Prince's Party, provoked the King beyond all poſſibi- 
lity of Pardon, were reſolved to do their utmoſt to put it out of the King's 
power ever to call them to an account for it. And tho perhaps his firſt ſend- 
ing away the Queen and Prince, and then going away himſelf, in the middle of 
a ireaty with the Prince, and thereby leaving his Affairs in ſuch Confuſion, 
may icem to deſerve Cenſure; yet certainly his Majeſty is to be excuſed in a 
great meaſure for what he then did: for as he tells the Earl of Feverſham, in 
his Letter to him to disband the Army, That things being come to that extremity, H. D. p. 92. 
that he was forced to ſend away the Queen, and the Prince his Son, that they might 
dot fall into the Enemies hands, he was alſo conſtrained to do the ſame thing 
himſelf, and follow them, ſince the Troops of his Army were not to be relied” - 
on; that it was not adviſable for him to fight the Prince of Orange in the head 
ef them, much leſs was it ſafe for him to truſt himſelf in the Prince's power : 
and ſure it was but reaſonable that Princes, as well as other Men, ſhould pro- 
vide for their own Security as well as they can. 
. But yet I can never believe that his Majeſty's firſt going away was any Abdi- 
den of the Government, much leſs a Forfeiture of his Crown or Royal Dig- 
| any, any more than the ſecond : for in the firſt place it could be no Forfeiture, 
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the Officers and Soldiers of his Army, then to be disbanded, to continue their 


and by clapping up my Lord Feverſham, then ſeizing the King's Perſon, and 


BIBLIOTHECAPOLITICA. 
according to your own Principles, becauſe he had already diſſolved the pi. 
ſiaſt ical Sa and reſtored the Cities and Corporations ff: the RAW, Fog 
ters and Freedom in Elections of Parliament-men, and put apain in 8 
miſſion all Lords Lieutenants, and Juſtices of the Peace, who had been befor 
turned out: And if he could not give an entire Redreſs to all our Grievances 
by a Free Parliament, it was only becauſe he durſt not ſtay to hold it, ſince 10 
thought he could have no Security for his Perſon, the whole Nation being . 
a manner poiſoned and prepoſſeſſed againſt him, by thoſe malicious Artie 
of a French League, and a ſuppoſititious Prince, and that his Majeſty had 10 
many unfortunate Diſappointments, and ſo ſurprizing and unparalleFd Acc. 
dents 3 part of his Army deſerting him, and the reſt proving unſerviceahle 
when there were ſuch terrible Diſorders in the Kingdom, and all Places were 
either flaming, or about to take the fire of Rebellion. 3 

So likewiſe could it not be properly any wilful Deſertion or Abdication of 
the Government, ſince he was forced to quit it, like the Maſter of a Ship 
who when the Veſſel is like to fink, is forced to leave her, and eſcape in ; 
Cock-boat. And that his Majeſty did not act thus without an Intention to re. 
turn, and again to vindicate his Right, when Opportunity ſerved, appears 
likewiſe in that Paſſage in the above-mentioned Letter, wherein he deſires hoth 


Fidelity to him, and to keep themſelves from Aſſociations, and ſuch pernicious things, 
From whence it plainly appears, he went not away without a ProſpeR of fe. 
turning to his Throne when time ſhould ſerve : and if he left no Orders at 
all for the Government of the Kingdom in his abſence, nor named any Com- 
miſſioners or Lieutenants to repreſent him, it was becauſe he thought it to no 
purpoſe; ſince beſides that he could find no body who durſt undertake ſo dit 
ficult an Employment, ſo they that had undertaken it, would have found no 
body who would obey them; the Generality of the People, and alſo of the 
King's Army, being more inclinable to the Prince of Orange than to himſelf, 
Yet however you ſee, upon his return to Town, the King was ſo well per- 
ſuaded of the Prince of Orange's kind Intentions towards himſelf and the Na- 
tion, that I verily believe his Majeſty would have yielded to any thing that 
could in reaſon have been deſired of him, And upon this ground I ſuppoſe he 
writ ſo kindly to the Prince, and invited him to come to St. Fames's with what 
Troops he ſhould think fit for his Security; therefore I muſt needs tell you a- 
gain, I think it was a great Overſight of the Prince of Orange thus to let ſlip 
this Opportunity, by refuſing all Terms of Accommodation with the King, 


ſending him out of Town, to let all the World ſee he was reſolved to treat 
no more with him, And this being the true State of the Caſe, it is not your 
ſaying that he had forfeited his Crown by going away, and conſulting his own 
Safety, that will convince any unprejudiced Man: for as to your notion of a 
Forfeiture, that it was not then entred into the Thoughts of the Peers, 
and others of the Privy Council, appears by the Order they made for ſending 
the Lords Feverſham, Ailsbury, Yarmouth, and Middleton moſt humbly to in- 
treat the King to return to Whitehall, ſo that he was received very joyfully, 
and with great Acclamations of the common People, as he paſſed thro the 
City: and when he came to Whitehall, he called a Council, where he made an 
Order to ſtop the demoliſhing and plundering of Houſes by the Rabble ; ſo that 
he was not only received, but alſo ated as a King after his return to Tow. 
This being the true State of the Caſe, I ſhall not diſpute the Point, whether 
his Majeſty and the Prince were in a ſtate of War or Peace, after his return, ot 
what the Prince might have done as an Enemy and a Stranger to the King's Fel- 
ſon; but what might be expected from him as a generous Prince, a Nephen, 
and a Son- in- law, and one who was bound in Conſcience and Honour to col- 
ſult the laſting Peace and Happineſs of the Nation more than his own private 
Intereſt, or the Ambition of wearing a Crown, 

F. You have made the utmoſt Defence that I ſuppoſe can be brought for the 
King's firſt going away; yet if it be better conſidered, I doubt it will not 
ſerve the turn. 1 ſee you are forced to lay the whole blame of the King's Le- 
parture in the midſt of the Treaty with the Prince, and his refuſing to call 4 


Parliament according to his own Promiſe and Proclamation, upon his 2 : 
| ecuri 


Dialogue the Eleventh. 


ſecurity for himſelf, the Queen, and Prince, if he had ſtaid; by reaſon of the 
failure of Fidelity in his Army, the general prejudice of the Nation againſt 

him, and the great Firmneſs and Reſolution there was in the Prince's Army to 
adhere to him. Now I ſhall ſhew you that every one of theſe were but Preten- 

ces, and that the real cauſe of his Departure was, becauſe he feared to leave the 
Inquiry into the Birth of the Prince of Wales, and the free Examination and 
Redreſs of our Grievances, and thoſe Violations he had committed upon the 
fundamental Conſtitution of the Government, to the impartial Judgment of 

a Free Parliament. For in the firſt place, as to want of Fidelity in his Army, 

there can be no juſt excuſe for his deſerting and disbanding them as he did, 
without any Pay; fince he himſelf, in his ſaid Letter to the Earl of Feverſham, 
expreſly owns, That there were a great many brave Men, both Officers and 

« Soldiers, among them: And therefore, if he was ſatisfied of this, he ought 

to have firſt ſent for all his Officers, both Colonels and Captains, and have ex- 
amined them how far they would ſtand by him in the Defence of his Perſon and 
Cauſe againſt the Prince of Orange; and he might have alſo ordered thoſe Offi- 

N cers to have examined every Regiment, Troop, and Company in his whole 
| Army, how far they would engage in his Defence. And if he had proceeded 
thus at Salisbury, before he fled away in that Confuſion to London, I have been 
credibly informed by divers Officers of that Army, that the King might have 
found above 20000 Men, that would have ſtood by him to the laſt Man, in his 
Quarrel againſt the Prince; and therefore I impute his going away, as he did 
from Salisbury, to ſome ſtrange panick Fear that God had caſt upon him, and 
all the Popiſh Faction about him, ſince he has been known not to want ſuffi- 
cient Courage upon other Occaſions. But tho he had omitted it there, yet he 
certainly ought to have tried this laſt Experiment after he came to London, ra- 
ther than have quitted the Kingdom fo diſhonourably as he then did, and there- 
by giving the Prince of Orange's Friends an Opportunity of ſeizing or getting 
delivered into their power all the Gariſons and ſtrong Places in England, be- 
ſides Portſmouth, in thoſe three or four days time that he was not heard of; be- 
ſides great part of the Army, that was not disbanded, had in that time gone 
in to the Prince, in hopes of their Pay and future Preferment. Now that the 

King might with ſafety have reſided with his Army ſomewhere about London, 

he himſelf grants, in his Propoſals to the Prince, to this effet: © That in the H. 
“ mean time, till all Matters were adjuſted concerning the Freedom of Elec- 
„tions, and a Security of their Sitting, the reſpective Armies may be re- 
« tained within ſuch Limits, and at ſuch Diſtance from London, as may pre- 
vent all Apprehenſions that the Parliament may be in any kind diſturbed.” 
Which Propoſals being made not long. after the King's Arrival at London, we 
may reaſonably ſuppoſe, that he was then well enough ſatisfied with the Fi- 
delity of the greateſt part, at leaſt of his own Army, to him; and if he were 
not, he might have been better ſatisfied if he pleaſed in the Word and Ho- 
nour of the Prince. But as for the next Difficulty, the Nation's being poiſoned 
and prepoſſeſſed againſt him; admit it were ſo, as long as he had a ſufficient 
Army about him (as I ſuppoſe he might have had) he need not have feared any 
| thing the People could do. But indeed this was a needleſs fear : for before the 
Parliament could fit, it was not the People's Intereſt to hinder it, or to fall up- 
on the King or his Army when matters were in a fair way of Accommoda- 
tion; fo after the Parliament ſat, there would have been leſs cauſe of Fear, 

lince the Reverence of that Court would have kept them in awe. But as to the 
Firmneſs and Reſolution of the Prince's Army, the fear of that was alſo need- 
leſs, as long as the King's Army continued as firm to him; and if the Prince's 
Army had been the firſt Aggreſſors, I doubt not but the People would have 
taken part with the King againſt them, But after all it was certainly (and you 
mult grant it ſo) much more ſafe and honourable for the King to have treated 
with the Prince, and held a Parliament, with an Army about him, than to have 
yielded the ſame things (as you ſuppoſe him willing to have done) after his re- 
turn to Town, when his Army was disbanded, and London had received the 
Prince, and had joined with him, and when -almoſt all the ſtrong places of 
tied were in the Prince's power. So that upon the whole matter it evi- 
8 2 that the King choſe to truſt his own Perſon, together with 
at of tne Queen and Prince, to a foreiga Monarch, rather than he would 
rely 
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King would not have ſent any thing of that conſequence, without firſt ac- 


even the Archbiſhops of Canterbury and York, together with the Biſhops of 


- 
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rely upon the juſtice or Fidelity of bis own Nation. And not withſtandin 
all you have ſaid concerning the King's Willingneſs, you ſay in the next Place 
that nothing the King has done in all theſe Exorbitances he committed, can 
in any wiſe amount to a Forfeiture, or Abdication of the Government : 
not to the former, becauſe the King redreſſed all our Grievances before he went 
away. is true, I grant he redreſſed ſome of them, by putting divers thin $ 
in the ſame ſtate they were before ; yet for all this, the greateſt ſtill remain'g un- 
redreſſed, wiz. the raiſing of Mony contrary to Law, and the Diſpenſin 
Power, both which (as I have already ſhewed you at our laſt Meeting) he 'y 
ver diſclaimed, neither took any ſufficient Courſe, by calling a Parliament, to 
prevent its being exerciſed for the future; beſides his going away, withont 
giving the Prince and Nation any further ſatisfaction about the Birth of the 
Prince of Wales. All which not being done, I muſt ftill affirm, that this wrought 
a Forfeiture of the Crown, or an Abdication of it, at leaſt by his refuſal to 
hold and govern it according to the fundamental Laws thereof; for he that 
deſtroys the Law or Conditions by which he holds an Eſtate, does tacitly re- 
nounce his Title to it, as I ſhewed you in the Caſe of a Tenant. for Life, alien. 
ing in Fee, So that this being conſidered, as alſo that the City of London and 
the whole Nation had ſurrendred themſelves to the Prince of Orange; and that 


Wincheſter and Ely, with divers other Earls, Biſhops, and Lords thenin Town, 
had fent an Addreſs to the Prince, immediately upon the King's Departure, 
and ſent three Lords and one Biſhop with it, deſiring his Highneſs to come 
ſpeedily to London, and to take the Government upon him, having before de- 
clared that they would, with their utmoſt Endeavours, aſſiſt his Highneſs for 
the obtaining of a Free Parliament : the Prince had no reaſon, upon the 

ing's Return, to ſurrender that Power which the Nation, as far as it was able 
to do without a Parliament, had put into his hands; and that to a King, 
whom he had very little reaſon to believe, would uſe it any better than he had 
done before. = 

But I ſee you wilfully decline entring into the Merits of the Cauſe, and ar- 
guing the main Point in the Controverſy, viz. Whether the King was in a 
State of War or Peace with the Prince upon his Return; for if he were {till in 
a State of War, the Prince might certainly very well juſtify his clapping up 
the Earl of Feverſham (his late Majeſty's General) for offering to come within 
the Limits of the Prince's Quarters without his leave, eſpecially ſince he was 
ſtill anſwerable for doing his Endeavour to disband an Army (a great part of 
which conſiſted of Papiſts and Foreigners, with their Arms in their hands) 
whereby they might have robbed and ſpoiled the Countries, or at leaſt have 
kept thoſe Arms to renew the War again with the firſt Opportunity: fo that 
certainly it could not be ſo {light a thing as a bare Invitation to Sr. Famess, 
whither the Prince could have gone without his leave (being now Maſter of the 
City) which could fo far efface all the Prince's juſt Reſentments, and make hin 
ſo far confide in the King's Word, as to come to London, whillt he remained 
there with his Guards, and all thoſe Papiſts and Tories in and about Londen 
ready to take his part, and rally again into a new Army upon the firſt Signal. 

But as for any Propoſals of Peace or Accommodation, which you ſay the 
Lord Feverſbam brought with him, I neither know nor have heard of any ſich 
thing, Tis true, the King ſays in the ſaid Paper he left behind him, that he 
had writ to the Prince of Orange by the Lord Feverſbam, and alſo mentions 
ſome InſtruQions he had given him; but what they were, he does not tell us: 
but ſure they were not Propoſitions of Peace, ſince it is to be ſuppoſed, that the 


quainting the Privy Council with it before it was ſent. But ſince we hear 0 
nothing concerning them, we may very well ſuppoſe there was no ſuch thing; 
or if there were, bis Highneſs was the fitteſt Judge whether they were real0- 
nable or not: and if the King had any deſire -to propoſe any juſt or reaſons 
ble Terms, whereupon he might have hoped to have been reftored again to bs 
Royal Dignity, he had a very fair Opportunity for it, when a great Council 0 
the Nobility were met at St. Fames's, in order to ſign an Aſſociation, to ſtats 
by the Prince ia the calling of a Free Parliament: for the King might then, 1 
he had pleaſed, have made his Propoſals by ſuch of the Lords and Biſhops f 


wane the Eleventh. | 

he could moſt confide in, and have conjured all the Peers there aſſembled to 
have interceded with the Prince of Orange to renew their Treaty with the 
King, Which had been before unhappily broken off; and then if either the Peers 
had refuſed to do this, or the Prince had refuſed to hear them, the King might 
then (1 grant) have had ſufficient Reaſon, to declare to all the World, that he 
was not fairly dealt with. But for him again to go away only upon a Pretence 
that his Perion was under Reſtraiat, when really it was not, plainly ſhewed, 
that he had ao ſincere Deſign of making an amicable end of thoſe Differen- 
ces, or really deſired to be reſtored to his Throne by the general Conſeat of 
the Nation; but either hoped for it from thoſe Civil Diſſenſions he expected 
we ſhould fall into upon his Departure, or elſe to the Arms of France. And 


this being the Caſe, I think nothing is plainer, than that the King, both by 


his firſt and ſecond Departure, hath obſtinately refuſed all thoſe means where- 
by the Nation might have been ſettled, with a due Confideration of his Perſon 
and Authority whilſt he lived, and of the ſuppoſed Prince, when his Legiti- 
macy ſhall be ſufficiently proved, and made out. before a Free Parliament. So 
that ſince I have already proved that the King had, before the Prince's Arri- 
val, committed ſo many Violations upon the whole Conſtitution of the Go- 
yerament, and that theſe Violations, if wilfully and obſtinately perſiſted in, 


do at laſt produce an abſolute Abdication and Forfeiture of the Crown it 


ſelf; I think the late King has done all that could be required to make it ſo. 
But 1 have forgot to anſwer one Objection you made, viz. that the Peers 
and Biſhops, when they invited the King to return to Whitehall, had no no- 
tion of this Forfeiture, nor the People of London, who, you ſay, received 
him with great Joy and Acclamations; and that therefore it is wholly a new 
Invention. To this I anſwer, That if the Lords you mention did ſend this 
Meſſage to the King, it might be becauſe they were ſurprized with his unex- 
pected Return, and had not well conſidered all the Circamſtances of the Caſe, 
and thereby did more than they could well juſtify, having before declared, they 
would ſtand by his Highneſs in procuring a Free Parliament, which muſt cer- 
tainly be without the King, ſince he was then gone away, and they had alſo in- 
vited him to come to Landon as well as the City had; and how that could conſiſt 
with inviting the King thither, without the Prince's Conſent, I do not well un- 
derſtand. But it ſeems they quickly altered their Sentiments, as appears by 
their preſeatly after ſubſcribing a Paper, in the nature of an Aſſociation, to 
ſtand by the Prince, without taking any notice at all of the King : and the ve- 
ry day of the King's Departure they met to conſider upon the Prince's Speech 
be had a day or two before made to them, deſiring them to adviſe on the beſt 


means how to purſue the ends of his Declaration, in calling a Free Parlia- 


ment. And within two days after they preſented the Prince with their Advice 
to call a Convention on the 22d of January, which was alſo the next day agreec 
to by one hundred and ſixty Perſons, who had ſerved as Knights, Citizens, and 
Burgeſſes in any of the laſt Parliaments, in the time of King Charles II. with- 
out taking any notice at all of the King : for tho it was true he was then gone 
away when the Commons and City, two or three days after, made their Ad- 
dreſſes to the Prince; yet when the Peers met both the firſt and ſecond time on 
the 21ſt and 22d of December, he was ſtill here, for the King did not leave Ro- 
cheſter until the 23d in the morning. 8o it is plain, it was not their Deſign to 
own, or take notice of him any more as King; and that which makes it more 
remarkable, is, that ſeveral of the Biſhops, viz. the Archbiſhop of York, to- 


gether with the Biſhop of St. Aſaph, and others, joined with the reſt of the 


Peers in theſe Addreſſes; which was a plain ſign they all looked upon the King's 
Power to be now atan end. Bat as for the Acclamations of the People, or 
any great Joy in the City expreſſed upon the King's Return to Town, I doubt 
you have had a falſe account of that matter; for I cannot hear that any of the 
Citizens went out to meet him, or ſet any Lights in their Windows, tho he 
came into London after it was dark, or that any of the better ſort bid him 
God-ſpeed. I grant indeed there was a great many of what you call the Mob, 
but more Boys than Men, who followed his Coach, making Huzza's, whilſt 
the reſt of the People ſilently looked on. 

A. 1 cannot deny but you may have given a true account of theſe Matters, 


ſince you may. have obſerved them better than I; yet as you your ſelf 7 ted 
ate 
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lated them, ſure the King had ſufficient cauſe to conſult his own Safety, and 
make his Eſcape as ſoon as he could: for what could he expect when once th 
Prince had ſecured his Perſon under a Guard, and had refuſed to treat with 


him as King; and that alſo the Peers, and divers of the Biſhops had made 
Aſſociation to ſtand by the Prince of Orange, and had made a freſh Addreſß 5 
him, without taking the leaſt notice of him, as if there had been no ſuch thj a 
as a King in being ? I ſay, what could bis Majeſty now expect, but either? 
more cloſe Confinement, or elſe being taken off privately by Poiſon, or * 
other ways, ſince he could not be forgetful of the King his Father's Sayin f 
That there is no great diſtance between the Priſons and the Graves of Princes ? 10 
admit he had lived till this Convention-State, what could he have expecged 
more, than retaining the bare Title of King, whilſt the Prince of Orange, 
or ſome others appointed by him, had wholly managed the Government at 
their pleaſure ? Or elſe they might, according to your Doctrine, have either 
declared the Crown forfeited, or elſe that he had abdicated it by his going 3. 
way. Or who can tell but they might have again renewed the Villany of 48 
and have made him undergo the ſame Fate with his Father? ; 
F. 1 grant you have urged the utmoſt that can be to juſtify the King's ſe. 
cond Departure; and as I would not deny but that he was the beſt Judge of 
his own Danger, ſo were the Prince, Peers, and Commons, together with the 
City, the beſt and only Judges we could then have of the true means of our 
Settlement and Safety: ſince after ſo many Breaches that the King had made 
upon his firſt Declaration and Coronation-Oath, as alſo his going from his 
late Promiſe of calling a Free Parliament; I cannot ſee what farther Security 
he could have given us that he would not repeat the ſame things over again. 
H. D. p. 110. Or admit the Prince had ſuffered him to continue at Mhitehall, and to call a 
third Parliament, what aſſurance could he have given, that in the end of ano- 
ther forty days we ſhould not have the ſame Trick plaid us? and then in 
March or April have been left in the ſame State of Confuſion we were in in 
December, to the certain Ruin of theſe three Kingdoms, and Holland into the 
bargain? And then by that time the French King might have got ready an Ar- 
my and a Fleet, and under a pretence of redeeming his Majeſty from the Con- 
ſtraint he lay under, and of reſtoring him to the free Exerciſe of his Regal 
Power, have invaded this Kingdom. And J ſuppoſe you cannot deny but the 
King would then have found Papiſts and High Tories enough to have joined 
with him in this pious Deſign : for certainly the Scruples of the High Church. 4 
men would have been the ſame they are now, the Obligations of the Oath of 
Allegiance the ſame, and the ſuppoſed Sin of depoſing a lawful King the fame, 
tho he had utterly refuſed to give the Prince and Nation any ſufficient Satil- 
faction. So that then if we had been forced to take Arms, and to declare he 
had forfeited his Right to the Crown, all theſe things would have given 3s 
Ibid, 7. 111. great, or rather greater Scandal, than for the Nation to take him at his fit 
Offer; and ſince he had thus raſhly deſerted the Throne by a needleſs Depar- 
ture, to reſolve he ſhould aſcend it no more. 
hut ſuppoſe (what might alſo as well have happened) that the Quarrel be- 
ing renewed, the Prince and his Party had been killed, or expelled the King- 
dom by the King, do you think he would have granted us then what he would 
not grant us now ? Would he not, think you, have disbanded his Proteſtant 
Army, and have kept only Jriſh, Scotch, and French Forces in pay, and have 
every day increaſed them? What reſpe& can we hope he would ever after tis 
have ſhewn to our Laws, Religion, or Liberties, when he had now no longer 
any thing to fear? The memory of what happened after the Duke of Aonmouth 
Defeat (tho effected only by thoſe of the Church of England) will certainly 
never be forgotten by others, whatever you Bigots of Loyalty may pretend 
or ſay. 
> tha for my part 1 ſtand amazed to ſee you, and ſo many others, ſcruple 
ſubmitting to the preſent King ; for if ever Man had a juſt cauſe of War, ne 
had, and that creates a Right ro the thing gained by it: the King by 3 
drawing, and disbanding his Army, yielded him the Throne; and if he 3 
without any more Ceremony aſcended it, he had done, no more than ſevera 
Priaces formerly have done on the like occaſions: for the Prince was no lone, 


then bound to conſider him as one that was, but as one that had been Les 3 
England, 


1 


Dialogue the Eleventh. 

and; yet in that Capacity he treated him with great Reſpect and Civility, 
—4 n the King capie of it, who did not enough conſider 
what he had done to draw upon himſelf that Uſage. But as for your Inſinua- 
tion, that if he had ſtaid, he migbt have run the ſame Fate with his Father, 
I think it is fuller of Paſſion than Truth; for beſides that the Lords and Com- 
mons would never have had the Impudence to have committed ſuch a Villany, 
the Prince himſelf, as a Nephew and a Son-in-law, would never have ſut- 
fered It. i We 

M. Well, God only knows the Event of things, and we ought to judge cha- 
ritably, and ſtill to hope, that if the King might have been reſtored upon 
Terms, he would have been the better for his Affliction, and have amended 
all thoſe Errors he committed; ſince he had ſeen that neither the Nation, nor 
yet his Neighbours the Dutch, would permit him to make himſelf an Abſolute 
Monarch. I believe he would have been too much afraid of the King of France, 
ever to have made uſe of his Forces, to have ſettled Popery and arbitrary Go- 
vernment; and without his aſſiſtance, I ſuppoſe you will grant it could not 
have been done, ſince he plainly found that a Proteſtant Army would never 
have joined with him to act in ſuch pernicious Deſigns : but however, let the 
worſt have happened that could be, I think it had been much better for the 
Nation to have endured it with patience, than to have done that which was 
Evil, tho for the procuring of the greateſt ſeeming Good, tho for the advan- 
tage of our Religion and Civil Liberties. And therefore it had been better for 
us, in this extremity, to have truſted God than Men, ſince he always promiſes 
to protect thoſe that rely upon him, and ſtrictly perform his Will. And ad- 
mit the worſt that could have happened, God would either have removed thoſe 
Afflictions from us in due time, or have given us patience to have borne them; 
ſince I ſuppoſe you will not deny, that God oftentimes brings Perſecutions and 
Afflictions upon a ſinful Church and Nation, either for a Puniſhment for their 
Sins, or elſe to give an occaſion for thoſe that are truly pious and ſincere, to 
ſhew their Courage and Conſtancy in ſuffering for the Truth, and by with- 
ſtanding, not by Force, but Paſſive-Obedience, all the King's illegal and arbi- 
trary Commands, if he ſhould, after his Re-eſtabliſhment in the Throne, have 
again renewed his former Courſes, Theſe are the only Remedies which we of 
the Church of England, as obedient Subjects to the King and his Laws, muſt 
think could have been lawfully taken in this Caſe. 

F. I do not deny but what you ſay is in the main very pious and honeſt, 
were the Caſe as you have put it; but the greateſt part of your Diſcourſe de- 
pends wholly upon thoſe old Principles and Prejudices, of the Unlawfulaeſs of 
all Reſiſtance of the Supreme Powers, and that the King is the only Supreme 
Power in this Kingdom: both which Propoſitions 1 have ſufficieatly coafuted 
at our third, fourth, and fifch Meetings, and alſo at our laſt ſave one: in which 
I gave you a true account of the legal Senſe of thoſe Oaths and Statutes of King 
Charles II. concerning Reſiſtance, as was alſo given by the beſt Lawyers, and 
moſt conſidering Men of the then Houſes of Lords and Commons. So that if 
the means we have uſed are lawful, both by the Laws of God and Man, I think 
we are not bound to bring Afflictions upon our ſelves, but to avoid them all 
we can; eſpecially when they come evidently attended with the utter Loſs and 
Ruin of what ought to be moſt dear to us, our Religion, Civil Liberties, and 
| Properties, and that. not only for our ſelves, but our Poſterity, who perhaps 
would never have regained them when they were once loſt : of which the 

French Nation is an evident Example before our eyes, who by not oppoſing 
the arbitrary Power of their Kings in due time, have fallen into a Government 
almoſt as deſpotick as that of 7 urkey. For when once the common Good of the 
Subjects ceaſes to be the main End of the Governours, the Government then 
cealing to be God's Ordinance, degenerates into Tyranny : which I think may 
be always lawfully oppoſed by a freeborn People, who at firſt agreed to be go- 
verned, not as Slaves but Subjects. 

f But as for the firſt part of your Speech, it needs not any long Anſwer; it 
arſt ſuppoſes the King might have been again reſtored upon Terms. Now ſince 
it is plain theſe Terms muſt have been impoſed upon him againſt his Will, and 
32 neceſſary Conditions of his Reſtoration, I would be glad to know who it was 
ſhould undertake to impoſe them upon him, and to ſee them kept when oe 
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had been made, whether the Prince of Orange or the Parliament. If the fot. 
mer, 1 grant indeed he might have made ſuch Conditions with the King, th 
the Church of England, as well as the whole Nation, ſhould for the future Ry 
joy their juſt Rights and Liberties z but then the Prince muſt either have truſtel 
wholly to the King's Honour, or elſe he muſt have had ſome ſtrong Places put 
into his hands for a Security, that the King would not again make the fime 
Violations upon our Laws, Religion, and Liberties, as he had done before 
Yet 1 ſuppoſe you will not deny, but that the King might, if he had pleaſed. 
have broken them all again, ſo ſoon as ever the Prince's back had been turned. 
and that he had been once engaged in a War with France; which could not 
have been long avoided, conſidering the neceſſity there is at this juncture 
of time for the States of Holland (and conſequently the Prince as thei; 
General) to engage with the Emperor and King of Spain, to drive the 
French out of the Empire, and to hinder him from making himſelf Uni. 


verſa] Monarch of Europe; which it is plain is the thing he now drives at. 


But if the Prince ſhould have kept any ſtrong Places here as cautionary 
Towns, for the King's Performance of the Terms agreed upon, this muſt have 
been done either by Engliſh or foreign Forces: if by the former, this would 
have been looked upon as inconſiſtent with their Duty and Allegiance to the 
King, if he ſhould have commanded them to be delivered up into his hands: 
ſince you tel] us, the King has the ſole Command of the Militia, and conſe. 

quently of all Gariſons manned by his Subjects within his Dominions, But jf 
the Forces that ſhould have held theſe Places had been Dutchmer, or other Fo- 
reigners, it would never have been endured either by the King or Nation, that 
Foreigners ſhould poſſeſs the ſtrong Holds and Keys of the Kingdom; ard 
the King might ſoon have wrought (by ſome Jealouſies and Suſpicions, which 
he would not have failed to have raiſed) that the Nation it ſelf ſhould have 
joined with him todrive them out, and then the King might have done what 
he pleaſed without controul. But if you will place this Power in the whole 
People or Nation, or elſe their Repreſentatives the Parliament, of holding the 
King to theſe Terms agreed upon, this could not have been done without their 
conſtant Sitting, and a power of reſiſting him, in caſe he infringed them; and 


then either they muſt have given up all their Liberties to the King's Will, or 


elſe farewel to the darling Doctrines of Paſſive- Obedience and Non: reſiſtance. 
So that, take it which way you will, all impoſing of Terms upon the King, ei. 
ther by the Prince of Orange, or the Nation, would in a ſhort time have become 
either unpracticable or inſignificant, Nor is your other Suppoſition any whit 
truer, that the King would never have made uſe of the Forces of France, to 
ſubdue and keep under the People of England, for fear he ſhould not be able to 
get the French out again, Tis true, this would be a very good Argument to 
Prince who was no Bigot, and was not reſolved to introdice his Religion by 
all the ways and means he could; but how near the French Forces were to be 
brought over into this Kingdom the laſt Summer, is very well known to thoſ 


who were then in France, and ſaw them upon the Sea-Coalt ready to imbark: 


nor was their coming over put off by any other Motives, than that the Earl 
of S. and Lord G. two of the Cabinet-Council, repreſented to the King, tlat 
it would be the only means to make the whole Nation riſe up againſt him, 
and join with the Prince of Orange as ſoon as he landed; which J ſuppoſe was 
the only reaſon that hindred it, tor that the French King offered to ſend them, 
is very certain: Yet it does not follow for all that, but the King might takeal 
Opportunity of doing it another time, and bringing them over in their of 


Ships, if ours would not do the Buſineſs. 


And tho I will not affirm that there is any private League with France, fot 
the extirpation of the Proteſtant Religion; yet this much I think may be ſuf- 
ficiently made out, that long ago the King was wholly in the Intereſt of France, 
as appears by Coleman's Letters: (whilſt he was his Secretary) when Duke ot 
York, The firſt Paſſage is to Sir William Throgmorton, Feb. 1. 1677. Tou web know 
that when the Duke comes to be Maſter of our Affairs, the King of France wil haue 
reaſon to promiſe himſelf all things that he can deſire, The next is to Father [4 
Chaiſe, the French King's Confeſſor, in theſe words, That his Royal Highneſs n 
convinced, that his Intereſt and the King of France's was the ſame. And whethe! 


the Duke, by his Acceſſion to the Crown, has ſhewed any Aiteration — 3 
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clinations to France, either in reſpe& of Religion or Intereſt, I appeal to the 
World. 5 5 

Nor is your next Suppoſition leſs out of the way, that the King could have 
made uſe of no Forces hut French to ſettle Popery and Arbitrary Government 
here, as if he had not Scorch and Iriſh Papiſts enough in his Dominions for 
this occaſion, And as for Arbitrary Government, we have found to our grief, 
that there are too many mercenary Soldiers in the King's Army, who fought 
only for Pay, and would have aſſiſted the King to have raiſed Mony without 
the Parliament, nay to pull the very Parliament out of doors if he had bid 
them; and if ſome of them were diſcontented when the Prince came over, I 
do not ſo much impute it to their honeſt Principles, as fear, leſt they them- 
ſelves ſhould be caſhiered, and Scotch and Jriſh liſted in their rooms. So that 
upon the whole matter, conſidering the Temper the King was in ever ſince 
his laſt coming to Town, and that as ſoon as he arrived, the Prieſts and je- 
ſuits flocked about him as thick as ever, that they and the French Envoy were 
his chief (if not his only) Cabinet Counſellors, I cannot ſee (unleſs he had ta- 
ken new Meaſures) how we could have been ſecure, or could have relied on 
any thing he could have farther promiſed, nay ſwore to perform; ſince no 
Oath could be more ſacred than that at his Coronation, when he ſwore to main- 
tain the Church (that is, the Doctrine of the Church) of England, and the 
Laws of the Kingdom ; if that be a true account of the form of it, which we 
have in Print. 

M. At this rate of arguing, I know not what to ſay to you, ſince this Ar- 
gument amounts to no more than this, That the King could upon no account be 
truſted, and therefore was not any more to be treated with. If this were ſo, to 
what parpoſe did the Prince of Orange declare, that he came not to conquer 
the Kingdom, but only to procure a free and legal Parliament, which could not 
be called without the King's Conſent, and owning his Authority ? Neither 
could they have done the leaſt Act for the Amendment of our Grievances, with- 


out his Majeſty's Conſent, Or to what purpoſe did the Prince enter into a Trea- 


ty with the King's Commiſſioners at Hungerford, if his Royal Word and Pro- 
miſes were not to be relied on ? But if his Majeſty could ever be truſted, I ſee 
no reaſon why he could not have been ſo, as well fince his laſt coming to Town 
as before, ſince he came voluntarily; and, as I have great reaſon to believe, with 
real [ntentions, to grant and perform whatever the Nation could reaſonably 
expect for the Redreſs of their Grievances; and would have given any reaſona- 
ble Security of his performance for the future, without diveſting himſelf of 
his Royal Power of making Laws, and protecting his Subjects. 

But as for the former part of your Speech, whereby you would prove it 
lawtul to reſiſt the King, becauſe you ſay it conduced to the common Good and 
Intereſt of the Nation, both as to the Proteſtant Religion and Civil Liberties ; 
this is no more than the old Commonwealth Maxim in other words: which 
1 grant is true, if the Safety and Preſervation of the King or other ſu- 
preme Powers of a Commonwealth (who, according to your own Princi- 
ples, are the Repreſentatives of the People, and conſequently part of it) be 
likewiſe comprehended and maintained (as they ought to be) in their due 
Power and Authority. For Biſhop Sanderſon, in his learned Lectures, hath very 
well proved, that thoſe cannot be ſeparated from each other, without de- 
ſtroying the Civil Government, which is all the Security we have for our Ci- 
vil Properties and Liberties ; and we ſee in thoſe few days in which his Maje- 
ſty's Perſon was withdrawn, when there was no Civil Government in being, 
that there was greater Infringement of them, both by plundering and deſtroy- 
ing of Houſes, and ſpoiling of Parks and Foreſts in three or four days time, 
by the Violence and Fury of the Mob, than have been committed by the moſt 
arbitrary Kings from the Conqueſt to this day. 

F. You very much miſtake me, if you think I maintain that there was never 
any time after the Prince's Landing that the King might not have been treated 
withal, and likewiſe truſted with the Adminiſtration of the Government 
but then ĩt muſt have been upon ſuch Terms, as ſhould have ſecured us for the 
future from his acting the like, or worſe things over again. As in the firſt place, 
4 he ſhould have renounced his Diſpenſing Power, and that of taking the Exciſe 
Without Act of Parliament, and levying Chimny-mony upon Cottages and 
Heee 2 Oveus, 
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Ovens, directly contrary to Law. Next he ſhould have disbanded bis ſtandin 
Army, and kept up no Forces 1n time of Peace, beſides the neceſlary Guards — 
his Perſon, the number of which ſhould have been agreed upon. by. Parlia. 
ment, which ſhould alſo have. ſat once every year, or two years at leaſt, And 
laſtly, that in reſpect of the Church, as long as he or his Succeſſors continued 
of the Roman Catholick Religion, the Nomination of all Biſhops, Archbiſhop | 
Deans, with other Eccleſiaſtical Preferments,, which are not in the immediate 
Diſpoſal of the Lord Charcelior, ſhould have been in the Archbiſhop and Bi. 
ſhops of each Province; they chuſing two, out of which his Majeſty ſhould haye 
choſen one, for to ſupply each Biſhoprick, &c. as it became vacant. 

And therefore, for my own part,.I was ſo far from believing all Agreement, 
with the King to be unpracticable, that there was no body rejoiced more than 
I, when upon his Majeſty's firſt return to London, he ſo far complied with the 
Deſires of the whole Nation, as to iſſue out his Proclamation for a Free Pat lia. 
ment, and that he ſent down his Commiſſioners to treat with the Prince; anq 
1 had then great hopes of an Accommodation. But when, inſtead of this, the 
King had burnt the Writs for the Election of Parliament-men, and had ſent 
away the Queen and Prince, together with the Great Seal, that no more Writg 
might be iſſued, and that before ever the Commiſſioners could return to Ton- 
don, or before any Anſwer to the Prince's Propoſals was given by the King, he 
had withdrawn himſelf, and done all he could to get away into a foreign King- 
dom; it was then, and not till then, that I ſaw all hopes of Agreemeit abſo. 
lutely deſperate, And tho you put a great ſtreſs upon the King's laſt Return 
to Town, which, you ſuppoſe, was with a Deſign to agree with the Prince in 
every thing that could be in reaſon demanded, I can ſee no cauſe for your 
drawing ſuch a Conſequence from it; for if he did not look upon himſelf as 
ſafe here before his Army was disbanded, he could not think himſelf more fo, 
when it was either wholly diſſolved, or elſe was gone over to the Prince. And 
therefore J have much greater reaſon to believe, that his Return again to 
Town was only to comply with the preſent Neceſlity, and to wait for a fitter 
Opportunity to get away, there being never a Veſſel then ready to tranſport 
him ; eſpecially if that be true which I have heard, that the King declared to a 
Perſon of Credit, That the Queen had obtained from him a ſolemn Oath on the 
Sacrament, on the Sunday, that if ſhe went for France on Monday, he would not 
fail to follow her on Tueſday following. And if this were ſo, tho he was diſap- 
pointed in his intended Paſſage, yet ſtill was he under the ſame Obligation to 
the Queen: nor do! ſee any Tranſaction of his with the Prince of Orange, or 
with thoſe of the Church of England, that can perſuade me to believe other- 
wiſe; ſince his long Conſultations with the French Envoy, and the Prieſts and 
Jeſuits, could only tend to the taking new Meaſures for his Departure, or elſe 
how he might imbroil us further while he ſtaid, by ſome faint hopes of new 
Treaties and Agreements, | 

But as for the other part of your Anſwer, whereby you would confute my 
Notion of the Lawfulneſs of Reſiſtance, for the Defence and Preſervation of 
our Religion eſtabliſhed by Law, as alſo of our Liberties and Properties; | 
hope! ſhall let you fee, that it is not I, but your ſelf, who are miſtaken in 
this matter. For firſt, all Writers on this Subject, and even Dr. Sanderſon 
himſelf, in his Lectures of the Obligation of Conſcience, do acknowledge that 
all Civil Government is principally ordained for the Good and Preſervation of 
the People; and that the Good of the Governours is only to be conſidered ſe- 
condarily, and in order to that: which if ſo, I pray tell me whether the Good 
and Preſervation of the People ought not to be conſidered in the firſt place, 
ſince the End for which a thing is ordained, is always more worthy than the 
Means by which it is procured, And therefore I ſhall freely grant, that as long 
as the Safety and Intereſt of the King, and that of the People are all one, and 
can any ways conſiſt together, and that he makes the Happineſs and Preſervi- 
tion of the People to be the main end of his Government; I ſo far agree with 
you, that the Good or Preſervation of the Prince or ſupreme Powers ca- 
not (nay ought not) to be ſeparated from that of the People : but when they 
once ſet up a ſeparate Intereſt quite different from that of the People (as al 
Princes do, who turning Tyrants go about to inflave them) they then ceaſe to 


be the true Heads of that political Body the Commonwealth; and theres 
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the Community or People become free, and at liberty, either to oppoſe or re- 
move theſe artificial Heads, and to ſet up new ones in their room. So that 
ſince Similies are not Arguments, your Compariſon between a Natural and 
Political Body, hath only ſerved to impoſe upon your Jadgment 1n this mat- 
ter; and therefore I affirm that a Natural and Political Body do wholly 
differ in this point: for in a natural Body, the real Good of the Head cannot 
be ſeparated from that of the Body, nor the Good of the Body from that of 
the Head; nor yet can the Body alone judge of the proper means of its own 
Preſervation, nor when it is hurt or aſſaulted, but by the Head, which 1s the 
Principle of Senſe and Motion. But in a Political Body it is quite otherwiſe : 
for firſt, the Supreme Powers of a Commonwealth, which you ſuppoſe to be 
Head of this Political Body, do often purſue and ſet up an Intereſt quite dif- 
ferent from (nay contrary to) that of the Body or People, and that not. only 
to their prejudice, but alſo ſometimes to their deſtruction. And, ſecondly, when 
they do this, the Political Body, or the People will in evident and apparent 
Caſes judge for themſelves, let this Political Head ſay or declare what it will 
againſt it, and will when they are thus oppreſs'd and enſlav'd by thoſe that 
they have ſubmitted to as their Political Heads, and 1n ſuch caſes of Extremity, 
endeavour to free themſelves from the Severity of their Yoke: | 

M. Notwithſtanding what you have now faid, I am not yet convinced, that 
the King had no real Deſign to redreſs our Grievances, and to make a final 
Agreement with the Prince; for tho I do not deny but his Majeſty did converſe 
with ſome Prieſts, and others of his own Perſuaſion, as alſo with the French 
Envoy after his coming to Town, yet might this be for no ill Inteat: and he 
did alſo. converſe with divers Reverend Biſhops and Lords of our own Religion, 
to whom he ſtil] expreſſed a great Deſire of making an end of all Differences 
between himſelf, the Prince, and the whole Nation. And this I ſuppoſe is the 
true reaſon why the Archbiſhop of Canterbury, (tho he ſign'd the firſt and ſe- 
cond Addreſſes to the Prince, upon his Majeſty's firſt withdrawing himſelf, 
yet) has been ever ſince ſo ſenſible of that Miſtake he then committed, that he 
has never appeared or acted in any Meeting of the Peers, nor yet in the Con- 
vention. And that his Majeſty, even at Rocheſter, did not lay aſide all thoughts 
of Agreement, and making up all Breaches between himſelf and his People, 1 
could give you another Demonſtration, which is not commoaly known, and 
which I had from a particular Friend, viz. That the King, during his Con- 
finement there, ſent a Lady I could name on a Meſſage to two Reverend Pre- 
lates of our Church (together with an Emerald Ring from his Finger, as a 
Teſtimony of the Truth of her Commiſſioa) to this effect, That his Majeſty, 
being ſenſible of the ſad Condition the Church of England as well as himſelf 
was in, and that there was no way ſo likely for him to get out of it, as by 
granting his Subjects, and particularly the Church of England, ſuch Securities 
for the Enjoyment of their juſt Rights and Liberties, as they could in reaſon 
demand; therefore he wholly left it to the Diſcretion of thoſe Biſhops, to 
make to the Peers and Biſhops that were then to meet ſaddenly, whatever 
Propoſals they ſho1ld think reaſonable oa his behalf, for the Satisfaction of the 
Church, and Safety of the Nation, and that he would be ready to grant and 
ratify them whenſoever he ſhould be required. 

F. This is indeed more than I ever heard before, and can ſcarce believe: 
but did the Lady go and deliver her Meſſage ? And pray what Anſwer did thoſe 
Biſhops give to this fair Propoſal ? e 

M. Yes, the Lady did deliver her Meſſage, and theſe Biſhops anſwer'd both 
to the ſame effet, That they had a real Duty and Affection for his Majeſty, and 
a great Deſire to ſerve him; but that conſidering the great Power of the Prince 
of Orange, and his preſent Averſion to any Agreement with his Majeſty, they 
very much feared that the Peers would not venture to give the Prince any ſuch 
Advice, or to interpoſe with him on his Majeſty's behalf: which in my opinion 
Was very meanly and cowardly done of them, not conſidering their Duty to 
him as a King, and alſo thoſe particular Obligations they owed him as their 
Benefactor, and who had been the greateſt means of their being raiſed to thoſe 
Dignities in his Brother's Reign. Now [ deſire to know, if this Meſſage had 
received its intended effect, what greater Demonſtration his Majeſty could have 

given 
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given to ſatisfy the World that he really intended to ſet all things right again 
had he been permitted to do it. | RET, | | : 

F. 1 will not farther queſtion the Truth of this Relation, tho perhaps 1 
might have ſufficient reaſon for it, ſince you Tay you had it from a perſon 
of god Credit, and who was privy to this Tranſaction; nor yet will | be 
ſo inquiſitive as to know the Names either of the Biſhops, or of the Lady, 
ſince you make it a Secret: but yet notwithſtanding, I do ſtill very much queſ- 
tion whether the King did ever really deſign to do what he then offer'd, and 
did not intend to put a ſham upon their Lorſhips, to ſerve his preſent Occz.. 
ſion, and to ſee if he could divide the Biſhops and Peers of the Church of Eng- 
land from the Prince of Orange's Intereſt: and ſo by making them offer ſuch 


Propoſals as the Prince ſhould not think fit to agree to, might make them de- 


clare againſt his Proceedings; which would have created great Diviſions and 
Heart-burnings between thoſe of the High Church- of-England Party and the 
prince; and thereby have involved us again in freſn Diſturbances, of which 
na doubt the King and the Popiſh Faction were like to receive the greateſt Ad- 
vantage : for you know the old Saying, Divide & impera. | 
But to let you ſee that I do not ſpeak without juſt Grounds for my Opinion, 


let us examine every Circumſtance of this matter: Firſt, if the King bad 


meant really, is it likely that he would have truſted a Buſineſs of that high 
moment to a Woman, when he had then the Lords of Ailesbury and Array, 
beſides other Proteſtant Gentlemen then waiting on him, and they were much 
fitter to be truſted than this Lady, let her be whom ſhe will? Or can any one 
believe if the King had meant really, that he would not have ſent his Propo- 
fals in Writing, fince he very well knew from the Prince's Declaration, as well 
as the Biſhops Petition and Addreſſes to him, what the whole Nation, and the 
Church of England in particular, required of him? But forſooth he muſt ſend 


a looſe and uncertain Meſſage, which it was in his power to difown whenever 


he pleaſed, by ſaying, the fooliſh Woman miſtook his Meaning; and ſhe alſo 
might be ſo much his Creature, as to take the Fault wholly upon her ſelf, 
whenever it ſhould ſerve the King's turn ſo to do. And therefore 1 think it 
was very wiſely and honeſtly done of thoſe Reverend Prelates to refuſe med- 
ling in ſuch a tickliſh Affair; fince it is plain by his not making any ſuch Pro- 
poſals to the Prince of Orange himſelf, or the Lords about him, that be was 
not to be made privy to it, but rather it ſhould be carried on, whether he 
would or no, and without giving him any ſatisfaction in his particular Concern 
as to the Prince of Wales. And laſtly, I deſire you farther to conſider, whe- 
ther the King might not hereafter, whenever he had power, have made void 
whatever Agreements or Conceſſions he ſhould have then granted either to the 
Church of England, or to the Nation, by pleading afterwards, that they were 
obtain'd by Dureſs, whilſt he was not ui juris, but under the power of the 


Prince of Orange. — 
I have but one thing more to add, which I before omitted, which is to make 


ſame Reply to what you faid concerning the miſchief that the Mob has done 


upon Houſes, Foreſts, and Parks, ſince his Majeſty's firſt Departure: and 
therefore granting the Matter of Fact, that much Miſchief and Spoil has been 
committed; yet | deny that it is more than has been done by the moſt Arbi- 
trary Kings ſince the Conqueſt to this day, as you are pleaſed to affirm: for 
I believe you forget the thirty Pariſh-Churches and Towns, which our Biſtorian 
tells us, your William the Conqueror, and his Son Rufus, deſtroy'd, when they 
enlarged, new Foreſts, and therein acted contrary to their Oaths, like true 
deſpotick Tyrants. You likewiſe forget the miſerable Spoil and Watte which 
King John and Henry Ill. made upon the Houſes, Caſtles and Eſtates of tit 
Barons and Gentry of England, who oppoſed them in their unjuſt and illegal 
Violations of Magna Charta; beſides other Tyrannical Actions of the ſame kind 


committed by King Edward and Richard II. too long here to relate. But if 


theſe Miſchiefs were done you ſpeak of, whom have we to thank for it but tie 
King; who ſtealing away an a ſudden, without leaving any Orders for tt 
Government of, the Kingdom, all Perſons in Commiſſion, either Civil or Mili 
tary, doubted whether their Commiſſions were not at an end by the Kings 


deſerting the Government as he did? Beſides, you very well know that the 


common People were ſo enraged againſt the Popiſh Faction, for ſo my N 
0 


/ 
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ſolent Actions they had committed in King Fames's Reign, and ſo many appa- 
rent Breaches and Contempts of all the Laws made againſt them, that you 
cannot wonder, if when they were rid of the Fear of the Jriſh, and of King 
Fames's. Army, they kept their Arms in their hands, and took that opportu- 
nity of revenging themſelves upon thoſe they looked upon as the Authors. 
of all this Confuſion. So that except the rifling of the Houſe and Chappel of 
the Spaniſh Ambaſſador, which I grant was contrary to the Law of Nations, 
there were very few Popiſh Houſes plunder'd or ſpoil'd, but ſuch as had be- 
fore render'd themſelves ſome ways or other obnoxious to the Laws, by their 
Apoſtacy and accepting of Commiſſions, which they were utterly diſabled by 
Law to take: and tho to my knowledg the Deputy Lieutenants, and Juſtices 
of the Peace, did their utmoſt in moſt Counties of England, to quell thoſe 
Riots and Diſorders, yet the Mobile were too much enraged, and too nume- 
rous to be commanded, when like a vicious Horſe, whoſe Rider is caſt off, they 
run away with the Bridle in their Teeth. — 1 | 
M. I confeſs you have made the beſt Apology for the Mob that the matter 
will bear; and I cannot deny, in compariſon of what has been done in other 
Nations on the like Occaſions, it was a very civil Mob: but yet this may 
ſerve to let us ſee the Danger of your Doctrine of Reſiſtance, ſince by the ſame 
Law, by which they then pull'd down and plunder'd the Popiſh Chappels, 
and Roman Catholick Houſes, by the like Right they might have done the fame 
Violences upon any other Nobleman's or Gentleman's Houſe in England, whe- 
ther a Papiſt or Proteſtant, that they had a ſpleen to; ſince it was but their 
crying out that he was a Papiſt, or at leaſt a Favourer of them, and then it 
had been enough to make them ſuffer, as if they really had been ſo: as I 
could tell you of my own knowledg, of a very honeſt Gentleman of my Ac- 
quaintance, who becauſe he was a true Son of the Church, and had been al- 
ways a Loyal Subject to his Majeſty, and a great Enemy to the Whig Faction 
in the Country, and had alſo put the Law ſeverely in execution againſt the 
Diſſenters, was like to have had his Houſe plundered by the Fanatick Mob of 
a certain Town, from which this Gentleman's Houſe was not far diſtant. 

F. If you pleaſe to conſider it, this is a very unjuſt Inference from our 
Doctrine; for theſe Actions were not any Reſiſtance of the Supreme Powers 
of the Nation, but certain violent Actions or Revenges, which the Rabble 
thought they might take upon thoſe whom they looked upon as publick Ene- 
mies, when there was no Civil or Military Power in being that was of ſuffi- 
cient Strength to keep them in order. But if you pleaſe to call to mind my 
Poſitions, 1 do by no means allow the Rabble or Mob of any Nation to take 
Arms againſt a Civil Government, but only the whole Community of the Peo— 
ple of all Degrees and Orders, commanded by the Nobility and Gentry there- 
of. And tho I grant the People may be ſometimes miſtaken in the Exerciſe of 
this Right (as what is there, tho ever ſo lawful, that may not be abuſed ? ) yet 
I think you will grant, that the bare Abuſe of a lawful thing is no ſufficient 
Ground for the taxing away the Liberty of exerciſing it; and | think I have 
ſufficiently proved, that the total Denial of this Liberty would be of far worſe 
conſequence to whole Nations and Kingdoms, nay to all Mankind, than the al- 
lowing of it (as thoſe of my Opinion do) only in caſes of extreme Neceſſity, 
and when no other Remedy will ſerve. | 

M. I will not renew this old Diſpute again about Reſiſtance ; we ſufficiently 
know one another's Minds about it, and are not, as I can ſee, like to bring 
over either of us to the other's Opinion. But ſince I know you have ſtudied 
the Common Laws, and Hiſtories of this Kingdom better than I, I cannot for- 
bear making divers juſt Reflections upon the late Proceedings of the Conven- 
tion: for tho indeed they had no Legal Authority to aſſemble upon the Cir- 
cular Letters of a Foreign Prince, yet ſince this was the greateſt (if not the 
only Liberty we had left us) and the only Means to procure a Settlement, if 
it had uſed that Power as it ought to have done, I will not quarrel or diſ- 
pute the Legality of their Meeting; but then they muſt uſe it only for lawful 
Ends, and ſuch as in their private Capacities they were obliged to purſue if 
they were able. Therefore when they aſſembled, if they would have main— 
tain d the due Rights of Monarchy and Succeſſion in this Kingdom, ſure they 
dught, in the firſt place, to have enquired what was become of the King, 
where 
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where he was, and who forced him to go away: And when they had known 


that, they ought then to have join'd in addreſſing to the Prince, that ſince he 
had decJar'd that he came not to conquer this Nation, but only to free it 
from Arbitrary Government, and reſtore it to its juſt Laws, there coi1q he 
no ſure Enjoyment of theſe without the King, therefore he would join with 
them in ſending to him, to deſire him to return to the Government of theſe 
Kingdoms, and to govern them according to Law. But inſtead of this they 
not only neglected taking any notice of the King, as if he were not at all in 
being, but have alſo refuſed to receive thoſe gracious Letters he ſent them 
in which he promiſed to amend all former Errors, and to govern according to 
Law: which certainly deſerved to be taken notice of, ſince coming from their 
Lawful Prince, they ought at leaſt to have propoſed ſome Terms to him 
before they had proceeded to that raſh and unparallel'd Vote, which 1 deſire 
1 may read to you word for word, becauſe I intend to examine every Clauſe 
of it. Reſolved, | | 

That King James II. having endeavoured to ſubvert the Conſtitution of this King. 
dom, by breaking the Original Contract between King and People; and by the Ad. 
vice of Jeſuits and other wicked Perſons, having violated the Fundamental Ln; 
and having withdrawn himſelf out of this Kingdom; hath abdicated the Government. 
and that the Throne is thereby vacant, I ſhall make bold to conſider each of theſe 
Clauſes, one after another: And therefore firſt pray take notice, that this Vote 
of the two Houſes coſt above a Week's Debate in the Houſe of Lords, which 
paſt in the Houſe of Commons in two or three days; becauſe divers of the 
Lords, as well Temporal as Spiritual, did with great Honour, Reaſon and 
Reſolution oppoſe, and proteſted againſt 'it to the laſt : and it was carried at 
laſt by a very ſmall Majority. But that we may examine each Clauſe in this 
Vote: firſt, it is here ouly ſaid, That King James II. endeavoured to ſubvert the 
Conſtitution of this Kingdom; not that he reaily did it, which is as much lower 
than you are pleaſed to put it, as endeavouring a thing falls ſhort of actually 


doing it: and therefore it is very hard to declare a Prince to have forfeited, 


or abdicated his Kingdom, for bare deſigning and endeavouring ; fince thoſe 
things that you bring to prove it, may bear a much more favourable Iater- 
pretation, eſpecially with Subjects, who are no fit Judges of the private De- 
3 of 1 which may oftentimes tend to quite other Purpoſes than what 
we ſuppoſe. | 

As Tor the next Clauſe, by breaking the Original Contract; I have heard that 
divers of the Lords and Biſhops, who were for the King agalaſt this new In- 
vention of an Abdication, put the other ſide very hard to it, to make out 


this Original Contract, and defired them to ſhew in what part, either of 


our Common or Statute Law, it was to be found; for they knew no ſuch 
Maxim in the Common Law, nor no ſuch Clauſe in any Statute, antlient or 
modern. fo 

And tho I confeſs you have undertaken to prove to me, that there is ſuch 
a thing, yet it has been only by far-fetch'd Conſequences, and from the old 
Form of Government among the Saxons, of above 600 Years ſtanding ; which 
if there were any ſuch thing, it is now become ſo antiquated, and out of date, 
that neither the King himſelf, nor yet our Lords, Biſhops or Judges, except 
ſome few Lawyers of your Kidney, ever before now thought of any ſuch 
thing. I paſs by the next Clauſe, by the Advice of Jeſuits, &c. becaule | cal- 
not ſay by whoſe Advice thoſe things, which you call Breaches of the Funda- 
mental Laws, were acted: but as for the next, wherein the Violation of theſe 


Fundamental Laws is laid to his charge, I confeſs you have given me a pretty 


large Catalogue of theſe Fundamentals at our ninth Meeting, which yet you 


cannot ſay are to be found together in any one Law; but are to be picked up 
here and there out of Magna Charta, and divers other old Statutes. But ſince 
the King and Parliament have declared in the firſt Year of King James l. that 
there are ſuch ſuch things as Fundamental Laws and Privileges, I will not ſay 
there are none; yet certainly any Breach of them by the King was never in- 
tended to create a Forfeiture of the Crown: for if it had, I think thete 
would have been but few Kings or Queens of England, who would not habe 
forfeited, for ſome one or more of theſe Breaches, committed in thelt 
Reigns, by the Advice of their Judges and Counſellors, as theſe were ne 
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by the King: for I ſuppoſe you cannot expect that Princes ſhould ſee any 
otherwiſe in matters of Government than by other Mens Eyes, nor hear but 
by other Peoples Ears. And therefore if the wilful Breach of theſe Funda- 
mentals muſt cauſe a Forfeiture or Abdication of Government (call it which 


ou pleaſe) methinks it had been reaſonable for the Parliament to have given 


a Liſt of theſe Fundamentals in ſome one Law, that the King might have been 
ſure to have avoided the tranſgreſſing of them, and fear of loſing both his 
Royal Dignity, and his Penalty ought alſo to have been declared. 

But the next Clauſe deſerves more particular Conſideration, (viz.) And hav- 
ing withdrawn himſelf out of the Kingdom, hath abdicated the Government. Now 
[ muſt confeſs, it is the firſt time that ever the King's going away, for fear of 
loſing both his Royal Dignity and his Life, and that with a declared Deſign 
and Intention to return again to the Exerciſe of the Government, whenever 
he might do it with ſafety, ſhould be judged a wilful Deſertion or Abdication. 
I am ſure there is nothing in our Common or Statute Laws, that can at all 
warrant this Notion ; for Common Law is nothing but antient Uſage and im- 
memorial Cuſtom. Now Cuſtom ſuppoſes Precedents and parallel Caſes; but 
it is granted on all hands, that the Crown of England was never judged to be 


abdicated, by the withdrawing of the Prince, before now : And therefore it 


follows, by undeniable Conſequence, that this Opinion can have no Founda- 
tion in the Common Law, becauſe there is not ſo much as one ruled Caſe to 
prove It by. i 

But if we come to thoſe Precedents we have in our Eugliſh Hiſtory, I ſhall 
give you ſuch of them as I can remember. We read in the Reign of Edward Il. 
that when he fled from the Forces of his Wife and Son, who had ſeized the 
Kingdom by Force, the King being deſerted by his Soldiers and Followers, en- 


deavoured to get into the Iſle of Lundy for ſafety ; but not being able to make 


it, was driven back, and taken in diſguiſe at the Abbey of Neath in Wales. 
Now it is certain, that King Edward went away without appointing any Go- 
vernour of the Realm in his abſence; and if this Notion of an Abdication 
had been then taken for Law, the Parliament needed not to have been put to 
their ſhifts to find out ſo many other matters for which to depoſe him. The 
next is the like caſe, of Edward IV. who when the Earl of Warwick had raiſed 
a great Army againſt him on a ſudden, and forced him to fly with a few 
Followers to the Duke of Burgundy, his Brother-in-law, though Henry VI. was 
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again put into the Throne; yet was it not objected againſt King Edward, that 


he had loſt his Title to it, or that it was become vacant by his deſerting it. 
And if theſe two are not parallel Caſes, and do not reach the matter in 
hand, I deſire you to ſnew me wherein they differ from the preſent Caſe of 
the King. 

But I am come now to the laſt Clauſe of all, That the Throne is thereby become 
vacant, which ſeeming only to refer to the Clauſe of Abdication, I think 1 


have ſaid enough already againſt that Notion ; therefore we will admit at pre- 


ſent, for Diſcourſe ſake, that the King had really abdicated the Government, 
by deſerting the Kingdom, and thereby wholly loſt his Regal Power. Now 
according to the Fundamental Laws and Cuſtoms of this Realm, which is, you 
know, an Hereditary Monarchy, the eldeſt Son, or other next Heir, cithcr 
Male or Female, immediately ſucceeds the King his Father, or other Prede- 
ceſſor, and that without any Interregnum at all; ſo that the Reign of the Suc- 
ceſſor immediately begins from the very moment the laſt King or Qucen de- 
ceaſes. This being the ſettled Law, I cannot ſee any one ſtep the Convention 
has made in their whole Proceeding that can be juſtify'd by the Fundamental 
Laws of the Land, or the Laws of Equity and Juſtice; for Equity has no 
quirks in it, and never lies at a catch: Reaſon is always juſt and generous, 
it never makes Mens Misfortunes an Accuſation, nor judges in favour of Vio- 
lence; for indeed what can be more unrighteous (tho in the Caſe of a pri- 
vate Perſon) than that any one ſhould ſuffer yet worſe for being injured, and 
be barred his Rights for the Injuries of others? If a Man ſhould forfeit his 
Houſe to thoſe who ſet it on fire, only becauſe he quitted it without giving 
ſome formal Directions to the Servants, or be obliged to loſe his Eſtate for 
endeavouring to preſerve his Life; I believe it would be thought a ſtrange piece 
of Juſtice in any Law whatever: and if this be proved illegal, the Title of 
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| Kindneſs for him, as would take the Letter and move for the Reading of it, 


indeed if we may give credit to thoſe Copies of theſe Letters which I hare 


ledgment of thoſe Violations he had committed upon our Laws: for as to his 
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your preſent King and Queen being wholly founded upon the Valid! OY 
Vote, will prove To likewiſe. | 5 5 a | alidity of thi 
F. Well, you have made a pretty long Diſcourſe in defence of King Tame? 
Actions, as well as of his late Deſertion, and I have heard you patiently 1 
cauſe I grant you have put a great deal of matter in a few words; and I think all 
that can be juſtly urged in your King's defence. I ſhall therefore begin With the 
firſt falſe ſtep that you ſay the Convention made, in not inquiring after th 
Cauſes of the King's departure, whither he was gone, and their not votin * 
an Addreſs to the Prince, to deſire his Return. As for the firſt of theſe, 27 
were not at all oblig'd to do it, ſince a great many of the Peers and Biſhops 
and Members who were then in Town, very well knew the Cauſes of the King's 
Departure, and that he either went away voluntarily, or at leaſt without an 
other neceſſity than what he had brought upon himſelf, by his own evi] Govern. 
ment, or the ill Counſel of others; which may be eaſily prov'd by ſeveraj Cir. 
cumſtances: for it is very well known, that above a Fortnight before the Kin 
went away, the Lord D—— and Mr, Brent did not ſtick to declare that it wa; 
neceſſary the King ſhould withdraw himſelf. So that it is plain the Popiſh Pac. 
tion knew of it long before it was done, and that it proceeded wholly from their 
Advice appears further by a Letter to the King when he was at Salisbury, which 
can be yet produc'd: he was there told that it was the unanimous Advice of al 
the Catholicks at London, that he ſhould come back from thence, and withdraw 
himſelf out of the Kingdom, and leave us in Confuſion ; aſſuring him, that with. 
in two years or leſs, we ſhould be in ſuch Confuſions, that he might return 434 
have his Ends of us, Now if the King was pleaſed to take ſuch a deſperate 
Counſellor's Advice, and thereupon do all he could to quit the Kingdom, the 
Cauſe of his going is too evident, as well as his deſign of returning, to have hi; 
Ends of us (as they phraſe it) that is, in plain Engliſh, to have both our Re- 
ligion, Liberties, and Properties wholly at his diſpoſal. Nor in the next place 
needed they inquire where he was, for every one knew he was gone into Fance, 
to the greateſt Enemy of our Religion and Nation, as well as of the Prince; and 
therefore it had been altogether unſafe and indiſcreet for them to have joined 
in an Addreſs to the Prince for his return: for whilſt he was in ſuch hands, 
what hopes could we have of his returning to us with better (but rather worſe) 
Affections towards the Church of England and this Nation, than what he carried 
with him ? | gd 
But you ſay they refus'd to receive his Letters; for my part I do not know 
that he ever ſent any, at leaſt'to the Houſe of Commons. I heard indeed, that 
one of the King's ordinary Servants was at the Door of the Houſe with fuch 
a Letter, but that he was ſo inconſiderable, that no body would receive the 
Letter, or make any mention of it in the Houſe : and it was very ſtrange, 
that the King ſhould have never a Friend there, who had ſo much Courage aud 


tho he had run the riſque of being committed for his pains: ſo that the 
Houſe of Commons is not to be blamed for not receiving a Letter which was 
never offer'd them. But as for the Houſe of Lords, I have been told it ws 
mov'd to be read there, but it was carried in the Negative, becauſe it was not 
brought by a Perſon of ſufficient Credit ; and therefore it was the King's fault 
if he would imploy ſuch mean Perſons in a matter of that great moment, And 


ſeen, they retain'd rather a Juſtification of his paſt Actions, than an Acknow- 


promiſing to govern by Law, there is nothing In that, for he never yet own'd 
that he govern'd otherwiſe. ?Tis true, there is in one of thoſe Letters an ER 
preſſion of his amending paſt Errors; but thoſe are general words, and may 
mean ſuch Errors, as he had committed in the ill management of his Deligs, 
which he would have mended, whenever he was to do the like things again: 
This may very well be the true Senſe of a Letter, it is very likely, Written 
with the Equivocation of the jeſuits, and Advice of a French Cabal. 

But you would have him ſeat for, to return upon certain Terms: J wonder 
you ſhould be ſo undutiful, as to urge it; ſince if he is an abſolute King, Ih- 
out any Conditions whatever, he ought certainly to be reſtored, as King 


Charles II. was, withont any Terms or Conditions at all; and rather {o, are 
W 
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with them, ſince he cannot give us greater aſſurances for his keeping them than 
he has already broke, unleſs you can ſuppoſe, he would give us the Guaranty 
of the Pope and the King of France for their Performance: the former of whom 
believes, that there is no Faith to be kept with Hereticks; and for the latter, 
ſuppoling the King and him to paſs his word for the Performance of theſe 
Conditions, pray conſider whether the Bond of two Bankrupts can ever paſs for 
a good Security, And ſo much for the Letters and Addreſs. 16: Tag | 
1 come now, in the next place, to conſider your Exceptions againſt that Fun- 
damental Vote of the Houſe of Commons, concerning King James's Abdication 
of the Government, and thereupon declaring the Throne vacant. To begin 
with your firſt Exception, I think it is a very ſmall one, that becauſe this Vote 
declares the King to have endeavour'd to ſubvert the Conſtitution of this King- 
dom, that it was very unjuſt to declare him to have abdicated the Go- 
vernment for a bare Endeavour, becauſe we are ignorant of the true Ends 
of the Actions of Princes. To which I anſwer, that in this Caſe, a bare 
Endeavour ought to be ſufficient; if it be ſo evident, that there can be no 
diſpute about it: for if he had once actually ſubverted it, the two Houſes could 
never have met to have made this Vote; and if in the caſe of Kings, the very 
bare Deſign or Endeavour to deſtroy them be ſufficient, tho it be never reduc'd 
into Act, Icannot ſee why by the ſame Rule the endeavours of Kings to de- 
ſtroy the fundamental Conſtitution of a mixt or limited Kingdom ſhonld not 
have the like Conſtruction in reſpe@ of them: ſince according to the Maxim 
you but now cited (and which! have ſufficiently juſtified) that in all ſuch Go- 
vernments, the Safety and Preſervation of the People (that is, of the Govern- 
ment they have eſtabliſn'd) is to be prefer'd before that of the King alone, 
when acting in a dire& Oppoſition thereunto; or otherwiſe, it would be. in 
the King's power ro deſtroy the Conſtitution whenever he pleas'd: ſince 
according to your Doctrine, the bare endeavouring it would be nothing; 
and after he had once brought it to paſs, it would be then too late to re- 
trieve it. : 
But that the King did really endeavour thus to ſubvert the fundamental Con- 
ſtitution, appears not only by his cloſeting and threatning Members to turn 
them out of their Places, if they would not ſubmit to his Will in taking off the 
Penal Laws about Relizion, whereby all Freedom of Voting would have been 
quite taken away: but when the King ſaw this would not do, he then fell 
a new modelling of Corporations, and by bringing Quo Warranto's againſt their 
Charters, to get it into his own power to nominate, or approve of all Mayors, 
Aldermen, and Common Council Men, who in thoſe Corporations having the 
ſole Elections of Parliament-Men, he would thereby have had the naming of 
them alſo in his power. Your next Exception is againſt their declaring him to 
have broke the Original Contract between the King and the People; for that you 
are not yet perſuaded there was any ſuch thing, becauſe we cannot ſhew it you 
in any Common-Law or Statute-Book, written in expreſs words. As for the 
Statute-Law, I grant there is no ſuch expreſs Contract to be found in any 
Statute; yet doth it not therefore follow, that there is no ſuch Contract by 
the antient Common-Law of the Kingdom. Now that our fandamental Laws 
are not all to be found in Writing is no wonder; ſince it is a Maxim of our 
Common-Law, that it was not a Law, becauſe it was written, but it was 
written becaule it was a Law; for it was a Law when it was only in the Breaſt 
and Heads of the King and People of this Nation, without any writing at all: 
and you your ſelf muſt grant, that if the Hereditary Succeſſion to the Crown 
be a fundamental Conſtitution, it is notwithſtanding no where to be found in 
Writings as I know of, but the contrary is aſſerted by divers Acts of Parliament. 
But that there is ſucha thing as an Original Contract, I ſhall prove from ſuch 
a neceſſary Conſequence as I think cannot be denied: for as that Statute of King 
James J. ſets forth (which 1 have now cited) and your ſelf have already ac- 
Knowicaged, there are ſuch things as fundamental Laws (that is, Laws that 
310 45 zatlent as the Conſtitution of the Government) there muſt have been 
oY an implicit fundamental Covenant or Contract on the King's part, that 
would maintain them without any Violation; and this is that we mean by 
au Original Contract. And if it were not ſo, it had been the moſt fooliſh and 
anrcaſonable thing in the World to require every King to ſwear before he 
. was 
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was crown'd, . that he would maintain the Rights of the Church, and the ah 


tient Laws and Cuſtoms of the Kingdom. And that this was antiently look? 

upon as a renewal of this Original Contract, appears by all our antient Hin d 
rians, who till the Reign of King Edw. I. never give the next Heir the Ti 
of King, but of Duke of Normandy, till he was actually crown'd, and had tak : 
his Coronation-Oath : and for this I deſire you would conſult all our antient 
Hiſtorians ſince your Conqueſt, beginning with gulf and Eadmerus, and end ihe 


with Tho. Walſingham. 125 | 


But as for your Exception againſt his violating of the fundamental Law, it ig 


yet more trivial: for you cannot deny that there are ſuch things; and if 5 

ſurely a King may violate them if he pleaſes: and therefore your excuſe 
for the King's Breach of them, becauſe they are not to be found together in an 

one place, but are to be pick'd up here and there from Magna Charta, bs 
other Statutes, makes nothing againſt the validity or the poſlibility of his Know. 
ing them: for as before they were reduc'd to Writing by thoſe Statutes (which 
only declare and confirm the antient Common Laws and Liberties of England) 
they exiſted (as I ſaid but now) in the Heads and Hearts of the King and Peo. 
ple; ſo when divers Kings of England by their tyrannical and illegal Pradticeg 


had made divers Violations of theſe fundamental Rights and Privileges, there 


then grew a neceſſity of new granting and confirming thoſe Liberties, and con- 
ſequeatly of reducing them into Writing, which there was not before, And that 
is the true Reaſon why Magna Charta, and other Statutes, made in the time of 
Henry III. Edw. I. and divers others of their Succeſſors, were made either for 
their Explanation, or Ratification, according as occaſion requir'd; and as ſeveral 
Princes had more or leſs violated theſe fundamental Laws of the Government : 
for before they had ſo done, there was no need of the Parliament's making, or 
declaring any Law about it. But if the King would have but read and conſi- 
dered the Articles exhibited in Parliament againſt Edward and Richard II. he 
might eaſily have ſeen the Laws all together, that will make a Prince to be de- 
clar'd by his Subjects to have forfeited his Crown. I” 

But that King James had before his Deſertion endeavour'd to extirpate the 
Proteſtant Religion, the Laws and Liberties of the Nation, appears by thoſe 
ſeveral Articles the Convention has given us in their late Declaration, which 
they preſented to King Milliam upon their declaring him and his Princeſs King 
and Queen of England, and to which I ſhall refer you, ſince it is commonly to be 
had : you know it conſiſts in the recital of divers things, the Violation of which 
has been always counted in all Kings Reigns a Breach of the Original Contract. 

I come now to the laſt Clauſe ſave one you except againſt, viz. © T hat ha- 
© ving withdrawn himſelf out of the Kingdom, he hath abdicated the Goverq- 
ment.“ Now your main Argument agalaſt it is, That the King's Deſertion 
of the Government being only for fear of his Life, or of being depos'd from 
his Royal Dignity, he could not by his going away be ſaid to abdicate or renounce 
the Crown, ſince he went away with an intention to return, and repoſſeſs it as 
ſoon as with ſafety he might, To which before I make any anſwer, 1 muſt 
freely own, that were this the Caſe as you have put it, I think there would be 
no great diſpute about it; ſince | grant that a King who is thus forc'd to fly for 
fear of his Life, ought not to have any ſuch Injuſtice put upon him. But if 
you pleaſe better to conſider it, the Caſe was quite otherwiſe : for I have 
already prov'd that when King James firſt went away, he had then an Army 
about him, was free, and in his own Palace, and was at that time in actual 
Treaty with the Prince; nor had London, nor any conſiderable ſtrong Place in 
England then ſurrender'd it ſelf to the Prince: ſo that if there was any ne- 
ceſlity for his Departure, but what he had brought upon himſelf by his re- 
fuſing to call a Parliament, burning the Writs, and ſending away the Queen 
and Child, together with the main Inſtrument of Government, the Great Seal 
of England; this muſt certainly be look'd upon as a wilful Forfeiture or Abdi- 


cation of the Government: and it is from this firſt going away, that | ſuppoſe 


the Convention dates his Abdication. And tho it is true, after his return 
to London he took upon him to make an Order in Council to ſtop the further 
pulling down and plundering Popiſh Chappels, and Papiſts Houſes; yet Was It 
ſign'd by very few of the Council, and almoſt only by thoſe who had been in 


ſome Office or Place of Truſt: ſo that tho he was then own'd by them, Ron 
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ſince that Order did only ſerve to ſhew his Zeal for the Popiſh Party, and was 
never obeyed or taken notice of by thoſe to whom it was directed; and that 


neither the Prince nor the City of London owned him afterwards, ſince it had 
already delivered it ſelf up to the Prince, and had as well as the Peers invited 
him to repair to that City ; I cannot ſee that ſo ſlight an Act, as this Order 
of Council, ſhould be counted a Return to, or a Re-eſtabliſhment in the 
Throne: ſince the King had not only loſt the Crown by his wilful Departure, 
without calling a Parliament, or EIVIN the Prince any ſatisfaction in the great 
Buſineſs of the pretended Prince of Wales, or the Nation, by repairin 

thoſe deſperate Breaches he had made upon our fundamental Laws; but ha 

alſo loſt his Title to the Crown, by being conquer'd by the Prince in open 
War, as I ſhall prove more at large another time. So that if you pleaſe better 
to conſider this Vote of the Convention, you will find that theſe words, had 
abdicated the Government, do not only refer to the laſt Clauſe of his having 
withdrawn himſelf out of the Kingdom, but to every one of the foregoing 
Clauſes, viz. © His having endeavour'd to ſubvert the Conſtitution of this 
« Kingdom, his breaking the Original Contract, and his baving violated the 
« fundamental Laws.“ So that it is plain, their notion of Abdication was 
not fixed only in the King's Deſertion, or bare withdrawing himſelf out of 
the Kingdom, but from his renouncing the legal Title by which he held the 
Crown, and ſetting himſelf up as a deſpotick Sovereign, and ruling by a mer- 


cenary Army: and therefore all that you have ſaid about the King's quitting 


the Government with a deſign to return to it again, as ſoon as with ſafety 
he might, is altogether vain ; for as he went away becauſe he would not go- 
vern any longer asa King by Law, ſo hath he yet given us no ſatisfaction that 
he would not return again to govern worſe than he did before, had he an op- 
portunity ſo to do; that is (as the Letter I cited but now phraſes it) to return, 
and have his Ends of us. So that this being indeed the Caſe, I think I can very 
well juſtify the laſt Clauſe in this Vote, that the Throne was thereby vacant. 
A. Sir, you have ſpoke a conſiderable time, and I doubt more than I can 
diſtinctly remember to anſwer as I ſhould : therefore before you proceed to this 
laſt Clauſe of the Vacancy of the Throne, the Diſpute about which I foreſee 
may hold longer than upon any of the former ; pray give me leave to reply 
to what you have already ſaid in juſtification of all the other Parts of this 
Vote. In the firſt place I will not deny, but that if the King had once got the 
power of making Mayors, Aldermen, and «other Officers in Corporations 
at his pleaſure, it would have gone a great way towards the making the Majo- 
rity of the Parliament-men ; nay, I likewiſe grant, that by his diſpenſing 
Power he might have made what Papiſts, or other Perſons he pleaſed, Sheriffs in 
any County, who might have made ſuch return of Knights of Shires as he ſhould 
have thought fit : yet I ſuppoſe this would not have been to the Subverſion of 
the Conſtitution of the Kingdom, which I think I have proved to conſiſt ori- 
nay in the King alone, before any great Councils or Parliaments were inſti- 
tuted. | | 

And as for thoſe Violations of the fundamental Laws and Liberties of this 
Kingdom the Declaration inſtances in, I think ſeveral of them may very well 
be juſtified by antient Precedents and adjudged Caſes in Law; and therefore 
were ſo far from being Violations, that they are no more than the King's exer- 
ciſing of his due Prerogative. And tho at our ninth Meeting I had not time ſo 
well to conſider theſe Matters, as alſo becauſe I was not then prepared to de- 
fend the King's Proceedings, I ſhall therefore make bold to examine the moſt 
conſiderable of thoſe Articles, which the late Declaration ſuppoſes did ſo high- 
ly tend to ſubvert the Proteſtant Religion, and the Laws and Liberties of this 
Kingdom. I ſhall begin with the firſt, viz. „ His aſſuming and exerciſing a 
* Power of diſpenſing with, and ſuſpending the execution of Laws, without 
« Conſent of Parliament.” Which Power, let me tell you by the way, was not 
aſſerted to diſpenſe with all Laws or Statutes whatſoever, but only ſuch as the 
Subject has no particular Cauſe of Action in, and where the Damage that may 
ariſe by it doth not concern the publick Safety, of which the King 1s ſole Judge, 
and not any particular Man's Intereſt. 1 ſuppoſe you cannot but have read that 
learned and ſhort acconnt of the Authorities in Law, upon which Judgment 


was given in Sir Edward Hales's Caſe, written by Sir Edward Herbert, L008 
ic 
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Chief Juſtice of the Common Pleas, in vindication of himſelf ; where; 4 
he I beyond any poſſibility of a juſt Anſwer, that the Dilpencitint | 
granted to Sir Edward Hales to receive a Commiſſion, and act as a Colonel f 

Foot, was good, notwithſtanding his not having received the Sacrament 
and taken the Oaths and Teſt appointed by the. Statute of the 25th of 
Charles II. where hFfirſt proves from my Lord Coke's Authority, that it he 

longs to the King's Prerogative to diſpenſe with all poſitive or penal Laws the 
Penalty whereof is only popular and given to the King. And to ſhew you that 
my Lord Coke (who was never counted any great Friend to the King's Prero. 
gative) was not ſingle in this Opinion, he gives you alſo the Authority of the 
Year-Book of Henry the VIIth, where it was owned by all the Judges, « That 


the King can diſpenſe with all things which are only Aal. Probibitz, and not 


Mala in ſe, tho expreſly forbid by Act of Parliament; for tho (ſays the 
ec Year-Book) before the Statute, coining of Mony was lawful, but now it is 
ce not ſo, yet the King can diſpenſe with it.” So that, ſay I, if he can diſ. 
penſe with that which is now made Treaſon by Edward IIl. he may Certainly 
diſpenſe with all other penal Statutes of a leſs nature | 

But becauſe I grant there is ſome Difference between common penal Lays. 
which barely prohibit the doing of ſome things under a Penalty; and this Ad. 
in which there is alſo an expreſs Clauſe of Non-obſtante, that all Licences or 
Diſpenſations, contrary to this Ac, are declared abſolutely void: yet the ſaid 
Lord Chief Juſtice likewiſe proves, that this Clauſe of Non-obſtante is void; 
and he makes this out, not only from conſtant Pragice in other Statutes of 
like nature, but alſo from the Opinions of Plomden, and the ſaid Lord Cole. 


1. As to the Statutes, <* There is a Statute of the 23d of Henry VI. that no 


&« Man ſhall be Sheriff for above a Year. 2. That al! Letters Patents, made 
ce for Years or Lives, ſhall be void. 3. That no Non-chſtante ſhall make them 
« good (which ſhews that the Parliament thought the King could otherwiſe 
« have diſpenſed with this Ac by a Non- ohſt ante.) There is likewiſe in this 


Act a Penalty of 2001. and the Party is alſo diſabled from bearing the Office 


de of Sheriff in any County of England, and alſo every Pardon for ſuch Offence 
« ſhall be void.” So that in all reſpects this Statute anſwers that of K. Charles 
the Second now in diſpute, only in this the Penalty to the Proſecutor is higher, 
iz. 500 l. and the Diſability is not only from holding that Office, but any o- 
ther whatſoever for the future. | 17 
And yet it was reſolved by all the Judges of England, in the ſecond of Hen. 
VII. in the Exchequer- Chamber, upon the King's Power of diſpenſing with 
this Statute of the 23d of Henry VI. that the King's Diſpenſation with that 
Statute was good; and fo it hath been held ever ſince: for it is very well 
known that the King hath not only exerciſed this Prerogative of diſpenſing 
with this Statute, for divers Sheriffs holding more than a Year, but hath alſo 
granted this Office for Life, as appears by the ſame Caſe cited by Plomden (in 
his Commentaries) betweer Grendon and the Biſhop of Lincoln, where he exprelly 
ſays, “ That notwithſtanding this Statute of Henry VI. the King's Grant to 


c the Earl of Northumberland to be Sheriff during Life, ought to have a 


& Clauſe of Non-obſtante, becauſe of the preciſe words of the Statute betore- 
« mentioned; end with ſuch a Clauſe of Noz-obſtante the Patent to the El 
ce was good.” | : 
But yet my Lord Coke is more expreſs in his Opinion concerning theſe Dil- 
penſations ; for in his twelfth Report he has theſe words: . No Act can bind 
<« the King from any Prerogative, which is ſole and inſeparable to his Perſon, 
ce but that he may diſpenſe with it by a Non- obſtante, as a Sovereign Power to 
« command any of his Subjects to ſerve him for the publick Weal : and this 
& ſolely and inſeparably is annexed to his Perſon. And this Royal Power dau- 
“ not be reſtrained by any Act of Parliament, neither in Theſi, nor in Hy- 
<« theſi, but that the King by his Royal Prerogative may diſpenſe with it; for 
« upon the Commandment of the King, and Obedience of the Subject, does his 


% Government conſiſt.” And therefore for this reaſon he allows this Judg- 


ment of all the Juſtices in Exgland, in the 2d of Henry VII. to have been ac” 
cording to Law, that judged the King's Diſpenſation, with this Statvic 0 
Henry VI. to be good; and he allo inſtances in arother Statute, in the 4ih © 


Henry IV. in which it is ordained, * That no man ſhould be Jaftice, Cham 
elan, 
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« perlain, &c. nor any other Officer whatſoever, in any part of Wales, not- 
« withſtanding any Patent made to the contrary, with Clauſe of Non-obſtante 
e Jjicer fit Wallicus natus:” and yet without queſtion the King may now grant 
thoſe Offices to Welſhmen with a Non-obſtante. And the ſaid Lord Coke, in Cal- 


vin's Caſe, tells us, That the Tame was reſolved by all the Judges of Eng-Rep. VII. 5. 
« land, (viz. in the 2d of Henry VII.) that every Subject 1s by his natural Al- 14. 


« legiance bound to ſerve and obey his Sovereign, &c.” And he then proceeds 
to recite the Statute of the 23d of Henry VI. and the Opinion of the Judges a- 
bove-mentioned, and gives us this Reaſon for it, for that the Act could not 
bar the King of the Service of his Subject which the Law of Nature did give 
unto him. This is there reported as the Senſe of all the Judges of England in 
King Fames's time; and therefore ſince this has been ever the Opinion of the 
Judges, and a conſtant Prerogative exerciſed by the King ever ſince, I deſire 
you would ſhew me any Difference, why the King's Diſpenſation to a Sheriff 
ſhould be good for the holding of his Office for above a Year, notwithſtanding 
the Statute of Henry VI. and yet a Diſpenſation for the taking or holding any 
Office or Command Civil or Military, without taking the Oaths and Teſts 
appointed by the 25th of Charles II. ſhould be declared a Breach of our funda- 
mental Laws: for I can ſee no manner of difference between them, ſince their 
Preambles ſet forth the Deſigns of the Law much to the ſame purpoſe, viz. 
« That of making the Statute of Henry VI. is the inſupportable Damage of 
« the King and his People, Perjury, Manſlaughter, and great Oppreſſion.“ 
And in the Statute of King Charles II. the Miſchiefs recited are of a much leſs 
nature, viz. © For preventing Dangers which may happen from Popiſh Re- 
« cuſants, and quieting the Minds of his Majeſty's good Subjects.“ So that 
the Subject of neither of theſe Acts being Mala in ſe, but only Mala probibita, 
if the King might diſpenſe with the one, he may certainly do as much with 
the other for the ſame reaſon. - 

Therefore if this be ſo, I need not ſay much againſt the ſecond Article in 
the Declaration of the Convention againſt the King's Proceedings, viz. © His 
« committing and proſecuting divers worthy Prelates, for humbly petition- 
« ing to be excuſed from concurring to the ſaid aſſumed Power.” For if by 
the Opinion of all, or moſt part of the then Judges, the King's Power of diſ- 
penſing with this Statute of King Charles II. was good, it was certainly much 

more lawful in diſpenſing with all other Statutes againſt Papiſts an] Noncon- 
formiſts, ſince they are no more than bare penal Statutes, without any Clauſes 
of Non-obſtante. And tho I grant that King Charles's Declaration giving a To- 
leration to Papiſts and Diſſenters, by diſpenſing with all the Acts againſt Maſſes 
and Conventicles, were declared illegal by the Houſe of Commons in the 
year 1672. and that the King, to get a good Sum of Mony, did recal that 
Declaration; yet it was never declared by him to be illegal, only that it ſhould 
not be drawn into conſequence for the future: and you know an Addreſs or 


| Declaration of the Houſe of Commons alone, was never looked upon as a 


Declaration of the whole Parliament. And the Opinion of the Judges hath 
ever been, that no Statute or Judgment of Parliament can bar the King of his 
lawful Prerogatives (of which this of diſpenfing with ſuch penal Laws is one) 
ſo that it was certainly very undutifully done of the Biſhops, not only to deny 
_ diſtributing his Majeſty's late Declaration for Liberty of Conſcience in their ſe- 
veral Dioceſſes, but alſo to have the Confidence to give him a Petition, where- 
in they deſir'd him not to inſiſt upon the Diſtribution and Reading of it, be- 
cauſe it was againſt Law: tho admit it were, being no way contrary to the 
Law of God, they ought to have obeyed it, ſince their bare diſtributing of 
it had not rendered it the more lawful. So that it being a great Miſdemeanor 
in theſe Biſhops to deliver this Petition, their Commitment and Proſecution at 
Law for the ſame was alſo legal, and what the Privy Council told his Majeſty 
he might well juſtify : ſo that if the King was too ſevere in this matter, they 

were to bear the blame, and not he. | 
E. I cannot deny but you have given a juſt account of the main Arguments 
made uſe of by the late Lord Chief Juſtice Herbert, in defence of the King's 
diſpenſing Power, and of gtving his own Opinion for it; but I think, not- 
withſtanding all that Gentleman has written in defence of it, the King's De- 
claration of Indulgence, and his Diſpenſation grounded thereupon, to be both 
I of 
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J. E. C. p. 33. of them void and contrary to Law: and for proof of this, 1 ſhall firſt gie 
I. 6. C. 14. you the opinion both of Divines and Civilians, concerning this matter. a; 
Diſp. 1, 2. c. 2. firſt Swarez, in his Learned Book de Legibus, faith, © That he hath: the 
« Power of Diſpenſing, qui legem tulit, quia ab ejus volunt ate & potentia pendy.” 
But Yaſques another Learned Spaniſh Caſuiſt holds, that no Prince whateyer 
hath a Power to diſpenſe with his Laws according to his Pleaſure, or be- 
cauſe that they are his Laws: nay, he alſo denies ſuch an unlawful Diſpen- 
ſation to be valid. But to come to thoſe of your own Faculty, H. Grotius ſays 
De æquit. Ind. expreſly, Diſpenſare, hoc eſt, lege ſolvere, is ſolus poteſt qui ferendæ abrogandeque 
cap. 2. legis poteſtatem habet. Puffendorf affirms, © That none can diſpenſe with 3 
ag nt hq « Law, but ſuch as have the power of making it.” And the very Reaſon of 
egg. the thing ſufficiently ſhews it, for to diſpenſe is to take away the Obligation of 
n the Law in reſpect of them to whom it was granted; and whoever takes it a- 
way, muſt have the power of laying it on, and there is no difference between 
the Diſpenſation of a Law, and the Abrogation of it: but à Diſpenſation 
is an Abrogation of it to particular Perſons, while others are under the Force 
of it; and an Abrogation is a general Diſpenſation, that being no more than 
a Relaxation of the whole Law, to thoſe Perſons who were bound by it before. 
Therefore if the King bave not the whole Legiſlative Power of this Kingdom 
(as I think I have already proved he has not) he neither can have the ſole Power 

of diſpenſing with Laws. : 

But to anſwer your main Argument, that the conſtant Practice hath been 
otherwiſe for the ſpace of above 200 Years, and that confirm'd by the Judgment 
and Opinions of all the Judges, and moſt conſiderable Lawyers in England 
ever ſince that time: to anſwer this J ſay, it is neceſſary, that I give you a 

0. E. J. pag. ſhort Hiſtory of the diſpenſing Power, and the Original of Diſpenſations, 
65, & dein- With Non-obſtantes, which are ſo far from being as old as your Conqueſt, that 
Vid. Alat. Par. the firſt News we hear of them, is from Mat. Paris; who exprelly tells us, 
p. 810, 511+ they were firſt introduc'd by the Pope, and were afterwards inſerted into the 
1 1 th King's Patents and Protections, in imitation of them, by King Henry III. fo 
254, 875. '" they were never made uſe of by any of our Kings to elude Acts of Parliament, 
: till after the Statute of Mortmain, which was made in the ſeventh of Edward l. 
Which firſt Attempt muſt needs be illegal, becauſe contrary to Magna Charta, 

Ch. 36. which is the firſt Law which prohibits Alienations in Mortmain; and 

was not only ſworn to when enacted, but is alſo confirmed by many after As 

of Parliament, and order'd to be obſerv'd in all points: inſomuch that when 

the Clergy petition'd King Edward I. for a Relaxation of this Statute of Mon- 

main, his anſwer was, that he could not do it, becauſe it was enacted Com 

Her, Knigh- muni Conſilio Magnatum ſuorum, & ſine eorum conſilio non erat revocandum. And 
on, p. 2502. I grant that ſuch was the miſguided Devotion of thoſe Times, That ſuch N- 
in Dec. Scrip. vbſtantes were Often obtained, as appears by the Patent and Charter-Rolls in the 
Tower, from the eighth of Edward I. downwards, abounding with ſpecial Li- 

cences to purchaſe and hold Lands, &c. Statuto de terris & tenementis in manum 

mortuum non ponendis non obſtante. And yet were not theſe Licences accounted 

legal, or the Clergy ſafe in purchaſing ſuch Lands, Rents, Advowſons, &. 

by virtue of them, till it was enacted and ordained in Parliament in the eighth 

Chap. 3, of Edward III. to this effect; © That if Prelates or other Religious People 
have purchaſed Lands, and the ſame have put to Mortmain, and be impeach'd 

«© upon the ſame before our Juſtices, and they ſhew our Charter of Licence, 

e and Proceſs thereupon, by an Inqueſt of ad quod damnum, or of our Grace, 

« or by Fine, they ſhall be freely left in peace, without being further im- 

% peach'd for the ſame Purchaſe, &c.” But Non-obſtantes with the Statute of 

Mortmain having been introduc'd, as aforeſaid, tho undeniably illegal at 

firſt, and gaining afterwards a Countenance from this Act of Parliament, have 

1 ſuppoſe given occaſion to the diſpenſing with other Acts of Parliament allo, 

tho at firſt they were very rare, and ſeldom occur in the old Books, but are 

more frequent in the new; and that our Judges and Courts of Juſtice have 

invented little Diſt inctions betwixt Malum in ſe, and Malum prohibitum, be- 

twixt Laws made pro bono publico, and Laws of more private regard; betwixt 

Laws in which the King's Profit and Intereſt is concerned only, and Laws In 

which the Subjects have an Intereſt, and are intitled to an Action as the Party 


grieved: yet the Caſes that have hitherto come before them judicially, phi 
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been Queſtions upon Diſpenſations granted to particular Perſons, to exempt 
them, pro hic & nunc, from incurring the Penalty of ſuch and ſuch a Law; but 
a Diſpenſation and Suſpenſion of ſo many Laws at a lump (as the late Decla- 
ration of Indulgence did take upon it to do) has been ſo far from receiving 
any countenance from Courts of Juſtice hitherto, that it has always been a fa- 
tal Objection againſt any particular Diſpenſation of it; it was ſuch as conſe- 
quently eluded and fruſtrated the whole Law, for that ſuch a Diſpenſation is 
in effect a Repeal of the Law it ſelf: And therefore in that great Caſe of Tho- 
mas and Sorrel, in the Lord Vaughan's Reports, where Diſpenſations with penal 
Statutes are in ſome Caſes allowed; yet it was then agreed by all the Judges, 
that the King had no power to ſuſpend a Law for ever. 

But to let you ſee how jealous the Parliament, and in particular the Houſe 
of Commons, have ever been of truſting the King with an unlimited power 
of diſpenſing with penal Statutes, with Nor-obſtantes, appears alſo by ſeveral 
other Laws of great moment, and in particular from the Statutes of Proviſors 
and Premunire ; and I could ſhew you from divers Records of Parliament, in 
the Reigns of Richard II. Henry IV. and Henry V. that they never intruſted the 
Crown withan abſolute power of diſpenſing with thoſe Statutes but only for 
a time, as till the next Parliament or longer, as they thought fit. But ſince | 
have not now ſo much time to give you ſo many Precedents at length, I hall 
only tell you, that as to the main Inſtance you rely upon, viz. the King's 
diſpenſing with the Statute of Sherifls, at firſt 1t was not taken for Law, as 
appears by ſeveral Acts of Parliament, as in the 28th of Henry VI. whereby 
thoſe Sheriffs that had held their Offices for more than a year are pardon'd: 
likewiſe in the Act of Edward IV. there is a like Statute pardoning thoſe 
Sheriffs, © who by reaſon of the late Troubles in the Realm, had held for 
« above a year;” yet nevertheleſs it confirms all former Acts concerning 
Sheriffs for the time to come. And this held as far as the 6th of Henry VIII. 
which is long after the Judgment you mention in the Exchequer-Chamber, of 
all the Juſtices in England to the contrary : for there was then an Ac made, 
« which reciting all the former Statutes about Sheriffs as thea in full force, it 
« enacts that the Sheriffs and Under-Sheriffs of the City of Briſtol, may con- 
© tinue to occupy their Offices, in like manner as the Under-Sheriffs, and o- 
de ther Sheriffs Officers in London do, without any Penalty or Forfeiture for 
ce the ſame, the ſaid Acts or any other Acts to the contrary notwithſtanding.” 
From all which Statutes I think it ſufficiently appears, that neither the She- 
riffs of thoſe times, nor the City of Briſtol, nor the whole Parliament, when 
that Act was made, did believe the King had power to diſpenſe with the A& 
of the 25thof Henry VI. concerning Sheriffs; for if they had, certainly it had 
been much eaſier and cheaper for them to have obtained the King's Diſpenſa- 
tion, than to have got an Act of Parliament for ir, 

M. I believe you may have cited theſe Statutes right enough, but yet I think 
they are not ſufficient proof againſt ſo ſolemn an Opinion, as that of all the 
Judges in the Exchequer-Chamber, 2d of Henry VII. And whatever the Par- 
lament might have declared in the caſe of this or that particular Statute, I 
confeſs carries ſome Authority with it; yet ought it not to be countervaled by 
fo ſolemn a Judgment as that of all the Judges and Lawyers of England, toge- 
therwith the King's conſtant Exerciſe of this Prerogative, not only ſince, but 
before that time, and that without any Queſtion or Diſpute with the Parlia- 
ment about it; as in the Caſe I have already put of the Statute, that forbids 
any Welſhman being an Officer in Wales. To which I may add divers other Ca- 
ſes of the like nature, ſuch as the Statute againſt a Judg's going the Circuit in 
his own County, as alſo thoſe Statutes that prohibit the King from granting 
Pardons to Perſons convict, nay condemned for Murder, with ſeveral other pe- 
nal Statutes I could name: for tho the King's hands are tied up by particular 
Clauſes of Non. obſtante, yet has his Majeſty, and his Predeceſſors, at all times 
- exerciſed their Prerogative of diſpenſing in all thoſe Caſes, notwithſtanding 
thoſe Acts of Parliament, with Non-obſtantes to the contrary, And tho | 


grant you have given me ſeveral Precedents of the Parliament's ſometimes re- 


ſtraining the King in this Exerciſe of the diſpenſing Power; yet they are all, 
or the greateſt part of them, before the beginning of Henry VII's Reign, 
when I grant the Law firſt began to be ſettled in this matter. And ſince the 

| G g g 8 | Judgment 
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judgment of all the Judges in the Exchequer- Chamber is the only Rule of 
Law we can have in the Intervals of Parliament, and this Caſe of Diſpen. 


ſations being by them adjudged, and ever ſince ſettled and owned for Lay 
7 


without the leaſt Diſpute, I can ſee no reaſon we have to queſtion it now. 
But as for the Statute of the 6th of Henry VIII. which you urge as a Prece. 


dent to the contrary ſince the Reign of Henry VII. I think it will not reach 


the Point in queſtion : for the Ad you now cited ſeems to me no more than 
a private Act for the Sheriffs of Briſtol alone, who being it ſeems afraid to 
rely upon the King's Diſpenſations, becauſe they thought them too chargeable 
to be taken out as often as they ſhould have need of them, did think it a great 
deal leſs Charge and Trouble to paſs an Act of Parliament to indemnify them. 
ſelves, which I grant put that matter beyond all diſpute. But ſince this Ag 
of Henry VIII. 1 find no Conteſt between the Parliament and the King about 
his Power of diſpenſing with penal Laws, till the Reign of King Charles Il. 
when I grant the Houſe of Commons did addreſs his Majeſty, that penal Sta. 
tutes, in Matters Eccleſiaſtical, cannot be ſuſpended but by Act of Parlia. 
ment; as alſo the laſt Addreſs of the Houſe of Commons in 1685. againſt 
the King's diſpenſing with the Officers of the Army, their holding Employ. 
ments without taking the Oaths and Teſt according to the Act, whereby they 
were appointed. But theſe being only againſt the King's Power of diſpenſing 
with Laws Eccleſiaſtical, as concerning Liberty of Conſcience, can no ways he 
extended to their excepting againſt the King's Power of diſpenſing with divers 
other penal Laws (I will not ſay all) which have Non-obſtantes in them. 

F. Since I ſee not only your Opinion, but alſo that of moſt of the Judges 
and Lawyers of England, concerning this matter of the King's Diſpenſations 
with penal Laws, has been chiefly (if not only) founded upon that Opinion of 
all the Judges in King Henry VIPs time, give me leave to examine the validity 
of that Judgment; for if that can be proved not to have been according to 
Law, or elſe never given at all, I ſuppoſe you mult grant that my Lord Coke, 
and all others who have founded their Opinion upon this adjudged Cauſe of 
Henry VII. were miſtaken. | | 

Now pray give me leave to argue a little with you in point of Reaſon: If 
a Non-obſtante from the King be good, when by Act of Parliament a Non-ob- 

ante is declared void, what doth an Act of Parliament ſignify in ſuch a Caſe? 
Muſt we ſay it is a void Clauſe? But then to what purpoſe was it put in? Did 
the Lords and Commons, who drew this Act of the 23d of Henry VI. as alſo 
thoſe Acts concerning Sheriffs, underſtand this Clauſe of Non-obſtante to be 
void when they put it in? If it were ſo, and contrary to the King's Prerogz- 
tive, why did the King paſs this Act without any Refuſal or Proteſtation 2. 
gainſt it? Certainly it was then thought otherwiſe, and if ſo, we have the 
Authority of the two Houſes of Parliament againſt the Opinion of the Judge, 
But if it were not a void Clauſe then, how came it to be ſo afterwards ? Pray 
ſay what Alteration has been made in the Laws of Ezgland by Act of Parlia- 
ment as to this Point, ſince the time that theſe Acts have been made; for if 
not, how comes a Clauſe that had force in 23 Heury VI. to have none in 2 Ha- 


ry VII? Could the twelve Judges in the Exchequer-Chamber, by giving their 


Opinions, deſtroy the force of an Act of Parliament? 

M. I do not ſay they can, only I affirm with my Lord Coke, and all the 
Judges, © That no Act can bind the King from any Prerogative which is inſe- 
* parable from his Royal Perſon, but he may diſpenſe with it by a new 0far- 
cee, as a Sovereign Power to command any of his Subjects to ſerve him for 
ce the publick Weal.” Nor can this Royal Power be reſtrain'd by any Ad of 
Parliament: And upon this ground it is that my Lord Coke, in the 12th Re- 
port (from whence I have taken this Concluſion) maintains, that ſuch Dil- 


penſations made by Sheriffs are good; and upon the ſame ground the Diſpen- 


ſation lately granted by the King to Sir Edward Hales, and all other Popiſh Of- 
ficers and Miniſters, as well Civil as Military, muſt be alſo good. : 

E. But admit I ſhew you that there was never any ſuch judgment in the 
Exchequer-Chamber, in the 2d of Henry VII. as my Lord Coke and late Lord 
Chief Juſtice Herbert ſuppoſe ; will it not then follow, that all their Argu- 
ments, that are wholly founded upon this Statute, will fall to the ground ; 


M. Yes, 


Dialogue the Elevemh, 
II. Ves, indeed, that will be ſomething ; but how will you prove that ? 


Cin you believe ſo many learned Judges ſhould be miſtaken ia this matter, 
and thoſe of your Opinion only ſhould make this Diſcovery ? | 


E. I do not deſire you ſhould believe me, bat your own Eyes, and there- 5 YR 


fore look upon the Year-Book it ſelf. Here you ſee that it is indeed fo far 
true, that all the Juſtices were of Opinion, that the Grant of the Sheriffdom 
of the County of Northumberland, to the Earl of that County for Life, was 
good, but do not tell us all the Reaſons whereon their Judgment was grounded; 
tho it ſeems to have been becauſe the Sheriffdom of that County had been com- 
monly granted for Life, before this Statute of Henry VI. was made, as appears 
by theſe words in the Year-Book : For it (viz. a Sheriffdom) ſuch a thing as 
may be well granted for Term of Life, or Inheritance, as divers Counties have Sheriffs 
by Inheritance, which began by the King's Grant, Then was ſhewn a Reſumption 
(I ſuppoſe it meant an Att of Reſumption of the Sheriffalty) as appears by the fol- 
lowing words; and then was ſhewn a Proviſo for it, Count. de N. and if ſo, the 
King had a Right to grant it only for Life again. But none ſave Radcl;ff (one 
of the Barons of the Exchequer) cites the Statutes of the 28th and 42d of 
Edward III. againſt Sheriffs holding for above a year; but he doth not cite this 
Statute of the 23d of Henry VI. at all. Nor doth he, or any other of the 
Judges, nor the Court, ground their Opinion upon any Non-obſt antes expreſſed 
ia the ſaid Acts; for if you pleaſe to conſult them, you will find there is no 
Clauſe of Non-obſtante in any of them, before the 23d of Henry VI. which is 
not at all mentioned here: therefore I wonder how Fitz- Herbert, in his A- 
bridgment, comes to vary ſo far from the Year-Book, from whence he muſt 
have took it, as to make the Judgment to have been grounded upon the Non- 
obſtante in that Statute of Henry VI. for none but Radcliff ſpeaks any thing of 
the Patent's being good with a Non-obſtante to thoſe Statutes; and the Court, 
in all the reſt of the Caſe, agree the Patent to be good, by reaſon of the ſaid 
Proviſo in an Act of Reſumption, and then fall into Debates concerning the 
other Point, how this Patent was to be underſtood. - 

M. I muſt confeſs if this be ſo, as it ſeems to be prima facie, I wonder my 
Lord Coke, and other learned Lawyers, have laid ſo great a ſtreſs upon, and 
drawn ſo many Arguments from this Judgment of the Judges; tho JI muſt 
needs alſo tell you, that tho only Radcliff inſiſts upon the Non-obſtante, yet 
ſince the reſt of the Judges did not contradict him, it ſeems to me that they 
all 3 with him; ſince, according to the Proverb, Silence often gives 
Conſent. | 

But this much I ſappoſe you cannot deny, that ever ſince Henry VIIIth's 
time at leaſt, Sheriffs have been frequently continued for above a year, and the 
Judges have been alſo diſpenſed with to go to the Circuit in their own Coun- 
ry; and Welſbhmen have been commonly made Judges and other Officers in Wales, 


by virtue of the King's Diſpenſations, notwithſtanding the particular Clauſes 


of Non-cbſtante, in the Statutes of Richard II. Henry IV. and Henry VI. by which 
they are expreſly prohibited. | 29 
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F. I do not deny what you have now ſaid as to matter of Fact, only let me 


tell you, I conceive that the Reaſon why the King has taken upon him to diſ- 
penſe with thoſe Statutes you mention, was, becauſe the Cauſes for which 


they were firſt made, have long ſince ceaſed. For when thoſe Statutes againſt 


Judges going the Circuit in their own Counties, and Sheriffs holding for above 
a year were made, both the Judges and Sheriffs were found (the one by go- 
ing their Circuits in their own Counties, where they had great Intereſt and Ac- 
quaintance) to have too much awed the common Juries; and the other (by 
their great Eſtates and Commands in the Country) to have made partial Re- 
turns of ſuries, and alſo by their long Contiauance in their Office, to have 
learnt a Trade of oppreſſing the People: So when by the ſtop that was put to 
thoſe Abuſes by theſe Statutes (you have mentioned) there was no need of a 
ſtrict Obſervation of theſe Laws; and alſo when after the Civil Wars between 
York and Lancaſter, and all things became ſettled under King Henry VII. (who 
was of a Welſh Family) there was then no more need of obſerving the Sta- 
tute of Henry IV. againſt Welſhmens bearing Offices; eſpecially after the Sta- 
tute of the 27th of Henry VIII. when Wales became incorporated with Eng- 
land, and had by that Statute a Right conferred upon it, of ſending Members 
Ggge 2 ; to 
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to Parliament, tho the Parliament might not think fit, or at leaſt forgot to rc. 
peal them: and yet finding that the Kingdom receiv'd no Prejudice, hut _ 4 
Benefit by ſuch Diſpenſations; and not caring to quarrel with their Ki er 
for ſometimes uſing a Prerogative by which they were rather benefited tl 
grieved; thoſe Diſpenſations have ever ſince paſſed, without any complaint al 
Parliament: which would certainly have been before this time, had they fo 1 
the ſame Grievances and Reaſons to have ſtill continued for the ſtrict Ne 
of thoſe Laws, as there were at firſt for the making of them. Tho if they 8 
have my private Opinion, I think it had been much better, for avoiding all Die 
putes between the King and Parliament, as alſo for preventing the evi] uſe that 
has been made of thoſe Precedents, to advance the King's Prerogative to 1855 
height he pleaſed; rather to have repeal'd all thoſe obſolete Statutes, than t 
have ſuffer'd them ſtill to continue. 88 
But to let you ſee that the diſtinction of mala in ſe, and mala proßili,, 
often fails, I think I can prove it to you by divers undeniable 8 
for there are divers things which are not mala in ſe; that is, neither Na. 
tural nor Moral Evils, either by Common or Statute Law; and yet bei 
declar'd common Nuſances, are only mala politica & introdutta, which the 
King cannot diſpenſe with at all, only becauſe they are prohibited. Thus 
the King cannot diſpenſe with the leaſt Nuſance to the High-ways, as by laying 
Dung in them, or the like; tho Men may very well paſs through them for al 
that. So likewiſe by the Statute of the 18th of King Charles II. the bringi, 
over of Jriſh Cattel, is declar'd a publick Nuſance, and therefore the King OY 
not diſpenſe with it; yet no Man will ſay it was ſo before that Statute was 
made: and therefore it was well obſerv'd by the late Chief Juſtice Vaughan, in 
that Caſe of Thomas and Sorrel I now mention'd, that publick Nuſances are 
not mala in ſe, but mala politica & introducta. And when a thing is ſaid to be 
prohibited by the Common-Law, the meaning is no more, but that the antient 
Record of ſucha Prohibition is not to be found. | 

M. I grant indeed the Author you have now cited in that Cafe, very well 
reſtrains the King's Prerogative, as to things that concern the Right or Property 
of others; and therefore the King cannot pardon the Damage done to particu- 
lar Perſons, where the Suit is only the King's : but for the Benefit and Safety 
of a third Perſon, if hediſpenſes with the Suit, it muſt be by the conſent and 
agreement of the Party concern'd. And again, penal Laws, the Breach whereof 
is to any Man's particular Damage, cannot be diſpenſed with; and the 
Chief Juſtice Herbert himſelf owns, that the King cannot diſpenſe with Lays 
which veſt the leaſt Right of Property in any of his Subjects. 

F. Very well then, we ſee the Prerogative is bounded where the Intereſt of 
particular Perſons is concern'd: But doth the Law take more care of them, tian 
of the publick Intereſt, and the Concernment of the whole Nation? And this 
Act againſt Papiſts holding Employments was certainly made pro bono publico, to 
prevent the danger that may happen from Popiſh Recuſants, who were before 
prohibited by divers Statutes to hold any Offices or Employments, before tie) 
had taken the Oaths of Supremacy and Allegiance, Therefore I cannot {ke 
how ſuch a Diſpenſation can be good, the Breach whereof muſt tend ſo much to 
the danger of the Commonwealth; if, according to the Rule you have lad 
down but now, no Law can be diſpenſed withal, that is for the Benefit 
and Safety of a third Perſon, or where the Breach thereof is to other Men's 
particular Damage. Now certainly whatſoever is prejudicial to the-publick 
ſafety of the Commonwealth, muſt be alſo prejudicial to the ſafety of every 
private Perſon, and the Breach thereof does tend to each Man's particular Da- 
mage in the Nation, if they are once generally diſpenſed with. 

M. 1 grant this is the moſt natural Obje&ion you have made, againſt the 
King's Power of diſpenſing in this Caſe: but my Lord Chief Juſtice Vaugh® 
in the Caſe already cited, anſwers this Objection very well: No offence, ſajs 
he, againſt a penal Law could be diſpenſed with, if the reaſon of not diſpenſing 
were becauſe the Offence is contra bonum publicum; for all Offences againſt penal 
Laws are ſuch: and tho ſuch Laws are pro bono publico, they are not Laus 775 
bono ſingulorum populi (which are the Laws which the King cannot diſpenſe 
with) but pro bono populi complicati, as the King in his diſcretion ſhall think 


fit to order them for the good of the whole, In this Nation the ſlats © 
cv 


| Dialogue the Eleventh, 


every Pater-ſamilias may be ſaid to be pro bono communi of his Family, which yet 

is only at his diſcretion and management; and they have no Property in it, 
tho they have Benefit by it. And therefore it is but reaſonable, that as to the 
bonum publicum ſingulorum the King ſhould not diſpenſe, becauſe every Man hath 
4 particular Intereſt in it, and they are Judges of it themſelves: whereas in 
thoſe Acts that are pro bono populi complicati, as theſe Acts of Sheriffs, and for 
taking the Oaths and Teſt are, the King is the ſole Judg in what Caſes they 
concern the publick good of the Commonwealth, and where they do not. 


* „ 
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E. I confeſs this is a ſubtle piece of Learning; but pray let us take it a little 3. E. c. p. Ai. 


out of theſe Latin Terms, and then the meaning of it is no more than this, 
That the King can do nothing to the prejudice of the People in their private 
Capacities, but he can do what he will with the Publick. I thought indeed a 
prince had been in the firſt place bound to regard the Good of the Publick, and 
to take care of the ſalus populi complicati (as you call it) that is, as they are 
imbodied together, above the private Good or Intereſt of particular Men, 
which you call bonum ſingulorum populi; which can never be preſerved, but where 
the Laws and Statutes ordain'd for the publick benefit and ſecurity of the Com- 
monwealth have been generally broken and violated by common and eaſy Diſ- 
penſations, and have been abuſed to that degree, that we lately ſaw a Popiſh 
Lawyer, who was thought any thing fit to be a Judge, might fit upon the Bench, 
upon the Lives and Eſtates of Proteſtants; every Deputy Lieutenant, Juſtice 
of Peace, or other Officer, either Civil or Military, might be ſure of being 


prefer'd, if he either was a Papiſt or Fanatick; every Miniſter or Parſon of a 


Pariſh, who would renounce the Orders of the Church of Ezgland, might hold 
his Living without doing any of the Spiritual Functions; and all this by virtue 
of theſe Diſpenſations, grounded upon the diſtinction of the publick Good of the 
whole People taken together, as different from that of the publick Good of each 


particular Perſon, * 


But it ſeems ſtrange to me that our Anceſtors ſhould take ſuch care of the J. E. C. p. 42. 


Laws concerning the Meaſures of Bread, Drink and Fleſh, as that the King 
cannot diſpenſe with them, becauſe they reſpe& the common Good of the 
whole People, and of every particular Perſon ; bur as to the Laws which con- 
cern the publick Good of the whole Nation in general, they were content to 
leave them to the ſole Will and Pleaſure of their Prince. No one that reads 
the Hiſtory of our Anceſtors, and the Conteſt they had with their Kiags to 
obtain theſe publick Liberties, could ever entertain ſuch a thought concern- 
ing them. But that the Laws concerning the Oaths and Teſt, are not 
only for the publick Good of the Commonwealth, and that the King is 
not the ſole Judge when they may be diſpenſed with, appears plainly by this, 
that the Law for taking the Oaths and Teſt, has given every particular 
Perſon a Right to proſecute any one that hath acted coutrary to it, and the 
Penalty of 500 J. is given wholly to the Proſecutor : which ſhews plainly, that 
the Intent of the Law was to make it every Man's particular care as well as 
benefit to ſee it obſerved; and conſequently ſince every particular Perſon has 
an Intereſt in it, it cannot be diſpenſed with by the King. . 
AZ. Since it grows late, I ſhall not further diſpute this Point with you, of 
| the King's Diſpenſing Power, tho I had a great deal more to urge in defence 
of it; for notwithſtanding all you have aid againſt it, it is now counted ſo in- 
herent a Prerogative, and in many caſes ſo neceſſary for the Benefit of the Sub- 
jects, that the Convention it ſelf, after a great deal of diſpute about it, tho 
they had condemn'd the King for aſſuming and exerciſing a Power of diſpen- 
ling with, and ſuſpending of Laws without conſent of Parliament ; yet in this 
very Declaration, when they aſſert their antient Rights and Liberties, they only 
declare, © That the pretended Power of diſpenſing with Laws, or the Execu- 
tion of Laws, by Regal Authority, 4s it hath been aſſumed and exerciſed of 
late, is illegal:” which ſhews that they do not go ſo high as you, who ſeem 
to be abſolutely againſt any ſuch thing. | 
F. You very much miſtake me if you ſay ſo: for tho I maintain that an- 
tiently, till about the middle of the Reign of King Henry the Third, there 
were no Diſpenſations at all, either becauſe they were not thought neceſſary, 
or elſe that Penal Laws were not then multiplied to that degree they have 
been ſince; yet ſeeing they have been now ſo long in uſe, and do ( 2 
often 
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often tend not only to the Benefit of the King, but alſo of the Subject, 1 d0 
no ways condemn them, provided they are reſtrain'd within thoſe due Limirs 
preſcribed by the late Chief Juſtice Vaughan in the caſe above-mention'd ; and 
that they do not tend to the common Miſchief and Ruin of the Proteſtant 
Religion eſtabliſh'd by Law, and the Rights and Liberties of the Subject. Nay 
1 grant in times of neceſſity, as in the coming over of the Duke of Aomont⸗ 
(for example) the King might perhaps juſtify the granting Commiſſion, to 
Popiſh Officers, and therefore the Parliament did very well to offer the Ring 
to prepare an Act to indemnify them from the Penalties they had incurred þ 

acting without taking the Teſt: So that when the King utterly refuſed this 
reaſonable Propoſition, and choſe to diſſolve the Parliament, rather than be 
would permit them in the leaſt to queſtion this uſurped Power, what could he 
farther expected, than that he was reſolved to execute that, as well 28 ,j 
other Diſpenſations, whether the Parliament would or not, as we after ward 


found he did? 


But admitting he really had been endued with this Prerogative, yet was it 
ſtill under a Truſt not to abuſe it ſo notoriouſly as he did, by granting it to 
every Apoſtate Perſon, Officer, or Judge, that required it; and I doubt not 
bat if he had govern'd a little longer, we might have found it granted to 
Biſhops likewiſe, as ſoon as he had thought fit to make them of his own Re. 
ligion : for tho the King (for example) has an undoubted Prerogative of par- 
doning Robbers and Highway-men, yet if he ſhould ſo far abuſe bis Preropatiye 
as to pardon every Robber that was taken, I leave it to you to conſider, whe. 
ther ſuch a Government could long ſubſiſt. I ſhall not apply this Caſe to theſe 
Diſpenſations, becauſe they ſay Compariſons are odious. 

Theſe things being apparent, I think it would be very eaſy to vindicate 
that Clauſe in the Declaration concerning the Biſhops, if the King's Decla- 
ration was unlawful (as certainly it was) not only by reaſon of the Diſpen- 
fing Power (we have been now diſputing about) but alſo' for one main Clauſe 
in it, which I have yet but lightly touched; which is this: “ We do like- 
« wiſe declare, it is our Royal Will and Pleaſure, that from henceforth the 
« Execution of all, and all manner of Penal Laws in matters Eccleſiaſtical, 


© for not coming to Church, or not receiving the Sacrament, or for any other 
„ Non-conformity to the Religion eſtabliſh'd, or for, or by reaſon of the Ex- 


<« erciſe of Religion, in any manner whatſoever, be immediately ſuſpended, and 
<« the farther Execution of the ſaid Penal Laws, and every of them is hereby 
<« ſuſpended.” So that by this Clauſe in the Declaration, not only the Laus 
of our Reformation, but all the Laws for the Preſervation of the Chriſtian Re- 
ligion in general were ſuſpended, and become of no force; ſince every Man 
might not only chuſe whether he would come to Church or not, but alſo al 
Prieſts and Miniſters were hereby indemnify?d from either praying or preaching 
in the Churches, as well as their Pariſhioners freed from hearing them: 80 
that not only all the Laws of our Reformation were at once ſuſpended, hut 
thoſe of Chriſtianity it ſelf by theſe words, (or for, or by reafon of the Exrr- 
ciſe of Religion in any manner whatſoever) nor is it confined to the Chriſtian 
aha. rel but all other Religions (even Mahometaniſm it ſelf) were theredy 
permitted. 

But perhaps it may be urged, that the Execution of the Law is only hereby 
ſuſpended, and not the Law it ſelf. But this is a mere Evaſion; for what is the 
external Obligation of any Law, but its Execution in 'order to Obedience ? 
which if it be once taken off, there can only then remain the naked internal 
Obligation in foro conſcientiæ; and with how few this is of any weight, you un- 
derſtand ſo well, I need not tell you. | 

So that by this Declaration the King took upon him to ſuſpend above fort) 
Statutes at once concerning our Religion; and if he could do fo, I deſire to 
know whether he might not the next. Week have ſuſpended forty more, even 

concerning our Civil Properties likewiſe z and ſo might have proceeded til he 
had ſuſpended all the Laws in the Statute Book, Nor are thoſe Laws ſuſpended 
for any limited time, bat during the King's Pleaſure; and this not only a bare 
ſuſpenſion for a time, but in effect a downright Abrogation of them: For what 
is an Abrogation of a Law, but the taking away the Force of theſe Statutes, 


without any time limited? And if this be not to uſurp the ſole Lp 
| 8 1 8 8 O Wel; 


| Dialogue the Eleventh. 


power; I know not what is; and if this were once commonly put in practice 
in effect in all Caſes, Acts of Parliament would ſignify nothing, and the Le- 


Lang 


giſlature would be wholly in the King: this was ſo evident, that it was granted Mr. Juſtice 


by one of the Judges at the Trial of theſe Biſhops, _ EE 

This being the Truth of the Caſe, I cannot ſee wherein the Biſhops that 
preſented this Petition to his Majeſty acted at all undutifully towards him, as 
you ſuppoſe 3 for being by the King's Order in Council commanded to diſtri- 
bute this Declaration to their inferior Clergy, which they knew in it ſelf to 
be unlawful, their Diſtribution of it would not only have been looked upon as 
the owning of an unlawful thing, but would alſo have drawn the inferiour 
Clergy into the ſame Snare; who if it were unlawful, ought not to have pub- 
liſh'd to their Pariſhioners a Licence to act directly contrary to Law: and 
therefore the Biſhops were not only under the Obligation of that dreadful 


| Powel. 


Charge and Imprecation, expreſs'd in the Statute of Uniformity, in the firſt Chap. 2. 


of Queen Elizabeth, if they did not endeavour the utmoſt execution thereof 
through all their Dioceſſes and Charges; but being alſo preſſed upon to diſ- 
tribute it contrary to their Conſciences, what, could they do leſs in order to 
excuſe themſelves from this unlawful Command, than privately to tell the King 
the reaſon of their Diſobedience; and alſo humbly to petition him not far- 
ther to inſiſt apon it, either in reſpe& of themſelves or their inferiour Clergy ? 
And you know that it was allow'd by your Civil Law for any Judge, of Preror, 
reſcribere Principi, if he were by him commanded to act contrary to any former 
Law or Edict of the Emperor. 

14, I will not deny that, but yet methinks the Biſhops in this caſe would 
have acted more reſpectfully and diſcreetly, if they had forbore petitioning ; 
and though they had refuſed to obey the King's Declaration, yet needed they 
not to have declared againſt it till the Parliament met, when I grant they 
might freely and ſafely have done it: or elſe if they would have petition'd at 
all, it ſhould have been in more dutiful and reſpectful Terms, than by telling 
the King that his Declaration was illegal, and that they could not in Prudence, 
Horour or Conſcience, ſo far make themſelves Parties to it, as to diſtribute it : 
and it was this alone which was looked upon as ſeditious, and for which his 
Majeſty thought fit to have them indicted in the King's Bench, as a matter of 
high Miſdemeanour. 3 

F. I confeſs you have ſaid in ſhort the Sum of what was urged againſt them 
by the King's Council at their Tryal, but all this was very well anſwer'd by 
one of the Judges themſelves ; firſt, That it would have been too late to have 
ſtayed for a Parliament, becauſe the Declaration was to have been diſtributed 


by ſuch a time; neither could they have acquieſc'd under it and ſabmitted, 


for that would have been to run into a contempt of the King's Command, un- 
leſs they had alſo ſhewn the Reaſons why they could not obey him: and fince 
this could be done no other way than by Addreſs or Petition, what other Rea- 
ſons could they give, but that they thought it had been more than once de- 
clared illegal in Parliament; and therefore that they could not in Prudence, Ho- 
nour and Conſcience obey it? Not in Prudence, becauſe they were liable to anſwer 
it in Parliament; not in Honour, becauſe it is unworthy the Character of Biſhops 
and Lords of Parliament to act any thing that may make them look like Flatte- 
rers or Time-ſervers; not in Conſcience, becauſe of the Imprecation they lay 
under by the Act of Queen Elizabeth ; as alſo becauſe no Man can with a ſafe 
Conſcience give his Approbation to that which is contrary to Law. 

And therefore | muſt needs tell you, that it was very ſeverely and unjuſtly 
doae 1a the King to give up this Petition (which was deliver'd him with all the 
Privacy imaginable) to the Privy Council, in order to have the Biſhops proſe- 
cuted for it ; but which made a great deal more noiſe and heart-burning againſt 
his Government, to commit them Priſoners to the Tower, and then to bring 
them to their Tryal, and proſecute them with the utmoſt Rigour ; where 
though they eſcaped Puniſhment, yet was it no thanks to the Proſecutors, but 
to the Directions of the Judges, two of whom (for their Honour) differ'd from 
the late Lord Chief juſtice and his Popiſh Companion; as alſo to the Honeſty 
of the Jury, who found them not guilty. 

A. 1 cannot deny but you have given a pretty fair account of this matter, 
and I cannot but own, that it was one of the worlt-advis'd things that happen'd 
under 
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Chap. 12. 
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under the King's Government; but I cannot impute this to his Majeſty's innate 
Diſpoſition, which was wont to act with greater Temper and Moderation to. 
wards thoſe who differ'd from him in judgment, and therefore muſt impute it 
wholly to the wicked Inſtigations of Father Peters, and the other Popiſ Mi. 
niſters. | | 

But as for divers other Articles mention'd in the Convention's Declaration: 
« Such as the iſſuing out, and cauſing to be executed a Commiſſion under the 
“ Great Seal, for erecting a Court, call'd The Court of Commiſſion for Eccleſiaſti. 
&« cal Affairs, and levying Mony for, and to the uſe of the Crown, by pretence 
« of Prerogative, for other time, and in other manner than the ſame was gran. 
ce ted by Parliament :” with all the reſt of the Articles in that Declaration 
relating to Civil Affairs; ſince they are to be looked upon as the ſole Acts of 
the Judges, and not of the King, they, and not he, ought to ſuffer for the 
Illegality of them; ſince, as you your ſelf have own'd, the King in his judicial 
Capacity can do no wrong, that Power being wholly committed to his Judges, 
and therefore it was very hardly, nay unjuſtly done, to lay this to his charge 
which he is not to anſwer for; ſo that if any thing has been done amis bs 
this kind, they are to anſwer for it, and not to run ſuch things up to a For. 
feiture or an Abdication, as your Convention have done. 

F. I need not ſay much more to this Objection, becauſe I have in great part 
anſwer'd it already, and prov'd that moſt of the things found fault with 
were the King's own Acts, as well as thoſe of his Miniſters and Judges ; for 4 
to the Commiſſion for Eccleſiaſtical Affairs, which is directly contrary to the 
Statute of King Charles I. which took away the Court of High Commiſion, as 


alſo to a Clauſe inſerted in the Act of the 13th of Charles II.“ wherein the. 


« Act for taking away that Court is not only confirm'd, but alſo the erecting 
« any other like Court by Commiſſion is expreſly forbid :” This belug the 
caſe, the fault of the iſſuing out of this Commiſſion cannot be laid upon the 

udges; who though ſome of them acted in it, yet was it never formally 
brought before them to determine whether it was illegal or not: and no Man 
can imagine, that unleſs the King had a paſſionate Deſire for this Power, that 
he might thereby be able to ſuſpend, deprive, and turn out whom he pleaſed 
of the Biſhops and inferiour Clergy, with the Heads and Fellows of Colleges, 


whom he ſhould find the moſt irreconcileable Enemies to his Religion, or obſti. 


nate in refuſing to obey his illegal Commands, as too plainly appear'd by the 
Suſpenſion of the Biſhop of London, the turning out of the Preſident and Fel. 
lows of Magdalen-College, and that Proſecution that was lately order'd againſt 


all thoſe Biſhops and inferiour Clergy who had refuſed to diſtribute or read the 


King's Declaration; though I confeſs there was a ſtop put to this, upon n- 
calling this Commiſſion, immediately before the Prince's Arrival. 

So likewiſe for the other Article, of levying Mony contrary to Law, that 
was done alſo without any Opinion of the Judges at all demanded about it; 
for the illegal Collection of Chimney-Mony, by making Cottages and Ovens 


pay, that were expreſly exempted by the Acts concerning it; and alſo the i- 


legal levying of Exciſe, by making Small-Beer pay the Duties of Strong ; were 
all of them aQed and done by particular Directions from the Treaſury, or by 
the private Abuſe of the Farmers of the Exciſe, without any Opinion of the 
Judges: and of theſe Orders his Majeſty could not chuſe but be the Author, 
or Approver at leaſt, ſince *tis very well known he conſtantly fate there when 
any great Buſineſs was to be tranſacted; and the Lord Treaſurer, or Commiſ- 
ſioners of the Treaſury, would certainly never have preſumed to have iſſued 
out their Orders in a Caſe of ſo great moment, if they had not been very well 
ſatisfied that it was his Majeſty's expreſs Will and Pleaſure to have it ſo. 

And I my ſelf have now by me a Copy of the Earl of X, then Lord Trea- 
ſurer, his Directions to the Officers appointed for the levying of Chimney- 
Mony, commanding them to levy it upon all Cottages and Ovens whatſoever, 
which was done accordingly with the utmoſt Rigour : which though it was 
a very great Oppreſſion, yet it chiefly concerned the poor and ordinary 
ſort of People, who had not Purſes to go to law with the King; or elſe ſuch 
Gentlemen and others, who though they were forced to pay for thelr poor 
Tenants, yet did they not think it worth their while to bring it before the 
Barons of the Exchequer, where, as things then went, they could not expe 
to find any redreſs. [ 


Dialogue the Eleventh. 

1 ſhall not inſiſt upon the King's taking the additional Cuſtoms contrary to 
the Act of Parliament, by which they were granted to the late King Charles 
only for Life: and though in his laſt Sickneſs there was a Contract for the new 
farming of them, by virtue of which, I grant the King might have juſtified 
the taking of them till the end of the Farm; yet ſince that Contract never 
paſſed the Seals during the King's life-time, it was certainly againſt Law for 
the King to take them before they were re-granted by Act of Parliament: [I 
ſay, I ſhall not inſiſt upon this, ſince the Parliament were ſo eaſy as to paſs it 
by without declaring it to have been illegal; only it ſufficiently ſhows, that! 
from the very beginning of the King's Reign, he was reſolv'd to govern arbi- 
trarily, and to levy Mony upon the Subject, whether the Law gave him any 
Authority to do it or not. | 

But as to what you ſay concerning the Judges being wholly in fault, for all 
the unjuſt and illegal Proceedings exerciſed in their Courts, and that the King 
was wholly faultleſs ; I ſhould be of your mind, had I not ſeen that all thoſe 
Judges who would not agree to the diſpenſing Power (and other illegal Judg- 
ments I could name) were turned out, and others, either Papiſts, or of leſs 
Conſciences than Papiſts, were put in their places, which were not confer'd for 
any longer time, than durante beneplacito and therefore no wonder if ſuch 
Men were abſolute Slaves to the King's Will and Pleaſure. 

M. I had much more to ſay in defence of the King's raiſing and keeping up 
a ſtanding Army, and his diſarming Proteſtants in, and after the Duke of Mon- 
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mout hs Rebellion, which are laid to his charge, as Endeavours to deſtroy the 


Rights and Liberties of the Kingdom. 

But ſince it grows late, I ſhall only now take notice of ſomething which | 
forgot to inſiſt upon, concerning your Notion of the King's abdicating the 
Crown by a wilful Breach of the Laws, which is quite different from the Senſe 
in which this Word is taken in Roman Authors, as alſo in our Civil Laws; for 
when Cicero uſes the Expreſſion, Itaque tutela me abdicare cogito, Briſon tells us 
his meaning was, ſe uolle eſſe tutorem. But Pomponius, in his Book de Orig. Juri; 
gives us the true ſenſe of this Phraſe; Abdicare ſe Magiſtratu, eſt ante temps 
Magiſtratum deponere : which plainly ſhows the Romans had no notion of a ta- 
cit or imply'd Abdication of a Charge or Magiſtracy without a Man's expreſs 
Conſent. And therefore if the King's bare Deſertion of the Kingdom was not 
an Abdication of the Throne (as you your ſelf are forced to grant) I cannot 
imagine how the King's Violation of the Laws, or endeavouring to ſubvert the 
Government (both which you lay to his charge) can properly be call'd an Abdi- 
cation of it, So that indeed the King hath not abdicated the Government, but 
your Convention hath abdicated him : and tho we often read in our Civil Law, 
That a Father may abdicare filium; yet I never read, or can you ſhow me any 
Example, that a Son might abdicate a Father, or Subjects their Prince. 

F. You diſcourſe upon a wrong ground; for I never affirm'd, That Subjects 
had any Authority to abdicate or depoſe their Prince; nor hath the Convention 
aſſum'd any ſuch Power to themſelves: what they have done in this Affair hath 
not been authoritative, or as taking upon them to call the King to an account 
for his Actions, or to depoſe him for his Miſgovernment; but only declarative, 
to pronounce and declare as the Repreſentatives of the whole Nation, that by 
his endeavouring to extirpate the Proteſtant Religion, and to ſubvert the Fun- 
damental Laws and Liberties of the Kingdom, he had wilfully (I do not ſay 
willingly) abdicated the Government, that is, renounced to govern this King- 
dom any longer as a lawful King; which I take to be a tacit or imply'd Abdica- 
tion of it, as I have already proved. And I can ſhew you farther, that even 
Tully himſelf allows our ſenſe of an imply'd Abdication, in his third Philip- 
pick, when he ſays thus concerning Mark Antony, that by his offering a Crown 
to Ceſar, Eo die non modo conſulatu, ſed etiam libertate ſe abdicavit, &c. where 
you ſee Mark Antony is ſaid to have abdicated the Conſulſhip without any expreſs 
Renunciation of it; for Cæſar might have continued him in it after he had been 
declar'd Dictator. 

M. I grant your Authority to be good, yet even in this ſenſe this Abdication 
of the Conſulſhip could only take its effect from Anthony's own Will; for offer- 
ing a Crown to Ceſar, if he did not expreſly, yet he effectually renounced his 
Conſulſhip : for had Ceſar accepted it, he T0008 no longer have been the 8 
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the next Heir to be placed therein. 
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of a Popular State, but muſt thenceforth have acted by Authority from C. 
or not at all: But then this would not have agreed with your Notion of 2 
Forfeiture, which always ſuppoſes a Crime, and a depriving the Party offend. 
ing from his Office or Dignity, whether he will or not. So that if the Conven- 
tion have adjudged the King to have abdicated, they muſt ſuppoſe it to haye 
been by his own Conſent, or not at all; but if they ſuppoſed him to have for. 
feited, why did they not downright declare ſo, as well as the Scotch Convention 
had done? and then I could have told the better what to have ſaid to them, and 
have proved that only Subjects, and not Kings, are liable to Forfeiture. 

F. I will not deny, but that the word forfeited had been more proper than 
abdicated in this Vote of the Convention; but yet I think | have ſufficiently 
proved, that there is no great difference between a Man's abdicating an Eſtate 
by a wilful diſpoſing of it otherwiſe than the Law requires, and a Forfeiture of 
it: for as I ſhew'd you, a Tenant for Life aliening in fee, doth not only forfeit 
his Eſtate to him in reverſion, but is alſo an Abdication of it, though perhaps 
he had reſerved to himſelf a Leaſe of the Eſtate for Years : and this is called 3 
Forfeiture of the Eſtate, though he committed no other Crime, than the wrogg 
done to him in reverſion ; and therefore (as I ſaid before) this Forfeiture doth 
not always ſuppoſe any Crime for which the Party may be puniſh'd, otheryiſe 
than by the loſs of the Eſtate; nor yet doth it ſuppoſe any ſuperiour Power in 
the Party that takes it. — 
But your Exception againſt my Authority from Tully, of Mark Anthony's im- 
ply'd Abdication of the Conſulſhip without any expreſs Renunciation ot it, is 
very frivolous; for you your ſelf own, that Anthony did not expreſly, but ouly 
in effect reaounce the Conſulſhip, when he offered Cæſar the Crown: and if he 
did not do it expreſly, then it ſeems Anthony could renounce the Conſulſbip 
without ever intending it, by doing an Act that in effect abrogated his own 
Power; and why King James might not do ſo too with his Crown, I deſire you 
would ſhew me any ſufficient reaſon. But that the Convention did alſo look 
upon this Abdication of King James as a Forfeiture, appears plataly by their 
declaring the Throne vacant, without troubling themſelves to fiad out who was 

But to conclude : There might be a very good reaſon why the Convention did 
not think fit to make uſe of the word Forfeiture, as the Parliament of Scotia 
have done in the like caſe; for ſome of the moſt wary and prudent Members of 
the Houſe of Commons, conſidering that this word Forfeirure might prove of 
very hard digeſtion to a great part of the Houſe, and alſo might give great o- 
fence to divers of the Biſhops and Lords in the Houſe of Peers, they found out 
this new word abdicated, as an Expedient to ſolve that Difficulty, and which 
might not only expreſs the King's wilful Deſertion of the Government by his 
firſt Departure, but alſo his Renunciation of it, upon thoſe legal Conditions he 
was to hold it; ſince, as I have already obſerv'd, the word abdicated in their 
Vote refers not only to his having withdrawn himſelf out of the Kingdom, but 
to all the reſt of the Clauſes foregoing, or elſe they would ſignify nothing in 


that place, both the Abdication and the Vacancy of the Throne being grounded 


upon all of them alike. 1 ſhould now proceed to your laſt Exception àgainſt this 
Vote of the Convention, viz. That the Throne is thereby vacant ; but I ſee it is 
now very late, and therefore it is beſt to defer the farther diſcuſſing of that mat- 
ter till another opportunity, which I deſire I may have as ſoon as you pleaſe. 

AM. Yea, and then we will alſo conſider that part of the Convention's Decla- 
ration, whereby they reſolve that the Prince and Princeſs of Orange be declar 
King and Queen of England, &c. which if you can prove to me to be according to 
the Laws of England, | will then acknowledge them to be lawful King and Queen 
of England; but till I am convinced of it, I muſt beg their pardons. 

F, Well, I will wait on you again two or three days hence, and then I hope 
I ſhall make out thoſe Points as well or better than any I have done hitherto; 
and in the mean time I am your humble Servant. 

M. I pray do it better if you can, or elſe you will not very much edif me: 
but however I wiſh you good- night. 
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Bibliotheca Politica. 


DIALOGUE XII. 


I. Whether the Vote of the late Convention, wherein they 


declared the Throne to be vacant, can be juſtified from 
the antient Conſtitution, and Cuſtoms of this Kingdom. 

II. Whether the ſaid Convention, declaring King William and 
Queen Mary to be lawful and rightful King and Queen of 
England, may be juſtified by the ſaid Conſtitution. 

III. Whether the Act paſſed in the ſaid Convention, after it 
became a Parliament, whereby Roman Catholick Princes 
are debarred from ſucceeding to the Crown, was according 
to Law. k 


Am glad, Sir, you are come, for I was wiſhing for you; pray 
{it down, and let us begin where we left off. You may remem- 
ber you promiſed me, when we laſt parted, that the next 
time I ſaw you, you would make out to me from undeniable 

: Proofs and Precedents from our antient Hiſtories and Laws, 
that che preſent Convention had done nothing in voting the Throne vacant, 
and then placing the Prince and Princeſs of Orange therein, but what may be 
juſtified by the fundamental Laws and Conſtitutions of the Kingdom; for 1 
muſt ſtill believe (till I am better inſtructed) that there can be no Interregnum 
in England, but that it hath been from the firſt Inſtitution of the Government 
an Hereditary Monarchy, where the next Heir by Right of Blood (unleſs in 
ſome manifeſt Uſarpations) has always ſucceeded to the laſt Predeceſſor : As 
alſo our beſt Lawyers with one Conſent maintain in their Books of Reports, 
and the learned Finch, in his Deſcription of the Common Law, lays it down as 
an undoubted Maxim, That the King never dies; and therefore it ſeems altoge- 
ther new and unheard of before, for the Convention thus to declare the 


Throne vacant : for admitting that King James had never ſo juſtly for- 


feited or abdicated the Kingdom (term it which you pleaſe) yet certainly 
there could be no Vacancy of the Throne, ſince the next Heir by Blood ought 
immediately to have been declared King, or Queen, and ſo placed therein: 
whereas we heard in the Country, that there was almoſt ten days time before 
the Lords and Commons could agree whether the Crown ſhould be declared 
vacant, or not, and when it was ſo declared, it took up almoſt a Week's time 
more before they could agree who ſhould be placed therein. Whereas it was a 
difficulty only of their own making: for ſure the Prince of Wales (tho it is 
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BIBLIOTHECA POLITICA. 
true he is carried out of England) ought to have been immediately declare 
King, as was done in the Caſe of Edward III. who was ſo declared ia 3 
poſition or Reſignation of King Edward Il. 5 

E. Tho I grant, ever ſince the Crown has been claimed by Deſcent, the Law 
has gone as you have cited it, and that Finch's Law lays it down for a Maxim 
I ſhall not deny; but from the Beginning or Original of Kingly Gopern. 
ment, (whether we look before or after your Conqueſt) it will appear, that 
the Throne was often vacant, till ſuch time as the Great Council of the Kine. 
dom had agreed who ſhould fill it. And to ſhew you I do not ſpeak without 

ood Authority, pray tell me (if this Maxim had then obtained) why after 


the Death of William I. his eldeſt Son Robert Duke of Normandy did not imme. 


diately take upon him the Title of King of England, or at leaſt have done it 
after the Death of William Rufus ? who, you know, was placed on the Throge 
not by Right of Inheritance, but by his Father's Teſtameat confirmed ang ap- 
proved of (according to the antient Engliſh-Saxon Cuſtom of Succeſſion) by the 
common Conſent of the great Council of the whole Kingdom; and yet not- 
withſtanding, after the Death of this William, Henry his younger Brother ſuc. 


ceeded him by the free Election and Conſent of the ſame Council, and yet 


that Duke Robert ſhould never in all his Life-time take upon him the Title of 
King. Pray tell me likewiſe (if this Maxim had been then known) why 
Maud the Empreſs, immediately upon the Death of her Father King Henry |, 
did not take (nor yet her Husband the Duke of Anjou in her Right) the Title 
of King and Queen of England, tho ſhe had had Homage paid her, and Fealty 
ſworn to her in the Life-time of her Father, as the immediate Succeſſor to the 
Crown; and yet notwithſtanding, the utmoſt Title ſhe could aſſume was that 
of Domina Anglorum, Lady or Miſtreſs (not Queen) of the Engliſh ; whilſt Se. 
pben, who had no other Title but the Election of the great Council of the Na- 
tion, held both the Crown and Title of King as long as he lived? As alſo 
why Arthur Duke of Britain, who, according to the now received Rules of 
Succeſſion, was the next Heir to the Crown upon the Death of King Richard J. 
never took upon him the Title of King, unleſs it were that he very well knew 
that his Uncle King John had been placed in the Throne by the common Con- 
ſent and Election of the great Council of the Kingdom? So likewiſe after the 
Death of King John, why Henry his Son was not immediately proclaimed 
King, till ſuch time as the great Council of the Clergy, Nobility, and People, 
had met and agreed to ſend back Prince Lewis, whom they had choſen for 
their King (tho not being crowned, he never took upon himſelf that Title) 
and ſo choſe Henry III. (then an Infant) for their King? Laſtly, Why all theſe 
Princes, viz. Henry II. Richard I. and Henry III. who according to your No. 
tions were undoubted Heirs of the Crown, never took upon them the Title of 
Kings of England, nor are ſo ſtiled by any of our Hiſtorians, till after their 
Elections and Coronations, if it had not then been received for Law, that it 
was the Election of the People, and Coronation ſubſequent thereunto, that 
made them Kings; and till this was performed (tho they might look upon 
themſelves as ever ſo lawful Succeſſors) the Throne was notwithſtanding 
eſteemed in Law-vacant ? f | 
Therefore as for your Inſtance of King Edward IIl's immediately ſucceeding 
upon the Reſignation, of his Father (if you pleaſe better to conſider of it) 
that makes againſt you; for it is plain from Th. Walſingham, and H. de Knyg' 
ton, that Prince Edward ſucceeded not to the Crown by. Succeſſion, but the E- 
lection of the great Council or Parliament: the words are expreſs, Huic Eleclio- 
ni univerſus Populus conſenſit. And this was alſo owned by Edward II. bimſelf, 
who when the Commiſſioners of all the Eſtates of Parliament came in all 
their Names to renounce their Homage to him, yet in the midſt of all his Sor- 
row he gave them Thanks, Quod Filium ſuum Edwardum poſi ſe regnaturum eli- 


giſſent; which plainly ſhews, that the Parliament had then ſuch a Notion of a 


Forfeiture proceeding from his Depoſition, for violating the fundamental 
Laws of the Kingdom, that the eldeſt Son and Succeſſor could pretend no other 


Right to it (even in the judgment of the late King himſelf) but what Pro- 


ceeded from their Election. | 


M. I cannot deny but what you have now urged from matter of ins 


appear very plauſible to your ſelf, and thoſe of your Notions ; jet! wana 


\. 


Dialogue the Twelfth, 


looked cloſer into, I doubt not but the known Laws then received, and the 
Notions the People had then of a lineal Succeſſion by Right of Inheritance, 
will prove directly contrary to the matter of Fact: For you know very well, 


4 facto ad Jus non valet conſequentia; but that all the Princes you mentioned, 


except the three laſt, were really Uſurpers, and not lawful Kings, I ſhall let 

ou ſee by evident Authorities from the Hiſtorians of thoſe times. For, in 
the firſt place, tho I grant Milliam Rufus ſucceeded to the Crown by his Father's 
laſt Will, which was certainly unlawful (as being contrary to the received 
Laws of Succeſſion in Normandy as well as England) yet it was not by Election 
of the People, as you ſuppoſe, but by the Kindneſs of Archbiſhop Lanfranc 
his Godfather, and the Favour of the greater part of the Norman Barons, who 
came over with his Father, as well as out of Hatred to Duke Robert his elder 


4 
6 4 FLY 


Brother, that he was thus made King, So that William Rufus claimed as a teſta- B. H. S. pag. 
mentary Heir, and by reaſon of that Claim was advanced to the Throne by 368. 


the Aſſiſtance of Lanfranc's and the Biſhop's Faction, who then ſwayed the No- 
bility and People, but yet never owned any Election from them; ſo that if 
you rightly conſider this Story, you cannot call it an Election, but a Deſigna- 
tion or Nomination by his Father William the Conqueror, and conſented to 
by the major part of the Biſhops and Lords of the Kingdom, but not by their 
Election or Decree as a Common Council, as you ſuppoſe. 
But that for all this, Duke Robert his Brother, being aſſiſted by Odo Biſhop 
of Bayeux, and the Earl of Kent his Uncle, as alſo divers other Norman Lords, 
who, being ſatisfied of his Right, raiſed a War in England againſt Milliam, 


and great miſchief was done on both ſides, till at laſt a Peace was made be- 


tween them upon theſe Conditions, among others (as Matthew Weſtminſter re- 8. D. pag. 7. 
lates it) That becauſe of the manifeſt Right Duke Robert had to the Crown, F. 236: 


he ſhould have a yearly Penſion of three thouſand Marks out of the Revenue 
of England; and he, of the two Brothers, that ſurvived the other, if he died 
without Children, ſhould be Heir to the Deceaſed. And ſo far were they from 
thinking this Agreement ſtood in need of the Ratification of a great Council, 
that there were but twelve of the principal Men on each fide ſworn to ſce it 
duly obſerved. 

But if we come to conſider the next putting by of Duke Robert from his 
Right to the Crown, you will find it to have been done with a far leſs colour 
of Right than the former; for he being then abſent in the Holy Land, at the 
time of Rufws's Death, Henry his younger Brother laid hold of the Qppor- 


tunity, and aſſembling divers of the great Men of the Kingdom, he promiſed S. D. pag. 7- 


them to make a full Reſtitution of all their antient Laws and Liberties, and 
confirm them by his Charter, and abrogate ſuch ſevere ones as his Father had 
made; thereupon they did unanimouſly conſent to crown him King. Now I 
cannot ſee how this (managed with ſo much Artifice) Corruption can proper- 
ly be called an Election, ſince that ought to be a deliberate ſedate Action, and 
at which all the Perſons concerned ought to be preſent. But this could not 
poſſibly be; for King William was killed on the 24 of Auguſt, and buried the 
next day; and the day after, being Sunday, this pretended Election was 


made: And the Saxon Chronicle tells us, © That thoſe great Men, who Anno 1100: 


* were near at hand, choſe his Brother Henry King.“ So that this looks more 
like the Combination of a Faction of ſome Biſhops, Lords, and great Men, 
than the free Election of a King; ſince it was impoſſible for all that were, or 
ought to be preſent from all Parts of the Kingdom, to have notice to aſſemble 
and diſpatch that great Buſineſs in two days time. | 
But to let you ſee that Duke Robert did not fit down contented with this U- 
furpation upon his Right; as ſoon as ever he came from the Holy Land, he 
ſtrait made war upon his Brother, and many great Men of the Normans took 
his part. And this War was eagerly carried on for ſome time, and Duke 
Robert landing in England with an Army, King Henry marched againſt him 


with all his Forces; but (as the Saxon Chronicle alſo tells us) ſome principal Ibid. 


Men going between them, brought them to an Agreement, upon condition 
that King Henry ſhould pay Duke Robert three thouſand Marks Penſion yearly, 
and that he of the Brothers who ſurvived the other, ſhould be Heir of all 
England and Normandy, unleſs the Party deceaſed ſhould have Children of his 


Own. So that tho I] grant King Henry recites in his Charter in Matthem Paris, B. H. s. pag. 
that 369. 
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BIBLIOI H E CA P O LIT ICA: 


that he was crowned King by the Common Council of the Barons of E 


yet his ſaying ſo could give him no Right, and he muſt ſay this or nothing 
2 


for no other Pretence or Title he could have. And there never was any 0 
ther Uſurper in his Circumſtances, but muſt ſay that, or ſome ſuch thing * 
make out a Title: and therefore to anſwer your Queſtion, why Duke 3 
took not upon himſelf the Title of King, neither upon the Death of his Path 
nor after that of his elder Brother; I think this may ſerve for an Anſwer that 
he parting with his Right to both his Brothers ſucceſſively, he then looked Sy 
on it as needleſs to take the Title of King upon him, as not looking upon 
himſelf then to be ſo. | TT ERS 

F. I confeſs you have from your Doctor, together with ſome Aſſiſtance of 
your own, made a very cunning Gloſs upon theſe two great Inſtances of Vacan. 
cy and Election, to evade, if it were poſlible, that Right which the great 
Council of the Kingdom then challenged to themſelves; and therefore 1 ſhal 
make bold ſtrictly to examine what you have now ſaid. In the firſt Place, as 
to the Title of King William Rufus, tho I grant it was founded upon his Fa. 
ther's Teſtament, yet you ſee that this was not good alone, without the Con- 
ſent and Approbation of the Common Council of the Kingdom. I think j 
have ſufficiently proved at our laſt Meeting but one, when we diſcourſed of 
the force of the like Teſtament made by King Edward the Confeſſor to King 
William |, which according to the Engliſh- Saxon Law (that was ſtil obſerved) 
was never valid, until confirmed by the Conſent of the Mittena Gemot, or Coun. 
cil of the Wiſemen; that he that had both theſe, whether next Heir by 
Blood or not, was always eſteemed as lawful King, as I have alſo proved 
from the Teſtament of King Alfred. And tho you will take no notice of it, 
yet was this Teſtament of King William I. then produced and read in the Com- 
mon Council of the Biſhops, Earls, and Barons of the Kingdom, as appears 
by all the antient Hiſtorians who treat of this matter. I ſhall only give you a 
taſte of them: Matthew Paris expreſly relates the Circumſtances of it, in theſe 


er, 


words; Optimates frequentes ad Weſt monaſterium in Concilium convenere, ubi loci 


poſt long am conſultationem Gulielmum Rufum Regem fecere. And Abbot Brampton 


tells us, that it was done tn a fall Council, convocatis Terre Magnatibus; {o that 


here was nothing wanting to a full Election or Confirmation at leaſt of King 
William's Title, and till this was done, it is plain the Throne was vacant. 

But as for the Claim that Duke Robert made to the Crown, tho I do not de- 
ny but he might think himſelf to havea jult Title to it, by a received Cuſtom 
among divers Nations, by which the eldeſt Son is looked upon to have a 
Right before the younger ; yet that this is no Law of Nature, and conſequent- 
ly not Divine, I think I have ſufficiently proved at our ſecord Meeting. But 
that this Right of Succeſſion of the eldeſt Son was no fundamental Law of 
this Kingdom, I think 1 can ſufficieatly prove from our Exgl:ſh-Saxon Hilto- 
ries, as well as Laws. And as for what you ſay concerning thoſe Norman 
Lords and Biſhops who joined with Duke Robert, after his Brother was crown 
King, It 1s called no better than Treaſon by all the Writers of thoſe times; 
for Florence of Worceſter, and Sim. of Durbam, both tell us, that the King there- 
upon called together the Engliſh, and -opened unto them the Treaſon of the 
Normans ; and the Saxon Chronicler, who ſeemed to have lived about that 
time, compares the Treaſon of Biſhop Odo to that of Judas Iſcariot againſt our 
Lord. And thol grant King William might make ſuch an Agreement with his 
Brother Duke Robert, as you mention; yet as for the three thouſand Marks 
Penfion, which you ſay he was to pay him, I very much doubt it; ſince no 
Hiſtorian but Matthew of Weſtminſter, who lived between two and three hun- 
dred years after, makes mention of it: and therefore I think it is to be referred 
to the following Agreement betwixt this Duke and his Brother King Henry; 
which the Saxon Chronicle exprefly mentions. | - 

Having now examined and cleared the Title of King William Rufus, I come 
next to juſtify that of King Henry I. to the Crown, notwithſtanding all you 


have alledged againſt it, which yet is no more than what you ſaid before, that 


Duke Robert had an Hereditary Right, and therefore he could not be put by» 
which is to beg the Queſtion: for you cannot prove to me that he had this 
Right either by the Law of Nature, the Law of England, or the Law of Nor- 


mandy; not by the two former, as 1 have already proved: for your (ge 


Dialogue the T'welfth. 
himſelf being a Baſtard, had no better Title to the Dutchy of Normandy than 
his Father's laſt Will, before he went to the Fly Land; which was not good 
without the Conſent of the Nobility of that Dutchy, as appears by the Hil- 
torians of that time. So that the greateſt Objection you have to make againſt 
King Henry's being elected in a true Common Council of all England, is this, 
that the time was ſo ſhort between the Death of William Rufus and his EleQion, 
that it was impoſſible for all the Parties that had Votes to be there preſeat, 
which is a very bold Aſſertion; for how can you or your Doctor tell, that at 
the time when King William was kill'd, he might not then have held a great 
Council at Wincheſter (where he then lay) who might immediately upon his 
Death chuſe his Brother Henry for their King? for it is certain the Election 
was there the Day before his Coronation at London; and therefore it was very 
raſhly done to affirm, that this Election was not in a Common Council of the 


Kingdom, when all the Hiſtorians, and particularly W. Malmesbury tells us the I. V. þ. 156. 


manner of it, and the Diſputes there were about it, viz. that Henry was elec- 
ted King as ſoon as King William's Funerals were over, Aliquantis tamen ante 
Controverſiis inter proceres agitatis, &c. And H. de Knyghton reciting the Cauſe 
why Duke Robert was ſet aſide, viz, becauſe he had been always contrary and 


607 


* 


unnatural to the Barons of England; therefore quod plenario conſenſu & conſilio Col. 2374. 


torins Communitatis Regni, ipſum refutaverunt, & pro Rege omnino recuſaverunt, & 
 Henricum fratrem in Regem erexerunt : which plainly ſhews, that it was the Opi- 
nion of all the antient Writers, out of whom X#yghton took this Paſſage, 


that this Election was made by the free Conſent, and in a full Council of all 


the whole Community of the Kingdom. Nor does the After-claim of Duke 
Robert to the Crown at all alter the Caſe, for the Reaſons already given, as alſo 


becauſe the Agreement that was made between them, that he that ſurvived 


ſhould ſucceed the other, was never confirmed or agreed to by the great Council 
of the Kingdom; and therefore thoſe Norman Lords that joined with Duke Ro- 


bert here in England, are juſtly taxed by William of Malmesbury, and the Saxon Anno 1104. 


Chronicle, with Infidelity and Rebellion. And tho I grant that Matthem Paris 
(or rather Roger of Wendover, whom he tranſcribes) ſeems to condemn King 
Henry's taking the Crown as unjuſt, and contrary to Right, and that he there- 
fore feared the Juſtice of God, eo quod fratri ſuo primogenito, cui jus Regni ma- 
nifeſte competebat, temere uſurpando injuſtè nimis abſtulerat : yet this Author wri- 


ting about the middle of the Reign of King Henry III. who had ſucceeded his 


Father by a pretended Right of Inheritance as well as Election, it is no won- 
der if he, who writ near a hundred years after this Tranſaction, ſhould give 
his Judgment in this matter according to the common Opinion and Prejudice of 
that Age, and muſt certainly ſpeak by gueſs; for how could he otherwiſe af- 
firm (unleſs he had been acquainted with that King's Thoughts) as he doth in 
the ſame place, that he felt Conſcientiam ſuam in obtentu Regni cauteriatam ? ſince 
no other Writer, either at that time, or after it, does thus blame King Henry 
for taking the Crown. 

But as for the account you give why Duke Robert never took upon him the 
Title of King, if the Throne had not then been looked upon as vacant, be- 
cauſe of the Agreement which he made with his Brothers, by which he parted 
with his Right fora Penſion during his Life, it is not at all ſatisfactory: for, 
in the firſt place, neither of theſe Agreements were made till above a year af- 
ter his pretended Title did accrue to him by the Death of his Father and Bro- 


ther; and therefore he ought, if he had looked upon himſelf as true King, to 


have immediately taken the Title upon him, which he never did, So likewiſe 
the Agreement it ſelf makes wholly againſt your Notion of any Hereditary 
Succeſſion to the Crown to be then ſettled, ſince the main Clauſe in both theſe 
Agreements is, that the Survivor ſhould be Heir to him that died firſt, unleſs 
he left Children of his own to ſucceed him: which plainly ſhews, that in the 
Opinion of both thoſe Princes, and of the great Men that ſwore on either ſide 
to 1ce it obſerved, they knew of no ſuch ſettled Right of Succeſſion in their 
Heirs, which they themſelves could not part with, or elſe this Clauſe had been 
wholly in vain ; ſince both King William and King Henry's Children were to 
2 ſucceeded to the Crown of England, by virtue of both theſe Agreements, 

efore the Sons of Duke Robert, had his Son William (who was only Earl of 


Handers) ſurvived him. 
But 
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L. I. p. 178. 


M. Par. J. 86. 
M. Weſt. 246. 


BIB LIOT HE CA POLITI CA. 

But now, if you pleaſe, you may proceed with your other Exceptiong 
againſt the reſt of the InſtanceY I have here given you of the Vacancy of the 
Throne, till ſuch time as the Common Council of the Kingdom had agreed 
whom to place therein. 3 

M. As to what you have ſaid in defence of the Vacancy of the Throne. af 
ter the Death of King Henry I. it carries leſs ſhew of Reaſon than what you 
urged in the former Caſes ; ſince all Writers agree that this was a manifeſt 
Ulſurpation in Stephen, who could pretend no ſort of Title to the Crown 
himſelf, as well as Perjury in the Biſhops, Lords, and great Men of England 
who having ſworn Fealty to King Henry's Daughter Aaud in his Life-time. 
made Stephen Earl of Blois their King: therefore MVilliam of Malmesbury, 2nd 
all the Writers of thoſe times, accuſe Stephen of downright Perjury and ſur. 


pation; and likewiſe relate, that he was advanced to the Crown thro the 


power of the Londoners and Citizens of Wincheſter, But yet all theſe Enden. 
vours had been in vain, unleſs he had been aſſiſted by his Brother Henry Bi. 
ſhop of that City, and then the Pope's Legate in England, and favoured by 
the Archbiſhop of Canterbury, who crowned him: And yet for all this there 
was but a very ſmall Faction of the Biſhops and Lords who were for his Coro— 
nation; for V. MMalmesbury tells us, Coronatus eſt ergo in Regem Angliæ Stephanus 
tribus Epiſcopis praſentibus, nullis Abbatibus, pauciſſimis Optimatibus. 7 
And many of the Nobility and great Men of England were ſo ſenſible of 
this, that being headed by Robert Earl of Glouceſter (the Empreſs's baſe Bro- 
ther) they raiſed a War againſt Stephen, which after her coming over hither 
was carried on with great Vigour, And tho ] grant, that after divers Chan- 
ges of Fortune the Empreſs was at laſt forced to quit the Kingdom, yet her 
Son Duke Henry did not fail to continue his Claim to the Crown in right of 
his Mother; and coming over into England, renewed the War againſt King Ste- 
hen, which was at laſt compoſed by an Agreement between them, which, as 
Matthew Paris and Matthew Weſtminſter relate it, was thus: “ That King Ste- 


4 phen acknowledged, in an Aſſembly of Biſhops and other great Men of the 


c Kingdom, that Duke Henry had an Hereditary Right to the Crown; and 
ce the Duke thereupon as kindly granted, that King Stephen ſhould peaceably 
<« poſſeſs it during his Life.“ So that it is certain, till this Agreement (even 
by his own Acknowledgment) he had no Right to it: and tho I grant that 
the Empreſs Maud, for ſome Reaſons we are not able to give a true account of, 
never took upon her the Title of Queen; yet it is very certain that ſhe aQed 
as ſuch during all the time ſhe was in England, receiving Homage and Fealty 
from thoſe Lords and others who came over to her ſide, and alſo granting 
Charters and conferring Honours by the Title of Angloram Domina; which 
ſhews, ſhe looked upon her ſelf to be the ſupreme Governeſs of the Kingdom, 
tho not under the Title of Queen, So that I think you can find nothing in this 
Tranſaction that can ſupport your Notion of Vacancy. | 

F. Pray give me leave to anſwer what you have now ſaid before you pro- 
ceed farther : Firſt, I cannot excuſe either King Stephen for taking the Crown, 
or the Biſhops and great Men that ſet it on his Head, from Perjury and In- 
juſtice ; ſince the Empreſs Maud had been before, in a Common Council of 
the whole Kingdom, declared the lawful Succeſſor, and that Fealty had been 
ſworn to her as ſuch, All that I inſiſt upon in this Affair, is this, that O 
fieri non debet, factum valet : And tho this ought not to have been done, 
yet when once done it did ſtand good; and if whilſt the Throne was vacant, 
King Stephen, by the Election and Conſent of the Biſhops and great Men ot 
England, was placed therein, he was therefore looked upon as true and lawful 
King as long as he lived. And this was indeed the Reaſon why the Emprels 
never took upon her the Title of Queen of England, no not when ſhe had taken 
King Stephen Priſoner, and one would have thought might have juſtly done it 35 
a Conquereſs : But yet ſhe forbore it, becauſe that Title was not then to be 
taken without the Conſent of the great Council of the Kingdom, which I can- 
not find ſhe ever held, her Party being not great enough to make one- And 
tho 1 cannot deny but that ſhe might in ſome Particulars exerciſe ſome Pre— 
rogatives of Royal Power, yet this was only upon a pretence of her being 


elected and ſtiled by this Title of Lady of the Engliſh, in a Synod of the Cler- 


y at inc haſter, by the Procurement of Henry the then Biſhop of that See, ns 
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Dialogue the Twelfth. 
the Pope's Legate, who was now turned againſt his Brother King Stephen: For 
ſhe was never. generally received nor owned as Queen, nor did ſhe ever exerciſe 
thoſe great Prerogatives of Sovereign Power, iz. calling of great Councils, 
making of Laws, raiſing of Taxes, or coining Mony. wh beg, 

But whereas you repreſent King, Stephen to have been elected but by a very 
ſmall Party of the Biſhops and Noblemen of England, yet it is very much to be 
doubted whether Wiltiam of Malmesbury (who dedicated his Hiſtory to Robert 
Earl of Gloceſter, King Stephen's greateſt Enemy) being no Friend to his Ti- 


- 


tle, is to be altogether credited in this matter. For Henry of Huntington Pag. 386. 


(who lived not long after) tells us expreſly, that Omnes qui Sacramentum j ura- 
verant, tam Præſules quam Conſules & Principes, aſſenſum Stephano præbuerunt & ho- 
minium fecerunt. And it is alſo as certain that the Earls of Gloceſter and Cheſ- 
ter (the two greateſt Men of England) did then likewiſe ſwear Allegiance to 
him, and own his Title, tho they afterwards revolted from him again; yet 
could they do nothing conſiderable againſt him, till his own Brother the Bi- 
ſhop of Wincheſter revolted alſo from him, upon pretence that the King had 
violated the Rights of the Church. And tho it is true that after the Empreſs's 
Departure out of England, Duke Henry her Son came over and proſecuted the 
War againſt King Stephen, yet could it not be in his own, but his Mother's 
Right, who was then alive. Nor could the Agreement you mention be made 
between the King and the Duke, as having then a Right to the Crown in his 
own Perſon, ſince we read of no Conceſſion the Empreſs his Mother had made 
to him of it; and therefore whatever Title Heury could claim thereunto upon 
the Death of King Stephen, it was wholly due to this King's adopting him for 


his Son, and declaring him his Succeſſor, upon condition that he himſelf ſhould Hagulſtad. col. 


Vid. Hen. 
Hunt. p. 395. 


Richard. de 


enjoy the Crown during his Life: Which Agreement was ſolemnly confirmed 374. Joh. de 


and ratified, and that by Oath, in a full Aſſembly of all the Biſhops, Lords, 
and great Men of the Kingdom, For Ordericus Vitalis, in his Annals, pag. 989. 
is very expreſs in the manner of this great Tranſaction, in theſe words: Sic 


Hag. P. 28 2. 


tamen in præſentiarum ipſe Rex & cateri potentes Sacramento firmarent quod Dux 


poft mortem Regis, ſi tempore eum ſuperviveret, paciſice & abſque contradictione 
Regnum haberet : therefore as long as the Empreſs Maud lived (who died after 
her Son King Henrys coming to the Crown) 'tis plain he could have no He- 
reditary Right to it, notwithſtanding what Matthew Paris and Matthew Weſt- 
minſter (who lived long after theſe Tranſactions) have ſaid to the contrary, 
who therein are to be looked upon as Authors that ſpeak their own ſenſe, ra- 
ther than that of the Writers of thoſe times, : 

M. lconfeſs what you have urged in this matter, concerning Duke Henry's 
being admitted as Heir of the Kingdom during the Life of his Mother the Em- 
preſs Maud, ſeems to the purpoſe : and there could be nothing ſaid againſt it, 


but that this was done by the Conceſſion of the Empreſs her ſelf, who ſur- 
rendred all her Pretenſions to her Son, tho we have no particular account of 
it; or elſe (which is more likely in my Opinion) that the Government of 


Women being then unknown in England and Normandy, and conſequently 
odious to the Engliſh and Norman Nobility, and for which reaſon chiefly they had 
before ſet this Empreſs aſide, they thought they did in effect perform their Oath 
to her, when they acknowledged her Title in her Son Duke Henry, who is 
ſaid, by the Hiſtorians of thoſe times, to have ſucceeded Stephen Fure Heredi- 


tario; which could not at all agree with your Notion of his receiving his Title 


from the Conſent or Election of the great Council. | 

But J ſhall paſs over this, and come to your next Inſtance of the Vacancy of 
the Throne, which you pretend to have been upon the Death of King Henry 

the Second. Now your only Argument to prove this, is, that King Richard, 

tho his eldeſt Son alive, was only called Duke of Normandy, and never King 

of England, till after his Coronation 3 whoever will but conſider. the Cir- 

cumſtances of this matter, will find that he was indeed owned for King of 


England before his pretended Election or Coronation, For before his coming 


into England to be crowned, Roger Hoveden tells us, © T hat every Freeman 
b: of the whole Kingdom, by the Command of his Mother Queen Eleanor, 
_ ſwore, Quod fidem port abit Regi Anglie Richardo Regis Hen. filio * which 
Plainly ſhews, that he was then by common Intendment looked upon as King 


before his Coronation: Tho I confeſs that this very Author alſo relates, * 
Liii g 
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BIBLIOT HEA Pokttica 
all the Eſtates of the Kingdom were aſſembled, at London, by whoſe Coung 
and Aſſent the ſaid Duke was conſecrated and crowned Ring of England 
ind tho Ralph de Diceto, then Dean of St. Paul's (who in the Vacancy of hes 
Church then ſupplied the Office of the Biſhop at Ring. Richard's Coronation) 
hath this Paſlage 3 Comes itaque Pictavorum Richardus Hereditario Fure premo. 
vendus in Regem, poſt tam tleri quam populs ſelemnem G. debitam eleſtionen inugs 
lutus eſt triplici Sacramento, &c., Now what can this ſolemn and due Ele&ion 
here ſignify ? Or what can it mean farther, than that R:chard, being King by 
Hereditary Right, was ſo owned and recognized by the Clergy and Laity 2 

F. I deſire 1 may, reply to this before you proceed farther. I confek 
what you ſay about the Empreſs Maud's Surrender of her Right to her Son 
Duke Henry would .be conſiderable; if you had any Authorities from our aq. 
tient Hiſtorians to ſupport it; but ſiuce you have not, I look upon it as no bet. 
ter than a mere Surmiſe of thoſe of your opinion, that the Crown was then 
enjoyed by an Hereditary Right, without any Conſent or Election of the 


% 
4+ 


People. And fo likewiſe is your other fancy, that hecauſe Women were then 


looked upon as, uncapable to govern, therefore the Biſhops and great Men of 
the Kingdom ſuppoſed they had ſufficiently performed their Oath of Alle. 
giance to her, by acknowledging her Son Duke Henry for the right Heir of 
the Crown. Now if this had been ſo, pray tell me to what purpoſe King 
Henry I. (Father to the Empreſs) ſhould have made all the Eſtates of £yg1,,4 
ſwear Fealty to his Daughter, if a Woman had been then looked upon as un- 
capable to govern? Or to what purpoſe ſhould the Clergy, in the Council at 
Wincheſter, chuſe this Empreſs, as the King's Daughter, Lady both of Eng- 


land and Normandy, as William of Malmesbury tells us expreſly that they did, 


and that he was preſent at it? Or how could the great Council of the King- 
dom believe that they had ſufficiently ſatisfied their Oath to the Daughter, in 
conferring the Allegiance that was due to her upon her Son? I am fare no 
Heireſs of the Crown would look upon that as a good Performance of their 
Oath at this day. When you can anſwer me theſe Queries, I ſhall be of your 


Opinion in this Point, but till then I beg your pardon. 


But as to what you fay againſt the Vacancy of the Throne upon the Death 


of King Henry II. till King Richard was elected and crowned, I deſire no better 


Authority to the contrary than thoſe very Authors you have now cited for 
your Opinion: For firſt Hoveden, in the very place you have quoted him, ſays, 
« That the Duke was to be [in Latin, in Regem] crowned King by the Coun- 
«< ſel and Aſſent of all the Parties there preſent.” Now if I underſtand any 
thing of Grammar or Senſe, he was not King before, and therefore needed 
their Aſſent to make him fo. Likewiſe in the next Quotation from Rath a: 
Diceto, the Duke is ſaid, Hereditario Jure promovendus in Regem; which words 
being in the Future Tenſe, ſhew he was not then, but was to be promoted to 
that Dignity. Now if his Hereditary Right alone could have done it, then to 
what purpoſe are all theſe words foregoing ? So that tho this Right gaye hin 
a fair Pretence to ſucceed to the Crown, yet it is plain from both the Au- 


' thors you have quoted, that he did not till after the due Conſent and Elec- 


tion of the Clergy and People: So that after all, your Queſtions (what can this 
ſolemn and due Election ſignify ? or what can it mean farther, than that Ri- 
chard being King by an Hereditary Right, was ſo owned and recognized by ihe 
Clergy and Laity ? ) will receive a very eaſy Anſwer from what has been al- 
ready ſaid, till you can ſhew me out of any Dictionary, that Conſilium and Aſ- 
ſenſus (which are the words of Hoveden) and the words ſolemnis & debita Elec- 
nified an Owning or Recognition of an Hereditary Right. _ 

I confeſs the only colour you have for your Interpretation of thoſe words in 


Hoveden, which you have now cited, is Queen Eleanor's making every Free- 


man of the Kingdom ſwear Fealty to Richard King of England, as to their 
Liege Lord: from whence you would infer, that by common Intendment of 
Law he was looked upon King of England before he was crowned, and cone. 
quently there could be no Vacancy of the Throne. Now admit that he Was 
commonly called King before he was crowned, or that the Queen his Mother 
would make the People ſwear to him as ſuch ; yet that could not make him fo, 
ſince the ſame Hiſtorians alſo tell us, that Hubert Archbiſhop of Canterbury, 141 


Wiliam Earl Mareſchal, made the People of England take a like Oath to John 


Dialogue the Pavelfth, 


John as their Lord (not King) immediately after the Death of King Richard 
his Brother; and yet I ſuppoſe you will not affirm, that their ſwearing Fealty 
to him as their ſuperiour Lord, made him King, or gave him a juſt Title to 


the Crown. AndI1 deſire you, or any indifferent Man, to tell me which was 


Hoveden's Opinion, whether this ſwearing Fealty was a ſufficient Declaration 
of his being King, or elſe all thoſe other Expreſſions which ſigaify the contra- 
ry, when immediately before his Corqnation he /only-calls it Ducem Richardum, 
qui coronandus erat in Regem; which I think is as plain a Diſtinction of his be- 
ing a Duke before he was crowned, and a King afterwards, as words can make. 
M. I ſee it is in vain to urge this Point any longer, and therefore I ſhall 


proceed to your next Inſtance of the Vacancy of the Throne, after the Death 


of King Richard, until King Fohn was placed therein. Now tho it is certain 
that this Prince was an Uſurper upon his Nephew Duke Arthur, yet whether he 
was ever elected in a Common Council of the Biſhops, Earls, and Barons of 
the Kingdom, is very doubtful : But ſuppoſe he, were, it was done wrongfully, 
and to the prejudice of Arthur Duke of Britain, the right Heir to the Crown, 
who being young and a Stranger, it is no wonder if he were put by, and his 
Uncle, who was a Man, and better acquainted with England, having the Inte- 
reſt of the Archbiſhop of Canterbury, and moſt of the great Men, got the Crown 


from him; and yet for all that Hoveden, who was alive at this time, ſpeaks 


not a word of his being elected, but only that upon his coming into Ergland, 
he was received by the Nobility, and crowned by Hubert Archbiſhop of Can- 


terbury. So that there is not one word there of any Election by, but only a 


Submiſſion from, the Lords Spiritual and Temporal to King John, and a Re- 
cognition that he was their King. Nor indeed could he need it, if it be true 


what the ſame Author tells us, That when King Richard deſpaired of Lite, Hoy. , 449. 


ce he deviſed to John his Brother the Kingdom of England, and all his other 

& Lands, and cauſed all thoſe that were preſent to do him Fealty.” And this 

is related by Hoveden, in all probability an Eye-witneſs of theſe Tranſactions. 
So that the firſt Author we find to mention any thing of the Particulars of 


this pretended Election, is Matthem Paris, who has given us the Speech which Matt. Pariſ. 
the Archbiſhop made at this ſuppoſed. Election, and alſo recites the Arch- J. 197. 


biſhops, Biſhops, Earls, and Barons, and all others who ought to be at his 
Coronation.. The Archbiſhop ſtanding-in the middle of them, ſaid thus: 
« Hear all of you, your Diſcretion ſhall kaow, that no Man hath Right to 
&« ſucceed in this Kingdom, unleſs, after ſeeking God, he be unanimouſly cho- 
« ſen by the Univerſity of the Kingdom:“ (that is, thoſe that are here ſaid 
to meet at London.) The reſt of the Speech needs no repeating, only he lays it 
down for Law (which I think was never heard of before) . That if any of 
the Progeny of the dead King did excel others, they ought more readily to 


“ conſent to the Election of him.“ And ſo upon this Speech made in behalf 
of Earl John, and full of a great deal of fulſome Flattery, he was declared 


King. Le x7 OS I. ; > R 459-5 

Bat to let you ſee what a ſort of Man this Archbiſhop Hubert was, take what 
the ſame Author tells us in the ſame place; that being asked afterward why he 
{aid theſe things, he anſwered, © That he gueſſed, and was aſcertained by cer- 


<« tain Prophecies, that John would bring the Kingdom, and . Crown into great Ibid, 


« confuſion; and therefore leſt he might have too much liberty in doing it, 
<< heaffirmed, he ought to come in by Election, and not by Hereditary Succeſ- 
« ſion,” Now tho this learned Doctrine of the Archbiſhop aſſerts a Right of 
Election in the Convention of Biſhops, Earls, Barons, &c. yet by his own 
Anſwer, when he was asked why he ſaid theſe things, it clearly diſcovers it 
to be oaly a Deſign and Artifice ia the Archbiſhop, to cauſe them to ſet up and 
make John King, and in which alſo he denies any ſuch Right of Election. But 
ſince Hoveden, nor any other of our antient Hiſtorians make mention of this 
Election, but only of his Coronation, and the Biſhops, Earls, and Barons aſ- 
ſiſting at it, not giving their Conſents to it, it may very well be, that that Sto- 
ry of an Election, and this Speech of Archbiſhop Hubert, might be only an 
| Invention of Matthew Paris, or rather of Roger of Wendover, from whom he 
took moſt of his Hiſtory : but that this Doctrine of the Archbiſhop, concern- 
ing the Election of our Kings, if meant according to the modern underſtand- 
ing of it, was then new, Gervaſe, a Monk of Canterbury in the year 1 ay. 
liii 2 72 who 
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who alſo ſpeaks of the Coronation of Henry J. ſays, it was manifeſt; and 
known almoſt to all Men, that the Kings of Esgland were only obliged and 
bound to God for the Poſſeſſion of the Kingdom, and to the Church of Ca. 
terbury for their Coronation © Mauifeſtum eſt autem & omnibus fere notum, Ne. 
ges Angliæ ſoli Doo oblig avi & teneri ex ipſius regni adoptione, & Eocieſiæ Cantus. 
rienſs ex Coronatione. 15 20 TROVE TE 1 4k 3 f ? "7 25 A 1 5 

Bot that King John was looked upon as an Uſurper, is very certain, ſince 
befides ſome of the honeſt Engliſh- Nobility that took Duke Arrbur's part, the 
King of France did alſo make war upon King John on his Nephew's account, 


becauſe he looked upon him as true Heir to the Crown; and therefore hen 
King John had privately made away his faid Nephew in Priſon, the King of 
France ſummon'd him, as Duke of Normandy, and Peer of France, to anſwer 
for the Murder in an Aſſembly of the Peers of Fravce' at Paris; where, for his 
refuſing 'to appear, he was condemn'd to death, and his Dukedom of Normandy 
declared forfeired to the King of France. SAG Le vip Cr 8 
F. I confeſs you have ſaid as much as can be, to prove that King John had 'no 
Hereditary Right to the Crown, nor was ſo ſolemnly elected to it (as Marthe 
Pars relates; ) but yet for all this, I think I may very juſtly oppoſe all that you 
have now ſaid ypon this Head: for in the firſt place, it was chen very mach 
diſputed (as it hath been alfo ſince that time) if an elder Brother died, and 
teft a Son a Minor, whether his younger Brother or his Son ſhould ſucceed, 
For tho the People of Abjau, and thoſe of Gulinne, own'd Duke Arthur for 
their Prince, yet the States of Normandy were of another mind, and by vir. 
tue of King Richard's Teſtament, he was immediately after his Death inveſted 
with that Dukedom ;/ nor was he then at all oppoſed in it by the King of 
France, tho ſupreme Lord of the Fee: and as for England, beſides his Brother's 
Teſtament, whereby he left him Heir of all his Territories, it was alſo then 
generally held in England as moſt conſonant to the antient Engliſh-Saxon Lim 
of Succeſſion; : that the Uncle ſhould ſucceed to the Crown before the Nephew. 
Therefore it is no wonder if Duke Arthur found fo ſmall a Party here, not any 


Biſhop, Earl or Baron (as I'read of) owning his Title: and as for the King 
of France, it is alſo as certain, that he did at firſt:own King John for Lawful 


King of England, and Duke of Normandy, and entred into a Treaty of Peace, 
and made a League with him as ſuch; tho it is true that after wards, when he 
had a mind to pick a quarrel with that King, he then ſet up Duke Arthur's 
Title. And tho this Duke was made away in the beginning of King Jahns 
Reign, yet did not the King or Peers of Fance ever take any notice of it, til 
about twelve or thirteen Vears after, when he had now unjuſtly conquered all- 
mandy, and almoſt all that King's other Territories in France; and then wanting 
a Title to keep them, he began this Proſecution you mention againſt him, and up- 
on his Non- appearance he was condemned unheard, * But that the King of France 
himfelf, and all the great Men of that Kingdom, did look upon him to hate 
been lawful King of England, appears by that Speech which Matthew Paris re- 
lates to have been made after King John's Depoſition by the Barons of England, 
by a Knight whom Prince Lewis of France had made his Procurator, to treat 
with the Pope's Legate about his coming over hickher: * where, when he had 
« recited that King John had been condenin'd by his Peers for the Death of his 
& Nephew Arthur, and that he had been alſo for his great Cruelties and: other 
«. Wickednefs'depoſed by the Barons of England; and farther-reciting that the 
« ſaid King, without the Aſſent of his Nobility had reſign'd his Kingdom to 
ce the Pope to Hold it of him at an annual Tribute of a thouſand Marks: (the 
reft I will give you in Latin, becauſe you your ſelf may tranſlate it) Et Co- 
ronam Angliæ ſine Baronibus alicui dare non potuit, potuit tamen dimittere m7 
quam ſtatim cum re ſignaverit, Rex eſſe deſtit, & Regnum ſine Rege vacavit, vacans 
itaque Regnum ſine Baronibus ordinari non debuit, &c. So that you may {ee that 
by the Order of Prince Lewis, and the Allowance of the King of France him- 
ſelf, every one of our Opinions are maintain'd for good: Firſt, That King 
John was, before the Reſignation of his Crown to the Pope, true and lawful 
King. Secondly, That by that Reſignation to the Pope, he did diſmiſs or 
abdicate his Right to it; (for fo 1 ſuppoſe the word dimittere Regnum is here 
to be render'd.) Thirdly, That upon this Difmiſſion of the Crown, 2 


Throne became vacant. Fourthly, That upon this Vacancy the Kingdom mel 


not -be-confer'd without the Conſent of the Barons, that is, the great Council 
of the Kingdom. K. re 


But let King Fobr's. Right. to the Crown have been what it would, it is cer- 


tain, that he could not take it upon him, until ſuch time as this Great Council 
had both heard and allow'd his Title: and that this was in the nature of an 
Election, notwithſtanding his Brother's Will, appears by that Account Which 
Rog er endover and Matthew Paris have given us of it; which tho Hoveden and 
other Writers have omitted, yet doth it not therefore follow, that this was 
all the pure Invention of Roger of Wendover, or Matthew Paris, ſince the for- 
mer, living near that time, might write from the Relation of ſome that were 
then preſent; and as for the latter, I look upon him, tho a Monk, as a Man 
of too great Integrity to invent any thing of his own head. And I confeſs 
the Account that Archbiſhop Hubert gives, why he put King John's Title rather 
upon Election than Succeſſion, looks very ſuſpicious; ſince the Archbiſhop muſt 
thereby have made himſelf a Knave and a Hypocrite, and ſeems alſo to con- 
tradict what Marthew Paris had before ſaid, viz. © That all thoſe that heard 
4e his Speech, dared not fo much as doubt of theſe things, knowing that the 
«« Archbiſhop had not thus judged of this matter without cauſe.” And there- 
fore I grant that this part of the Relation, concerning the Archbiſhop's vindi- 


cating of himfelf for thus giving his Judgment, might be a Story commonly 


taken up, and being told to this Author, was by him inſerted in his Hiſtory at 
a time, when;1:grant the Crown of England began to be thought ſucceſſive, by 
_ reaſon that King Henry III. had ſucceeded as the eldeſt Son of his Father, tho 
he was not for all that admitted without Election, as I ſhall prove by and 
by. But that King Jahn was made King by Election, tho he claim'd it 


from his Brother by Succeſſion, likewiſe appears from his own Charter, ſtill to 
be ſeen at this day in the Archbiſhop's Archives at Lambeth; wherein he re- Vid. Charta 


cites, that he came to the Crown, Jure hæreditario, & mediante tam Cleri quam moderationis 
| feodi magni 


Populi unanimi conſenſu & favore. Where you {ee plainly that he derives his 
Title from the Conſent and Favour of the Clergy and People, as well as his own 
Hereditary Right. | LO I ec” 


M. Notwithſtanding what you have now ſaid, I cannot agree with you, that 


by theſe Words you have cited from this Charter, is to be underſtood any 
for mal Election of the Clergy and People; but that this unanimous Conſent 
mention'd in it, was rather their Acknowledgment of his Title, and Submiſſion 
to him, than any thing elſe : for according to Hoveden's Relation of his com- 
ing to tne Crown (which I think the moſt exaQ extant) the whole Nation 
ſubmitted, and ſwore Fealty to him againſt all Men, before he came over into 
England. 1 | : | 
But as for his Son Henry III. it is much more plain that he ſucceeded by Succeſ- 


ſion, and not by Election, as being the eldeſt Son of the late King his Father, 


as appears by the Relation of his Coronation in Marthew Weſtminſter, who tells 


us thus: Henricus Johannis promogenitus in Regem inunctus & ſolemniter coronatus Fol. 277. 


eft. And tho from the Speech which was made to the Clergy and Nobility 


that were then at Glouceſter by the Earl Marſhall, tis pretended, that Henry s. D. 5. 12. 


was elected; yet I dare ſay, if any one do but impartially conſider the Tenour 
of it, he will find that the Deſign of it was rather to perſuade all thoſe then 
preſent to return to their Duty, and acknowledge him for their King, whom 
God and Nature had deſign'd for that great Charge: for the Earl begins his 
Diſcourſe to them thus, (as it is in Knighton) Ecce Rex veſter ! (which certainly 
could not then be true, if an Election was neceſſary to make him ſuch) but 


amongſt the reſt of his Arguments, he urges this; Hunc igitur libeat Regem Col, 2426. 


Gicere, cui ipſum Regnum debetur; Tou ought to chuſe him, to whom the Kingdom is 
aue: (which ſurely it can be to none, if it be not Hereditary.) And what puts 
all out of doubt, that the Kingdom was not then (and if not then, I am ſure 
never ſince) Elective, is the Anſwer of Hubert de Burgh to Lewis, when he 
ſummon'd him to deliver up Dover-Caſtle to him, fince his Maſter, for whoſe 
uſe and ſervice he held it, was dead: but ſee his Anſwer, „If my old Miſter, 
** ſays he, be dead, he has left behind him Sons and Daughters to ſucceed him.” 
A thing he never would have aſſerted, had he not thought there had been a 
Divine Right ſomewhere elſe than in the People. 


F. Before 
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Mat, Paris, 


J. 574» 


Mart, Paris, 
F. 288. 
Mat. Weſtm. 


F. 276. 


. 145. 


. 


Acknowledgment and Submiſſion, L underſtand neither Engliſh nor Latin. Nor 


is this any Anſwer to the expreſs Teſtimony of Roger of Wendover and Aa, 


if it had, what need had there been of this Teſtament? tl; 

But for all this Right, 1 do not find that this poor Princeſs Eleanor had any 
of the Biſhops or great Lords to take her part, but all: the Diſpute then was 
at this great Convention at Glouceſter, whether they ſhould abjure Prince Lewis, 
whom moſt of -them had before choſen for their Lord, and adhere to Prince 
Henry, there preſent before them, as Matthew Paris tells us; Erat autem ea 
tempeſt ate inter Optimates Anglia fluctuatio maxima, cui ſe Regi committerent; Ju- 


venine Henrico, an Domino Ludovico? So that it ſeems, by the Relation our 
Hiſtorians give us of this matter, it was not from any great ſenſe that the 
Clergy and Nobility had of the Juſtneſs of Prince Henry's Title, that made 


them agree to chuſe him King; but the Hatred they then bore to Prince Leni 
when they found he had broken his Contract with them, and put all the ſtrong 


places of the Kingdom into the hands of Frenchmen, and treated the Engl 


Nobility with Scorn and Contempt: and therefore no wonder if they prefer 
an innocent young Prince of their own Nation, who had never been guilty of 


his Father's Faults, before a Stranger, whoſe fraudulent Dealing with them they | 
had found not to anſwer their Expectations. And therefore Mat. Weſtminſter 


tells us, that omnes Nobiles Terre in brevs ipſi juveni Regi Henrico, qui nihil culpe 
verſus eos meruerat, fideliter adbhæſerunt. 1 [EE 4 

But to prove farther, that this King came in by Election, and not by Suc- 
ceſſion, appears by what our Hiſtorians relate concerning the manner of it. 
Henry de Knyghton, in his Chronicle, tells us, that on the Feaſt of St. Simon and 
Jude, Henry, Son of King John, in Regem erigitur viribus, & induſtria Gualons 
Papæ Legati; which plainly ſhews that he was not King before: and J deſre 


no better an Authority than your own Author, Matthew Weſtminſter, who 1ays, 


that he was in Regem inunctus, anointed to be King; which ſhews that he 
thought him not ſo before his Coronation. And tho l grant Mat. Paris makes 
the Earl Marſhal to begin his Speech, with thoſe words, Ecce Rex veſter ! as you 
relate them; yet this was no more than an Alluſion to that place in St. John, 
Chap. 19. Behold your King! it being uſual in thoſe days to begin their Speeches 
with a Text of Scripture. So that the Earl did not intend to be underſtood 
literally, for then he ſhould have in this Speech contradicted what he had faid 
before: for tho to prepoſſeſs their Minds, he ſays of the young Prince there 
preſent, Behold your King ! yet it is plain, that how much ſoever he thought the 
Kingdom his Right, yet that it could not be conferred upon him without their 


choice; as appears by theſe words, which you your ſelf have made uſe of, 9iz- 


You ought to chuſe him, to whom the Kingdom is due. And it is evident by — 
: cn 


„ive me leave 


— . 2 
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Aſſent which the whole Aſſembly gave to the Reaſons declarec by him ia this 
Speech, that it was their Choice alone that made him King, their Votes being 
iven in theſe words, Hat Rex z which had been altogether needleſs, had they 
oked upon him as King already. And therefore the Speech of Hubert de Burgh, 


which you cen may very well be reconciled to this Hypotheſis, of ſup- 


poſing a Neceſſity of an Election and Coronation to confer a full and legal Right 
in thoſe times: for when he ſaid, That the King, if dead, bad yet left behind 
him Children who ought to ſucceed him; this, if ſtrictly taken, is altogether 
falſe : for Eleanor, the true Heireſs of the Crown (according to your Rule of 
Succeſſion) was then alive: but, if taken in a limited ſenſe, is true, that is, the 
Children ought to ſucceed if the great Council of the Nation thought fit; 
without whoſe Conſent, tho they might have Fu ad rem, yet had they not Js 
in re: this Election and Coronation' being then looked upon, as Livery and 
Seiſin at this day is to an Eſtate in fee, without which, tho the Writings are 
ſealed and delivered, the Land will not paſs. gs 5 AR 
To conclude : I pray anſwer me that Queſtion I have ſo long put, tho with- 
out any Reply, vix. Why, before this Election and Coronation was perform'd, 
none of thoſe Princes that came to the Crown by your ſappoſed Right of Suc- 
ceſſion, are call'd by any higher Title than Dukes of Normandy, or Earls of 
Poictou? So that from what has been here ſaid, I think it plainly appears, 
that no leſs than ſeven of the eight Princes from your William the Conqueror 
(reckoning him for one) to King Henry III. have owed their Title to the Crown, 
not to any Right of Succeſſion, but either to the Election of the People alone, 
or elſe to the Will or Deſignation of the laſt King, confirm'd by the general 
Conſent of the People given thereunto; and without which it would not have 
been good, according to the antient Cuſtom of the Engliſh Saxons before your 
Conquelt : where, beſides the Teſtament of the King deceaſed, there was alſo 
required the Conſent or Election of the great Council. So that you ſee here 
was no alteration made in the Form of our chuſing our Kings after your Con- 
queſt from what it was before, for no leſs than ſeven or eight Deſcents: And 
when you can anſwer this, I ſhall then come over to your Opinion. 
M. In anſwer to your Queſtion, I ſhall not deny but that our Hiſtorians 


give all the Kings you mention no higher Titles than Dukes of Normandy, or 
Ear 


Zarls of Poictou, before their Coronations: which tho I ſuppoſe they might 
do from a fooliſh Superſtition of that Age, which made them fancy that none 
were properly to be called Kings until they had been anointed, and ſolemnly 
crown'd by a Biſhop; yet that they looked upon them as Kings indeed, appears 
in that they ordered and diſpoſed of all publick Affairs, conferred Offices and 
Biſhopricks, as if they were lawful Kings before your pretended Election, or 


the Ceremony of their Coronation; and alſo had Ambaſſadors ſent to them 


from foreign Princes, as appears from your own Quotation out of Hoveder, 
of thoſe that were ſent by the King of Scots to King John before he was 
-crowned ; tho it is true he there ſtiles him no more than Duke of Normandy. 
And this alſo may further appear by that Paſſage I have cited out of the ſame 
Author, that King Richard had Fealty ſworn to him as King of England by all 
the Freemen of England before he was crowned, and you your ſelf acknow- 
ledge the ſame Oath to be taken by the ſame Perſons to King John before he 
Came over to take the Crown. 7 INT 
And laſtly, to make it yet plainer that there was no Vacancy or Interregnum 
in all theſe Succeſſions you have mention'd, conſult what Chronologer you 
pleaſe, or look into the moſt antient Tables of the Succeſſion of our Kings of 
England, or into our old printed Statutes or Law-Books, and you will ſtill find 
the Reign of the ſucceeding Prince to commence from the Death of his next 
Predeceſſor, without any Vacancy or Interregnum between, And theſe I think 
to be a great deal ſurer. Marks of their ſucceeding to their Royal Dignity, by a 
pretence at leaſt of a Right of Inheritance from the Father or Brother, rather 
than this Fancy of yours that you lay ſo much ſtreſs upon, That becauſe of 
their not being ſtiled Kings by our Hiſtorians till their pretended Election and 
Coronation was over, they were not ſo indeed. And I hope this may ſerve 
to ſatisfy this mighty Objection. 
E. I mult beg your pardon if I ſtill declare my ſelf not ſatisfied with your 
Anſwers: for tho I grant, that if this Argument of the Hiſtorians not bling 
| them 
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them Kings, had ſtood ſingle, without any thing elſe to ſupport it. don. 
Anſwers might have ſignified ſomething 3 yet if you pleaſe to Confer it on 
will find that none of theſe Princes (taking in William your Conqueror) claimed: 
as your ſelf muſt acknowledge, by any Hereditary Right, but by the Teſt, 
ment of the deceaſed Predeceſſor; and if ſo, where was your ſettled Right of 
Succeſſion by Right of Blood? Secondly, it is likewiſe as plain, that theſe 
four were never admitted or acted in England as lawful Kings, till thoſe Teſta. 
ments were confirm'd by the Election of the great Council, before whom they 
declared their Rights: and till this was done, how the Throne could be other. 
wiſe than vacant, I cannot conceive. Bat as for two of them (whom you 
call downright Uſurpers) viz, Henry I. and King Stephen, it is certain they 
could have no colour of a Title till their Elections; and if not till then, and 
that neither your next Heir of the Crown, nor yet they themſelves took upon 
them the Title of Kings, was not this a Vacancy of the Throne in the mean 
time? ſuppoſe that time to have been but for the ſpace of three or four days, 

as it was after the Death of King William Rufus. | 

In the next place pray conſider, that upon the Death of every one of theſe 
Princes, we do not find the great Council of the Kingdom, which ſtill aſſembled 
to elect the Succeſſor, was ever call'd in their Names, but met by their own 
inherent Authority; for how could they be ſummon'd by the King before he 
took that Title upon him, which, as your {elf are forced to acknowledge, he 
never did till after his Coronation ? 

Laſtly, pray remember farther, that whoever was thus elected and confirm'd 
by the great Council, whether he was next Heir by Blood or not, was always 
looked upon as lawful King, and has always paſſed for ſuch in all our Chro- 
nicles and Laws, and not thoſe that claimed as the right Heirs by Blood. 
And if this be not ſufficient to'prove that theſe Princes had no true and com- 
pleat Right to the Crown till this Election was paſt, I defire you would ſhew 
me my Miſtake. 5 

Theſe things premis'd, I think it will be very eaſy to reply to every one of 
thoſe Anſwers you pretend to have made to my Query: Therefore as to your 
firſt, That they were really Kings before their Election or Coronation, becauſe 
they ordered and diſpoſed of all publick Affairs, I do not deny but that ſome 
of them, who ſucceeded either as Heirs by Teſtament, or by Right of Blood, 
might do many publick Acts, by reaſon that they looked upon themſelves as 
Heirs apparent to the Kingdom, and whom the great Council, I grant, could 
not without high Injuſtice ſet afide: and upon this account they might alſo 

. receive Ambaſſadors from foreign Princes, in Affairs relating to Peace or War, 
4 that they might know how to deal with them, or what to expect from then 
EY after they were ſettled in the Throne : yet that they ſent not to them by the 
| if Title of Kings, appears by that Paſſage I cited out of Hoveden. But I defy 
Ms you to ſhew me any one Inſtance that any of theſe Princes above-mention'd 
bf ever took upon them to exerciſe any of thoſe Prerogatives of Sovereign Power; 
' | j ſuch as making War or Peace, enacting Laws, coining of Mony, before their 
417 Election and Coronation ; which tho in ſome of them was done both at once, 
14 yet in others it appears plainly to have been at different times, and not upon 
019 the ſame day, as it happen'd in the caſe of Henry I. whoſe Election was at 
1 | Wincheſter upon Saturday, and his Coronation was not till the next day: as 
5 | alſo that of Henry III. whoſe Election was upon St. Simon and Fude's day, but 
1 his Coronation upon the day after. 
IN But as for your next Reply, which I grant to have been the ſtrongeſt you 
Bis) have made, that King Richard I. and King John had both of them Homage 
and Fealty ſworn to them as Kings, by all the Freemen of England, before they 
were crowned: This were a material Argument if it were made out, as I think 
it cannot be; for in the firſt place, the bare ſwearing of Homage and Fealt) 
to a Prince doth not make him immediately King. tho I grant it might gie 
him in that Age a Right to be looked upon as Heir apparent to the Crown. 
Thus Henry I. made all the Lords and great Men of England to ſwear Homage 
and Fealty to Prince William, his Son; and fo after his being drowned, to the 
[ Empreſs Maud, his Daughter, which was the true reaſon why ſhe looked upon 
"th her ſelf afterwards as Heireſs to the Crown. So likewiſe King Srepher, 4 little 
before his Death (at the great Council I have mention'd) cauſed all the 1 — 
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Men ofithe Kingdom to ſwear Homage and Fealty to Henry Duke of Anjou, 
as his immediate Succeſſor, So that you ſee this ſwearing of Fealty was in thoſe 
days often perform'd before the Perſons that received it were Kings indeed; and ſo 
believe it was done in both thoſe Inſtances you now give me: for tho I grant 
that Hoveden (as you cite him) relates that Homage was made, and Fealty 
ſworn to Richard I. by the Title of King, yet it is very much to be doubted 


whether this was not only by a Prolepſis, or perhaps a flip of the Pen in this 


Author, ſince he writ this Hiſtory long after King Richard's Death ; and there- 
fore unleſs we had the very words of this Oath, there is no certain Conclu- 


fon to be drawn from thence, And I think we may as well credit the Chro- 


nicle of Abbot Brompton, who likewiſe lived about the ſame time, and recites 
all this Affair almoſt in the ſame words with thoſe in Hoveden; but there the 
Oath doth not run exactly in the ſame words as in this Author, but thus: 
Quod unuſquiſque liberorum hominum totins Regni juraret quod fidem portaret Domino 
Richardo, Domino Angliæ, filio Domini Regis Henrici, &c. ſicut legio Domino ſuo 
contra omnes mortales. Where you ſee the Oath is not made to King Richard 
as King, but only as Lord of England; and that there is a great deal of diffe- 
rence between thoſe two Titles, not only in Name, but in Subſtance, I have 
already proved, when I ſpoke of the Empreſs Maud's ſtiling her ſelf Domina, 
and not Regina Anglorum; tho ſhe had Homage rendred, and Fealty ſworn to 
her, not only in her Father's life-time, but alſo after her coming over again 
into England, in the Reign of King Stephen, by all that own'd her Title. And 


that Hoveden himſelf meant no more than this, appears by that Paſſage I have 


already taken notice of, viz. That Hubert, Archbiſhop of Canterbury, and Wil- p. 793: 


liam, the Earl Marſhal, being ſent over to keep the Peace, made all the Men 
of the Kingdom, as well of Cities as Boroughs, with the Earls, Barons and 
Freeholders, Jurare fidelitatem & pacem Johanni Normannorum duci, filio Henrici 
Regis, filii Matildis Imperatricis, contra omnes homines : where you ſee the Oath is 
taken to him only as Duke of Nermandy, and not as King at all; and therefore 
you are miſtaken to ſay that Hoveden mentions the like Oath to be taken to 
Duke John, as it was before to King Richard. 5 

But I come now to anſwer your laſt Argument, whereby you would prove 
that there was no Vacancy or Interregaum in this Age; which is, becauſe that 
our Chronicles and Tables of Succeſſion do ſtill begin the Reign of each King, 
from the day of the Deceaſe of his Predeceſſor, without any Vacancy or Inter- 
regnum between them. To which I reply, That none of our antient Chro- 
nicles or Hiſtorians reckon thus, as I know of, but rather acknowledge a Vacancy 
of the Throne to have been between each Succeſſion; and as for the Tables of 


the Succeſſion of our Kings, when you can ſhew me one more antient than the 


time from which I grant the Crown of England began to be looked upon as a 
Succeſſive, and not an Elective Kingdom, I ſhall be of your opinion. But ad- 
mit it were ſo, ſince the Succeſſion to the Crown had been for the moſt part 
mixed, partly Elective, and partly Hereditary, our Kings might, to maintain 
the Honour of their Title, ſtill reckon their coming to the Crown immediately 
from the Death of the laſt Predeceſſor, tho there have been oftentimes ſome Days 
and Weeks between the one and the other, as ] have now proved, and ſhall prove 
further by and by; which being but ſmall Fractions of Time, are not taken no- 
tice of in the whole Account, which may be notwithſtanding very agreeable to 
Law; for both my Lords Dyer and Anderſon in their Reports do agree, That 
* the King, who is Heir or Succeſſor, may write and begin his Reign the ſame 
* day that his Progenitor or Predeceſſor dies.“ 

M. It will be to no purpoſe to diſpute this Point with you any longer, fince 
I muſt confeſs that there were ſo many Uſurpations in the Succeſſion of moſt 
of thoſe firſt Kings after the Conqueſt, that it is a difficult matter to prove 
any ſettled Rule of Succeſſion to have been then obſerv'd in Englaud; and 
therefore I only deſire you to take notice, that tho it is true, King Henry III. 
was an Uſurper for the firſt twenty five Years of his Reign, yet for all the reſt 
0! it, which was near thirty more, he was a true and lawful Prince: for Elea- 


nor his Couſin being dead in Priſon without Iſſue, and there being no more of 
that Line left, her Right wholly devolved upon King Henry, and he and his 


Children are to be from henceforth reckon'd to have a true Hereditary Right to 
the Crown without any Competitors, | 
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ment in his Name, who took upon them moſt unjuſtly to depoſe Ki 
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And that this was ſo, will plainly appear from the Teſtament of King 


Henry III. (a Copy of which l have by me) where, tho he bequeaths a great ma: 
of bis Jewels to the Queen, and a great deal of Mony to Charitable Uſes, 
for this Kingdom, and other Territories In France and Ireland, he makes no 
Bequeſt of them at all, either to Prince Edward his eldeſt, or to Edmund his 
youngeſt Son, tho his Father King John had bequeathed the Kingdom to him 
by his Will (as you have already ſhewed:) and what could be the reaſon of this ? 
but that there being now no Title left to conteſt with his Son, there was no 
need of it. And therefore tho Prince Edward was abſent in the Holy Land when 
his Father died, yet a great Council being call'd in his Name at London, he Was 
there only recognized and acknowledged to be their natural 'Liege Lord, ang 
Lawful Succeſſor to his Father's Throne. Pray read the words as they are in 
Walſingham's Life of this King; Edwardum abſentem Dominum ſuum Legium re- 
cognoverunt, paternique ſucceſſorem honoris ordinaverunt- We meet not here with 
any, thing like Election, which no doubt we ſhould not fail to do, if there had 
been any ſuch thing practiſed. | 5 
So likewiſe upon this King's Death, his Son King Edward II. by the like Right 
ſucceeded as Heir to his Father; and tho this Prince, by ſuffering himſelf to be 
too much guided by his Minions, fell at length into ſuch irregular Courſes, as 
rocured him the Hatred and Ill-will of his Subjects to that degree, that by the 
difloyal and ambitious Practices of his laſcivious Queen, he being made a Pri. 
ſoner, a Parliament was call'd in his Name, who took upon them to depoſe 
him for his Miſgovernment, contrary to all Law and Right: and tho his Son 
Prince Edward had hitherto join'd with his Mother againſt his Father, yet is 
he herein ſo far to be commended, that tho the Crown was offered him by Elec- 
tion of the Great Council, yet the ſame Author tells us, he ſwore that with. 
out his Father's Conſent he would never accept it. Whereupon divers Meſſen- 
gers or Delegates being diſpatched from the Parliament to the King, then Pri- 
ſoner at Kenelworth-Caſtle, who telling him what had been done and concluded of 
at London, required him to reſign his Crown, and permit his Son to reign in 
his ſtead ; which with ſome reluctance he at laſt agreed to: and thereupon 
Prince Edward took the Crown, not by Election, as you ſet forth, but by the 
Ceſſion and Reſignation of his Father, as appears by the account which this 
King gave of it to the Sheriffs of all the Counties of England within a few days 
after his taking upon him the Crown; which Writ or Letter is ſtill to be ſen 
among the Rolls in the Tower, and is alſo publiſhed in Walſingham as a Pro- 


clamation; which becauſe it will give very great light in this matter, I pra 


now read it at length: Rex, Vicecom. Ebor. Salutem; Quia Dominus Edwardus m- 
per Rex Angliæ pater noſter de communi conſilio & aſſenſu Prelatorum, Com. Baron. &. 
alior. Magnat. necnon Communicat. totius Regni praditt. ſpontanea voluntate ſe a- 
movit a Regimine dicti Regni volens & concedens, quod nos tanquam ipſius primige- 
nitus & heres Regni gubernationem & regimen aſſumamus, noſque ipſius patris noir 
beneplacito in hac parte de conſilio & aviſamento Prelator. Com. Baron. Magnat. & 
Communicat, prædict. annuentes gubernacula ſuſcepimus dicti Regni; & fidelitates 
& Homagia ipſorum Prelator. & Magnat. recepimus, ut eſt moris, teſte Regt apud 
Weſtmonaſt, 29 Jan. So that you here ſee this King takes no notice of the De- 
poſition of his Father, or the Election of himſelf, but only that by the common 
Counſel and Aſſent of the Prelates, Earls, Barons, &c. the King his Father 
had, by his own free Will, removed himſelf from the Government of the King- 
dom, and that therefore he had, by the Good-will of his ſaid Father, and by the 
Counſel and Advice of the ſaid Prelates, Earls, &c. taken the Government e 
the {aid Kingdom upon him. e 
But King Edward III. being dead, his Grandſon Richard II. ſucceeded him, 
having been before recognized by Act of Parliament, as Heir apparent to tie 
Crown in his Grandfather's life-time, immediately upon the Death of his Fa- 
ther Edward the Black Prince; ſo that he ſucceeded to the Crown, tho an In- 
fant, and had great and powerful Uncles then alive: but by his ruling £20 
arbitrarily, and being too much governed by Flatterers, he became ated 
of his Subjects, and thereupon gave occaſion to Henry Duke of Lancaſter (Vom 
he had before baniſhed) to come over and take the Kingdom from him With- 


out ſtriking a ſtroke; who having taken the King Priſoner, call'd a — 
<P 
charay 


a 
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chard, tho *tis true he alſo made a ſolemn Reſignation of it by his own ſeem- 
ing Conſent : but it is certain it was forced from him, for fear of worſe Uſage 
if he refuſed it. F 

E. Pray give me leave to anſwer what you have now ſaid, before you pro- 

ceed farther in this Hiſtory of the Succeſſion. In the firſt place, I ſhall not de- 
ny but that from the Reign of King Edward I. the Crown has been always 
claimed (tho not conſtantly enjoy'd) by Right of Blood ; yet that the Cuſtom 
was otherwiſe before, I think the Inſtances I have given from the time of your 
Conqueſt, are more than ſufficient : it is likewiſe as certain that this Succeſſion, 
by Right of Blood, was never ſettled by any Poſitive Law, and therefore muſt 
be purely derived from that tacit Conſent of the People called Cuſtom. Se- 
condly, That the two Houſes of Parliament have often, notwithſtanding this 
Claim, placed or fixed the Crown upon the Heads of thoſe Princes, whom they 
very well knew could have no Hereditary Right to it. Thirdly, That ſuch Princes 
have been always obey'd, and taken for Lawful Kings, all their Laws ſtanding 
good at this day, without any Confirmation by their Succeſſors, tho they pre- 
tended to a better Title. Now if I prove every one of theſe three Propoſi- 
tions, I think the caſe will be very plain, that tho the Crown has been claimed 
and often enjoyed by Right of Blood, yet hath it been held near as often 
otherwiſe ſince that time: ſo that the Succeſſion to it hath been ſtill de- 
clared to be under the Direction and Limitation of the preſent King and 
Parliament, 
This being premiſed, I ſhall proceed, in the next place, to anſwer what you 
have ſaid concerning King Edward the Firſt's being only recognized, and not 
elected King by the Parliament. It is plain from this Hiſtory, that the Great 
Council ſtill maintain'd their antient Right of aſſembling upon the Death of 
the King, and of judging who ſhould be his Succeſſor, and that without any 
Summons from him: which will ſerve to juſtify (as do all the other Inſtances 
aforegoing) that the late Convention meeting, and ſettling the Crown without 
any Writs or Authority derived from King James, was no new thing; but that 
they have therein done no more than what hath been antiently practiſed in 
like caſes: and tho (tis true) the word in Walſingham is recognoverunt, yet 
there are alſo other words which ſeem to intimate, that it was then in the 
power of the Great Council whom to declare for lawful Succeſſor. The words 
are, Paternique Succeſſorem honoris ordinaverunt; that is, they ordain'd or decreed 
him Succeſſor of his Father's Dignity : which ſure is ſomewhat more than a 
bare Declaration of an undoubted precedent Right. And what Power the 
Great Council was then looked upon to have in the ordering of this Kingdom, 
appears by that Writ of Dedimus, for all Mens taking the Oaths of Allegiance 
in the Country; which is ſtill to be ſeen in the cloſe Rolls, and begins thus: 
Quia defuncto jam celebris memoriæ Domino Henrico patre noſtro, ad nos Regni Gu- 
bernaculum ſucceſſione Hereditaria Procerum Regni voluntate & fidelitate nobis præſ- 
tita ſit devolutum, Cc. Where, beſides the Hereditary Succeſſion, the Good- 
will and Fidelity of the Great Men is reckon'd as one of the means by which 
the Kingdom came to him. And that this Courſe was alſo obſerved upon the 
Acceſſion of his Son Edward II. to the Crown, ſeems likewiſe as evident from 
the ſame Author, who tells us in the beginning of the Life of this Prince, that 
he ſucceeded his Father King Edward, non tam jure Hereditario, quam unanimo 
conſenſu Procerum & Magnatum: Which Obſervation had been altogether need- 
lels, bad an unalterable Hereditary Right to the Crown been then ſettled. 

But as to what you ſay of King Edward the Third's Right, whilſt his Fa- 
ther was living, that it was wholly due to his Reſignation, tho the place I 
cited out of Malſing ham be expreſs in this point ; yet againſt this you urge a 
Writ or Declaration, as alſo a Proclamation of this King's, wherein he thus 
ſets forth his Title, viz. © That by the voluntary Reſignation of King Ed- 
” ward his Father, and by the Counſel and Advice of the Prelates, Earls, and 

Barons, &c. he had taken upon him the Government of the Kingdom :” 
and confequently that ſucceeding immediately upon his ſaid Father's Reſigna- 
ge there could be no Vacancy of the Throne. To which I anſwer, that ! 
W that after this King was once ſettled in the Throne, he might 
3 it moſt to his Honour, and the Independency of his Title, to rely 

oy upon his Right of Succeſſion as eldeſt Son and Heir, without taking 
K Kk K k 2 any 
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any notice of the Parliament's Election of him; tho this be alſo IO 
preſſed in theſe wotds, which are in this Writ and ck e 55 . 
« conſenting to his ſaid Father's pleaſure, he had taken the Government 5 
& conſilio & adviſamento Prelator. Com. Baron. Magnat. & Communitat. pre vB 
which tho you tranſlate by the Counſel and Advice of the Prelates, Earls. 50 * 
and Commonalty, yet 1 do ſuppoſe that by Conſilio is here meant not Coun. 
but Conſent, as I have already proved the word Conſilium often ſignifies in 7 2 
antient Statutes ; for otherwiſe if this word muſt here ſignify Counſel, it woche 
be a plain Tautology, for Advice and Counſel are the ſame thing. 

But to ſhew you alſo that there .nfuſt needs have ＋ a. Vacancy of th 
Throne, either upon the Depoſition or Reſignation of Edward II. (take i 
which way you will) it appears from matter of Fact; for it is plain, that when 


Prince Edward refuſed the Crown upon the Parliament's electing him, unleſz 


his Father would willingly reſign it, he did at their Requeſt reſign his Title to 
it, by certain Commiſſioners ſent down to him to Xenelworth-Caſtle to take it 
Now that Place being at leaſt two days Journy from London, it is certain 
there muſt be as many days Vacancy of the Throne, if not more, before the 
ſaid Commiſſioners could get to London, and that Prince Edward had agreed to 
take the Crown upon his, Father's Reſignation 3 for till then the Throne was 
vacant, ſince till the Prince had declared his Aſſent to take it, he might have 
choſen whether he would have accepted it or not, as not being ſatisfied whe. 
ther his Father's Reſignation was voluntary, and not by conſtraint, Now if 
there were a Vacancy of the Throne in this caſe, tho but for two or three 
days, it ſerves to prove the matter in queſtion, as well as if it had been for two 
cars. 
x So likewiſe let the Reign of King Henry IV. begin either from the Reſigna- 
tion or Depoſition of King Richard II. (take it which way you pleaſe) there 
muſt have been a Vacancy of the Throne, as appears by the Parliament-Roll 
ſtill extant : For it is there plain, that after the Inſtruments of King Richard's 
Reſignation and Depoſition were ſolemnly read, the Throne continued void 


for ſome ſpace, till ſach time as Henry Duke of Lancaſter ſtood up and 


made his Claim to it, in that form of words which ſtands to this day to be 


ſeen upon the Parliament-Roll; and that the Archbiſhop of Canterbury, taking 
the Duke by the hand, had led him to the Throne, and placed him thereon. 


M. I cannot deny, but as you have ſet forth the matter of Fact, there muſt 
have been a Vacancy of the Throne in theſe two Caſes ; but ſince the Depoſi- 


tions of both theſe Kings were contrary to Law, and their Reſignations e- 


torted from them by conſtraint whilſt they were in Priſon, they are neither of 
them looked upon as valid, or to be urged as Precedents in future times, But 
however the Throne might ſeem then to be vacant in point of Fact, yet in 
Law it was otherwiſe ; for Edmund Earl of March ought to have immediately 
ſucceeded upon the Death or Reſignation of King Richard, as being lineally de- 
ſcended from Philippa, only Daughter and Heir to Lionel Duke of Clarence, 
third Son of King Edward III. Oe 

But to let you ſee that Henry Duke of Lancaſter (as much an Uſurper as 
he was) was ſenſible that the Crown could not be then enjoyed by Elec- 
tion, but by Right of Blood; and that the Parliament alſo thought them- 
ſelves in Duty bound to ſubmit to him, to whom by Right of Blood the 
Crown did belong, will appear from this Duke's manner of laying Claim there- 
unto; which ſince you have not particularly mentioned, Iwill: For no ſooner 
was the Throne vacant, by the pretended voluntary Reſignation of King Ni- 
chard, but Duke Henry, having fortified himſelf with the ſign of the Croſs, 
ſtood up, and made his Demand of the Crown in his Mother- Tongue, ia this 
form of words (as I have extracted them out of the Parliament-Roll.) 


In the Name of the Father, Son, and Holy Ghoſt. 


1 Henry of Lancaſter challenge this Keawme bk Inglonde, and the Cozone, 


with all the Members and Appurtenances ; alſo that J am deſcondit by Right 
Line of the Blode, compng fro the gude Lozd Ring Henry the Third: And 
thozghe that Right, that God of his Gzace hath ſent me, with t he help 0 > 
| | b 
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Jyn, and of my Friends to recover it: The which Kealume was in popnt to 
be undon koz default ok Governance and undoyng of the gude Laws. 


« And after which Challenge and Claim (ſays the Record, which I render 
& out of Latin) as well the Lords Spiritual as Temporal, and all the States 
te there preſent, being all ſeverally interrogated, what they thought of the 
« aforeſaid Challenge and Claim; the above-named States, with all the Com- 
« monalty, without any Difficulty or Delay, unanimouſly agreed, that the 
« aforeſaid Duke ſhould reign over them.” Where you may ſee, that this 
whole Parliament admits the Duke's Claim for good, without proceeding to 
any formal Election of him. TV: pes : 5 

And by virtue of this ſham Title, and claiming as Heir of Earl Edmund, 
(ſirnamed Crouch-back) Brother to King Edward I. (whom he falſly pretended 
to have been the eldeſt Son to King Henry III. and put by for his Deformity) 
not only Henry IV. but alſo his Son Henry V. and his Grandſon Henry VI. (tho 
Uſurpers) did ſacceed as right Heirs to the Crown, till the 39th year of Hen- 
ry VI. when Richard Duke of York did in a fall Parliament lay Claim thereunto 
in right of his Mother, being only Siſter and Heir of Edmund Earl of March. 
And becauſe the judgment of the Parliament in this Caſe is very remarkable, 
pray read this part of it, as it ſtands recorded in the Parliament-Roll : 
« Where upon conſideration of the Anſwer, and Claim of the Duke of York, Vid. Rot. Parl. 
« jt was concluded and agreed by all the Lords, that his Title could not be N 6. 
« defeated; and therefore for eſchewing the great, Inconveniences that may en- 18 
« ſue, a Mean was found to ſave the King's Honour and Eſtate, and to ap- 
« peaſe the ſaid Duke if he would; which was, that the King (viz. Henry 
« VI.) ſhould enjoy the Crown during Life, the Duke to be declared the true 
« Heir, and to poſſeſs it after his Death, &c.” And note, that all this was 
done after a ſolemn Hearing of all that could be ſaid on both ſides. 

F. Iconfeſs the matter of Fact, concerning King Henry the IVtl's coming 
to the Crown, Is truly recited by you from the Parliament-Roll ; yet for all 
that it doth not follow, that the Parliament allowed this King's feigned and 
falſe Claim to be good, by their not contradifting it. For tho the Record 
ſays, © That upon the hearing of this Challenge or Claim, all the Eſtates 
&« of the Kingdom being then asked their Judgments ſeverally, declared, 
« without any Difficulty or Delay, and unanimouſly agreed that the ſaid 
« Duke ſhould reign over them:“ Yet conſidering the Duke's great Power, 
it was not fate telling him to his face, that he had no true Right by In- 
heritance z therefore they only declared in general words, without expreſly 
denying or affirming his ſaid Claim, That he ſhould reign over them: which 
words do rather amount to an Election of him to be King, without declaring 
what Title he had to beſo. And this they thought they might very well juſ- 
tity, not only for his having delivered them from the Tyranny of King Ri- 
chard, but alſo becauſe they then looked upon it as their Right, not only to de- 
poſe the King in caſe of an apparent Violation of the fundamental Laws of the 
Kingdom, but alſo to place in his ſtead any of the Blood Royal, tho not next 
Heir by Blood; according to the Meſſage the whole Parliament had formerly 
ſent to King Richard, in the beginning of his Reign, by the Archbiſhop of H. Knyghton, 
Canterbury, and his Uncle the Duke of Gloceſter, which I gave you at our ninth l. 2681. 
Meeting (as I remember.) And pray take notice the words were, Et propin- 
quiorem aliquem de ſtirpe Regia, loco ejus in Regni ſolio ſublimare; where ob- 
ſerve, that the words were not the next of Blood, but ſome near Kinſman of 
the Blood Royal. Tr og 

And tho it is true that King Henry V. and VI. might both ſeem to ſuc- 
ceed to the Crown by Right of Blood, yet I do rather attribute their Right 
of Succeſſion to an Act of Parliament made in the ſeventh, and confirmed in vid. 7 Hen. 4. 
the eighth year of Henry IV. whereby the Crown was entailed upon all his Sons cap. 2. 
by name, and the right Heirs of their Bodies; by virtue of which Settlement, 
both Henry V. and VI, ſucceeded thereunto. For if he had thought his own 
feigned Hereditary Title to have been ſufficient, he would never have troubled 


himſelf to have procured the Crown to be ſettled upon himſelf and his Chil- 
dren by Act of Parliament. 7 Wm N | 
M. All 
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. All this ſignifies nothing; for I have already ſufficiently proved. that 
in the 39th year of Henry VI. upon a folemn bing before 32 
of the Claim of Richard Duke of York to the Crown, the ſaid Act was ſet a. 
ſide; and it was there expreſly declared, © That the faid Duke's Title could 
no ways be defeated.” And this Agreement is ſtil] on Record, between Hey. 
ry, the then Poſſeſſor of the Crown, and the ſaid Duke (whoſe Right it Was) 
and the Judgment of the Parliament was then given in behalf of Proximity of 
Blood, as to have always been the Foundation and Ground of Succeſſion to the 
Crown of England, and of taking it from the Son of Henry VI. and reſtoring 
it to the Duke of York and his Iſſue as right Heirs thereof: as appears by the 
Title and Pedegree of the ſaid Duke, ſet down at large in the firſt Article of 
this Agreement confirmed by Parliament; that is, by King Henry VI. himſelf, 


who was then King de Facto, tho not de Fare, | 
F. I will not deny the matter of Fact to be as you have ſet forth; yet if you 


will but pleaſe to conſider the time when this Declaration and Agreement was 
obtained, and the manner how it was done, you will quickly find, that it was 
rather got by Force and Conſtraint upon that poor Prince Henry VI. than by 
any real Right the Duke of York had to the Crown, after its being ſettled for 
three Deſcents in the Houſe of Lancaſter. | 

For the proof of which I deſire you, in the firſt place, to take notice, that 
at this time the whole Kingdom was under general Diſcontent, not only for the 
loſs of all our Conquelts in France, but alſo for the great Miſmanagement of 
Affairs at home, by reaſon of the exorbitant power of the Queen, and her 
two Favourites, the Dukes of Somerſet and Suffolk, who made the King a mere 
Cypher, and had, without his Conſent, made away Humphry Duke of Gloceſter 
(the King's only Uncle then living) contrary to Law. So that Affairs being in 
this ill Poſture, it was very eaſy for the Duke of York and the Earl of War- 
wick to procure a ſufficient Intereſt in the Nobility and great Men of the King- 
dom, to raiſe an Army, on pretence at firſt only of reforming the Grievances 
of the Kingdom, and bringing the ſaid Dukes to Juſtice z the Iſſue of which 
War was, that the Duke not being ſtrong enough at firſt to oppoſe the King's 
Forces, was forced to ſurrender himſelf; and to obtain his Pardon, took a ſo- 
lemn Oath never to rebel againſt the King again. But being afterwards at. 
tainted at a Parliament held at Coventry for new Conſpiracies, he then again 
rebelled, together with the Earl of Warwick: and then King Henry being 
carried to head his Army, was by the Duke of York taken Priſoner in the Bat- 
tle near Northampton; and being thence by him brought up to London, a par- 
lament was called in the King's Name (tho without his Conſent) wherein the 
Duke of York had the Confidence to ſeat himſelf in the Royal Throne, and to 
make that Challenge of the Crown you have recited. And under how greata 
Terror all the Friends and Servants of this poor Prince were at that time, ap- 
pears plainly from this, that neither the King's Attorny, nor any of his Coun- 
ci] durſt undertake to plead his Cauſe before the Parliament, nor yet would 
the Judges give their Opinions in a matter of ſuch great moment; but they all 
anſwered, © That this Matter paſſed the Learning of the Juſtices, aud allo 
e that they durſt not enter into any Communication concerning this Matter, 
% and beſought all the Lords to have them excuſed for giving any Advice or 
“ Counſel therein; but the Lords would not excuſe them: and therefore, by 
their Advice and Aſſiſtance, it was concluded by all the Lords, that the Ar- 
ce ticles following ſhould be objected againſt the Claim and Title of the Duke.“ 
So that you ſee from the Record it ſelf, that the Judges were with much ado 
prevailed with to object any thing againſt the Duke's Title. 

Therefore conſidering the Contempt the King's Perſon was then under by 
reaſon of his Weakneſs, and the great Hatred and Wearineſs the Nation had 
then of the evil Government of the Queen and her Favourites, it was no more 
diffcult for the Duke of York to procure this Judgment in Parliament in favour 
of his Title, than that Henry IV. ſhould,, after he had put Richard II. in Pri- 
fon, get him depoſed, and make his own Title to be allowed for good. An 
certainly if it were Rebellion for the Duke of Lancaſter to take up Arms a- 
gainſt King Richard II. and to depoſe him, I cannot ſee why (according to your 
own Principles) it ſhould not be the ſame Crime in the Duke of York to take 


up Arms againſt King Heury VI. to whom he had more than once ſworn Far 
| 1 mor | ; 
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Allegiance z and having taken him Priſoner, to call a Parliament without 

2 or whereby himſelf was declared Protector of the Kingdom, and 

the Son of King Henry diſinherited after a quiet poſſeſſion in three Deſcents, 

during the ſpace of above ſixty years : which if it will not give a thorow Set- 

tlement, after two Acts of Parliament to confirm it, I know not what can. 

M. 1 confeſs you have given me a more exact account of this Tranſaction 
than ever I yet had; and I ſhould very much incline to be of your Opinion, 
were it not that I am fatisfied that our Kings have a Right to the Crown by 
God's Law as well as Man's, as alſo by the Law of Nature. And that more than 
one Parliament have been of my Opinion in this Matter, I ſhall ſhew you from 
ſeveral Statutes and Declarations of Parliament; which tho not printed, are 
yet to be ſeen at this day upon the Parliament-Rolls, For after that Henry VI. 
or rather his Queen for him, had broken the aforeſaid ſolemn Agreement made 
betweea this King and Dake in Parliament, whereby it was accorded, that if 
King Henry made war again upon the Duke of York, he ſhould then forfeit 
his preſent Right to the Kingdom during Life; Queen Margaret, and her vid. Grafton 
Son Prince Edward, who would not ſubmit to this Agreement, renewed Chronicle. 
the War, and fighting another Battel at Wakefield, the ſaid Duke was ſlain. 

But tho he did not live to enjoy his Right, yet his Son Edward Earl of March 
again recovered it; and having in the ſecond Battle of St. Albans taken King 
Henry Priſoner, triumphantly marching to London, he there declared himſelf 
King. And having immediately called a Parliament, it was therein declared, 
« That all the Proceedings againſt King Richard II. are repealed, and the tak- Parl. Rolls, 
« jag him Priſoner by Henry Earl of Derby was declared againſt his Faith 1 Edw. 4. n. 9, 
© and Allegiance, and that with Violence he had uſurped upon the Royal Power 9> 10, 11, 12, 
« and Digaity, &c. and that he had by cruel Tyranny murdered and deſtroyed Cs 23. 
ec the ſaid King Richard, his Liege and Sovereign Lord, againſt God's Law, NE 
c and his own Oath of Allegiance.” . 
And then they proceed further to declare in theſe words:“ That the Com- Ibid. 
e mons of this preſent Parliament having ſufficient and evident Knowledg of 
« the ſaid unrightwiſe Uſurpation and Intruſion by the ſaid Henry, late Earl of 
“ Derby, upon the ſaid Crown of England; knowing alſo certainly, without 
« Doubt and Ambiguity, the Right and Title of our ſaid Sovereign Lord (viz. 
&« King Edward IV.) thereunto true, and that by God's Law, Man's Law, and 
ce the Law of Nature, he, and none other, is and ought to be their true, 
c rightwiſe, and natural Liege and Sovereign Lord, and that he was in Right 
ce from the Death of the ſaid noble and famous Prince his Father, very juſt 
© King of the ſaid Realm of England, and will for ever take, accept, and re- 
ce pute the ſaid King Edward IV. their Sovereign and Liege Lord, and him 
« and his Heirs to be Kings of England, and none other, according to the 
« {aid Right and Title. 5 . 

* And that the ſame Henry unrightwiſely, againſt Law, Conſcience, and the Ibid. 5. 289. 
© Cuſtoms of the ſaid Realm of England, uſurped upon the ſaid Crown; and 
„that he, and allo Henry, late called King Henry V. his Son, and Henry, late 
& called Henry VI, his Son, occupied the Realm of England and Lordſhip of 
& Jreland, and exerciſed the Governance thereof by Unrightwiſe, Intruſion, 

** Ulurpation, and no otherwiſe: That the Amotion of Henry, late called 
“% King Henry VI. from the Exerciſe, Occupation, Uſurpation, Intruſion, 
„Reign and Governance of the ſaid Realm and Lordſhip, done by our Sove- 
* Icign Lord King Edward IV. was and is rightwiſe, lawful, according to the 
„ Laws and Cuſtoms of the ſaid Realm, and ſo ought to be taken, holden, 
* reputed and accepted.” 15 | 

have been the larger on this Point, becauſe it is a full and free Declaration 
of the whole Parliament, not only againſt all paſt as well as future Parliaments 
having any thing to do in the Diſpoſal of the Crown, but is alſo as expreſs a 
Declaration as words can make, againſt any Vacancy of the Throne upon the 
Death of the Predeceſſor; and therefore I hope you will pardon me, if I have 
been a little too tedious in reciting theſe Records. 

F. I cannot blame you for being very exact in this Point, becauſe the whole 
ſtrength of your Cauſe depends upon it : But yet I doubt not but to ſhew you, 
that this Parliament was as much awed by King Edward's Power, being now 
Conqueror, as ever thoſe Parliaments were that depoſed Edward and Genes 
tne 
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the Second; for you your ſelf have ſufficiently ſet forth the manner of it 


that it was not till after a great Victory obtained againſt King Henry VI. And 
I never found, in all my reading, that a victorious Prince eyer wanted power 
enough to get a Parliament called to ſettle himſelf in the Throne, and declare 
his Competitor an Uſurper, as I ſhall ſhew you more fully by and by. Bat 
this Act of Parliament, which thus poſitively declares Edward IV. to be 
their Sovereign Lord, by God's Law, Man's Law, and the Law of Nature, 1 
think can no ways conſiſt either with Scripture, Reaſon, or Matter of Fag. 
For, in the firſt place, I think I have ſufficiently proved, that there is no Bi. 
vine Right of Succeſſion for the Heirs of Crowns, any more than of other 
Inheritances, either by the Law of God, or that of Nature: and as for Mads 
Law, I think I have here alſo proved, that the Succeſſion to the Crown, by 
Right of Blood alone, was never eſtabliſhed by any poſitive Law, ner yet ſer. 
tled by any conſtant or uninterrupted Cuſtom, when this Declaration was made : 
for the Crown had then never deſcended from Father to Son for above FI 
Deſcents without a Depoſition, or poſſeſſed by thoſe who claimed by Right of 
Blood, without any other Title. For as for the three Kings of the Houſe gf 
| Lancaſter, | have already proved (and you your ſelf muſt alſo own it) that 
they could have no Title to the Crown, but from the Acts of Entail of the 5th 
and 8th of Henry IV. above-mentioned ; ſo that according to Man's Law (that 
is, Cuſtom) and alſo the Statute-Law of this Kingdom, the Houſe of Laycafter 
had all that time the better Title. 
But to ſhew you what uncertain things Parliaments are, when King Edward 
IV. had reigned ten years, he was driven out of the Kingdom by the Earl of 
.Warwick's turning ſuddenly againſt him, and in his abſence he replaced King 
Henry VI. upon the Throne, who had been all this while kept in Priſon, And 
vid. Grafton the firſt Act this King did, after his Reſtoration, was to call a Parliament, 
Chronicle. which revoked all the former Statutes and Declarations of the 39th of Henry VI, 
and 1ſt of Edward IV. and then entailed the Crown anew upon the Iſſue of 
King Henry, the remainder to the Duke of Clarence, who then took part with 
King Henry againſt his own Brother. | 
"Tis true indeed, that King Edward IV. returning again not long after into 
England, and regaining the Crown from King Henry VI. the ſaid King was not 
only murdered, together with his Son Prince Henry, but in the next Parliament 
was alſo attainted of Treaſon, with all others of his Party. And to let you 
ſee that this very Act is now null and void againſt King Henry VI. and his Son 
Prince Edward, fee an Act of Parliament of the 1ſt of Henry VII. (not printed) 
which becauſe it is not commonly known, I will read it almoſt verbatim: 
Rot, Par. 1 H. The King, our Sovereign, remembring how againſt all Rightwiſeneſs, Ho- 
7. n. 16. Re- (C nour, Nature, and Duty, an inordinate, ſeditious, and ſlanderous Act was made, 
2 Henrich cc againſt the moſt famous Prince of bleſſed Memory, King Henry Vl. his Uncle, 
: « at a Parliament holden at Weſtminſter the 4th day of November, the 1ſt year of 
the Reign of Edward IV. late King of England, whereby his ſaid Uncle, con- 
« trary to the due Allegiance and all due Order, was attainted of High Trea- 
% ſon; wheretfore our ſame Sovereign Lord, by the Advice and Aſſent of the 
Lords Spiritual and Temporal, and Commons in this preſent Parliament aſ- 
„e ſembled, and by Authoritys of the ſame, ordaineth, enacteth, and eſta- 
« bliſheth, that the ſame Act, and all Acts of Attainder, Forfailure, or Diſ- 
« ablement made or had in the ſaid Parliament, or elſe in any other Parlia- 
« ment, of the ſaid late King Edward againſt the ſaid moſt bleſſed Prince 
« King Henry, or againſt the right famous Princeſs Margaret, late Queen of 
« England, his Wife, or the right victorious Prince Edward, late Prince of 
« Wales, Son of the ſame bleſſed Prince King Henry and Margaret, &c. ate 
© void, annulled, and repealed, and of no force nor effect.“ So that by vir- 
tue 2 this Act, the Title of the Houſe of Lancaſter was again declared to be 
00d, | „ 8 Qs 
a But to conclude; I cannot but take notice of one Miſtake you have fallen in- 
to, by ſaying, that all Proceedings againſt King Richard II. are repealed by 
that Parliament of the iſt of Edward IV. which is not ſo: for tho I grant 
That the Dealings of Henry Earl of Derby (as he is there called) in impriſon- 
ing the ſaid King, and uſurping the Royal Power, is there expreſly condemned. 
and his murdering of him ſaid to be againſt God's Law, and his own Oath of 
> | ny Allegiance 
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Allegiance (as certainly it was 3) yet the Depoſition of the ſaid King Richard 
by Parliament is no ways repealed by this Act, for then all the Records there: 
of would have been quite cancelled and taken off the Rolls, whereas they ſtill 
remain to be ſeen at this day. And you fee by this Act I have now fecited, 
« That the Attainder of King Henry VI. is declared contrary to due Alle- 
« giance and all due Order, and all Forfeitures and Diſablements of the ſaid 
« King and Prince are quite annulled and made void.” | 
AM. I muſt confeſs you have ſo ſtaggered me with this Act, that I know not 
what to ſay to it, but that it was made in the firſt Parliament of King Henry 
VII. and before he had married the Princeſs Elizabeth, and conſequently had 
no good Title to the Crown himſelf; therefore till then I look upon him as an 
Uſurper. But I ſhall now proceed to ſhew you, that that very King, nay 
even Richard III. himſelf, chiefly relied, not upon any Parliamentary Elec- 
tion, but upon their own pretended Title of being right Heirs by Blood : 
for after the Death of Edward IV. his Son Edward V. was proclaimed King, - 
and might have quietly enjoyed it, if his ambitious Uncle Richard Duke of 
Gloceſter had not plotted to defeat him of it; knowing well that he had no way 
to bring it about, but by inciting a corrupt Party of the Biſhops and Lords, to- Vid. Grafton? 
gether with the Lord Mayor of London, and ſome of his Party in the City, to Chronicle. 
ſet forth by way of Petition to the Duke, then Protector of the King and | 
Realm, ©* That all the Children of King Edward IV, were Baſtards, ſuppoſing 
« that King to have been contracted with a certain Lady called Eleanor Bote- 
« ler, before he married Queen Elizabeth; moreover, that the Blood of his 
« elder Brother George Duke of Clarence deceaſed was attainted, ſo that none 
ce of the lineal Blood of Richard Duke of York could be found uncorrupted 
& but in himſelf.” And there was, at the Concluſion of that Roll, an Addreſs 
to him from the Lords and Commons of the Kingdom, that he would take the 
Government upon himſelf. This fine Artifice, aſſiſted with his feigned Excu- 
ſes, which induced the leſs-thinking ſort of People to believe he deſired not 
the Royalty; and prompted on the other ſide with the fear of his power, 
procured his Acceſſion to the Throne: ſo that at laſt he and his Wife Anne 
were ſolemnly crowned King and Queen at Weſtminſter, and by theſe ſteps 
did that inhuman Prince, who had no Title to the Crown either by Deſcent or 
by Merit, aſcend the Engliſh Throne. Now you ſee that not by Election, but 
by pretence of Blood, and by baſtardizing and attainting his Nephews, he ſet 
himſelf up for the true Heir of the Crown ; and therefore in the Parliament 
he called immediately after his Coronation, when they had declared almoſt 
the very ſame things as were before in the ſaid Petition, they proceed further, 
« to declare that the Right, Title, and Eſtate which King Richard III. had to vid. Collection 
and in the Crown and Royal Dignity of the Realm of England, with all of Records, 
„things thereunto, within the ſaid Realm and without it, annexed and ap- 1 Richard 3- 
% pertaining, was juſt and lawful, as grounded upon the Laws of God and 
* Nature, and alſo upon the antient Laws and laudable Cuſtoms of this ſaid 
„Realm, as allo taken and reputed by all ſuch Perſons as were learned in the 
* aboveſaid Laws and Cuſtoms.” And they proceed farther thus: © There- 
* fore at the Requeſt, and by the Aſſent of the three Eſtates of this Realm (that 
* 1s to ſay, the Lords Spiritual and Temporal, and Commons of this Land) 
* aſſembled in this preſent Parliament, and by the Authority of the ſame, it 
** 1s pronounced, decreed, and declared, that our ſaid Sovereign Lord the 
King was and is the very undoubted King of this Realm of England, with 
** all things thereunto belonging within the ſaid Realm, and without it, uni- 
** ted, annexed, and appertaining, as well by Right of Conſanguinity, and 
Inheritance, as by lawful Election, Conſecration and Coronation.“. 
So that you ſee tho they put in his Election, as alſo his Coronation, as means 
of obtaining the Crown; yet the pretended Hereditary Right of Blood was the 
main ground of his Eſtabliſhment. _ But as for King Henry VII. tho he could 
claim the Crown by no true Right of Inheritance, yet would he never own it to 
be an Election by Parliament: for as ſoon as King Richard was {lain in the Battel 
of Boſworth, the Lord Stanley put his Crown upon Henry's Head; who imme- Vid. Lord Ba. 
ciately ſtiling himſelf King, as well by Right of Conqueſt, as by being ſole Heir con Life of 
Male of the Houſe of Lancaſter, he as ſuch, cauſed himſelf to be crown'd 2 N 
King: and tho he afterwards calld a Parliament, in which he procured wy 28 
| „ Title ' 
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BIBLIOTHEK CA POLITI CA. 
Title to be recogniz'd; yet, as my Lord Bacon well obſer ves, he was afraid fo 
take the Crown (by his only true Title) in “ right of the Lady Elix abet h his 
« Queen, for fear he ſhould only be King by Courteſy, and muſt upon the 
& Queen's Death have reſign'd it again; and ſhould he take it by Election 
ec he knew there was a very great difference between a King that holdeth his 
© Crown by a Civil Act of the Eſtates, and one (mind that) that holdeth it ori. 
&« ginally by the Law of Nature, and Deſcent of Blood: and therefore upon 
ce theſe Conſiderations, he reſolv'd to reſt upon the Title of the Houſe of Lau. 
e caſter as his main Right; and thereupon he caus'd an Act of Parliament to 
« paſs, wherein his Title was acknowledg'd (as my Lord Bacon there tells us) 
& not by way of Declaration, or Recognition of Right, as on the other {9+ 
<« he avoided to have it by a new Law of Ordinance, but choſe rather a kind of 
« a middle way, by. way of Eſtabliſhment, and that under covert and indiffe- 
ce rent words; that the Inheritance of the Crown ſhould reſt, remain, and 
ee abide in the King, &c.” which words might be equally applied, that the 
Crown ſhould continue to him; but whether as having former Right to it 

| (which was doubtful) or having it then in Fact or Poſſeſſion (which no Man 

denied) was left fair to Interpretation either way. I ſpeak not this to juſtify 
all his Actions, but to let you ſee that he chiefly inſiſted upon his Right of Inhe- 
ritance, and abſolutely diſown'd any Title by Election from the People. 

F. I cannot deny the matter of Fact concerning King Richard Ill's depoſing 
his Nephew, and uſurping the Crown, to have been very wicked, and contrary 
to the receiv'd Law of England concerning the Succeſſion at that time; and 
likewiſe that by baſtardizing his Brother the late King's Iſſue without due courſe 
of Law, and by attainting the Blood of his other Brother the Duke of (la. 
rence, he would have made the World believe that he was lawful Heir by Right 
of Blood: yet you cannot deny but that for all this, he was ſo ſenſible of tl e 
weakneſs of his Title, that tho (it is true) his Right by Blood is declar'd in 
the firſt place in that Act of Recognition, yet it is plain he would not rely 
upon that alone; and therefore you ſee the Parliament there alſo inſiſts upon 
his Right by Election and Coronation, which they would never have done, had 
it not been that they look'd upon it for good Law, that whoever was crown'd 
King, and call'd a Parliament, and had his Title therein recogniz'd and con- 
firm'd, was thenceforth true and lawful King to all intents and purpoſes, There- 
fore tho you have omitted it, I ſhall proceed to ſhew you, what this Statute 
alſo farther declares: For after they had declar'd the ſaid King's Title, 
as grounded upon the antient Laws, and laudable Cuſtoms of the Realm, 
according to the Judgment of all ſuch Perſons as were learned in them; 
they proceed thus: © Yet nevertheleſs, foraſmuch as it is conſider'd, that 
<« the moſt part of the People is not ſufficiently learned in the aforeſaid Lays 
« and Cuſtoms, whereby Truth and Right in his behalf, of likelihood may 
«< be had, and not clearly known to all People, and thereupon put in doubt and 
« queſtion; and over this, how that the Court of Parliament is of ſuch Au- 
&« thority, that a Declaration made by the Three Eſtates, and by the Autho- 
<« rity of the ſame, maketh before all other things moſt faithful and certain 
<« quieting of Mens Minds, and removeth the occaſion of Doubts, and ſeditious 
“Language; therefore they alſo declare that he was the undoubted King.” 
Whence tis evident, that the Reaſon of this Law ſuppoſeth that the Subjects in 
general are not capable of underſtanding the Laws and Cuſtoms upon which the 
Titles of our Kings depend; and that the beſt Satisfaction that the generality of 
the People can poſlibly have in thoſe high Matters, was to reſt on the judgment 
and Determination of the Kingdom, declar'd by Act and Authority of Par- 
liament, and therein to acquieſce for the preventing Sedition: therefore what 
[ {aid before in the Caſe of King Stephen, is alſo true in this, quod fieri non de- 
buit, factum valet; and all the Acts made in the Reign of this King Richard, 
tho a horrid Uſurper, were never repeal'd, but ſtand good at this day. 

As to what you ſay concerning the manner of King Henry VIPS coming to 
the Crown, it is alſo true; but as for his Title to it by Right of Succeſſion, that 
Was certainly falſe: for his Mother the Counteſs of Richmond was then alive, 
by whom he claim'd the Crown, and liv'd divers Years after he was King, 
that tho I grant that it is recited in the Parliament-Roll that he claim'd the 


Crown in Parliament, tam per juſtum titulum hæreditantiæ, quam per 2 Des 
7 iciumn, 
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Dialogue the Twelfth. 627 
judicium, in tribuendo ſibi victoriam de Inimico ſuo in campo. Tho the latter of 
theſe Titles may be true, viz. the Conqueſt of King Richard, eſpecially when 
once he was confirm'd and recogniz'd in Parliament, yet that the former could 
not be ſo, is plain from what I have now ſaid; fo that it is certain ee Og 
Henry VII's beſt Title was neither by Inheritance nor Marriage with the Princeſs 
Elizabeth, but by the Act of Parliament, as appears by the unprinted Statute it 
ſelf, ſtill vpon the Roll; which ſince you did not repeat, I will: the Title is | 
Titulus Regi, and it runs in theſe words; „ To the Pleaſure of Almighty God, Vid. Buck's 
« the Wealth, Proſperity, and Surety of this Realm of England, to the ſin- nns N- 
« gular Comfort of all the King's Subjects of the ſame, and in avoiding of all 
&« Ambiguities and Queſtions, be it ordained, eſtabliſhed, and enacted by Au- 
« thority of this preſent Parliament, that the Inheritance of the Crowns of 
« the Realms of England and of France, with all the Pre-eminence and Dignity: . 
« Royal to the ſame pertaining, and all other Seignouries to the King belonging 
« beyond the Sea, with the Appurtenances thereto in any wiſe due or pertain- 
« ing, be, reſt, remain and abide in the moſt Royal Perſon of our now Sove- 
« reign Lord King Henry the VIIth, and in the Heirs of his Body lawfully 
« coming perpetually, with the Grace of God ſo to endure, and in none other.” 
Now this was done ſome time before he married with the Princeſs Elixabeth; 
for as ſoon as this. Act was made, © the Commons requeſted the King ro marry 
& Elizabeth, the Daughter of King Edward the IVth, that by God's Grace there 
e might be Iſſue of the Stock of their Kings,” (as their own words were.) 
That this was rather to preſerve the Blood-Royal, than to give any new Con- 
firmation to his Title, appears from hence, that there was never any other 
Act after the Marriage to declare the Right of the Crown to be in the King 
and Queen, or ſo much as to entail it on the Iſſue of their Bodies: ſo that it is 
plain he enjoy'd it not in his Wife's, but in his own Right, ſince he held it af- 
ter her Death by virtue of this Statute ; which plainly ſhows, that (in the Judg- WP. 
ment of that Parliament) the Houſe of Lancaſter was looked upon to have the Wl. 
better Title. And tho it is true that the King procured the Pope's Bull, now e 
in the Cotton Library, to ſtrengthen his Title, threatning all thoſe with Excom- 
munication that ſhould offer to rebel againſt him; yet even that Bull (tho his | 
Right by Inheritance and Conqueſt be firſt mentioned) concludes with his Title B. H. S. 5. 391. 
by the Election of the Prelates, Nobility, and People of England, and the De- 
cree or Statute of the three Eſtates in their Convention, called the Parliament, 
as this Bull it ſelf expreſſes it. 
AM. I muſt confeſs you have told me more of theſe matters than I ever heard 
of before, for I always thought that there had been no Act of Settlement upon 
King Henry the VIIth, until after his Marriage with the Princeſs Elizabeth ; for 
till then I look upon him as an Uſurper upon her Right, as he was alſo after 
her Death upon his Son's ſucceſſively: ſo that if you will have my Opinion, I 
conceive that this Statute, being made before he had a lawful Right to the 
Crown, is wholly void, as is alſo that of the Repeal of the Attainder of King: 
Henry the Vith, for the ſame reaſon. „ 
But let his Title be what it will, it is certain his Son, King Henry the VIIIth, 
ſucceeded to the Crown, as Heir rather to his Mother than his Father, and ſo 
was in by Remitter; but as for King Edward the Vith, he was undoubted Heir 
by Right of Blood, as being the only Heir Male to his Father : and tho it is 
true, that King Henry made divers Statutes, whereby he alter'd the Succeſſion 
of the Crown, as to his two Daughters Mary and Elizabeth, ſometimes de- 
claring them both illegitimate, and then again giving them a Right to ſucceed _ 1 
by Act of Parliament ; yet theſe Acts of Succeſſion were obtain'd purely by the B. H. S. 2.393. WE 
King's Sollicitation and Command. And tho at laſt he got himſelf impower'd e 
to make a Will, whereby he might ſettle and entail the Crown on whom he Wo 
pleaſed; yet all theſe Acts of Parliament, as alſo this, ſignified juſt nothing 
after his Death: for tho his ſaid Daughters, Queen Mary and Elizabeth, did 
one after another ſucceed his Son, King Edward the Vith, yet was it not by 
virtue of any of theſe Acts of Parliament, or by the aforeſaid Will, but by | AL 
pure Right of Inheritance (or colour of it at leaſt;) and therefore in the firſt WW! ft |; 
of Queen Mary, there is an Act declaring “ the Queen's Highneſs to have been 7 Mary, „ 2. 
born in moſt juſt and faithful Matrimony, and alſo repealing all Acts of Par- Wit! 
= liament, or Sentence of Diyorce, made or had to the contrary.” 
| LIII 2 
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Lords Spiritual and Temporal, and the Commons, do 
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Nov certainly the Intention of this Act was to declare her Succe . 
Inheritance by Right of Blood; ſo likewiſe in the firſt of 8 
| Ter d declare and confeſs 
« that Queen Elizabeth is in very Deed, and of mere Right, by the Laws of 
« God, and by the Laws and Statutes of this Realm, their moſt rightful = 
« lawful Sovereign Queen, and that ſhe was rightly, lineally, and lawfully py 
« ſcended and come of the Blood-Royal of this Realm of England: Aj which 


Bis 


(whether it were true or not in her) yet the lineal and lawful Deſcent of Queen 


Elizabeth, was the ground upon which ſhe was declared to be their rightful and 
lawful Queen. | | e e 

And tho I grant that King Henry the VIIIth had by his laſt Will and Ter. 
tament poſtponed all the Iſſue of his Siſter Margaret Queen of Scots, and pre- 
ferred the Children of his younger Siſter, the Queen Dowager of France (whom 
ſhe had by Charles Duke of Suffolk) before them; yet was this Will afterwarg 
cancelled, and torn off from the Rolls in Chancery, where it was recorded 
and that by order of Queen ary (as is ſuppoſed.) So that James the Vith. 
King of Scotland, was by Right of Blood declared and proclaimed King of Eng- 
land immediately upon the Death of Queen El:zabeth, as right Heir of the 
Crown: And in the firſt Parliament after his Coronation, his Title is by them 
particularly recognized in the words, which I deſire you to read with me: 
c where after ſetting forth his Pedegree, as lineally deſcended from the Lady 
« Margaret, eldeſt Daughter of King Henry the VIlth, and Queen Elizabeth his 
« Wite, Daughter of King Edward the IVth, they farther acknowledge King 
« Fames their Lawful and Rightful Liege Lord and Sovereign ; and farther 
ce ſay, as being bound thereunto both by the Laws of God and Man, that they 
« do recognize and acknowledge, that immediately upon the Diſſolution and 
e Deceaſe of Elizabeth, late Queen of England, the Imperial Crown of the 


Realm of England, and all Kingdoms and Dominions belonging to the ſame, 


& did by inherent Birthright, and lawful and undoubted Succeſſion, deſcend and 
ce come to his moſt Excellent Majeſty, being lineally, lawfully, and juſtly next 
« and ſole Heir of the Blood Royal of this Realm; and thereunto they do 
« moſt humbly and faithfully ſabmit and oblige themſelves, their Heirs and 
« Poſterities for ever, until the laſt drop of their Blood be ſpent.” I have 
been the more particular in the Recital of this Act, becauſe it ſtands not only 
as a perpetual Declaration of the ſenſe of the Repreſentatives of the whole 
Nation for an Hereditary Succeſſion of the Crown, without any Vacancy or 
Election, but alſo becauſe it contains their ſolemn Engagements for themſelves 
and their Poſterities for ever to King James and his Iſſue, and conſequently 
to his right Heirs for ever. So that nothing can be more directly contrary than 
this Act to the late Proceedings of the Convention, firſt in declaring the Throne 
vacant, and then placing the Prince and Princeſs of Orange therein. | 
F. I will not deny but that King Henry the VIIIth, and Edward the Viti, IN 
both ſucceeded by Right of Inheritance; but whether the former claimed it as 
Heir to his Mother or his Father, is much to be doubted, ſince being Heir to 
both of them, he never declared by what Title he held the Crown : but as for 
his two Daughters, Queen Mary and Queen Elixabeth, it is certain their belt 
Titles were from theſe Acts of Parliament: for as to Queen Mary, it is plain, 
that at her coming to the Crown, ſhe could not be looked upon as Heir by 
Right of Blood, becauſe by the Statute of the 25th of Henry the VIIIth, bis 
Marriage with Queen Catherine her Mother was declared unlawful, and the 
Crown ſettled upon the King, and the Heirs of his Body lawfully begotten on 
Queen Anne Bullen: and beſides all this, ſhe was but Siſter by the half Blood to 
King Edward the VIth, and ſo could not inherit as Heir to him. And tho in 
the firſt Year of her Reign, the Parliament ('tis true) took off her Illegitima- 
tion, and repeal'd the Acts of the 25th and 28th of Henry the VIIIth, where- 
by ſhe was declared illegitimate; yet in this, the Parliament ſeems rather to 
provide for the Honour of her Deſcent, than (as you would have it) to declare 
her Succeſſion to be Inheritance by Right of Blood; becauſe the Statute of the 
35th of Henry the VIIIth, whereby the Crown was ſettled upon Prince Edward 
and the Heirs of his Body, the remainder upon the Ladys Mary and Elizabeth, 
and whereby the King had alſo power given him of diſpoſing the Crown by 


Letters Patents, or by Will, was not at all repealed ; and for which ne 
ra 
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rable Reaſon is given in both theſe Acts, “ leſt if ſach Heirs ſhould fail, and 
« no proviſion made in the King's Life who ſhould rule and govern this Realm 
ee for lack of ſuch Heirs, that then this Realm ſhould be deſtitute of a law- 
« ful Governour,” Whereby it ſeems plain, that the Parliament then e- 
ſteemed no Heirs to have a Right by Law farther than had been declaced by 

theſe Statutes. ? | es 
So likewiſe for Queen Elizabeth, her Title was more apparently by Act of 
Parliament : and that ſhe looked upon her ſelf ſufficient to haye ſucceeded by 
virtue of the Limitation of the Statute of the 35th of Henry the VIIIth, laſt 
mention'd, appears in that ſhe never procured her Mother's Marriage to be de- 
clared good, and conſequently her own Illegitimation to be taken off. So that 
take it which way you will, it is certain that either Queen Mary's or Queen 
Elizabeth's Title muſt have been only by Act of Parliament, ſince ſhe was born 
whilſt Queen Catherine, King Henry's firſt Wife, was living: and therefore 
when the Parliament you mention, in the firſt Year of Queen Elizabeth, de- 
clared, . That ſhe was tightly, lawfully, and lineally deſcended, and come of 
| c the Blood Royal of this Realm ;? theſe words can only be underſtood 
£ of ſuch a lineal and lawful Deſcent as is here declared to be ſo by virtue of 
this, as well as the former Statute, and not according to any Hereditary 
Deſcent at Common Law, ſince it is very well known, that as long as the 
Pope's Diſpenſation for King Henry's Marriage with the Princeſs Catherine, his 
Brother's Wife, was allowed for good, as it was till the latter end of Henry 

the VIIth's, and all the firſt twenty five Years of Henry the VIIIth's Reign, 
the Princeſs Mary was looked upon as the only preſumptive Heireſs of the 
Crown. This I tell you, not to invalidate Queen El;zaberh's Title, but to let 
you ſee that Acts of Parliament, if they declare that which is apparently falſe 
in matter of Law or Fact, are not to be credited, unleſs you will give them 
more power than God himſelf, who cannot (as all Divines agree) make that 
to have been done which was never done, or that not to have been done, which 


-- 


hath once come to paſs. 
I come now, in the laſt place, to examine the Act of Recognition of King 

James the Firſt's Title to the Crown, which I will not deny to have been by 

Right of Blood, ſince none of the Deſcendants of King Henry the VIIth could 

have any Title before him: for tho it is true it was otherwiſe ordained by 

King Henry the VIIIth's Will, yet that (as you your ſelf ſhow) was not only 

cancelled in Queen Mary's time, but was alſo void in it ſelf. For whereas by 

the Statute of the 35th of Henry the VIIIth, there was a power given him to 

diſpoſe of the Crown, either by his Letters Patents, or elſe by his laſt Will 

ſigned with his Hand; yet was this Power never legally executed: for thoſe 

that have argued againſt this Will, have told us, that he never ſigned it in Vid. Lething- 

his life-time, but that a ſtamp of his Name was put thereunto after his De- ton“ Lecter to 

ceaſe; as manifeſtly appeared by open Declaration made in Parliament of this jp ky pg 

matter by the Lord Paget and others, that King Henry did never ſign it with 1 

his own hand; as was alſo proved by the Pardon obtain'd for one William Clerke, the Hiſtory of 

for putting the Stamp upon the ſaid Will after the King was departed. So e Reforma- 

that tho! grant that King James had a very good Title to the Crown of EAg- fol. 209. 1 

land by Inheritance, yet whether it was from King Henry the VIIth alone, or WW | 

from Queen El:zabeth his Wife, is not there declared; only that he was law- i 

fully deſcended of Lady Margaret, eldeſt Daughter to Ring Henry the VIlth, 111 

and Queen Elizabeth his Wife, eldeſt Daughter of King Exward the IVth; and l 

therefore, “that they are bound both by the Laws of God and Man to re- $4004 

“ cognize his Majeſty as ſole Heir of the Blood Royal of this Realm.“ All 1 

which is ſo far true, if by the Laws of God, and Man's Law, you will thereby 

underſtand ſuch Laws as God impowers the King and Parliament to make; for 

otherwiſe, there is no more heed to be taken of this Declaration, than that 

which was made before to Richard the Third, which alſo declared him to have 

a good Title to the Crown by the Laws of God and Nature, and the Laws and 

Cuſtoms of this Realm. So that I ſee nothing in all this Act of Recogaition 

that at all contradicts my Notion, that King Fames's Title is wholly derived 

from the Act of Settlement made on King Henry the VIIth, from whom he was 

lineaily deſcended; therefore tho his Pedegree be alſo derived from Queen E- 


lixabeth, eldeſt Daughter to King Edward the IVth, yet this was only ex abun- 
danti, 
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anti, to ſhow that he had every way a Title to the Crown; and if ſhe her ſelf 
had any Title, it was wholly by -.irtue of thoſe Acts of Parliament of the 39th 


of Henry the Vith, and iſt of Edward the IVth, which veſted the Crown in 
Richard Duke of York, and King Edward the IVth, his Son, and which laſt Ack 
firſt declared that the three Henrys of the Houſe of Lancaſter were only Kings 
in Deed, and not of Right; for before that time 1 defy you to ſhow me in aj 
our Hiſtories or Law-Books any ſuch Diſtintion, In all foregoing times, he 
that was ſolemnly anointed and crowned King in Deed, was alſo looked upon 
ſo to be in point of Right: and therefore let thoſe Statutes you ſo much inſiſt 


upon, talk ever ſo much of any King's. being ſo, by any fundamental Here. 
ditary Right, precedent to, and independent from the Power of the two Houſes 


of Parliament; I am very well ſatisfied that ſuch a Declaration muſt be void 
in it ſelf, ſince I have already proved that there was no ſuch Law of Succeſſion 
ever ſettled by any general Cuſtom, or Common Law, and it hath been near 
as often broken as obſerved: and as for any poſitive or Statute-Law, enacting 
any Hereditary Right of Succeſſion, you do not fo much as pretend to ſho it. 
So that I think I have ſufficiently proved the three Propolitions I laid down, 


. viz, That ever ſince the time of Edward the Firſt, tho the Crown has been 
claimed by Right of Blood, yet has it not been very often enjoyed by Princes 


who had no juſt pretence to that Title. Secondly, That the two Houſes of 
Parliament have often, notwithſtanding that Claim, placed, or at leaft fixed 
the Crown upon the Heads of thoſe Princes, who they very well knew could 
have no Hereditary Right to it. Thirdly, That ſuch Princes have been always 
taken for Lawful Kings, all their Laws ſtanding good at this day, without any 
Confirmation by their Succeſſors. So that all the modern Acts of Parliament 
for entailing the Crown, being made and ordained by the Counſel and Aſſeut 
of the Lords and Commons, are ſo many plain Declarations, and evident Ke- 


cognitions, what the fundamental Conſtitution of the Engliſh Government was 


in that grand Point. . 
M. I did not think that you, who were ſo great an Admirer of the two 


Houſes of Parliament, ſhould now be ſo much againſt their Power, in joining 


with the King to declare what the true Right of Succeſſion to the Crown is, 


and hath ever been from time beyond memory; but 1 ſee AQs or Declarations 
of Parliament ſignify nothing with you if they are againſt your Hypotheſis, or 
elſe you would never go about thus to expoſe thoſe Acts of Parliament of 
King Edward the IVth, and King James the Firſt, whereby they are declared 
both by the Laws of God and Man undoubted Heirs of the Crown, And the 
laſt Act I cited, viz. that of King James the Firſt, doth ſufficiently confite 
your Notion of a Vacancy of the Throne; where it is expreſly declared, 
That immediately upon the Deceaſe of Queen Elizabeth, the Crown of Ex- 
„ land, with all the Dominions belonging to the ſame, did by inherent Birth- 
right, and lawful and undoubted Succeſſion, deſcend and come to his Ma- 


< jelty King James. So that if there then were no Vacancy of the Throne, 


I cannot ſee how there could be any ſuch thing now, the next Heir to the 
Crown (be he who they will) being certainly not ſo far removed from King 
James I. as himſelf was from King Henry VII. under whom he claimed. 

F. I muſt ſtill confeſs my ſelf to have a great Veneration for the ſolemn 
Declarations of King and Parliament, made by any Statute; yet not ſo as to 
idolize them, or to look upon all their Declarations as infallible. I grant in- 
deed, that whoſoever is by them declared and recognized for King or Queen of 
England, is to be acknowledged and obeyed as ſuch by all the Subjects of this 
Kingdom, without farther queſtioning his Title. But if not content with 
this, they will alſo take upon them to declare that ſuch Kings or Queens have 
an undoubted Hereditary Right, by the Laws of God and Nature, when I plainly 
find from the Holy Scriptures, as well as the Hiſtory of matter of Fact, and 
the Knowledge of our Laws, that they have no other Title than what the Laws 
of the Land have conferred upon them; they muſt excuſe me, if I do not 
acquieſce in ſuch Declaration. Nay, you your ſelf cannot deny but that 
it was groſs Flattery in the two Houſes of Parliament to declare, that K. 
chard the Third (for example) had a true and undoubted Right to the Crown, 
by the Laws of God and Nature, and alſo by the Laws and Cuſtoms of this 


Realm, when you know he was a notorious Uſurper upon the Rights of 2 
rother 
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Brother, King Edward's Children. Now how can I be aſſured that the like Nr 
Declaration made to King James the Firſt, was not likewiſe a piece of Court- | 
ſhip of the Repreſentative of the Kingdom to this King, then newly ſettled in 
his Throne? ſince we find the People of this Nation, when they are 1n a kind 
fit, never think they can ſay or do too much for their Princes: And therefore 
I muſt freely tell you, that it is not the bare Declaration of a Parliament that 
this or that has been always the Law or Cuſtom of this Realm, when we can 
find from Hiſtory that it has never been ſo held for above four hundred Years 
at leaſt, and therefore not beyond the Memory of Man (as you ſuppoſe) ſince 
that muſt be before the Reign of Richard the Firſt, as I have already proved 


ou at our Eighth Meeting. . 
3 Bat to ak your Odjeckion againſt the Vacancy of the Throne, I do freely 
grant, that as often as the Crown deſcends by lineal Succeſſion, there can be no 
Vacancy of the Throne, as it did in the Caſe of King James the Firſt; yet 
doth it not therefore follow, that there can never be any ſuch Vacancy in any 
Caſe whatſoever, ſince certainly it may ſo happen, that all the Heirs Male of 
the Blood-Royal may fail, as it happen'd in the Caſe of Scotland, when John 
Baliol and Robert Bruce contended for the Crown, which not being to be de- 
cided by the Eſtates of the Kingdom, they were forced to refer it to our King 
Edward the Firſt: and as alſo happen'd in France, when Philip of Valois, and 
our Edward the Third, both claimed the Crown, which was decided by a great 
Aſſembly of the States of France in the favour of the former, who claimed as 
Heir of the Male Line, againſt King Eaward, who was deſcended by a Woman. 
And if King James's Abdication or Forfeiture (call it which you will) is good, 
pray give me a ſufficient reaſon why the Convention of the Eſtates of England 
ſhould not have as much Authority as thoſe of France or Scotland this being as 
much or more a limited Kingdom, than either of the other ever were. | 
A. I do not deny that, but pray ſhew me any ſufficient Reaſon why the Con- 
vention ſhould now vote a Vacancy of the Throne, ſince there was certainly an 
Heir apparent not long ſince in England, and I hope is now ſafe in France, who 
ought to fill it; or at leaſt there ſhould have been ſome ſufficient Cauſe alledged 
againſt him, to prove that he was not the true Son elther of the King or Queen ; 
and till this was done, they could not with any Right or good Conſcience place 
any other Relation of his in the Throne, ſince every Perſon ought to be eſteemed 
the Son of that Father and Mother that publickly own'd him for ſuch: for ir 
is a Maxim in our, as well as your Law, Filiatio non poteſt probari. 
F. How this could be performed without firſt declaring the Throne vacant, 
] cannot apprehend ; for you your ſelf muſt grant, that there have been great 
Doubts and Suſpicions of the Reality of this Prince of Wales : and therefore 
that being one great reaſon of the Prince of Orarge's coming over, the Truth 
of this Child, whether he was really born of the Body of the Queen, # firſt to 
be examined and determined, before he can be declared King of England in the 
room of his ſuppoſed Father, whom we will alſo ſuppoſe civilly (tho not na- 
turally) dead. And till this be done (unleſs you would have had him been de- 
clared King without ever examining the Truth of the matter) the Throne muſt 
have continued vacant till it could be decided, whether he, or his half Siſter the 
Priacels of Orange, were to fill it: and if ſo, while the Convention remain'd 
in this ſuſpence, they could do no other than vote the Throne vacant, till they 
were ſufficiently ſatisfied who had the beſt Right to it. | 
But to anſwer your Argument, that unleſs ſomething could have been pre- 
ſently alledged againſt this Infant, to have proved him not to have been born 
of the Body of the Queen, he ought to have been declared King: The Maxim 
you mention may be well allowed in the caſe of common Inheritances, but not 
In that of Crowns; for in thoſe we have read, that common and violent Pre- 
\umptions have been looked upon as ſufficient Proofs to ſet aſide a ſuppoſed 
Heir of the Crown: as for example, ſomething above two hundred Years ſince, 
Henry Ring of Caſtile, called the Impotent (becauſe he was not able to get his vid. Marianas 
Deen or any other Woman with Child) did out of hatred to his Siſter J- Hiſtory of 
el, Permit a Favourite of his to lie with his Queen, and get her with Child: Spain. 
Ine was brought to bed of a Daughter, but the Eſtates of the Kingdom would 
by no means admit her for Legitimate, becauſe the Queen had before declared 
her Husband to be impotent; and therefore they did not only proteſt againſt 


her 
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her Legitimacy in the King's life-time, in an Aſſembly of the Eſtates 5 
as ſoon as 1 they ſet this pretended Princeſs quite aſide, and 8 
the Siſter of the late King, Queen of Caſtile, who was married to Ferdinand 
King of Arragoy. Now though I will not ſay, that either the Suſpicions or 
Proofs againſt the preſent Prince of Wales are as pregnant as thoſe againſt that 
Princeſs, yet certainly they were ſufficient to debar him from being Placed in 
the Throne, till ſach time as it ſhall be made apparent that he is really Son to 
the Queen. ä „ 

7117 the Convention had gone this way to work, I grant there might have 
been ſome colour for what they have done : but then they ought, before they 
had placed any body elſe in the Throne, to have hrſt examined the Truth of 
the Queen's being with Child, and her being truly delivered of this Prince, be. 
fore ever they had declared the Prince and Princeſs of Orange King and Queen: 
and till this had been done, certainly the Throne ſhould have till continued _ 
cant: therefore I doubt your Convention have made more haſte than good ſpeed 
in this matter, which certainly required much more Deliberation. 

F. Come, I will for once admit that they ought, in the firſt place, to have 
examined your Prince's Title, but this is ſtill to be underſtood, as far as it was 
poſſible for them to do it, as it ought: now pray tell me how this could be 
done, when the Infant was not only carried away into a foreign Kingdom, but 
alſo the Midwife, the Nurſe, and ſeveral other of the Queen's near Servants and 
Attendants went away along with him? who if they had been here, to have 
been croſs-examined, might have declared the Impoſture (if it be one.) 
A. But pray, Sir, are there not Proteſtant Ladies enough left behind, who 

have already depoſed before the Council (as appears by their Depoſitions pub. 
liſhed by the King's expreſs Command, and enrolled in Chancery, in perpetuan 
Rei memoriam) not only that her Majeſty was with Child, but that alſo ſhe was 
really delivered of this Prince? ſo that the Prince of Orange and the Conven- 
tion ought to have in the firſt place ſummoned thoſe Witneſſes you mention to 
be now in France, to have appeared before them, and if they had not come, then 
to have proceeded as the matter had required. 

F. You muſt then grant that the Proteſtant Witneſſes alone, who are now 
in England, were not ſufficient ; for if they ſhould have depoſed that this Child 
had been an Impoſtor, I ſuppoſe you would not have reſted ſatisfied that they 
had ſpoke nothing but the Truth, ſince the Witneſſes now in France (who belt 
know the matter of Fact) might have ſworn the contrary : but as for ſending 
any Summons for them into France, it was altogether in vain, and that which 
the Convention were not at all obliged to do, becauſe neither King James nor 

his Queen did ever own the Power of the Convention to hear or determine 
this Affair, and therefore would not have let the Witneſſes come over, For 
after the Throne was declared vacant, the King muſt, by ſending thoſe Wit- 
neſſes, have tacitly owned the Authority of the Convention, in declaring him- 
ſelf to have abdicated the Throne, as alſo that they might place his Son there- 
in: ſo that any ſuch Summons would certainly have been only rejected with 
Scorn, and we ſhould have gained nothing but the loſs of ſo much time, and 
hindred our preſent Settlement and Defence, Nor was the Convention ob- 

liged to do it, ſince the Parliament it ſelf is not bound to take cognizance of 
any Perſon or Thing that is not within the Kingdom of England, or the Ter- 
ritories belonging to it; and therefore it was not their buſineſs to enquire 
(unleſs it had been brought before them) what was become of this Infant, 
whether he was legitimate or not, or whether he was alive, or elſe had been 
caſt away at Sea, or taken by Pirates; any of which might very well have 
been. And therefore indeed this buſineſs could never have been decided, unlels 
the Infant himſelf were actually preſent, and ſuſſicient proof made, not only 
that this was the ſame Child that was born of the Queen, but which was allo 
carried away into France; all which could never have been examined as it ought, 
without the Child's perſonal Preſence here, which I ſuppoſe you will grant that 
King James and his Queen would never admit of, as things now ſtand. There- 
fore ſince a thorow Examination into this buſineſs was impoſſible to have been 
performed, the Convention have done no more than what can be juſtified, in 


firſt declaring the Throne yacant, and then who ſhould fill it. 
| M. Well, 
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A. Well, but admit the Caſe were ſo as you have put it, the Kingdom onght 
however to have remain'd without a King, till the Succeſſion had been duly ſettled ; 
ſince according to the Act of Recognition to King James J. The Nation did 
« not only oblige themſelves, but their Poſterity (that is, we that are now alive) 
« to that King and his Right Heirs.” And therefore till this Prince's Right had 
been determin'd, either the Convention ſhould have govern'd, or elſe they ought 
to have made the Prince of Orange only Governour or Regent of the Kingdom, 
and not to have plac'd him and his Princeſs on the Throne, till the young Prince 
had died, or elſe had been prov'd to be an Impoſtor. | | 

F. I doubt not but I can ſhew you not only the Unreaſonableneſs, but alſo 
the unpracticableneſs of this Suppoſition. Firſt, Its Unreaſonableneſs, ſince you 
are very much miſtaken to alledge that the whole Nation, by that Act of Re- 
cognition to King James, oblig'd themſelves, and their Poſterities, to him and 
his right Heirs by Blood. ?Tis true they there tell him, © That they made 
«< that Recognition as the firſt Fruits of their Loyalty and Faith to him, and 
« his Royal Progeny and Poſterity for ever: And alſo when they have acknow- 
« ledg'd him to be juſtly and lawfully next and ſole Heir of the Blood Royal 
e of this Realm, and that they thereunto ſubmit and oblige themſelves, their 
„ Heirs and Poſterities for ever : Cc.“ there is no more meant or expreſs'd 
in all this, than that the whole Nation did by their Repreſentatives in Parlia- 
ment oblige themſelves and their Children to King James and his Poſterity for 
ever. And I think that this part of the Recognition is ſufficiently perform'd, 

by placing two of his Great Grandchildren in the Throne: for as to the words 
rightful or lawful Heirs, they are not to be found in all this Statute. 

But as for your Notion of a Regency, it is plain it could ſiguify nothing, 
either for our preſent Security, or future Settlement; not to the former, 
ſince this Regent (be he whom he would) muſt have govern'd in the Right of 
ſome body or other, ſince I never read of a Regency in England, during a Va- 
cancy of the Throne; therefore Iwill at preſent admit that the Vote for King 
James's Abdication had never been made, only that the Prince of Orange had 
been declar'd Regent of the Kingdom, till ſuch time as King James would have 
given the Nation ſufficient Satisfaction of his reforming all paſt Miſcarriages, 
and that his future Government ſhould be according to Law. Now I would 
very fain know how it can be juſtify'd, according to your Notion of the King's 
abſolute irreſiſtible Power, to place a Regent over the Kingdom to govern in 
his ſtead, whether he will or not, when it is certain he is neither a Minor, 
an Idiot, nor a Lunatick: ſo that then he muſt have return'd again to the 
Government whenever he had pleas'd, or elſe the Convention muſt have been 
Judges whether the Security or Satisfaction he offer'd was ſufficiently ſatisfac- 
tory or not; for if he himſelf was to be ſole Judge in this Caſe, I ſuppoſe you 
will grant this Regency would quickly have been at an end. But on the other 
fide, if this Right of judging had been left in the Convention, whether the 
King's Propoſals were ſatisfactory or not, they might alſo have voted them 
not to be ſo; and till this was done, they might very well have juſtify'd their 
keeping him out of the Kingdom by Force, Now how that could have conſiſted 
with your Doctrine of the King's irreſiſtible Power, I deſire you would ſatisfy 
me if you can. So that by this Regency, the King muſt either have been de- 
priv'd of his whole Power, or he muſt not; if the former, that would have 
been as bad as depoſing him from being King, and had left him no more than 
the bare Title: and whether this had not been a great deal worſe (as more 
hypocritical) than the Convention's declaring him to have abdicated the Govern- 
ment, I leave it to any indifferent Perſon to judge. 

But if you will ſuppoſe that this Regent muſt have govern'd in the name of 
your Prince of Wales, as being declar'd King, that would have been to have 
granted his Title to be good without hearing of it, and had been indeed to have 
given up the main Point in diſpute. © 

M. 1 {ee you would fain find out any ſhifts for this pretended Vacancy, and 
placing thoſe in the Throne to whom it doth not belong; yet tho I grant that 
the word Right Heirs is not exprelly recited in this Act of Recognition to 
King Fames I. yet for all that, it is implied: for the Oath of Allegiance is e- 
nacted by Elizabeth I. to be taken to the Queen, her Heirs, and lawful Succeſ- 
lors; and by the Oath of Supremacy (enacted in the IVth of King James) we 

M mm m ; Are 
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ate likewiſe oblig'd to ſwear, that we will bear true Allegiance to his Mazeg. 
dis Heirs, and — Now who theſe Heirs are, this very Act ar Majeſty 
aktion doth ſufficiently declare, viz. the next Heir by deſcent of blood; ©" 
as King James is hereby acknowledg'd to be Heir by inherent Birthright 10 
when they oblige themſelves, and their Poſterities to King James, and his pr 
geny, it is to de underſtood (by parity of Reaſon) that they oblige themſelves 
and the Nation, for all future Generations, to him and his Iſſue in that ſenſe - as 
that their . Allegiance ſhould be only due to him, or her, who ſhould be 4 fa 
Heir to their Father, Brother, or Uncle, according to thoſe Rules of Succeſſion 

that had been commonly receiv*d for above four hundred Years laſt paſt: that 15 
to ſay, the eldeſt Son, Brother, or Daughter, being ſtill to be prefer'd before 
tbe younger, and Sons before Daughters, and the ſame Rule muſt alſo hold for 
their Deſcendants; ſince upon this ground it was, thet the Title of the Houſe 
of Tork was prefer'd by Parliament before that of Lancaſter; and the Title of 


the King of Scots, who was deſcended from the eldeſt Siſter, before that of the 


Houſe of Suffolk, who came from the younger. And this being never alter'q by 
any ſubſequent Statute (or if it had, I think it would not have been good) the 
Convention ought either to have declar'd the Prince of Wales King Immediately, 


or at leaſt to have continu'd the Throne facant, let the Difficplties or Inconve. 


niences that you ſuppoſe might have follow'd, be ever ſo great: and there. 


fore it was their Duty to have ſought out King James wherever he had been, 


and to have deſir'd him to have ſent over the Prince, together with the Wit. 
neſſes that went away with him. And till this had been abſolutely refus'd, or 
elſe that upon a fair hearing this Prince had been prov'd an Impoſtor ; 1 ſay 
till one of theſe had been done, the Throne ought ſtill to have continu'd vacant 
(if it were ſo at all) nor till this had been clear'd could they have juſtified the 
placing any body elſe upon the Throne, tho. ever ſo nearly related to the 
King; whom I will ſuppoſe for Diſconrſe-ſake, to have really abdicated the 
Kingdom. = 

F 1 will not deny that the legal and common courſe of Succeſſion ought to 
be inviolately obſerv'd, according to the Rules you have now laid down, when- 
ever it may conſiſt with the publick good and ſafety of the Kingdom; and yet 
for all that I cannot believe, that the King himſelf, much leſs any other, that 
only pretends as next Heir to him, can have ſuch an abſolute Right to the King- 


dom, as that no Conſiderations whatſoever can make them loſe or forfeit their 


Right thereunto : therefore I look upon the Government of a Kingdom not to 
be like that Intereſt which a private Man hath in an Eſtate, which is his Right 
let him be what he will, or let him manage it how he will. Whereas in the 
Ri 
a Nation (as the Convention was) ought to have more regard to the Happineſs 
and Safety of the whole People, or Commonwealth, than to the Dignity or 
Authority of any particular Perſon whomſoever, or how ſoever nearly related to 
the Crown; when it is evident the advancement of ſuch a Perſon to the 
Throne, will prove deſtructive to our Religion, Civil Liberties and Proper- 
ties, 
Now give me leave to apply what I have ſaid to the Point in queſtion: 
Let us therefore at preſent ſuppoſe, that your Prince of Wales is true and law- 
ful Son to King James and Queen Mary; and let me alſo farther ſuppoſe, that 
in his late Paſſage over Sea, he had been taken by the Pirates of Algiers, or 
Tunis, and by them carried to one of thoſe places, and bred up in the Aa- 
hometan Religion; and after he had been circumciſed, and fully grounded in 
that abominable Superſtition, 'the Grand Signior, 'together with the Kings of 
Algiers and Tunis, ſhould ſend this Nation word, that if they would not admit 
him quietly for their King, and allow all thoſe Prieſts he ſhould bring with 
him a free Exerciſe of their Religion in Zngland, they would then make War 
upon this Nation with all the Forces they could raiſe. I ask you what we 
ovghe to do in this Caſe, whether we ſhould receive him for our King, or keep 
im out? 
M. 1 muſt confeſs it is a nice Queſtion ; and ſince it is a thing that never did 
yet, nor I hope ever will come'to paſs, I think I may freely anſwer you, That 
ſuppoſing this Prince could beiprov'd to be the very ſame who was carried away 


ſo many Years ago, we ought, notwithſtanding his falſe Belief, to receive him; 
| eſpecially 


ght to a Kingdom, I take it to be a true Maxim, That the Repreſentatives of 
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eſpecially if he would ſolemnly, ſwear, only to worſhip God in private after 
his own way; and that he would ſwear not to violate our Religion, or invade 
our Liberties and Properties: and this being done, I think we ought then to 


admit him for our lawful Sovereign; ſince, as you your ſelf have already ac- 


knowledg'd at our third Meeting, the ſupreme Powers are not to be reſiſted, be- 


cauſe they are of a different Religion from that of the People or Nation they 


overn. | | 
. F. Very well: But let me tell you, in this you are much more kind to Mabo- 


metan and Heretical Princes, than the Church of Rome, who have decreed, 
That no Prince onght to be receiv'd as right Heir to a Crown, who is a Pagan, 
Turk, or Hereticx; and upon this ground it was, that the States of France, 
during the time of the League, by the Pope's Decree, refus'd to own Henry 
King of Navarre for their Sovereign; and alſo, that the Papiſts of the Nun- 
cio-Party in Jrcland during the late Rebellion, refus'd to own the late Duke of 
Ormond for Lord Lieutenant of that Kingdom, becauſe the King was a Pro- 
teſtant. | | 
But pray anſwer me a Queſtion or two further : Suppoſe this Prince refus'd 
to promiſe theſe things, or elſe if he did promiſe, and ſwear them; pray 
tell me how could we be affur'd, that according to the Principles of that Reli- 
gion he had been bred under, and thoſe Arbitrary Notions he had learn'd con- 
cerning the abſolute Power of Kings in Barbary, and which he would believe 
due to himſelf, as being as abſolute a Monarch as any of them: I ſay, how ſuch 
a Prince ever could be truſted ? Since if he had the whole Power of the Militia 
in his hands, he might bring in what number of Turks/þ or Mooriſh Guards he 
ſhould think fit, who might eaſily ſet up that Religion and Government too, 
in this Nation; fince, according to your Principles of Paſſive Obedience and 
Non- reſiſtance, no Man ovght to lift up ſo much as a Finger againſt him, tho 
he went about to make us all Turks and Slaves. | | 
4. Well, ſuppoſing all this, as long as it is his Right he ought to have it, 
let the Conſequence be what it will. | EL. 
F. You have ſaid enough, I deſire no more; but I hope every true Prote- 
ſtant and Engliſhman will be of another mind if ever ſuch a caſe ſhould happen. 
But indeed it appears very ſtrange to me, that a natural Diſability, ſuch as 
Idiocy or Lunacy, ſhould be eſteem'd ſufficient in all Kingdoms to debar the 
next Heir from the Government, and yet that a Moral or Religious Diſability 
ſhould not have the ſame effect: and tho I grant that a King ought not to be 
rebelled againſt, or reſiſted, merely becanſe he is of a different Religion from 
that of his Subjects, for I was never for reſiſting King James merely upon that 
ſcore; yet it is another thing when a Prince is not actually poſſeſſed of the 
Throne, but is to be admitted to it upon ſuch Conditions as may appear ſafe for 
the Religion and Civil Conſtitution of a Kingdom, In this Caſe, if a Prince 
be certainly infected with ſuch pernicious Principles, either in relation to Reli- 
gion or Civil Government, it is much otherwiſe : as for example, That no 
Faith is to be kept with Hereticks; That his own Religion is to be propagated 
by Arms, Blood, or Perſecution; That no Government can be ſafe for the 
Prince, or in which he can appear Great or Glorious, but as an abſolute Mo- 


narch : let ſuch a Prince be either a Chriſtian or a Mahometan, I think it would 


be a Certain Ruin to a Kingdom to be oblig'd to receive ſuch a Prince, when 


they were morally ſure, that he would not only ſubvert their Religion, but 


deſtroy the very Profeſſors of it; and not only thoſe, but alter the Civil Con- 
—— too, by turning it from a limited Kingdom, into an abſolute deſpotick 
yranny. . 


To conclude, I ſhall only deſire you to conſider, into what a Country your 


Prince of Wales is carry'd, and what Inſtructors he is like to have, and what 


Principles he will receive from them: and then pray tell me, if he continues 


there till he is a Man, what difference there will be between this young Prince 
bred up in ſuch a Religion, and ſuch Principles, and the ſame, if he had been 
carried away by Pirates'to Algiers, as I at firſt ſuppos'd ? 

M. This is a very invidious Compariſon; for tho I do not approve of the 
Roman Catholick Religion, yet ſure there is a great deal of difference between 
that which profeſſes all the Articles of our Creed, and in which we of our 
Church own Salvation may be obta ined, and the Mahometan Superſtition, which 

| Mm mm 2 Fo | denies 
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denies that fundamental Article of our Creed, viz. That Jeſus Chriſt is the 

Son of God. And as for Civil or Political Principles, I hope the King his Fa. 

ther will take care to have him inſtructed by ſome of thoſe Engl/h Noblemen 

or Gentlemen who are now with him, in the Cuſtoms and Conſtitutions of the 

Engliſh Government, and wherein it differs from the French; as we read Chan. 

Vid. Forteſcue cejjor Forteſcue did Prince Henry, Son to Henry V. and | hope he will come 
« Lau. 3 over again to practiſe them in his own Country before he comes to be infecgteg 
ng. in Proem. with the Arbitrary Principles of the French Government. But as for thoſe of 
not keeping Faith with Hereticks, and propagating his Religion by Perſecy. 

tion; I doubt not but the King his Father will take care not to commit his Edu. 

cation to any of thoſe who are infected with ſuch Principles: and I am the more 


inclin'd to believe it, becauſe it is very well known that his Majeſty's Tender. 


neſs and Moderation in matters of Religion, and not perſecuting any body for 
the Belief or bare Profeſſion of it, as it was the greateſt Cauſe of his late De. 
claration of Indulgence, ſo it was the main Original of all his late Misfor. 
tunes. Nor can! ſee any reaſon why a King by being a Roman Catholick, muſt 
neceſſarily be a Tyrant and a Perſecutor, ſince you cannot deny but that we haye 
had many good and juſt Kings of that Religion, and it is from thoſe Princes that 
profeſſed it that we derive our Mag na Charta, and moſt of the Privileges we 
ROW nol; + hs N 5 1 
F. Tho would not be thought to affirm, that the Romiſh Religion is every 
way worſe than the Mabometan; yet this much 1 may ſafely affirm, that there 
is no Doctrine in all that Superſtition, ſo abſurd and contrary to Senſe and Rea- 
ſon, as that of Tranſubſtantiation, held by the Church of Rome, in which the 
far greateſt part are certainly Idolaters, which can never be objected againſt 
the Turks and therefore tho Iwill not deny but that a Man may be ſav'd in the 
Communion of the Romiſh Church, yet it is not for being a Papiſt, but only as 
far as he practiſes Chriſt's Precepts, and truſts in his Merits, that he can ever 
obtain that favour from God, 

But as for thoſe evil Principles both in Religion and Civil Government, 
which you cannot deny but are now commonly believed and practiſed in France, 
and which you hope King Fames will take care that the Prince his Son ſhall be 

| bred to avoid; Iwiſh it may prove as you ſay: but if you will conſider the Men 
that are like to be his Tutors and Inſtructors in matters of Religion, viz. his 
Father's and Mother's Confeſſors the Jeſuits; and for Civil Government, thoſe 
Popiſh Lords and Gentlemen of notorious Arbitrary Principles and Practices, 
who are gone over to King James; you will have ſmall reaſon to believe, that 
there is ever a Forteſcue now to be found among the Engliſhmen in France, or 
who is likely to inſtil into him thoſe true Engliſh Principles you mention. 

And tho I do not affirm, that every Popiſh Prince muſt needs be a Perſecutor, 
yet ſince that wholly depends upon thoſe Prieſts that have the management of 
their Conſciences, ſhew me a Prince in Europe who has a Jeſuit for his Confellor, 
and tell me, if he hath not deſerv'd that Character. | | 

But tho Iam ſo much of your Opinion, that King James owes the greateſt 
part of his Misfortunes to his Declaration for Liberty of Conſcience ; yet was 
it not ſo much to the thing it ſelf, as to his arbitrary manner of doing it, by 
aſſuming a diſpenſing Power contrary to Law: and you may be very well aſ⸗ 
ſur'd by the little oppoſition which the late Acts met with for taking off the Pe- 
nalties againſt Conventicles, and not coming to Church, in reſpe& of all Diſ- 
ſenters, except the Papiſts, that King James might have as ealily obtain'd a like 
ACt to pals in reſpect of thoſe alſo, as to the free Profeſſion of their Religion, 
and having Maſs in their Houſes z which is more than the Papiſts will alow 
the Proteſtants in any Country in Europe. And therefore I muſt beg your par- 
don if I ſtill find great reaſon to doubt whether King James's Tenderneſs 
towards thoſe that differ'd from him in matters of Religion, and the Indul- 
gence he gave them, were purely out of Conſideration of tender Conſciences, 

5 and not rather thereby to deſtroy the Church of England eſtabliſh'd by La; 
ſiace the Diſpute began between King James and his Parliament, was not about 
Liberty of Conſcience, but thoſe Offices and Commands which the King Was 
re ſolv'd to beſtow upon the Papiſts, whether the Parliament would or not. 
And certainly there is a great deal of difference between a Liberty for à Man 


to enjoy the free Profeſſion of his own Religion, and the Power and Beet = 
avin 
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having all the chief Imployments of Honour and Profit in the Commonwealth. 
But that the Indulgence of Popiſh Princes towards thoſe that diſſent from them 
in matters of Religion, may not always proceed from pure Tenderneſs and 
Compaſlion, appears from a Manuſcript Treatiſe of F. Parſons, (that great 
Jeſuit in Queen 'Elizaberh's time) which I have been told was found in King 

ames's Cloſet after his Departure. This (if you can ſee it) will ſhew you, 
that the ſubtle Jeſuit doth there dire& his Popiſh Succeſſor, in order to the 
more quiet introducing the Roman-Catholick Religion, to grant a general To- 
leration of all Religions, out of a like deſign. Thus did Julian the Apoſtate 
long ago tolerate all the Sects and Hereſies in the Chriſtian Religion, becauſe he 
thereby hoped utterly to confound and deſtroy it. : 

But as to what you alledge concerning Magna Charta's being granted by Po- 
piſh Princes, and that there has beeq, many good Kings of that Perſualion ; as 
1 will not deny either the ons or the other, ſo I deſire you to remember with 
what ſtruggling and great difficulties this Charter was at firſt obtain'd, and 
afterwards preſerv'd, tho it was no more than a Declaration of moſt of thoſe 
antient Rights and Liberties which the Nation had always enjoy'd. And you 
may alſo remember that they were Popiſh Princes, who more than once obtain'd 
the Pope's Diſpenſation to be diſcharged from thoſe ſolemn Oaths they bad ta- 
ken to obſerve thoſe Charters; and tho there have been divers good Princes 
before the Reformation, yet even the very beſt of them made the ſevereſt Laws 
againſt Proteſtants, and were the moſt cruel in their Perſecutions; witneſs King 
Henry IV. Henry V. and Queen Mary. And indeed, it is dangerous to rely 
ppon the Faith of a Prince, who looks upon it as a piece of Merit to deſtroy all 
Religions but his own; and when he finds it cannot be done by Law, will not 
ſtick to uſe any arbitrary means to bring it about, To conclude, pray con- 
ſider whether the ſtri& obſerving or violation of Magna Charta and his Coro- 
nation- Oath, hath been the cauſe of King James's Abdication, Pardon this long 
Diſcourſe, which your Vindication of the Opinion and Practices of Popiſh Princes 
hath drawn from me. | | 
A. pray, Sir, let us quit theſe invidious Subjects, which can do no good, ſince 
Princes muſt be own'd and ſubmitted to, let their Principles and Practices be 
ever ſo Tyrannical; and let us return again to the matter in hand. I will 


therefore at preſeat ſuppoſe the Prince of Wales to have been either dead, or 


juſtly laid aſide. Now make it out to me how you can juſtify the placing 


the Prince and Princeſs of Orange in the Throne, when the Crown is really 


her Right after the Prince of Wales, and not her Husband's; as alſo the 
putting the Government ſolely into his hands: ſince this can no ways agree 
with the Act of Recognition to King James J. which you your ſelf cannot deny 


but ought to be obſerv'd, when it may be done without any apparent hazard or 


prejudice to the Proteſtant Religion, and the Conſtitution of our Government; 
which I think might have been as well, if not better ſecur'd, by letting it have 
gone In the right Line, than by placing the Crown upon the Head of a Prince, 
who, of the Blood-Royal by his Mother, yet being a Foreigner, is a mere Stran- 
ger to our Government and Laws, and has been bred up in Calviniſtical Princi- 
ples; and upon that ſcore is not like to have any good - Intentions towards the 
Government and Ceremonies of the Church of England, as appears by his late 
agreeing to aboliſh Epiſcopacy in Scotland, upon his accepting that Crown from 

the Presbyterian Convention. E 5 
F. If theſe be all the Objections you have to make againſt placing King Wil- 
lam and Queen ary on the Throne, I hope they will not be of any great 
moment to your felt, or any other conſiderate Man: for if upon the Abdica- 
tion of King James, and the impoſſibility of determining your Prince of Wales's 
Title (if it be one) a Regency was impracticable and unſafe for the Nation at 
that Conjuncture of time, when we wanted a King to hold a Parliament, as well to 
raiſe Mony to defend us againſt the Power of France, as alſo to make new Laws 
for the Eaſe and Reformation of the Kingdom; all which a Regent's acting 
Without Royal Authority could never do, by the Conſtitution of this Kingdom: 
then there was a neceſlity of- placing ſome body in the Throne, for the com- 
mon Good and Safety of the whole Commonwealth; and 1 think you your ſelf 
cannot but acknowledge, that the Princeſs of Orange had an Hereditary Right to 
the Crown; and if her Highneſs had, the Prince her Husband alſo ought to 
| govern 
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govern the Kingdom in her Right during her Life. And thoſe who deny Kia. 
5s. VII. to WLevfel King before his Marriage with the Princeſs Zia; 
will yet grant he was ſo in her Right after his Marriage: and this has not bee 4 
only the Cuſtom in England, bur: alſo in other Kingdoms of Europe, as | ban 
give you ſeveral Inſtances. For upon this ground it was that Ferdinand King of 
Arragon, by matrying with Iſabela Queen of Caſtile, govern'd that Kingdom 
during his Life: ſo alſo Anthony Duke of Bourbon marrying with Fane Queen of 
Navarre, did in her Right adminiſter the Government of that part of it 
which was left unconquer'd by the Spaniards : and here at home Philip Prince » 

Spain, by his Marriage with Queen Mam, had certainly in her Right goyery 

this Kingdom, and had enjoy'd ſomething more than the bare Title of King 
had he not by the Articles of Marriage, confirm'd by ACt of Parliament, been 
expreſly debar'd from it. 3 „ 

M. Admit all this to be true, yet this was only the Enjoyment of a bare Ma. 
trimonial Crown, and held no longer than during the Lives or Marriage with 
thoſe Queens you mention. But pray tell me, how can the Convention, accorg. 
Ing to the antient Conſtitution of this Kingdom, juſtify the Settlement of the 
Crown, not only on King William during the Queen's Life, but for his own 
Life alſo, to the prejudice not only of his on Iſſne (if ever he have any by the 
Princeſs) but alſo of the Princeſs of Denmark and her Heirs ? 34 

F. I doubt not but to ſhew you, that this may be eaſily juſtify*d by the Con: 
ſtitution of the Kingdom, and former Precedents of what hath been done in 
the like Caſes. Firſt, As to the Conſtitution, I have already prov'd that upon 
the Depoſition of a King (which is all one with a Forfeiture of the Crown) the 
Great Council or Parliament have taken upon them to elect or admit either the 
next Heir by Blood, or ſome Prince (tho more remote) of the Royal Family, to 
the Crown. Thus King Henry IV. upon the Depoſition or Reſignation of King 
Richard II. was plac'd in the Throne by the Archbiſhop of Canterbury, after the 
two Houſes had voted and conſented he ſhould reign over them; tho I grant 
that by Right of Blood, Edmund Earl of March ought to have fucceeded to it: 
but he being then a Child, was paſs'd by unmention'd; Duke Henry being then 
powerful, and having deliver'd the Kingdom from the Tyranny and evil Go- 
vernment of Richard II. I ſhall paſs by Richard III. becauſe 1 own his Govern- 
ment to have begun by Uſurpation, and to have been eſtabliſn'd by the Murder 
of his Nephews. But as for Henry VII, I have already ſhew'd you, that the 
Parliament before his Marriage with the Princeſs Elizabeth, ſettled the Crown 
upon him, and the Heirs of his Body, by virtue of which he held it all his 
Reign: whereas there is no ſuch thing done in the preſent Caſe of King Wi- 
liam, ſince he hath only the Crown ſettled upon him during his own Life, with 
the remainder after his deceaſe, without Iſſne by the Queen, to her, and not 
his Right Heirs; and as for ſuch Children as he may have by her, it is agree - 
able to Reaſon, that he ſhould hold the Crown by that which we call the Cour- 
teſy of England during his Life, and not from a King become a Subject to his 
own Children, in cafe he ſhould deſire to live here after her Majeſty's deceaſe, 
which I hope God will prevent. | | : 

AM. I confeſs you have dreſt up a pretty plauſible Title for King William; but 
yet all that you have ſaid amounts to no more than this, That becauſe other 
Kings have been Uſurpers, he may be ſo too: for as to all the Inſtances you have 
brought, they have been only from Depoſitions or manifeſt Uſurpations, both 
which our Laws have condemn'd as abſolutely unlawful; as I have ſhew'd you 
hath been declar'd by two Acts of Parliament, againſt the Title of Hemy IV. 
and his Deſcendants. But ſince you will not inſiſt upon the Right of Richard WI. 
I paſs to that Act of Henry VII. which, as I told you before, ſo 1 muſt repeat 
it again, that it was done upon his ſuppos'd Right by Blood, as Heir to the 
Houſe of Zancafter, and upon that pretence he claim'd the Crown as his Right, 
in his Speech to the firſt Parliament he call'd: beſides, the Princeſs Elizabeth, 
the Queen de Jure, made no claim tothe Crown, and ſo did 'tacitly reſign it, 
which ſeem'd to make him de Jure as well as de Facto King; and if it Were 
done otherwiſe, I look upon that whole Act as void in it ſelf, becauſe made ! 
him before his Marriage with that Princes, and whilſt he was an Uſurper upon 
ber Right. So that certainly it is no Argument that ſince Parliaments have 


acted illegally, therefore your Convention may doſotoo; for it is 8 _— 


by 
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Maxim in our Civil Law, à fatto ad Jus non valet conſequentig : therefore what- 
ever they have done toward creating a good Title to King William in reſpect of 
the Queen his Wife, ang his Iſſae by her, yet this no way excuſes the wrong 
done to the Princeſs of Denmark and her Ille, in caſe they {urvive your King. 

F. Tis very wonderful to me, to ſee how ingenjous ſome Men are in finding 
faults with the preſent Setglement of things, tho ever ſo much far the beſt, if 
not done exactly to ſuit with their Humour, or Hypotheſis, when indeed 
there can no fault he juſtly found with it: for you agree that if the Queen 
hath a Right, King William hath ſo alſo, during his Life; and whether the 
Princeſs of Deumark and her [flue may fur vive the King, is yet uncertajn ; but 
if either ſhe or they ſhould happen to ſurvive bis Majeſty, yet ſince ſhe hath 
made no Claim or Proteſtation in the Convention, againſt the King's holding 
the Crown after the deceaſe of the Queen, I cannot ſee why this ſhould not paſs 
for a tacit Reſignation of her Right, as well as in the caſe of the Princeſs 
Elizabeth you but now mention'd. _— | {ok 

But admit his preſent Majeſty, according to the late receiy'd Rules of Succeſ- 
ſion, hath not a Title by Deſcent; yet according to thoſe Principles I have 
already laid down, he certainly has a Right to the Crown, from that in- 
herent Power which I ſuppoſe doth remain in the Eſtates of the Kingdom, as 
Repreſentatives of the whole Nation, to beſtow the Crown one yery Abdication, 
or Forfeiture thereof, on ſuch Prince of the Blood Royal, as they ſhall think 
beſt to deſerve it: and upon this account I conceive there is none af the Blood, 
that can ſtand in competition with his preſent Majeſty for Prudence, Valour, 

Moderation, and all other Royal Virtues ; and therefore it is not at all to be 
wonder'd at, if the Convention hath in this Caſe exerciſed that Original Power, 
which the People reſerv'd to themſelves, at the firſt Inſtitution of Kingly Gavern- 
ment in this Iſland. 5 | | 

Therefore I cannot but here take occaſion to vindicate his preſent Majeſty from 
thoſe Exceptions you have made againſt his Country, and Civil as well as Reli- 
gious Principles. Firſt, As to his Country, tis true he is a Foreigner; yet 
that can be no Exception againſt his admiſſion to the Throne, ſince it was none 
againſt his Great Grandfather King James and I dopbt not but his Majeſty 
may underſtand as much, if not more of the Engliſo Conſtitution and.Gavern- 
ment, than his ſaid Grandfather did, when he firſt came to the Crown. 

hut as for his Principles in Religion, I cannot ſee any reaſon to ſuſpect him 
more inclinable to the Church- Government of Holland, than that of England, 
ſince he was bred up under a Mother, who was always firm to the Religion and 
Diſcipline of our Church; and ever ſince he was married to the Princeſs, he 
hath always ſhew'd a very great Reſpect to its Liturgy and Ceremanies, by his 
ſo conſtant frequenting his Princeſs's Chappel, So that beſides: his Majeſty's 
Intereft to maintain Epiſcopacy, as moſt agreeable to the Monarchy and anti- 
ent Conſtitution of this Kingdom; it is likewiſe (if he were able) not in his 
power to deſtroy the Church of England, ſince the main Body of the Clergy, 
Nobility, and Gentry of this Nation is ſo zealous for its;Preſervation.; that if 
he had any ſuch Inclinations, it would not be eaſy for him to effect it, and he 

is too wile a Prince to let others perſuade him ſo viſibly againſt his own Intereſt, 

and having ſo late an Example before his Eyes, that it was King James's Ruin 


to attempt it. 5 | 

As for what you ſay of Scotland; *tis;true, Presbytery is for the preſent ſet 
up there, but it is uncharitable to impute this to the King's Inclinations : 
for *tis notorious, that of them who call themſelves Epiſcopal in that King- 
dom, the greater number did either out of prejudice to the Prince's Caule, 
or in contempt of his Power, refuſe to be choſen Members of the Convention; 
or elſe after they were choſen, did ſo far adhere to King James's Intereſt, as to 
deſert it ; as did my Lord Dundee, and many others, and by that means gave 
the Presbyterian Party an advantage to carry all things as they pleas'd : and 
this Party finding the King not well ſettled here, and the /ri/þ in Ireland in Arms 
againſt him, took hold of that opportunity to put the aboliſhing of Epiſcopacy 
into the very Inſtrument of Government, and to preſs it upon him at a time 
When an unavougable neceſſity and the obſtinacy of too many, of the Epiſcopal i 
Party fore'd; him to conſent to it. Wherefore this no way fhews his. Majeſty's 
laclinations to ſet vp'Pres\ytery.even.in Scotland; much leſs doth it prove he 

would 
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would ſet it up here, where the Circumſtances are quite different : for bete 


the main Body of the People hate that Government, and will be ſo far from de. 


firing it, that they will never endure it. So that as to this, your fears of King 


William are as vain, as your hopes of King James. 


I ſhall conclude with a few words in anſwer to your reply againſt thoſe "= 


amples, wherein I have ſhewn you that the Crown hath always been under ſuch 
a Diſpoſition as the two Honſes of Parliament ſhall appoint ;z to which you have 
nothing elſe to object, but that their Admiſſion of Henry IV. to the Crown was 
condemn'd as unlawful by two Acts of Parliament, which I have already an- 
ſwer'd, by ſhowing you that thoſe Acts were 'obtain'd by Richard Duke of York, 


and Edward IV. his Son, by actual Rebellion, and by as great a force upon 
King Henry VI. as ever was uſed againſt King Richard II. by Henry IV. And x; 


for the Statute of the firſt of Henry VII. you have found out a very eaſy way 
of anſwering it; by affirming that it was done whilſt he was an Uſurper, and 
before his Marriage, or that he had any right to be King. But by this way of 
arguing, no Act he ever paſſed would be good, ſince it is certain he did never 


tanke upon him to govern in right of his Queen, as all thoſe that have writ his 


Life do acknowledge; and therefore if the Parliament would then ſettle the 
Crown upon him and his right Heirs, without any reſpect to his Queen, or her 
Iſſue or Siſters, in caſe ſhe ſhould die childleſs, I cannot ſee why the Conven- 
tion may not as well now ſettle the Crown upon King William and Queen Mary 
and their Iſſue, with remainder to himſelf for Life: eſpecially ſince he hath 
alſo another Title of his own to confirm it, viz. that of a Conqueror over 
King James, and our Deliverer from his Arbitrary Government, 

AM. I ſhall not go about to derogate from King William's perſonal Virtues, 
which you ſo highly extol; only 1 wiſh I may not prove too true a Prophet, 
ſince that is not the main queſtion between us, I ſhall only take upon me to 
anſwer in the firſt place what you have urged on the behalf of King William's 
pretence to the Crown as a Conqueror over King James, and Deliverer of the 
Nation; for whatſoever he may pretend to in reſpect of the latter, I am ſure 
he cannot juſtly pretend to the former ; ſince ſure he can never have any right 
by Conqueſt, who expreſly ſets forth in his firſt Declaration, that he only 


came to obtain a Free Parliament, and to redreſs our Grievances. Much leſs 


can he be properly call'd a Conqueror, who never overcame his Enemy in any 
pitch'd Battel, but by falſe Stories made the King's Army deſert him; and 
then, when this was done, having forc'd the King to leave the Kingdom for 


fear, he has in the day of his Power by theſe means obtain'd the Crown: | 


and as for a Deliverer, you muſt pardon me, if I cannot think him fo, fince 
am not yet ſatisfied that the worſt of King James's Oppreſſions ever deferred 
that the Prince of Orange ſhould take the pains to come over to redreſs them, 

And therefore your parallel between your King's Title, and that of Hen 
IV. and Henry VII. doth not at all agree, fince both of them claim'd not ſo 
much by Conqueſt, or force of Arms, as by a pretended right of Inheritance, 
as you may ſee by both their Claims. And as for Henry IV. tis plain, he 
look'd upon his Title by deſcent of Blood (having been allow'd in Parliament) 
to be ſo good, that for the firſt ſeven Years of his Reign, he never thought 
it worth while to paſs an Act for the Settlement of the Crown upon himſelf, 
and his Iſſue: but for Richard III. and Henry VII. they were fo far from own- 
ing their Titles to any Act or Declaration of Parliament, that they firſt clapd 
the Crown upon their own Heads, and after they had done it, they imme- 
diately calld their Parliaments ; which tho they recogniz'd their Titles, yet 
did not make them Kings, but found them ſo : whereas the Convention bas 
by their ſole Authority, made the Prince of Orange, and the Princeſs, King 
and Queen of England, to the prejudice of the right Heirs of the Crown. 

F. I doubt not, but what I have already ſaid, may very well be defended, 


notwithſtanding the utmoſt you have now argued againſt it. In the firſt place, 


as to what you ſay againſt King William's Title, as a Conqueror over Ring 
James, it is very trivial: for tho it is true, the Prince declar'd before he came 
over, that his coming was for no other end but to obtain a Free Parliament, 
redreſs Grievances, and to remove evil Counſellors from King James; Jett : 
is ſtill to be underſtood, that the King would agree to thoſe reaſonable demands 


the Prince then made: for if by his own obſtinacy he would bring things 


Dialogne the Twelfth. „„ 


that paſs, as that inſtead of redreſſing thoſe Violations he had made upon our 
fundamental Laws, he raiſed an Army to ſupport himſelf in them; and when 
he thought this Army would not fight in his ſo bad a Cauſe, he then disbanded 
it, and by that, as well as the Deſertion of the Throne, owned himſelf van- 
quiſhed, Can any body deny the Prince of Orange a Right of making what ad- 
vantage he could of his Succeſſes ? And therefore I doubt not but that the 
Prince might, if he pleaſed, have taken upon him the Title of King immedi- 
ately, upon King James's firſt Departure, and have ſymmoned a Parliament to 
recognize his Title, as Henry VII. did after his Victory at Boſworth-Field ; nor 
would this have made him a Conqueror over the Kingdom, ſince he never made 
war againſt it, but came to deliver it from Tyranny and Oppreſſion. Nor did 
William the Conqueror himſelf, by his Victory over King Harold, ever pretend 
to a Right by Conqueſt over the whole Kingdom, but only over the Eſtates and 
Perſons of thoſe who had fought againſt him, as I have fully proved at our 
tenth Meeting. Nor did Henry VII. in the firſt Speech he made to the Parlia- 
ment after his taking upon him the Crown, claim a Right to it by Conqueſt over 
the Kingdom, as his own words were in that Speech you meation to his firſt 
Parliament, but only © by the juſt judgment of God in giving him the Vic- 
& tory over his Enemy in the Field; ” and he then farther declared, © That 
ec all his Subjects, of whatſoever State and Condition, ſhould enjoy their Lands 

% and Goods to them and their Heirs as they did before, except ſuch Perſons 
« who were to be attainted by Act of Parliament.” 

Nor is it any Objection againſt his Right by Conqueſt, that he obtained no 
Victory in a pitch'd Battel; ſince I never heard or read, that to make a 
Prince a Conqueror, it is neceſſary that ſo many thouſand Men ſhould be 
killed upon the ſpot : for admit the adverſe Prince againſt whom he fights will 
thro Cowardice deſert his Army, or that his Army will deſert him, either 
thro fear, or a ſenſe of the greater Juſtice of the adverſe Prince's Cauſe, or an 
Affection to his Perſon, ſo that it never comes to a Battel; yet it has been in 
all Ages looked upon as all one with a ViQory, as I can ſhow you from ſeveral | 
Examples in Hiſtory ; and particularly in Plutarch, concerning Pyrrhus King In vita Pyrrhi. 
of Epirus, who making war againſt Demetrius then King of Macedon, and both 
Armies being incamped near each other, the Army of the latter forſook him 
and went over to Pyrrhus, as well out of hatred to him, as eſteem for his Ene- 
my: ſo that Demetrius being forced to ſteal away in diſguiſe, Pyrrhus thereupon 
was immediately in the field proclaimed King of Macedon. And I doubt not 
but the Prince of Orange might have done the ſame, had it not been for his 
great Moderation, and leſt. it might give his Adverſaries occaſion to traduce 
him, that he came over for no other end than to drive the King out of his 
Kingdom; and therefore he choſe rather to owe the Crown to the free Act of 
the Nation, than to his Right by Conqueſt over King James. But yet I do not 
think he hath at all loſt that Ripht, tho he doth not think fit (for fear of giv- 
ing offence) to inſiſt upon it; and therefore certainly the Convention might 
very well juſtify the ſettling the Crown upon his Highneſs during his Life, not 
only as a Conqueror over King Fames, but a Deliverer of the Nation from his 
Oppreſſian, tho the Prince was pleaſed to accept it upon thoſe Terms expreſſed 
11 the late Declaration of the Convention, and upon his free Promiſe to pre- 
ſerve our Religion, Laws, and Liberties, which he has ſince alſo confirmed by 
his Coronation-Oath, | 

But as to what you ſay, that the Prince made the King's Army deſert him, 
and wrought the People into Hatred of his Perſon by lying Stories and mean 
Arts, it is altogether untrue; ſince I know of no Reports he made of the 
King, or his Government, but what are in his firſt Declaration: and that is 
certainly true in every part of it, as has been juſtified by the expreſs De- 
claration of the Convention in every Particular, except that concerning the 
Prince of Wales, which I confeſs is ſtill left undecided ; becauſe (as I have al- 
ready proved) it is impoſſible to give any certain judgment in it, unleſs the 
Witneſſes as well as the Infant himſelf could be brought over hither. Nor 
doth the Prince in his ſaid Declaration ſay any more concerning that Buſineſs, 
8 than that there are violent Suſpicions that the pretended Prince of Wales 

was not born of the Queen.” But for the Report of the ſecret League with 
France, for the Extirpation of the Proteſtant Religion, as there is no ſuch 
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thing in his Highneſs's Declaration, ſo the ſpreading of it cannot be laid to 


his charge, ſince he never gave it out as I know of; yet there are certainly 


great Preſumptions, and too much cauſe of Suſpicion that it may be ſo, as $ 


proved at our laſt Meeting. But tho you will not allow the Prince the Title 
of our Deliverer, yet I am fure the greateſt part both of the Clergy and Lait 
of the Church of England were once of Opinion, that King Fames's Violation, 
both upon our Religion and Laws were fo great, that nothing could preſerye 
the Kingdom from a total Subverſion in its eſtabliſhed Religion and Civil Con. 
ſtitution, but his Highneſs's coming over; and moſt of the Biſhops were of that 
Opinion, who, now the Government is ſettled, refuſe to take the Oath of 
Allegiance to their preſent Majeſt ies. 3 

But to anſwer what you ſay, that the manner of Te IV's, and Henry VII's 
coming to the Crown, doth not at all agree with the Cale of King William, be- 
cauſe they claimed by Right of Blood, which you ſay King William cannot do; 


that is not ſo in reſpe& of the Queen, who has certainly a Right to ſucceed 


her Father by Right of Blood, in caſe the Prince of Wales be not the true Son 
of the Queen; and until he can be proved ſo, we muſt at preſent look upon him 
as if he were not ſo at all. So that the Convention hath done no more in ſet- 
tling the Crown upon the King during his Life, than what the Great Councit 
of the Kingdom have frequently done before upon other Vacancies of the 
Throne, as I have proved from the Examples of William Rufus and Hemy l. 


King Stephen, King John, and Henry III. And it is very hard to ſuppoſe the 


whole Nation to have been guilty of Perjury and Treaſon, upon their ſwear- 
ing to, and fighting for thoſe Princes after they were ſo ſolemnly elected, 
crowned, and inveſted with the Royal Power. But as for Edward III. his firſt 
and beſt Title was from the Election of the Great Council of the Kingdom, 
who I doubt not but if they had found him unworthy of the Royal Dignity, 
by reaſon of Folly or Madneſs, or tyrannical Principles, would have ſet him 
aſide, and have made his younger Brother King; a Protector to govern in the 
King's Name, with Royal Power, having never been known in England till 
the Reign of Henry VI. But as for Henry IV. notwithſtanding his Claim by 


Right of Blood, I have already proved that the Parliament, by their placing 


him in the Throne, did not at all allow it; nor is any ſuch Right recited in 
the Act of the 7th of Henry IV. which by the Crown is entailed upon that 
King and his four ſucceſſive Sons, And tho it is true Henry VII. alſo claimed 
the Crown by Right of Inheritance, in his Speech in Parliament, yet they 


were ſo far from allowing it, that they do not ſo much as mention it in that 


Ac of Settlement, which, as I have recited, they made of it upon that King 
and the Heirs of his Body. And therefore I think I may ſtill maintain, that 
the Convention have done nothing in the preſent Settlement of the Crown, 
but what hath been formerly done upon every Vacancy of the Throne, either 
by Depoſition or Reſignation of the King, or Abdication, or Forfeiture of the 
Crown; as in the preſent Caſe of King James, in which the Convention have 
done no more than exerciſed that Power which has always been ſuppoſed to te- 
fide in the great Council of the Kingdom, of ſettling the Crown upon fuch a 
Prince of the Blood Royal as they. ſhall think beſt to deſerve it. Es 
Thus much have ſaid to preſerve the antient Right of the Great Council of 
the Nation. - But to put all this out of diſpute, 1 have been credibly informed 


that the Princeſs of Denmark her ſelf did, by ſome of her Servants in botl. 


Houſes, as well of the Lords as Commons, declare, upon a great Debate that 


aroſe about ſecuring her Highneſs's Right to the Crown immediately after her 


Siſter the Queen, that her Highneſs had deſired them to aſſure the Convention, 
that ſhe was willing to acquieſce in whatever they ſhould determine concerning 
the Succeſſion of the Crown, ſince it might tend to the preſent Settlement 
and Safety of the Nation; which I think is a better Ceſſion of her Right to his 
preſent Majeſty, than any you can prove that the Empreſs Maud made to her 
Son Henry II. or than the Counteſs of Richmond ever made to her Son Hen* 


Y VIE 


AM. You have often talked of this Forfeiture, and extravagant Power of your 


Convention, by which you ſuppoſe they are not obliged to place the Crown 
upon the Head of the next Heir by Blood, which I ſhall prove to be 2 Vl 


Notion ; for if there be an abſolute Forfeiture of the Crown, the Goreramel, 
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would have been abſolutely diſſolved : for ſince there is no legal Government 
without a King, if the Throne were really vacant, and that the People mighr 

lace whom they pleaſed in it, yet the Convention can have no power to do it 
as their Repreſentatives z ſince upon your ſuppoſed Diſſolution of the original 
Contract between the King and the People, there was an end of all Conven- 
tions and Parliaments too. And therefore if a King could have been choſen 
at all, it ought to have been by the Votes of the whole Body of the Clergy, 
Nobility, and Commons, in their own ſingle Perſons, and not by any Council 
or Convention to repreſent them; ſince the Laws for reſtraining the Election of 
Parliament-men only to Freeholders, are, upon this ſuppoſed Diſſolution of 
the Government, altogether void; and if you ſay ſuch a way of Election is 
now impoſſible, I ſhall do ſo too: but however, it plainly ſhews the Abſur- 
dity of ſuppoſing a King could ever now be fairly elected, were all the Blood 
Royal totally. extinct. | - 55 

As for what you ſay concerning that Ceſſion which the Princeſs of Denmark 
made of her Right to the Crown, I never heard any thing of it before; but 
admit it were ſo, this could only ſerve in relation to her ſelf, and ſhe could not 
give up the Right of her Brother the Prince of Wales, no nor that of her own 
Children, if God ſhould give her any. = 

F. This Objection concerning the total Di * ion of the Government, pro- 


ceeds from a want of your Conſideration of he antient Government of 
England was, not only before, but a good after your pretended Con- 
queſt ; which was not a ſettled hereditary Monarchy, but a teſtamentary or 
elective Kingdom, where the Kings, being often recommended by the Teſta- 
ment of the precedent King, were choſen out of the Royal Family, tho not 
according to the Rules of Succeſſion now in uſe : and therefore in all ſuch Go- 
vernments, It is very well known, that there was, at the firſt Inſtitution of 
Kingly Government among them, a great Council or Aſſembly of Eſtates of 
the whole Kingdom appointed, who upon the Death of the laſt King and Va- 
cancy of the Throne, were ſtill to meet of courſe to appoint a Succeſſor, which 
was commonly one of the Sons of the laſt King, or at leaſt ſome other Prince 
of the Royal Blood. Thus it was till of late years in Denmark and Sweden, 
and ſo it was antiently in Fance during the Succeſſion of the firſt Race; as alſo 
in Spain during the Government of the Vandals and Gothick Princes; and ſo it 
likewiſe was in England during the whole Succeſſion of our Engliſh- Saxon Kings, 
and ſo I have alſo proved it continued till Edward I, And tho ſince his time 
that the Crown hath been claimed by Right of Inheritance, yet in all times 
precedent It 1s apparent, that the great Council of the Kingdom, upon the 
Death of every King, aſſembled by their own inherent Authority, to conſider 
whom they ſhould place on the Throne, which they then looked upon as va- 
cant. And therefore tho I grant in the caſe of Edward I. the Parliament did 
not only ordain him Succeſſor to his Father, but alſo recognized his Right by 
Blood ; yet for all this they ſtill retained their antient power of meeting with- 
out Summons from the King, he being in the Holy Land; and they not know- 
ing whether he was alive or dead. So that it is à falſe Aſſertion to affirm, that 
there can be no Civil Government without a King, ſince in all thoſe Vacancies 
of the Throne, it is plain, the Government devolved of courſe upon the great. 
Council of the Nation. And tho it is true there can be now no Parliament 
without a King, according to the preſent Notion and Acceptation of that 
Term, yet before that word was ever in uſe (which is no older than about the 
middle of the Reign of Henry III.) it is plain, that our great Councils often 
met by their own inherent Authority without any King, and preſerved the 
Peace of the Kingdom till a new King was either choſen or declared. And 
tho *tis true the Crown hath been long enjoyed by thoſe who have claimed by 
Inheritance, yet there is no reaſon for all that, if the like Caſes ſhould fall out 
as have done in former times, why the Government ſhould devolve to the 
mixed Multitude now, any more than it did then ; ſince it may be as well ſu p- 
poſed, that the ſame tacit Contract ſtill continues of maintaining the original 
Conſtitution of our great Councils, which I have proved to be as antient as 
Kingly Government it ſelf. And tho perhaps the Form of chuſing or ſending 
theſe Repreſentatives of the Nation may have been altered in divers Particu- 
lars by former Laws or received Cuſtoms, yet this is nothing to the purpole, 
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as long as the thing it ſelf remains the ſame in ſubſtance as it was before; fa. 
it can never be thought to have been the intent of the People who eſtabli woe 
this Form of Government, that upon the Extinction of the Royal Family, the 


Government ſhould be ſo quite diſſolved, as that it ſhould be left to the Mul. 


titude to chuſe what Form of Government they ſhould think fit, or elſe fall 
into Anarchy and Confuſion. | 3 HO el 

Therefore to conclude, I wiſh you would be perfuaded to own this Govern 
ment as it is now eſtabliſhed, and to take the Oath of Allegiance which is 18 
joined by the Declaration of the Convention, who are the only proper and le. 
gal Judges we can now have of conferring the Rights of thoſe to whom our Al. 
legiance is due. And if in caſe of a Diſpute about the right Heir of the Crown 
the People of this Nation were not all obliged to ſtand to the Deciſion of this 
Aſſembly, we muſt neceſſarily fall together by the ears, and fight it out as they 
do in the Eaſt-Indies; where, upon the Death or Depoſition of a King, he has 
ſtill the Right who can conquer his Competitors in Battel. 

M. Well, I wiſh there were not ſomething very like it praiſed here of 
late; for I think you will grant, that if the Prince of Orange's Party had not 
Yrevalled over the King's, the Convention would never have placed the Crown 
upon his Head, x = 5 

But I muſt beg your pardon l cannot agree to your diy 6g of taking the 
new Oath of Allegiance to King Villiam and Queen Mary, ſince I have already 
taken the Oaths of Supremacy and Allegiance to King James; and I do not 
believe that any Power on Earth can diſengage me from that Oath as long as he 


and his Son the Prince of Wales are alive: For as to your Doctrine of Abdica- 


tion or Forfeiture, they are too hard for my Reaſon to underſtand, or for my 
Conſcience to comply with; and therefore it is all one to me whom your Con- 


vention places on the Throne, ſince I am very well ſatisfied that none but the 


King can have a Right to it. | 

F. I wiſh I could ſee ſome better Reaſons for this Opinion of yours, than 
thoſe you have already given; for if you could convince me that the Nation 
hath done any thing in this Revolution, which cannot well be juſtified by the 
antient Cuſtoms and Conſtitution of the Kingdom, I ſhould come over to your 
Opinion. But if King Fames has truly abdicated or forfeited the Crown (as [ 


hope I have ſufficiently made out) and that your ſuppoſed Prince of Wales ei- 


ther is not really, or elſe cannot now be proved to be the true Son of the 
Queen, by reaſon of thoſe Obſtacles and Impediments I have ſhewn you; [ 
cannot ſee any thing to the contrary why you ſhould not be wholly free, and 
diſcharged from your former Oath of Allegiance to King James: So that King 
William and Queen Mary being now placed on the Throne, your Allegiance to 
King James and the ſuppoſed Prince of Wales is lawfully determined. Pray 
tell me therefore why you cannot take this new Oath of Allegiance, ſince you 
have the Judgment and Declaration of the Convention, which is the Repreſen- 
tative of the whole Nation, to juſtify you in ſo doing. | | 

M. I muſt tell you once again, that I think Allegiance is not only due to the 
King by the Law of the Land, but alſo by the Laws of God and Nature, and 
conſequently cannot be diſſolved by any ſubſequent Judgment of a Conven- 
tion, who are and always ought to be Subjects to him and his right Heirs, as 
long as they are in being; and therefore I ſhould not allow the Prince and Prin- 
ceſs of Orange for ſuch, were the King now actually dead. Nay, if King James 
himſelf had ſtaid in England, and had been ſo over-awed by fear, as to have 
declared in Parliament, that the Prince of Wales was not his true and lawful 
Son born of the Queen, and had thereupon ſettled the Crown upon the Prin- 
ceſs of Orange as his Heir apparent; I could never have thought my ſelf ob- 
liged to ſwear Allegiance to her, or to own her for my lawful Sovereign, as 
long as the Prince of Wales, or the Heirs of his Body, are in being: fince 1 
am very well ſatisfied, and that by unexceptionable Proofs, that he is really the 
Son of the King and Queen; for I think I have ſufficiently made out by ſeveral 
Declarations of Parliament, that the Hereditary Right of the Crown can ne- 
ver be defeated nor altered by any Statute whatſoever, but according to the 
Act of Recognition of King Fames I's Title (which I have already urged) the 
Crown ought to deſcend to the next Heir by Blood, according to the Rules of 


Deſcent I have now laid down. K 1 
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F. 1 cannot but admire your Obſtinacy in this matter, which proceeds from 
your old Error of believing, that there is a Natural or Divine Right of Suc- 
ceſſion to Crowns different or abſtracted from the Civil and Political Laws 
and Conſtitutions of particular Kingdoms; which I think I have already con- 
futed, by ſhewing you that there was no ſuch thing in nature as a Patriarchal 
Right in Adam or Noah, or their Heirs, nor yet to any other King as their Aſ- 
ſigns or Repreſentatives. And therefore tho I grant that Alleglance to every 
lawful King is due by the Laws of God and Nature, yet who that King is, or 
who is to be his lawful Succeſſor in limited or mixt Monarchies (as ours is) 
can only be determined by the Aſſembly of Eſtates of the whole Nation : for 
notwithſtanding all you have ſaid, there is a very great Difference between the 
legal Rights of Princes, and the natural Rights of Fathers and Husbands, which 
yet may ceaſe and be diſſolved in ſome Caſes, as I have already ſufficiently E. L. R. p. 23. 
proved. Yet I think it is evident, that not only a legal Title. and legal Autho- 
rity may be parted from each other, but that legal Titles and legal Authority 
may be rightfully ſeparated from the Perſons to whom they were once due, 
which natural Rights can never be. A King may ceaſe to be a King, tho a 
Father can never ceaſe to be a Father ; for Laws have not the ſame force and 
power that Nature has. Now all Men confeſs this Separation may be made by 
a voluntary Reſignation, as alſo by Conqueſt in a juſt War; both which will 
diveſt ſuch a Prince of all Right and Authority to govern; and if it may be 
done by either of theſe ways, his Right and Authority is not inſeparable from 
his Perſon. Since. then there is no natural inherent Property in Lands or King- 
doms, but what proceeds from the particular Laws of each Kingdom or Com- 
monwealth; therefore whoever the ſupreme Power, appointed by the Conſti- 
tution of ſuch Kingdoms, ſhall judge or determine to have a true and legal 
Right to the ſame, are to be owned and eſteemed as the true legal Owners and 
Poſleſſors thereof, by all the Subjects: ſo that if a King can part with his King- 
ſhip, it is poſſible he may loſe it too, ſince there are more ways than one of 
parting with that which may be parted with. If then a voluntary Reſigna- 
tion of a Crown, or Conqueſt in a juſt War, can give another Prince a juſt 
Title to it, I cannot ſee why a tacit Abdication, or Forfeiture of a Crown, up- 
on a limited King's total Breach of the fandamental Laws and Conſtitution of 
the Kingdom, ſhould not as much diſcharge all the Subjects of their Allegiance 
to him, and alſo give the great Council, as the Repreſentative of the Nation, 
a like Right of ordaining a Succeſſor upon ſuch a Vacancy of the Throne ; and 
who being once placed therein, all the People of the Nation ought to pay the 
ſame Allegiance to him, as they did to his Predeceſſors. ; 
But as for the latter part of your Suppoſition, that the right Heirs of the 
Crown by Blood muſt always neceſſarily ſucceed to it, that is likewiſe founded 
upon two very falſe Principles : firſt, That a lineal hereditary Succeſſion to the 
Crown is eſtabliſhed by the fundamental Laws and Cuſtoms of the Kingdom. 
Secondly, That the Succeſſion to it cannot be limited by the Parliament or 
great Council of the Nation. The former of which Suppoſitions I have con- 4: "0M 
futed at our laſt Meeting, and as for the other, you cannot deny but the | 141 
Crown has been frequently ſettled and limited by Act of Parliament, contrary 15 
to the common Rules of Succeſſion, as hath been ſufficiently proved by the 1 
Statute above- mentioned of Henry VII. as alſo by thoſe ſeveral Acts concerning 44 
the Succeſſion in Henry VIII's time; and ſo it continues at this day by the Sta- Wi! 
tute of the 13th of Queen Elizabeth, whereby it is declared “ Treaſon, during Chap. 1: 
the Queen's Life, for any Perſon to affirm that the Queen and Parliament 
„had not power to make Laws to limit and bind the Deſcent and Inheritance 
of the Crown; or that this Act was not of ſufficient force to bind, limit, 
and govern all Perſons, their Rights and Titles, that in any way claim any In- 
** tereſt or Poſſibility in or to the Crown of England in Poſſeſſion, Remainder, 
<.-Succeſſion, Inheritance, or otherwiſe howſoever ; and every Perſon ſo hold- 
* Ing or affirming, after the Deceaſe of the Queen, ſhall forfeit all his Goods 
and Chattels.“ So that I can ſee no juſt reaſon you can have to refuſe 
ſwearing Allegiance to their preſent Majeſties and their Succeſſors, according 
to the Limitation in the ſaid AR; 
M. Well, I ſee it is in vain to argue theſe Points any longer with you, ſince 


it would only force me to repeat the ſame things over again, which will nei- 
| ther 
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ther edify you, nor my ſelf; only give me leave to tell you thus much, that 
the laſt part of your Argument (which is the only thing that is new in all 
your Diſcourſe) is founded upon a very wrong ground : for tho I ſhould grant 
as I do not (ſince I think this Act you laſt mentioned is expired) that the 
Crown may be limited or intailed by A& of Parliament, contrary to the due 
Rules of Succeſſion ; yet even that will not hold in reſpect of the preſent get 
tlement thereof by the Convention, upon the Prince and Princeſs of Orange 
for their two Lives: ſince you cannot but know that no Parliament yet was 
ever ſo preſumptuous as to take upon them to ſettle or limit the Succeſſion of 
the Crown, without the Conſent of the King or Queen then in being. Where. 
0 as the preſent Settlement was firſt made by the Convention, upon the makin 
of the Prince and Princeſs King and Queen tho I grant it was afterwards con- 
firmed by another pretended Act, whereby all Princes that are or ſhall be No- 
man Catholicks when the Crown ſhall deſcend unto them, are debarred from 
their Right of Succeſſion. This, tho I grant to be made after the Prince and 
Princeſs of Orange took upon them the Title of King and Queen; yet ſince that 
Statute was not made in à Parliament called by the King's Writs, but in a Con- 
vention, who owe their meeting wholly to the Prince of Orange's Letters, it is 
not only void in reſpect of the Subject- matter, but alſo in the manner of mak. 
ing it; and therefore I cannot believe that the Throne was ever vacant, And 
I have as little reaſon to be ſatisfied that the Prince and Princeſs could he law- 
fully placed therein, or that all Roman Catholick Princes can ever be barred 
from their Right of Succeſſion whenever it may fall to them, | 
F. If this be all you have farther to object, I think I can eaſily anſwer it; for 
in the firſt place, I have already told you, that the Convention did not take 
upon them to create or make any new Form of Succeſlion to the Crown, but 
only to declare that the Prince and Princeſs of Orange are rightful and lawful 
King and Queen of England: for upon ſuppoſition of King James's Abdication 
of the Crown, and that the Prince of Wales cannot be taken for the lawful Son 
of the King till he can be brought over, and that his Legitimacy be duly proved, 
it muſt till then certainly be their Right, and no others: and as for King Wil« 
liam's holding the Crown during his own Life, I have already told you it was 
] not done without the tacit Conſent of the Princeſs of Denmark her ſelf, tho 
doubt not but it may alſo very well be juſtified upon thoſe Suppoſitions of the 
Forfeiture of the Crown by King James, and the Conqueſt the Prince of Orange 
made over him; which are ſufficient in themſelves to bar any legal Claim of 
thoſe that either are or may pretend to be right Heirs. 
But as for the other part of your Objection, whereby you will prove, that 
Popiſh Princes cannot be excluded from the Succeſſion, becauſe the AQ was 
made not in a Parliament, but a Convention : This wholly proceeds from your 
want of Conſideration, that at the firſt Inſtitution of the Government, and 
long after, whilſt the Kingdom continued Elective, there was no difference be- 
tween a Great Council or Convention, and a Parliament; for pray call to mind 
the four firſt Great Councils after your Conqueſt, (reckoning that for one where- 
in King William I. was elected or declared King) whether it was poſlible for 
thoſe Councils to be ſummoned in the King's Name, before any body had taken 
upon themſelves the Title of King. The like I may ſay in the caſe of King 
John, and Henry III. and that this continued after the Succeſſion was ſettled in 
the next Heir by Blood, appears by that Great Council that was ſummoned 
after the Death of Henry III. which recognized or ordained his Son Prince Ea- 
ward to be his Succeſſor. So likewiſe the Parliament that depoſed King Ed- 
ward 1k. fat both before and after his Depoſition and Reſignation, and elected 
his Son Edward III. to be King, and appointed his Reign to begin from the 
time of their Election, and not of his Father's Reſignation of the Crown: ſo 
| alſo upon the Depoſition of King Richard II. the ſame Parliament that depoſe 
144. Rot. Parl. him, placed Heury IV. in the Throne; and tho the Writs of Summons were in 
t Henry IV. the Name of King Richard, and they were never re-ſummoned or new-electe 
in the Reign of Henry IV. yet did they ſtill continue to fit, and made divers 
new Acts, and repealed ſeveral old ones; all which hold good to this da) - 
And that the Parliament are the only proper Judges of the Right of Succeſ- 
ſion even without the King, you your ſelf muſt grant, or elſe how could they 
declare in 39th of Henry VI. that the Claim which Richard Duke of Tork 1 


» 
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to the Crown conld- no way be defeated? And certainly if that unfortunate 5 


prince, King Henry VI. had had ſufficient Power or Intereſt in that Parliament, 


they might and would have adjudged the Duke of York's Claim to have been 


oundleſs, and contrary to Law, and then I believe it would ſcarce have ever 
been heard of again. IS 5 
But to make it out beyond exception, that a Convention may become a 
Lawful Parliament, tho never called by the King's Writs, when the King's Au- 
thority and Preſence come once to be added to, and joined with it, ap- 
ears by the firſt Parliament of King Charles the Second; which tho ſummoned 
in the Name of the Keepers of the Liberties of England, yet nevertheleſs con- 
tinued to fit and make ſeveral Acts which hold good to this day: and I doubt 
not but they might have made the like Limitations of the Crown in reſpect of 
Roman Catholick Princes, as the Convention have now done, and that it would 
have held good at this day, fince it is ſo much for the Security of our Religion, 
Liberties and Properties, that it ſhould be ſo; ſince we have found by dear- 
bought Experience in the Reigns of the four laſt Kings of the Scoriſh Line, 
that ſtill as they began to favour the Popiſh Religion and Intereſt in this 
Kingdom, ſo did the Proteſtant and true Engliſh Intereſt, in reſpe& of our 


Religion, Liberties and Properties, ſtill decline, till at laſt they were like to be 


totally ruined and extirpated: for that reſtleſs and dangerous Faction very well 
know, that there is no means poſſible for them to re-eſtabliſh their Superſtition 
among us by due and legal Methods, but only by introducing Arbitrary Power, 
taking away Parliaments, or elſe making them wholly to depend upon the 
King's Will, as we ſee was laboured, and almoſt effected in the Reigns of the 
two laſt Kings. And therefore I cannot but believe that the preſent Parlia- 
ment has not only acted wiſely, but alſo legally, to enact that for the future no 


— - 
> 


Prince, who is actually a Roman Catholick, ſhall ſucceed to the Crown, tho he 
be next Heir by Blood. | | 

M. I muſt ſtill tell you, Iam as little ſatisfied with your Suppoſitions of the 
Forfeiture of the Crown by King James, and the Conqueſt of the Prince of 
Orange, as I am with your Inſtances out of Hiſtory concerning the Power of the 
Great Council's meeting and chuſing a King by their own inherent Authority; 
ſince, beſides that it was done by Uſurpation in thoſe rough and unſettled times 
I believe if the antient Writs of Summons were now in being, you would 
find that they were called by thoſe Uſurpers, tho not by the Title of Kings. 
But I defy you to ſhow me, ſince the Reign of Edward the Firſt, any Parliament 
ever called without the King's Writs of Summons; and tho upon the Depuſi- 
tion of Edward and Richard the Second, the Parliaments you mention might 
continue to fit and tranſact publick Buſineſs, yet was it during a plain Uſarpa- 
tion upon thoſe Princes, whom you your ſelf muſt grant to have been unlaw- 


fully depoſed: And therefore we find upon the Parliament-Roll of the 21ſt of 


Richard the Second, that an Act of the 1ſt of Edward the Third, confirming Rot. Parl. n. 


E 


the Judgment given upon the two Spencers, was not only repealed in Parlia- 64. 21 Ric. II. 


ment, but declared to be unlawful, becauſe Edward the Second was living, and 
true King, being impriſoned by his Subjects at the time of that very Parliament 
of 1 Edward III. But as for your laſt Inſtance of a Conventiows declaring it 
ſelf a Parliament in the Reign of King Charles the Second, there is a great deal 
of difference between them and the preſent Convention, fince they did not 
take upon them to declare or make a King (as this Convention has done) 
but only to recognize him to be their Lawful Sovereign; which (as I have 
already told you) being that which was their Duty to. do, they might very 
well juſtify, though they were not ſummoned by the King's Writs : but how- 
ever all their Acts were looked upon as made without Legal Authority, 
_ therefore were confirmed in the firſt Legal Parliament of King Charles's 
eigu. Ft 

But as for the Authority of the Statute of the 13th of Elixabeth, whereby 
you would prove, that the Parliament has at this day power to alter or limit 
the Succeſſion of the Crown; beſides that ſuch an Act being againſt the funda- 
meatal Rules of Succeſſion, was void in it ſelf ; yet if you pleaſe to look upon 
the Act in Raſtals Statutes, you will there find it was only made to ſerve a 
preſeat turn, and to keep the Queen of Scots and her Party from enterprizing 
any thing againſt Queen Elizabeth; and therefore it is there only declared w 
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be Treaſon during the Queen's Life for any Perſons to maintain, that the Queen 
could not, with the Authority of the Parliament, limit the Succeſſion 0 the 


Crown: and as for the laſt Clauſe, that makes it Forfeiture of Goods 44 
Chattels to maintain the contrary after her Deceaſe; this was made to ſtreng- 


B. H. S. P. 4% then and confirm the former part of the Statute, which was a Proviſion and 


Security againſt ſuch Pretences and Practices as had been lately made againſt her 
by the Papiſts, on the behalf of the Queen of Scors's Title. And this Clauſe 
could not take effect after her Death, but was added to preſerve Queen Fl;z,. 
beth's Memory from being defamed after 'her Deceaſe, or being llanderouſſy 
charged with the heinous Crime of uſurping the Crown; which muſt have been 
the inevitable Conſequence of affirming, that ſhe and her Parliament could not 
limit the Succeſſion, For to confeſs the truth, I think Queen Elizabeth's beſt 
Title was by Act of Parliament, ſince her Legitimacy might be juſtly queſ. 
tioned, by reaſon that her Mother's Marriage was declared unlawful by the 
28th of Henry the VIIIth, and ſhe was as good as declared illegitimate by her 
Father in that very A& that ſettled the Crown upon her. But that this Sta. 
tute of the 13th of Queen El;zabeth is now looked upon as expired, appears 
in Pulton's, and all other late Collections of the Statutes ſince her time; 
wherein the Title of the Statute is barely mentioned with ETP. immediate. 
ly following it, to ſhew it is looked upon as expired. So that you are wiſ. 
taken to affirm that the Convention has done nothing in the late Limita- 
tion of the Crown, but what may be juſtified from that Statute ; therefore 
if it be not Law at this day, I think they had no Authority to alter the 
Succeſſion of the Crown from the right Line, let them be of what Religion 
they would. | 

F. I ſee you do all you can to evade the Force of my Authorities from Hif- 
tory and direct Matter of Fact; and therefore as to what you ſay, that thoſe 
were rough and unſettled Times, and therefore no Precedents to be drawn from 
thence, this is to beg the Queſtion: for what could be the Law concerning the 
Succeſſion of the Crown for the firſt hundred and fifty Years after the Con- 
queſt, but the conſtant Uſage of the Great Council of the Nation, as low as 
the Reign of Henry the Third? And it is a bold A ſſertion to accuſe the whole 
Nation of Perjury, and Rebellion againſt their Lawful Kings, during all thoſe 
Succeſſions I have now inſtanced in: nor have you any thing to ſay againſt 
thoſe Parliaments that met in the 1ft of King Edward III. and Charles II. but 
that their Meeting was lawful, becauſe it was only to recognize thoſe Kings, 


_ and not to make them ; which is indeed to beg the Queſtion, ſince you cannot 


deny but thoſe Parliaments are held for good, notwithſtanding they were not 


called by the King's Writs. But as for making a King, the preſent Parlia— 


ment have not taken upon them to do it, ſince they do not in the Act for the 
Succeſſion ele&t King William and Queen Mary to be our Lawful King and 
Queen, but only declare or recognize them to be ſo, upon ſuppoſition that the 
Prince of Wales is either an Impoſtor, or elſe his Legitimacy impoſlible to be 
tried and determined by them. Nor are your Objections material againſt the 
Authority of thoſe Acts of Parliament which were made in the 1ſt of King 
| Henry IV. and Charles II. which were never ſummoned by thoſe King's Writs. 
For as to the firſt of thoſe Inſtances, moſt of thoſe Acts of Henry IV. ſtand 
good at this day, without ever being confirmed by any ſubſequent Parliaments. 
And tho I grant that the publick Acts made in the firſt of King Charles II. were 
confirmed in the next Parliament of that King, yet this does not prove that 
they would have been void without it; ſince divers private Acts paſſed in that 
Parliament, which were never confirmed in any other, and yet are held for 
good: as particularly an Act of that Parliament for making the Church of 
St. Paul's Covent-Garden Parochial. And this Act, tho never confirmed, was yet 
adjudged to be in force by the Lord Chief Juſtice Hales, and the reſt of the 
Juſtices of the King's Bench, in a caſe concerning Rate-Tythes between the 
Miniſter and ſome of the Pariſhioners of the ſaid Pariſh. And that not only 
all the private Acts of that Parliament, but ſome publick ones alſo, tho never 
confirmed in the following Parliament of the 13th of King Charles II. are yet 
held good in Law, appears by theſe that follow, viz. 
1. An Att for Continuance of Proceſs, and judicial Proceedings, continued. 
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$ her Succeſſors and all future Parliaments, as the Oath of Allegiance, 
cu io only mentioned, does all future Kings and Queens; and 

t only made Treaſon during her Life, but; alſo there is a loſs of Goods 
hattels to be 1nfliged on all thoſe who ſhall maintain after her Deceaſe, 
he Queen and Parliament had not power to limit the Succeſſion. And 
er Reign could do this, I deſire to know whence it is 

ameènt may not have the like Power?! 5 
1 alledge concerning the judgment againſt the two Spencers 
being reverſed in the 12th of Richard II. becauſe done whilſt Edward II. was 
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alive; I deſire you would take notice, that this Parliament of Richard II. 


ove the 1} 


Was wholly made and paſt by King Richard after the Baniſhment of the Dukes 
df ,Lancaſter and Norfolk ; and that as well the Lords as Commons were in ſuch 
fear of the Arbitrary Power he then exerciſed, that they paſt whatever he would. 
Aud in this Parliament it was that the Proceedings againſt the Chief Juſtice 
Treſiliaa and his Fellow-Judges, who had been condemned and executed by 
Judgment in Parliament in the 11th of this King, were reverſed. And to 
legality of this Parliament, you need but conſult the Statute: Book 


the 1ſt of Henry IV. Where you will find one of the firſt ' Statutes after his 


coming to the Crown, is fo repeal all Acts and Proceedin 
Parliament of Richard II. 


gs made in that laſt 


A. 1 doubt this will not do the buſineſs; for we maintain, that Henry IV. 


as alſo his Son and Grandſon, were Uſur 
made in their Reigns were null and void. 


pers, and conſequently all the Acts 


F. I will grant you for once, that Henry IV. was an Uſurper, and that Ed- 


Therefore to conclude, let me tell you, I think it behoves you, if you mean 
the Government, to take the Oath of Al- 


to keep that Office you hold under 


Oooo 


legiance 


ward III. was ſo alſo during his Father's life-time; but then it doth not fol- 
low, that all the Laws and Statutes made during thoſe times were null and 
void, ſince you muſt needs know the contrary; for even in that Parliament of 
the 21ſt of Richard II. tho 'tis true that judgment againſt the Spencers was re- 
verſed for the reaſon you have given, yet did that Repeal extend to no other 
Statutes but that, tho made in the ſame Parliament of Edward III. whilſt his 
Father was yet living: But they are all of them held for good at this day, as 
are alſo all the Statutes oſ thoſe three Henrys, whom you ſuppoſe to be Uſur- 
pers, which have not been repealed by any ſubſequent Statutes, as I can aſſure 
you thoſe of the firſt of Henry IV. are not, and therefore are good Laws at 
this day. So that nothing can be a plainer Proof than this, that let the King's 
Title to the Crown have been what it would, yet Allegiance was due to them 
as long as they continued in the Throne. 
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BIBLIOTHECA POLITIcA. 

legiance to their preſent Majeſties, ſince you owe your Protection to their Go: 
vernment, which certainly deſeryes a temporary Allegiance as long as you eq, 
Joy the Benefit of it. And indeed, the Oath it ſelf is fo looſely worded, tha 
methinks any Man may take it without any ſcruple, ſince it doth no ways de- 
clare, that the preſent King and Queen have an Hereditary Right to the Crown. 
but only the Perſon ſwears to bear true Allegiance to their Majeſties King Iz. 
liam and Queen Mary; which I think even Strangers and Denizens are bound 
to take as long as they continue in the Kingdom. 1 3 

M. I am ſorry you ſhould think me, after ſo long an Acquaintance, capable 
of doing any thing againſt my Conſcience for any worldly Advantage whatſo- 
ever; and therefore I muſt freely tell you, that as for the Employment I hold, 
I will rather part with it, if it were ever ſo great; than do any thing againſt 
my Conſcience, and that Reputation I have hitherto maintained in the Wotid 
of being an honeſt Man. 5 . 

And therefore I cannot take the Oath as a mere Denizen, that owes Pro- 
tection to the preſent Government, not only becauſe this Oath is inconſiſtent 
with that I have already taken, but alſo there is much more required of thoſe 
that owe a Natural Allegiance to their rightful King, than can be required cf 
Strangers, till they become naturalized by Act of Parliament: And therefore 
it is, that when any War breaks out between neighbouring Princes, all ſuch 
Denizens, who do not become abſolute Subjects of this Kingdom by Naturali- 
zation, if they will act like honeſt Men, muſt look upon themſelves as obliged 
either to quit the Kingdom in caſe a War be declared againſt their natural 
Prince, or at leaſt are obliged not to act any thing to his prej-4ice. tho the 
may ſtill inhabit and traffick here; which 1s a quite different caſe from thoſs 


who are not only born the King's Subjects, but have alſo taken the Oath of 


Allegiance to him. And therefore I can by no means think it lawful to take 
this new Oath to King Miliam and Queen Mary, tho it were required in no 
higher a ſenſe than as King and Queen de facto, ſince it can no ways conſiſt 
with that Oath which I have already taken to King James and his right Heirs, 
as I ſhall prove to you another time (ſince it is now very late) from the true 
Senſe and Meaning of thoſe words, 7 will be faithful, and bear true Allegiance, 
&c. which can only be ſworn to ſuch Kings and Queens, who belides a bare 
Poſſeſſion, have alſo a Legal and Hereditary Right to the Crown. 3 
F. I ſhall be very glad to hear you farther upon this Queſtion; for if that 
can be made out, I fear too many of the Clergy as well as Laity, by miſtaking 
the true ſenſe of this Oath, have been forſworn. But pray tell me when ! 
m—_ wait on you, and hear what you have further to ſay upon this important 
ubject. 5 | 
A. Pray let me ſee you two or three days hence, and then I ſhall be at 
leiſure; in the mean time I am your humble Servant. 
F. And J am yours. . 
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I. Whether an Oath of Allegiance may be taken to a King 
or Queen de facto, or for the time being. 

II. What is the Obligation of ſuch an Oath, whether to an 
actual Defence of their Title againſt all Perſons whatſo- 
ever, or only to a bare Submiſſion to their Power. _ 

III. Whether the Biſhops who refuſed to take the Oath of 
Allegiance to their preſent Majeſties, could be lawfully de- 
prived of their Biſhopricks. +) 


2— 


IR, I hope do not interrupt you by coming too ſoon; for 
VL; B 


the truth is, ſince I intend that this ſhall be the laſt Diſpute I 
2 ſhall ever have with you upon this Subject, I was very deſirous 
to have it diſpatched as ſoon as 1 could, that when I have once 
13 diſcharged the Duty of an old Friend and Acquaintance, my 
Mind may be at reſt, which ſide ſoever you take. ; 

M. Dear Sir, I thank you, and tho I intended to go abroad this Evening 
upon an Appointment, yet I will now put it off, that I may enjoy your bet- 
ter Converſation; therefore pray begin where you left off, and prove to me 
that I may lawfully take this new Oath of Allegiance to King William and 
Queen Mary. 1 5 1 

F. I cannot ſee any reaſon why you may not ſafely do it, ſince our beſt 
Common Lawyers are of this Opinion; for my Lord Coke, in his third Inſti- 
tutes, in his Notes upon the Statute of Treaſon, the 25th of Edward the IIId, 


gives it for Law, „ That this Act is to be underſtood of a King in poſſeſ- p.. 


« tion of the Crown and Kingdom; for if there be a King Regnant in poſ- 
« ſeſſion, although he be Rex de Facto, & non de Fure, yet is he Seignior 
« Le Ray within che purview of that Statute, and the other that hath Right, 
and is out of Poſſeſſion, is not within this AQ,” &c. And if it be Treaſon 
to levy War againſt him, or to conſpire his Death as long as he continues 
King, it can only be fo, becauſe the Subjects Allegiance is then due to him, for 


that all Men have either taken the Oath of Allegiance, or elſe are ſuppoſed 


to have done it. 


MA. I muſt beg your pardon, if 1 cannot come over to your Opinion neither 


in point of Law or Reaſon; for as long as I am perſuaded in my Conſcience 
that Klug James is King de Jure, ſo long muſt the Obligation of my former 
Oath laſt: and 1 ſuppoſe you will grant that it is as impoſſible to owe Al- 

f  Oo002 legiance 
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legiance to two Kings at once, as it is to ſerve two Maſters: and th 
you muſt pardon me, if 1 ſuppoſe that my Lord Coke, depending too — 
on the commonly received Senſe of the Statute of the 11th of Hen the VItth, 


— 


which he quotes in the Margin, may be miſtaken in this great point, and ma 
have alſo given an occaſion to divers others of his Profeſſion to fall into the 
„%%% / V EE Oo Rr, ad 
F. I doubt not but my Lord Cole, and others of his Profeſſion, who tain. 
tain the ſame Opinion, may very well be defended, as well from that Statute 
as other Authorities ; but to paſs by that at preſent; I ſhall firſt diſcourſe with 
you upon this point, of the Lawfulneſs of taking this Oath to their preſent 
Majeſties King William and Queen Mary: and therefore you miſunderſtang me 
if you believe that I think this Oath doth require from you the Performance 
of all thoſe Duties of Allegiance and SubjeQtion Which my 1elÞ obliged to 
who am fully ſatisfied of their Title, add thetefore'mult ventute f 


2 
* - 


fully f their add wentnte my Life and 
Fortune in their Quarrel to the utmoſt of my power againſt all Perſons what. 
ſoever. But all that I think can be required of you, is, that whereas Kin 
William and Queen Mary are actually in poſſeſſion of the Regal Power, ſo long 
as they continue thus poſſeſſed of it, you may, I think, ſwear that you will be 
ſo far true and faithful to them, as not to enter prize any thing againſt them 
but that you will pay them that Obedience and Submiſſion which may be lawfully 
paid to an actual Sovereign; not engaging hereby to uphold them in the pof. 


ſeſſion of the Throne againſt King Fames, and without debarring your ſelf from 


exerting that Allegiance you have ſworn to him upon any emergent ſafe Op- 
portunity for the recovery of his Right. 8 | 


% 


M. I muſt beg your pardon, if I cannot aſſent. to take this Oath in this low 
and qualified ſenſe that you would now pat upon it, ſince beſides the Signiſica- 
tion of the words themſelves, I am very well ſatisfied that the Impoſers of this 
Oath do intend ſomething more than a bare negative Obedience to the preſent 
Power; fince it is the only Oath which is required from thoſe who take Im- 
ployments either Civil or Military, and from whom certainly not only a paſ- 
five Obedience or Submiſſion, but alſo an active Obedience and Aſſiſtance is re- 

uired, in defending the Crown and Dignity of the preſent King and Queen 
de facto with their Lives and Fortunes againſt all Perfons whatſoever : Or elſe 
how could the preſent Government ever truſt them? And all this cannot be 
{worn to without a breach of that Oath they had formerly taken to King James; 


and therefore if I ſhould take it in this ſenſe (as the Oath it ſelf ſeems to im- 


ply) I ſhoald be perjured. Beſides, by theſe words of being true and faithful, 
I ſhould look upon my ſelf as obliged to reveal all Plots and Conſpiracies which 
I may any ways happen to know of againſt King William and Queen May; 
which I think would be derogatory to my Allegiance to his Majeſty, ſince ! 
ſhould thereby diſcover and accuſe ſuch of his good Subjects as endeavoured to 
reſtore him, and ſhould thereby -hinder him, as much as in me lay, from being 
reſtored again to the Throne. = | 
But if we conſider the word Allegiance, it is yet more ſtrict; and if I ſhould 
perform it to King William and Queen Mary, according to the true Intent and 
legal Senſe of that word, I think it could no ways conſiſt with that Oath of 
Allegiance I have already taken; fince Allegiance is thus explained in the next 
following words of the Oath1 have already taken: (And him, and them, viz. 


„ the King and his Heirs, 1 will defend to the utmoſt of my power againſt all 
% Conſpiracies and Attempts whatſoever that ſhall be made againſt his or their 
« Perſons, Crown and Dignities.” Now what kind of Aſſiſtance is here meant 


by the word defend, may be underſtood from all the Writers of our feudal 
Laws, Who expound the jus defenſorium, by _— us the word protegere im- 
plies: a Neceſſity of defending by Arms, as due from the Supreme Lord or 
Sovereign; and further, that Subjects are in the ſame ſenſe reciprocally bound 
to defend the Honour and Dignity of their Sovereign. And theſe words Alle- 
giance, and the Defence that follows it, may be likewiſe underſtood from our 
feudal Laws, whereby the Vaſſals were bound by their Oath of Allegiance, as 
alſo by virtue of the Tenure of their Lands, to a Military Defence of their 
Supreme Lord the King, from whom all the Laws of England are held: and 
this is according to Glanvil, and all our old Lawyers. And tho I grant that 
Military Tenures are all now taken away by a late Statute, yet am I 21 oh. 
| ige 
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Dialogue the Thirteenth. 653 
liged to the like Defence of the King and his Heirs, not only from the words 
of this Oath, but from the municipal Laws of this Kingdom alſo ; which ob- 
lige all the Subjects that are capable to take up Arms for the King when need 
all require. ' FFF - | EE 
RON may be thus farther proved; firſt, from the antient Laws of Edward Ib. p. 14. 
the Confeſſor and William the Conqueror: by both which, “ all the People or Vid. Lambardi 
« Freemen of the Kingdom were to affirm upon their Faith and Oath, within N 
ec the whole Kingdom, and without, that they will be faithful to their Sove- _ * 
« reign Lord King Milliam, and every where preſerve his Lands and Honours "I 
& with all Fidelity, and with him will defend them againſt all his Enemies.“ 55 id. 
To this ſucceeded that which the Lord Coke calls Legal Ligeance, or the Com- Calvin's caſe. 
mon-Law Oath of Allegiance, which he cites out of Britton (who writ under Cowel's Inf. 
Edward I.) which all the Subjects were obliged to take at twelve Years of Age |-2- tit-3. $14. 
at the Sheriff*s Court, and at the Leet; without the taking of which, they had 
no warrant to abide in the Kingdom: and the form of it was to this effect; 
« You ſhall ſwear, that from this day forward you ſhall be true and faithful 
& to our Sovereign Lord the King and his Heirs, and Truth and Faith ſhall 
« hear of Life, and Member, and terrene Honour; and you ſhall neither know 
“ nor hear of any Ill or Damage which you ſhall not offend (that is, oppoſe) 
« to the utmoſt of your power.“ 7 TT. 
The ſame Author alſo here informs us, that “ five things were obſerved by 
& all the Judges from this Oath in the Debate of Calvin's Caſe: Firſt, that for 
« the time of its Obligation, it is indefinite, and without limit, Secondly, 
« two excellent Qualities were required, that is, to be true and faithful. 
«© Thirdly, to whom; to our Sovereign Lord the King and his Heirs. Fourthly, 
& in what manner; and Faith and Troth ſhall bear of Life and Member; that 
cc ig, until the letting out the laſt drop of our deareſt Heart-blood. Fifthly, 
_ & here, and in what place; in all places whatſoever: for you ſhall neither 
C know nor hear of any Ill which you ſhall not offend.” Such is the Ligeance 
which the Law has preſcribed in that antient Oath, which is ſtill in force; 
it is neither circumſcribed by Time nor Place; it is unconditionate and unre- 
ſerved; it is not a lazy paſlive Allegiance, requiring nothing but pure Sub- 
miſſion, but an active and vigorous Loyalty, exacting all that is in the Sphere 
of moral Poſſibility, and engaging us to ſpend our deareſt Blood in the De- 
fence of our - Sovereign's Perſon, and the Preſervation of his Crown and 
Di nity. | | | WES . , ES 
For it is to be obſerved, that by the Law this Allegiance is due to the King's 
Perſon ; ſo the ſame Author ſays it was then reſolved by all the Judges, that 
« that Ligeance was due to the natural Perſon of the King (which is ever ac- 
% companied with the politick Capacity, and the politick Capacity as it were 
te appropriated to the natural) and not due to the politick Capacity only.” 
To conclude; if my former Oath of Allegiance to King Fames doth ſtill con- 
tinue (as I am ſatisfied in my Conſcience it doth) I cannot take a new Oath 
of Allegiance to King William and Queen Mary, ſince I ſhould thereby be ob- 
liged by the force of theſe words in the Oath, viz. 7 will be faithful, and bear 
true Allegiance, to yield it as much to thoſe that are not my lawful Sovereigas, 
as Iam to thoſe that are ſo; which will be contrary to my firſt Engagement: 
for tho 1 grant that there'is no expreſs Declaration of the Right of the pre- 
ſent Foſſeſſors of the Throne, and that I have heard that the word rightful 
(which was at firſt inſerted into this Oath) was ſtruck out, becauſe as many 
as could be might be drawn in to take it; yet as long as the words that re- 
main import the very ſame thing, it is all one as if the word rightful were 
there: for tho the deliberate-Omiſſion of the word rightful does neceſlarily in- 
fer, that we are not obliged in this Oath to a Recognition of their Right to 
the Crown, yet does it not infer, that we are not obliged to pay as high a 
degree of Allegiance as to any rightful King whatſoever. That Omiſſion indeed 
is an Argument that the word King in the Oath doth not neceſlarily ſig- PD. 4. p. 24. 
nify a King de jure; but it is no Argument that true Allegiance does not ſig- 
nify 'true Allegiance, that is an Obligation to adhere to the King againſt all 
his Enemies: for there was no Debate, that we know of, about the ſenſe of the 
word Allegiance, neither is there the leaſt intimation given that they deſigned 
to reſtrain it to a lower ſignification, tho it was plainly neceſſary to do I if 
they 
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they intended to alter the commonly receiv'd meaning of it: wherefore, 2s 
the ſtriking out of the word rightful would not have prov'd, that they di 


not intend to oblige us to an active aſſiſtance of King William, againſt ali Men 


* 


it prove that the ſame Duty is not now requir'd of us, if the word Allegiance 
does, as 1 have prov'd, in terminis import it; and that as fully, as if it had been 
in expreſs words requir'd in it. * 


, - 


And that this word Allegiance implies ſomething more than a bare paſſive 
Submiſlion or Neutrality from all Subjects, as well as Magiſtrates and Officers, 


living, if thoſe words had been expreſly inſerted in the Oath ; ſo neither will 


- appears by that paſſage in the Statute of the 11th of Henry VII. which you 


Ib. A. II. 
„„ 


Vid. Lord 
Bacon's 
Hen. VII. 


have now cited; where ' tis plainly and expreſiy declar'd, © Thag every Sub- 
« ject by the Duty of his Allegiance, is bound to ſerve and aſſiſt his Prince and 
© Sovereign Lord at all Seaſons when need ſhall require.” This is ſo expreſs 


and authentick a Declaration of the true Duty of Allegiance, that no Art or 


Sophiſtry can poſſibly evade it, rd alt 7:3 1 

F. I confeſs you have argued this point of taking this new Oath of Allegiance, 
not only like a Civilian, but a Common Lawyer alſo; and | cannot deny the 
force of what you have ſaid, that this Oath mult extend to an active Obedience, 
and Defence of their preſent Majeſtics in their Right to the Throne, and not 
only to a bare ſluggiſh Submiſſion, or a lukewarm Neutrality. © And therefore 
cannot ſay but you are juſtly ſcrupulous in not taking this new Oath, until 
you are ſatisfied of their Majeſties Right as well as preſent Power: but if you 
will pleaſe to obſerve the purport of this: Act of the 11th of Henry VII. (which 
you now mention'd) you will there find it as good as expreſly declar d, that 
Allegiance is due to him who is lawful Sovereign, and the King for the time 
being is ſtill to be look'd upon as ſuch; for the words in the Statute are, 
„that no Man ſhall ſuffer for aſſiſting the King for the time being,” without ſpe- 
cifying by what Title he holds the Crown, whether by an Hereditary Right, or 
by Conqueſt, Election, or the ſolemn Recognition of his Title by all the Eſtates 
in Parliament, So that by this Act, all that Allegiance that was once due 


to the former King de Jure, becomes thereby wholly transfer'd to the King 


de Facto. EET 1 Vi 3021-6 | 

M. 1 grant what you now ſay would go a great way to ſatisfy me, could 
you once prove that this Statute is now in force, and is not either abrogated 
or expired; or elſe (which I rather incline to believe) is not abſolutely void 
in it ſelf. In the firſt place therefore I hope to ſhew you that this was not Law 
before this Statute was made, and therefore not declaratory'of- what” was Law, 
but endeavours to make that to be Law, which was not ſo before: ſo that the 
King for the time being, there mention'd, muſt. be a King de Jure, or at leaſt 
one that was preſumed ſuch; becauſe at that time our Conſtitution knew 
no other: for that Poſſeſſion alone was not a ſufficient Title before the 11th of 
Henry VII. will evidently appear from theſe following Remarks. . J 

Firſt, That all the Kings of the Houſe of Lancaſter are declar d in the Statute 
of the firſt of Edward IV. to be Kings in Deed, but not of Right, and pretended 
Kings; and particularly Henry VI. is ſaid to be rightfully: amov d it 4 
Government, and his Reign affirm'd to be Intruſion and Uſurpation, and himſe 
attainted for being in Arms againſt Edward IV. e 

Secondly, All Patents of Honour, Charters, and Privileges, which were 


granted by the Houſe of Lancaſter; all Acts of Royal Authority which the Kings 


of England have a right to execute by virtue of their ſole Prerogative (nay, 
Acts of Parliament themſelves, particularly thoſe relating to Shrewsbury, and 
ſome others, which by parity of Reaſon ſuppoſes the reſt in the ſame Condi- 
tion) all Acts of this nature were confirm'd by the-firſt of Edward IV. which Is 
a good Argument that this Parliament: believ'd the Authority by which they 
were perform'd to be defective and illegal; for we never find any ſuch gene- 
ral Confirmation as theſe paſs upon the Grants of the King de Jure. 77 h 
Thirdly, In the firſt Year of Henry VII. Richard HI. was attainted of Hig 
Treaſon in Parliament, under the name of Duke of Glouceſter ; from whence 
"tis plain, that as there was no Statute, ſo neither was there any e 
Law to ſupport the Title of a King de fado : for Treaſon 1s an attempt Dy 
the King's Perſon, his Crown and Diguicy, but no Man can commit Treaſon 


2gainſt himſelf; therefore if Richard Ul. had been a King in the ſenſe 2 
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Law, we may be ſure he wonld not have had ſuch an infamous Cenſure paſt 


upon him after his Death- Zradſhaw, and his High Court of Juſtice, were 
the firſt that were ſo hardy as to pronounce a King of England guilty of 


Treaſon. 
Fourthly, If this Notion of a King de facto had been allow'd in the 11th of 


Henry VII. the principal Aſſiſtants of Richard Ill. could not have been attainted : 
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for Richard being actually in the Throne, he was, according to your modern way Ibid. 2. 4. 


of arguing, Rightful King; and conſequently the People ought to own him as 
ſuch, and defend him againſt all Oppoſers : and if ſo, certainly they ought not 
to be condemn'd as Traitors for doing their Duty, as we find many of thoſe 
were who fought for King Richard. 5 
Fifthly, At the end of this Parliament, Henry VII. granted a! general Par- 
don to the common People who had appeared againſt him in the behalf of 
Richard III. Now Pardon ſuppoſes a Fault, and the Breach of a Law, which 
they could not have been charg'd with, if the Plea of a King de facto had been 
wa rranted by the Conſtitution. EY : | 
E. I muſt freely tell you, that you do not argue ſo much like a Lawyer in 
this Argument as you did in your former; and you have in that forgot to what 


end thoſe Statutes you mention were made, and what is the purport of them, 


or elſe ſome body hath miſinform'd you: for tho I grant that all thoſe hard 
Expreſſions you mention, are given of the Kings of the Lancaſtrian Line in thoſe 
Statutes of the 1ſt of Edward IV. yet do none of theſe Expreſſions prove, that 


they were not true and legal Kings in the Eye of the Law all the while they 


reign'd; ſince divers Perſons were attainted for High Treaſon againſt them, 
whoſe Attainders were never revers'd, but ſtand good to this day; as in par- 
ticular, the Attainder of the Earls of Kent, Salisbury, and of Huntingdon, who 
were all attainted by Act of Parliament in the 2d of Henry IV, and alſo the 
Earl of of Northumberland, and his Son the Lord Piercy, attainted in the 5th of 
this King ; all which Attainders were never revers'd. So likewiſe Richard Earl 
of Cambridge was found guilty of Treaſon by his Peers, and his Attainder con- 
firm'd by Act of Parliament in the ſecond of Henry V. and tho it is true this 
Attainder was afterwards revers'd in the firſt of Edward IV. becauſe the ſaid 
Richard was not only his Grandfather, but was alſo condemn'd for endeavouring 
to make Edmund Earl of March his Brother-in-law King of England, from whoſe: 
Siſter King Edward IV. claim'd the Crown; yet the very reverſing this Attain- 


der by AQ of Parliament, declares it to have been good until that Repeal, ſince 


it was not declar'd void : all which are plain and evident Proofs, that Treaſon 
may be committed againſt the King de facto, and conſequently that Allegiance 
is alſo due to him, and not to the King de jure. | 

[ have likewiſe prov'd that all thoſe Statutes which were made by thoſe 
Kings, and are not repeal'd, ſtand good at this day without any Confirmation 
by King Edward IV. and this you have no way to anſwer, but by inſtancing in 
Patents of Honour, or Charters of Privileges granted by thoſe Kings, and con- 
firm'd by Edward IV. from whence you will infer, that ſome other Acts of 
like nature were in the ſame Condition; which let me tell you is no good Ar- 
gument againſt them: for if you pleaſe to read that Statute of Edward IV. you 
mention, you will there plainly ſee, that the Grants, Patents, and other 
things there confirm'd, are either judicial Proceedings in the Courts of Juſtice, 

or elſe ſuch Charters, or Patents, which being thought to the prejudice of the 
Crown, were ex abundanti cautela thought neceſſary to be confirm'd by thoſe 
particular Perſons, Religious Houſes, and Corporations, who thought themſelves 
concern'd ; nor were all others of like nature which were not ſo confirm'd, 
thereby void, ſince they hold good at this day : and if you underſtand any thing 
of our Law, you cannot but know, that no Grants of the King can be made 
void by Implication. And to ſhew you farther, that the Letters Patent made by 
Henry VI. were look'd upon as good in the Reign of Edward IV. it appears 
from Bagot's Caſe in the Year-Book of the ninth of that King; where a Patent 


of Naturalization granted by Henry VI. tho it were not confirm'd by the Sta- Pap. 1, 2. 


tute of Edward IV. was by the greateſt part of the Judges held to be good, and 
the Reaſons there given for it are very remarkable; ſince it was urg'd by the 
Counſel in behalf of the Plantiff, “that King Henry was then King in Poſ- 


„ ſeſſion, and it behoves that the Realm ſhould have a King, and that the 
e 5 Laws 
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& [.aws ſhould be kept and maintain'd; and. therefore tho he was in only b 
4 Uſurpation, nevertheleſs every judicial Ac done by him, concerning Royal 
6 Jjuriſdiction, ſhall hold good, and bind the King de jure when he returns, Ge. 


„So likewiſe a Charter of Pardon of Felony, and Licences of Mortmain ſhall 
* be good, and alſo the King that now is ſhall have the Advantage of every 


« Forfeiture made to the ſaid King Henry, &. And mark this farther, it is 
there alſo held, © that a Man ſhall be arraign'd.for Treaſon done againſt the 
* ſaid King Henry in compaſſing his Death; and the Reaſon is very remark. 
«© able, becauſe the ſaid King indeed was not merely an Uſurper, for the Crown was 
« intail'd upon him by, Parliament; and this being not at all contradicted by 
„the Court, is ſtill taken for Law,” And upon this Report, and not only upon 
the Statute of the 11th of Henry: YI. did my Lord Coke found his Opinion 1 
now mention'd, That a King de facto was within the Statute of the. 25th of 
Edward III. And tho now it is true, that the farther arguing of this Caſe of 
Bagot was adjourn'd toia farther day, when the , Jultices did not argue, but the 
Serjeants and Apprentices at Law (that isfthe Barriſters, as Wwe now call them) 
yet it ſeems. to have been allow'd by the whole Court, that if King Eduard 
who was then King, had made his Charter befare.he was declar'd ſo, it. ſhould 
be void at that time; for every one who ſhall make a Charter, of Pardon, ought” 
to be King in Deed, at the time of the making thereof. . 
M. Pray, Sir, give me leave to reply to what you have now ſaid againſt my 
firſt two Arguments, before you go on to anſwer. the reſt; for I confeſs the 
Authorities you bring ſeem ſo expreſs againſt me; that if I cannot take them off, 
there will be no further need for anſwering the reſt. I will not therefore deny 
but that all publick Acts and Proceedings at Law, which are for the publick 
good and ſafety of the Kingdom, do hold good tho made under Uſurpers, and 
' that for this Reaſon; becauſe ſuch Acts being for the publick Benefit, it is 
to be ſuppos'd that the King de Jure did give his tacit conſent to them: for 
(as it is well obſerv'd, in the Caſe you have now cited) it behoves the Realm 
Jhould have a King (that is, ſome Civil Government) and that the aws ſhould 
be kept and maintain'd; but then thoſe Laws can extend only to ſuch things as 
are for the publick good, and do not tend to the diſinheriting the King de Jure, 
or barring him or his Heirs of their Right, as did that Act of the 7th of, Henry 
IV. whereby the Crown was intail'd; upon himſelf and his Sons, which was de- 
clar'd to be void by the 39th of Henry VI. So likewiſe this Act is void for the 
fame Reaſon, ſince it would give a Right to the Subjects to defend the King for 
the time being, tho an Uſurper, againſt the true and lawful King, who would be 
thereby not only defeated of his Right himſelf, but alſo his right Heirs would 
be ſo too; which would be directly contrary not only to the Intent of the ſaid 
Statutes of the 39th of Hen. VI. and iſt of Edw. IV. juſt gow, mention'd, but 

alſo to the Act of Recognition of King James I's Title. 
And therefore I muſt ſtill maintain that my Lord Coke is miſtaken in ſuppo- 
ling a King de Facto to be within the Intent of the Statute of the 25th of Edu. lil. 
for ſure it would ſeem a very odd queſtion for any.one to ask touching the Laws 
that are made in any ſettled Monarchy for the defence of the King's Perſon, 
Crown and Dignity, who is meant by the King in thoſe Laws; whether 
the Lawful and Rightful King of that Realm, or any one that gets into 

the Poſſeſſion of the Throne, tho he be not a Rightful King but an Uſurper. 
So likewiſe as to that Clauſe in this Statute, which makes. it Treaſon to con- 


ſpire the Death of the King's eldeſt Son and Heir, it could be never intended 


for the Son of a King de Fado, ſince that would be to own him for right Heir 
of the Crown for ever, and thereby intail it upon his Family, to the prejudice 
of the right Heir of the King de Jure; and therefore, tho | grant ſome of the 
Judges and Lawyers held the Law to be ſo as you have cited it in Bagot's Caſe; 
and that a King de Facto may enjoy thoſe Prerogatives in ſome reſpects, yet can- 


not this be extended to the prejudice of the King de Jure, and his Right Heirs. | 


And tho I alſo grant that divers Acts of Parliament made by Kings de Fad, 
have for the moſt part held good withaut being confirm'd by any ſubſequent 
Statute of the King de Jure, yet have they been alſo. repeal'd ſometimes; merely 
bores made whilſt the King de Jure was alive, as I ſhall prove more at large by 
an 1. | „„ 5 | . | 5 


F. 
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E. I ſhall alſo take the boldneſs to reply to theſe Anſwers of yours, before I 
| proceed to anſwer the reſt of your Arguments. In the firſt place, let me tell 
you that this Nation of a tacit Conſent in the King de Jure, ſuppos'd to be given 
to all Statutes made for the publick good, is to ſerve upon all occaſions, when 
thoſe of your Party cannot tell how otherwiſe to anſwer the Arguments that 
are brought againſt them; and you may as well tell me that they do alſo give 
their tacit Conſents to all other Acts that Uſurpers may do: and I may as well 
ſuppoſe that Queen Elisabeth the Wife of Henry VII. the lawful Heireſs of the 
Crown, did in the Perſon of her Husband give her tacit Conſent that this Act 
of the 11th of Henry VII. ſhould hold good for ever, ſince it is ſo much for 
the publick Good and Peace of the Nation; That the Statute declares it 
« ſhould be againſt Law, Reaſon, and good Conſcience, that Subjects ſhould 
« ſuffer for fighting for the King for the time being.” But 1 very much wonder 
if this ſuppos'd tacit Conſent were given to all Acts of Parliament by the Kings 
de Jure, why upon their return to the Government, they did not alſo expreſs 
this Conſent by confirming all the Acts made by their Predeceſlors the Kings 


de FaGo, or elſe declare them veid: but ſince they neither did the one nor the 


other, it is plain it was becauſe even they themſelves look'd upon it as needleſs. 
Nor is your Reaſon at all ſatisfactory, why a King de Fa&@o cannot be in- 


tended by the Statute of the 25th of Edward III. becauſe that maketh it Treaſon 
to conſpire the Death of the King's eldeſt Son and Heir, which ſay you can 


only be meant of the eldeſt Son of a King de ure; which is to beg the Queſtion: 
for tho it is true, this Clauſe in the Act was intended for the preſervation of 
the King's eldeſt Son, yet it doth no where determine that this muſt be the 
eldeſt Son of a King de Jure for tho I own this Clauſe was made to preſerve 
the Crowa in the Right Line from Father to Son, yet does it make no difference 
between the Son and Heir ofa King de Fadto, and one de Jure; nor have you yet 
anſwer'd the Authorities I have brought from the Acts of Attainder of thoſe 
Lords, who conſpired againſt the three Kings of the Houſe of Lancaſter, which 
ſtand unreverſed unto this day; and which alſo confirm the Opinion given in 
Bagot's Caſe, where it is ſaid expreſly, That a Man may be arraign'd for Trea- 
ſon committed againſt the King de Fado, by the King de Jure. And therefore 
I think my Lord Coke may very well be juſtified in his Opinion, notwithſtand- 
ing the queſtion you put, whether the Statute could mean him who is lawful 
and rightful King, or any other who gets into poſſeſſion of the Throne. Now 
this ſeems to me no ſuch odd Queſtion : for when the Law only men- 
tions the King, and the Law-makers certainly knew that Kings without 
an Hereditary Right had often aſcended the Throne; if they had intended to 
except all ſuch Uſurpers, they ſhould have expreſly ſaid ſo. But indeed that 
diſtinction of a King de Fado, and a King de Jure, was not known till many 


Years after, being firſt heard of in the Reign of Edward IV. for a King de C. A. p. 56. 


Facto (as the late Chief Juſtice rightly aſſerts) is Signior Le Roy within that 
Statute, and there is no other King but he whilſt he continues ſo, For King ſig- 
nifies that Perfon who has the ſupreme Governmeat in the Nation ; and a King 
de Jure, is he who ſhould have the Government, but has it not; that is, who 
of right ſhould be King, but is not : and the Statute of Treaſon tells us what 
is Treaſon againſt him who is King, not againſt him who ſhould be, but is not 
King: and Reaſon good it ſhould be ſo; for it is not merely a legal Title by 
deſcent, but a legal inveſtitute, and recognition by Parliament, that makes a 


legal King, or a King in Law, as it makes a legal Magiſtrate ; and then all E. Z. . 


Kings de Facto, who are plac'd in the Throne by a legal Authority, and with 
all legal and acuſtom'd Ceremonies, are legal Kings; and as ſuch, may require 
a legal Allegiance : ſo that all thoſe hard words in the Statute of the firſt of 
Edward IV. that call thoſe Kings of the Houſe of Lancaſter, Kings in Deed, 
and not of Right, or pretended Kings, meanno more than this, that they were 
Kings for the time being, and according to the Laws which had made them ſo, 
tho not according to that Hereditary Right of Succeſſion which thoſe Statutes 
require. If you have any thing to reply to this, tell me, or elſe I will pro- 
ceed to anſwer your two other Arguments. 
M. I will not at preſent ſay more to this, and therefore you may proceed. 
F. Your two next Arguments are from the Attainders of Richard III. and his 
principal Aſſiſtants, which were by Act of Parliament. As to that Prince him- 
PPPP ſelf, 
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ſelf, as alſo his Adherents; the Attainders of Kings de facto, and their Af. 
ſiſtants in After- Parliaments, do not prove that Subjects cannot be guilty of 
Treaſon againſt a King in poſſeſſion. Nor does the Statute of Treaſon relate 
to a King de jure only, for that Statute was not made to ſecure Princes Titles 
but the Quiet of their Government whilſt they ſat upon the Throne: for tho 
a King, if he bean Uſurper, whenever the rightful King regains the Poſſeſ- 
ſion of his Throne, if he were a Subject before, may be attainted of Treaſon 
for his Uſurpation, as was Richard III. for Treaſon againſt his own Nephew 
King Edward V. yet this does no way prove that Richard III. was no true 
King during his Uſurpation, but only ſhews the Parliament's Abhorrence of 
his Treaſon ; and to deter others from falling into the like, attainted him and 
ſeveral of his Accomplices who had aſſiſted him in his ſaid Uſurpation. For 
that they were not barely attainted for defending King Richard's Title, ap- 
pears from this, that the Earl of Surrey, Son to the Duke of Norfolk, and di- 
vers other Noblemen and Gentlemen who fought for King Richard at Boſworth- 
Field, were never attainted at all. But as for the Pardon that you ſay paſſed 


in that Parliament of the 1ſt of Henry VII. you are very much miſtaken in the 


purport of it; for if you pleaſe to look upon It again, you will find that it 
* was not a general Pardon for the common People, who had fought on the 


ce behalf of Richard III. but of all thoſe who had come over with Henry VII. 


« himſelf, or who were with him in the Field againſt Richard III. for all man- 
« ner of Murders, Spoils, and Treſpaſſes committed by them, in taking part 
with King Henry againſt his Enemies.” So that you ſee the aſſiſting of a 
King de facto was not only juſtifiable, but thoſe that had fought againſt him, 
thought themſelves not ſafe till they had their Pardon, 

Nay, farther, that Attainders paſſed in Parliament are no proof that the 
Princes againſt whom they were paſſed were not lawful King, appears from 


hence, That when Edward IV. was driven out of the Kingdom, and diſpoſ- 


C. A. f.5 8, 59. 


ſeſſed of the Throne, the next Parliament under Henry VI. paſſed an Act of 
Attainder againſt him and his Adherents. But as for the Attainder of Hen- 


ry VI. you are very much miſtaken to ſuppoſe, that it was for any Treaſon 
committed againſt Edward IV. but it was for Breach of the Agreement made 


with his Father the Duke of York, and in making war again upon him ; for 
had he not done this, he had continued lawful King during his Life by the 
Duke of York's own Conſent. For in the Parliament-Roll you your ſelf have 
already cited, it is thus expreſſed: © That conſidering the Poſſeſſion of the 


e ſaid Henry VI. and that he had before this time been named, taken, and re- 


e puted King of England, and France, and Lord of Ireland; the ſaid Dake is 
“content, agreeth, and conſenteth, that he be had, reputed, and taken for 
“ King of England, and of France, with the Royal Eſtate, Dignity, and Pre- 
“ heminence belonging thereto, and Lord of Ireland, during his Life natural; 
< and for that time the ſaid Duke, without hurt or prejudice of his ſaid Right 
« and Title, ſhall take, worſhip, and honour him for his Sovereign Lord.” 
So that you ſee that by the Judgment of the Parliament, and by the expreſs 
Conſent of the right Heir of the Crown, a King de facto was to be owned by 
this right Heir for his true and lawful Sovereign, and therefore could not be 
attainted for detaining the Crown from him, or his Son. 

M. I will not diſpute this Point any further; but yet, methinks, tho Trea- 
ſon might be committed againſt the King de facto whilſt he continues King, yet 
this is not for any Allegiance due to him, but becauſe ſuch Treaſon being a- 
gainſt the due Order of Government, and the common Peace of the Nation, 
ſuch Actions are therefore Treaſon from the preſumed or tacit Conſent of the 
King de jure. | 

F. I grant indeed that ſuch Acts are againſt the Order of Government, and 
very deſtructive to it, which is the only reaſon why they are made Treaſon by 
Law : and this is as good a reaſon why the Law ſhould make them T reaſon 
againſt a King de facto, as againſt a King de jure, for they are equally againſt 
the Order of Government, and deſtructive to it, whoever is King; and that is 
the only reaſon why they made it Treaſon at all. Now this preſumed or ta- 
cit Conſent of the King de jure is a very pretty Notion, and ſerves you for a 
great many good turns; it makes Laws, and it makes Treaſon, and gives Au- 
thority to the unauthoritative Acts of a King de facto; that is to ſay (or Jon 

a 


0 << w aOH 9 Df ah es ny fp oj po 


—Y 


. ds OY ON 


Dialogue the Thirteenth. 


ſay nothing) that the preſumed Conſent of a King de jure, inveſts the King de 
fatto at the time with bis Authority : for if he hath no Authority of his own, 
unleſs what the preſumed Conſent of the King de jure gives him, that cannot 
make any treaſonable Act done againſt him to be Treaſon ; for it cannot alter 
the nature of things; nor make a Man guilty of Treaſon againſt any Perſon 
to whom he owes no Duty of Allegiance. And if the preſumed Conſent of 
the King de jure can inveſt the King de facto with his Authority, it muſt tranſ- 
fer the Allegiance of the Subjects too: and then Subjects are as ſafe in Conſci- 
ence, as if the King de jure were on the Throne, for it ſeems there is his Au- 
thority and tacit Conſent, tho not his Perſon. 

But indeed this is all mere trifling; the King de facto has Authority, or, 
elſe none of his Acts of Government can have any; for that which is done by 
a Perſon who has no Authority, can lay no Obligation upon us: whence 
then has he this Authority, ſince he has no legal Right to the Throne ? not 
ſure from the preſumed Conſent of the King de jure, which is Nonſenſe to 
ſuppoſe 3 but from the poſſeſſion of the Throne, to which the Law it ſelf, as 
well as the Principles of Reaſon, have annexed the Authority of the Govern- 
ment. | | 
M. I am ſo far of Biſhop Sanderſon's Opinion in his Caſe concerning taking 
the Engagement, that when Uſarpers or Kings de facto have taken upon them 
the Government, they are obliged to adminiſter it for the common Good and 
Safety of the People; and as far as that comes to, we are alſo obliged to live 
peaceably under them, and to yield Obedience to them in things abſolutely 
neceſſary for the upholding Civil Society within the Realm; ſuch as are the De- 
fence of the Nation againſt Foreigners, the Furtherance of publick Juſtice, the 
Maintenance of Trade and Commerce, and the like, But ſure this 1s no Ar- 
gument for trausferring our Allegiance from the lawful King and his Heirs 
whilit they are alive; and therefore | muſt ſtill ſuppoſe that this Statute of the 
11th of Henry VII. can do no Service to the preſent Government, becauſe it is 
virtually repealed by ſeveral Statutes, As 1ſt, By the 28th of Henry VIII. con- 
cerning the Succeſſion of the Crown, wherein it is expreſly provided, that if 
any of his Children ſhould uſurp upon each other, or if any of thoſe to whom 
he ſhould bequeath the Crown by his laſt Will, or Letters Patent, ſhould 
take the Crown in any other manner than what ſhould be thereby limited, 
ſuch Children or others ſhould be guilty of Treaſon for ſo doing, Now it is 
plain ſuch Treaſon muſt only have been committed againſt the right Heir, 
and conſequently the Perſon ſo taking the Crown was not to be looked upon as 
King de facto. It is alſo virtually repealed by the Statute of primo Elizab. 
by which we are obliged to ſwear to be true to the Queen, her Heirs, and law- 
ful Succeſſors (i. e. thoſe who have a Right to the Crown by Proximity of 
Blood) as alſo by the Oath of Supremacy, enacted in the 4th of King James, 
by which we are likewiſe ſworn to bear true Allegiance to his Majeſty, his 
Heirs, and Succeſſors. From which Oaths I argue, (1.) That if we are ſworn 
by Act of Parliament to pay Allegiance to the Heirs of a King de jure, who 
never were in poſleſſion, then 4 fortiors to a King de jure, who, beſides the 
Legality of his Title, had been actually recognized as Sovereign, and enjoyed 
an unconteſted Adminiſtration of the Regal Power. (2.) If our Laws oblige 
us to {wear Subjection to the Heirs, &c. of a rightful Prince, then by unde- 
niable Conſequence we are bound not to tranſlate our Allegiance to thoſe who 
are unjuſtly ſet up by the People; for without all queſtion the words Heirs 
and Lawful Succeſſors were made uſe of on purpoſe to ſecure the Hereditary 
Rights of the Monarchy, and to prevent all Uſurpations upon the direct Line. 
And ſince by virtue of that Statute, which framed the Oath of Allegiance and 
Supremacy, We are not to acknowledge any pretended Governors, to the Pre- 
judice or Diſinheriſon of the Heirs of the King de jure, then moſt certainly 
we ought not to do this in oppoſition to the King de jure himſelf; ſo that now 
We can have no pretence to make Right the neceſſary Conſequence of mere poſ- 
ſeſſion of the Crown, any more than in private Eſtates. 

F. In the firſt place, I agree with you in what you have ſaid, that Kings de 
facto are to be obeyed in all things tending to the publick Good of Society ; but 
then it will alſo follow, that Allegiance is due to them from that great Law 
of proſecuting the ſame publick Good: ſince it were much better that even 
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Kings de jure ſhould loſe their Right, than that a Nation ſh he roots 
1a a long 2 cruel War, to the weakning and ee 
the deſtruction of ſo many thouſands of ordinary as well as noble Families 5 
was ſeen in the Jong Civil Wars between the Families of Lancaſter and Dork 
So that I cannot but think it would have been mach better for this Nation if 
that Family had continued to govern us unto this Gay, rather than that Eq 
ward IV. ſhould have obtained the Crown, with ſo great a Deſtruction of the 
People of this Nation, and ſo great Cruelty as was then exerciſed upon Kin 
Henry VI. and the Prince his Son, and ſo many other Perſons beſides, as _ 
may read in the Hiſtory of thoſe times. 

But [come now to anſwer the reft of your Arguments, whereby you will 
prove this Statute of the 11th of Merry VII. to be virtually repealed. And 
here by the way | mult tell you Gentlemen of this Opinion, that I cannot but 
admire your wondrous Sagacity in diſcovering this A to be repealed, when 
my Lord Coke, and all the reſt of our Lawyers, do ſtill ſuppoſe it to be in 
force. But indeed the reaſon you give for it is not urged like a Common 
Lawyer, and therefore I think it will ſignify little: for tho I grant that an Act 
of Parliament may be virtually repealed by a ſubſequent Act, yet it is only in 
ſuch Cafes where they are abſolutely contradictory, and inconſiſtent with each 
other; but if they are not ſo, an Act of Parliament can never be faid to be 
virtually repealed. And therefore I ſhall now ſhow you, that notwithſtanding 
the Statute of Henr) VIII. and the Oaths of Supremacy and Allegiance you 
have now mentioned, this Statute may very well continue in force and unre- 


aled. Firſt, As to the Statute of Henry VIII. whereby it was declared Trea- 


a for any one of his Children, upon whom the Crown was ſettled, to ufurp 
upon each other; that part of the Statute, which makes this Treaſon, was 
repealed by the 1ſt of Edward VI. and by the 1ſt of Queen Mary. Or admit 
it had not been fo, yet this Clauſe in the Statute of Henry VIII. would have 
been abſolutely void in it ſelf againſt any ſuch Uſurper, when actually poſ- 
ſeſſed of the Crown; ſince it was held by all the Judges in the Caſe of Henry 
VII. who at the time of his coming into England ſtood attainted by Act of 


Parliament, that this Attainder need not be reverſed, ſince Poſſeſſion of the 


Crown takes away all precedent Defects. 

But as to the Statutes of the iſt of Queen Elizabeth, and the 4th of King 
James, by which the Oaths of Allegiance and Supremacy were enacted ; I con- 
ceive neither of theſe Oaths can amount to a virtual Repeal of this Act: for 
tho I grant one end of theſe Oaths may be to ſecure the Right of the King's 


or Queen's Heirs by lineal Deſcent, yet it will not therefore follow, that a 
King de facto, or for the time being, may not be legally defended in the 


Throne; for as for that part of the Oath which was taken to King James him- 
ſelf, it can hold no longer than whilſt he continued King. If therefore the 
Eſtates of the Kingdom have adjudged him to have forfeited or abdicated the 
Crown,” the whole Nation ought to take this as to have been legally done, 
ſince it was done by the judgment of the higheſt Authority in the Nation, 
when King James had deſerted the Throne. The like I may alſo ſay for the 
other part of the Oath of Allegiance, whereby we are obliged to his Heirs 
and lawful Succeſlors: for ſince there has been a Diſpute concerning the Suc- 


ceſſion of the Crown, between the Princeſs of Orange and your Prince of Wales, 


if the Convention, who are the ſole proper Judges in this Caſe, have thought 
fit, for the Reaſons I have already given you at our laſt Meeting, to declare 
King William and Queen Mary the lawful King and Queen of England, all the 
Nation ought to accept them for ſuch, ſince it was done by the higheſt Au- 
thority at that time extant in the Nation, and the only proper Judges of 
that Right; and if Diſputes about legal Rights (of which certainly that of 
ſacceeding to the Crown is of the higheſt importance) ought to be decided by 
Law, and not by the Sword (which is not the deciſion of Civil Authority, but 
of Force) the Sentence of competent Judges muſt end the Diſpute. And it 
the Eſtates of the Realm be not the proper and legal Judges of ſuch Diſputes 
rhat concern the Right to the Crown, there can be none; and if they be, Sub- 
jets muſt acquieſce in their Judgments, or it is all one as if there had been 


none: for if Men may pretead Conſcience, and adhere to their own private 
to 


Opinions as ſole Judges, the Diſpute muſt end in Blows ; which is contrary ; 
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the Reaſon and Nature of human Societies, which were inſtituted to prevent 


Civil Wars, and to end all Controverſies by a legal Judgment without the 
Sword. 


And to let you ſee farther, that as to the Allegiance of the Subjects it is all 
one in reſpect of us who are Subjects, whether the Convention have judged 
Right or Wrong in this Caſe: Let us ſuppoſe a Perſon who has only a Pre- 
tence, but no true Right to an Eſtate, ſhould commence a Suit of Law for it, 
and at laſt obtain a Verdict of the Jury, and alſo a judgment of the Court of 
King's Bench for his Title; can any Man deny but that the Sheriff is, by vir- 
tue of this Verdict and judgment, obliged to put this Abator into poſſeſſion of 
this Eſtate, notwithſtanding he may know of his own knowledge, that the 
Perſon who has obtained this Judgment has no true Right to the Eſtate ? Or 
will any Lawyer doubt whether all the Tenants of the Mannor are not obliged 
to ſwear Homage and Fealty to this ſuppoſed Lord, if they are required by 
him ſo todo? Now tho the true Heir or Owner has the legal Right to the 
Eſtate, yet by the ſupreme Law of all Societies, which refers the Deciſion of 


all perſonal Rights to a legal Authority; he who by a legal judgment is poſ- Ibid, p. 19,20. 


ſeſſed of it, has the legal Right in the Eſtate againſt all other Claims, and le- 
gal Authority muſt defend him in it, and all who will ſubmit to Laws and legal 
Authority, muſt acquieſce in it. 5 

And thus it muſt be with reſpect to the Rights of Princes as well as of Sub- 
jets: The Right to the Crown has been often diſputed, as we all know; and 
to ſay that when ſuch Diſputes happen, there is no Authority in the Nation 
to decide them, is to ſay that Princes have no Right to their Crowns by the 
Laws of that Nation ; for there can be no Civil Rights, of which there nei- 
ther are nor can be any Civil Judges: for no Man, no not a Prince, can be Judg 
in his own Cauſe; and if Princes have no legal Rights, they can loſe no legal 
Rights when they loſe their Crowns, and 1 doubt their natural Rights will af- 
fe& the Conſciences of very few Subjects. Therefore every independent Civil 
Society, which is not wholly governed by the Sword, muſt, from the nature 
of ſuch Societies, and the reaſon of their Inſtitution, have Authority withia it 
ſelf to decide all Controverſies which may ariſe about the Rights of every 
Member of that Society, and to preſerve it ſelf from falling iato a State of 
War, which is a Diſſolution of all Civil Government: and if there: ought to 
be ſuch an Authority in every civilized Nation, when this ſupreme Authority 
has given Sentence in ſuch Diſputes, this muſt alſo determine all the Subjects, 
and ought likewiſe to have the ſame effect upon the contending Princes them- 
elves; and no Right, or pretence of Right, ought to affect the Conſcience after 
ſuch a final Judgment, unleſs Civil Rights can oblige Subjects to diſſolve Civil 
Governments, and to diſpute Civil Rights, not by the Law, but by the Sword; 
7 is to overthrow all Civil Rights, and put an end to the Authority of 

aws. 8 | 

hope this may ſerve to ſhew you how much you are miſtaken, to ſuppoſe 
chat there can be no King in an Hereditary Monarchy, but the next lineal 
Heir. And tho I grant no Allegiance can be due or ought to be paid to him 
who is no King, yet will it not follow, that none can be due to any Prince if 
he be not the next Heir; for that no Obedience can be due to him who is no 
King, Ireadily grant, but yet he may be a legal King in this Kingdom, who is 


not the next Heir by Blood, as almoſt half of the Kings of England ſince the 


| — were not, and yet have been always owned and obeyed as legal 
ings. | 
A. J confeſs what you ſay would go a great way to ſatisfy me, could you 
prove that there was no Difference between the Succeſſion to Crowns and pri- 
vate [nheritances, where I grant that the Judgment of the ſupreme Court of 
the Nation, 1s to determine not only the Poſſeſſion, but the Right too, in re- 
ſpect of the Perſon who loſes his Eſtate by an unjuſt Verdict, or illegal Judg- 
ment; whereas it is otherwiſe in the Title of Crowns, to which Princes have 
a Right as well by the Laws of God and Nature, as alſo by the received ſertled 
Laws and Cuſtoms of the Kingdom concerning the Succeſſion by Deſcent ; 
which 1s called, in the 13th of Queen Elizabeth, (in the Statute we have ſo 
much debated at our laſt Meeting) the common Laws of this Realm : and it 
15 there declared, that it ought to dire& the Right of the Crown of England, 
| and 


662 


BIBLIOTH ECA POLLITICA. 


and it is there made Treaſon, during the Queen's Life, to affirm the contrary 
And this Courſe of lineal Succeſſion at Common Law was alſo declared by = 


jemn Judgment in Parliament, in the Caſe (I have ſo often urged) of the Duke 
of Yerk's Title to the Crown againſt Henry VI. that it could no way be de- 
feated by Act of Parliament; and therefore 1 muſt ſtill tell you, that you go 
upon a Wrong ground, when you ſuppoſe that there can be now any Diſpute 
who is rightful Ig of England, ſince I have often told you, that he can nei- 
ther abdicate or forfeit his Right to the Crown, and that no Parliament what- 
ever (much leſs a Convention) could have any Power to declare he had ab- 


dicated the Government, and that thereby the Tlirone was become vacaar. 


For tho | grant the Judgment of the Eſtates of the Kingdom, when legally af- 
ſembled, ought to be received with great Submiſſion and Reſpect; yet muſt it 
be only in ſuch Matters which they have a legal Cognizance of, and which they 


are impowered by the Laws and Conſtitutions of the Kingdom to deter- 


mine. But their voting bim, whom you your ſelf cannot deny to have been 
their lawful King, to have abdicated the Throne (When indeed he had not) 
and then not only to declare the Throne vacant, but alſo to place thoſe there- 
in whom you your ſelf care not affirm to be the next Heirs by Blood, are 
things quite out of their Element, and beyond the Sphere of their Authority. 
And tho grant that they may ſometimes judge concerning the Succeſſion of 
the Crown, and who is next Heir to it, yet is this only to be underſtood as 


far as they judge according to the common Laws of the Succeſſion already laid 


down. at our laſt Meeting, and not when they £0 quite contrary to them : 
and therefore tho low the Parliament might juſtly declare Henry VI. to be ag 
Uſurper, and conſequently might be depoſed ; yet it doth not therefore fol- 
ow that they had a like Right to declare Edward IV. an Uſurper, and to paſs 
an A of Attainder againſt him, as ! confeſs they did after that Prince had 
held the Crown for ten years together, Gnce that was beyond their power t9 
ena& or declare by the fundamental Conſtitution of the Government. 
F. 1 am forry your Anſwer can afford nothing new, but only the Repeti- 
tion of the ſame falſe Principles and Arguments that have been already 10 
often anſwered in our former Converſations : for in the firſt place | have ſut- 
ficiently proved, that neither the Laws of God nor Nature have ordained 
any ſuch thing as a lineal Succeſſion of Kings, or any irreſiſtible or unforfeita- 
ble Power in them, which they can never fall from, let them act ever ſo tyran- 
nically. For I think | have ſufficiently proved, that not only in abſolute Mo- 
narchies, but alſo in limited Kingdoms, where the King has not the whole ſu» 
preme Power, a King may not only be reſiſted, but may be alſo declared to 
have abdicated or forfeited his Right to govern, in caſe of any apparent. ob- 
ſtinate Violations of the fundamental Conſtitution, in thoſe great Points that 
make that Government to differ from a deſpotick, Monarchy 3 and that if they 
had not this Right, all their Liberties will ſignify nothing, and their Lives, 
Liberties, and Eſtates would lie wholly at the King's mercy, to be invaded 
and taken away whenever he pleaſed. 1am forced to repeat this, to remind 
you of the Reaſons upon which thoſe Principles are founded; and therefore 
you do but fall into your old Miſtake, when you affirm, that by the funda- 
mental Conſtitution of the Government, the great Council of the Nation 
(which was but the ſame with our late Convention) had no power to declare the 
King to have broken the original Contract between him and his People. 


Therefore what you ſay concerning the want of Authority in this great 


Council to declare the Throne Vacant, 15 altogether precarious, unleſs you 
could alſo prove that it is againſt the fundamental Conſtitution ſo to do; 
whereas I have ſo far proved the contrary, that the Throne has been declared 
vacant no leſs than eight times ſince the Conqueſt, which makes up almo 

a third part of the Succeſſions of all the Kings and Queens that have reigned 
ſince that time. So that if the Cuſtom and Practice of great Councils or Con- 
ventions (and thoſe not condemned by any ſubſequent Statutes) can be the only 
Rule or Guide for the Conſciences of all the Subjects of this Nation, WE have ceſ- 
tainly had that as ſolemnly declared now, as in any other great Council or Con- 


vention that has been ever held in this Kingdom. But as to what you ſay con- 


cerning the want of Power in thoſe Councils, to declare or recognize who ale 
the right Heirs to the Crown, but not to make them ſo, is very pleaſant; 5 
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that were all one as if two Men, who contended for an Eſtate, ſhould bring 
the matter before the Houſe of Peers, and when that was done, and the Caſe 
ſolemnly heard by Counſel on both ſides, that Party who had loſt the Cauſe, 
ſhould declare that this Court (though the higheſt in the Kingdom). had no 
power to judge in prejudice of himſelf, who had an undoubted Right to the 
Eſtate, which were to give the Lords a power to give Judgment only for 
- one fide; and why the other Party, if the Judgment had been given againſt 

him, ſhould not have made the like Plea, I cannot underſtand: fo that ſuch a 
adgment would be altogether in vain. = 128 Fn 
Therefore to apply this to our purpoſe, tho the Parliament, being prevailed 
upon by the Strength and Faction of the Duke of York, did (as I granted at our 
laſt Meeting) declare that his Title could in no wiſe be defeated ; yet Henry the 
VIth being then in the Throne, they might have certainly given a contrary 
Judgment if they had pleaſed, and then I ſuppoſe the Title of the Houſe 
of Tork might have been ſo defeated, as that the Nation had never been trou- 
bled with it again: and ſo alſo, when by the Power of Edward the IVth, a 
Parliament met, and declared him to be lawful King from the time of his Fa- 
ther's Death, yet when the ſaid King was driven out of the Kingdom by the 
Earl of Warwick, and King Henry the Vith reſtored to the Throne, a Parlia- 
ment was ſummoned in the 49th of this King, wherein Edward the IVth was 
declared an Uſurper, and himſelf attainted ; and to which Parliament the Duke Rot. Clauſ. 
of Clarence, Brother to King Edward the IVth, is firſt ſummoned, as well as 49 H. 6. m. 6. 
the Archbiſhop of Canterbury, with all the other Biſhops, Temporal Lords, and | 
Judges (of whom Littleton, the Author of the Book of Tenures, was one:) ſo. 
likewiſe upon King Edward's Recovery of the Crown the year following, King 1b. 11 Edw. 4. 
Henry was again depoſed, and a Parliament called, wherein all the Dukes, Earls, m. 1. 
and Barons, with the Archbiſhops of Canterbury and York, and moſt of the reſt 
of the Biſhops, ſwore to Prince Edward, after called Edward the Vth, as right. 
Heir to the Crown. . 
Now I deſire to know what other Law or Rule there was then for the Sub- 
jects Allegiance, but the ſolemn Judgment or Declaration of the Eſtates of the 
Kingdom aſſembled in Parliament, ſince their Acts and Judgments were in this 
Diſpute directly contradictory to each other: ſo that it is evident ſrom the 
conſtant Practice of thoſe times, that the King de facto was always owned as 
lawful Sovereign, and had Allegiance ſtill paid him by all the People of this 
Kingdom, except thoſe who being the Heads of one or the other Party, were 
either attainted, or forced to fly the Kingdom, | 
But as for all others, tho different and contrary Oaths of Allegiance were 
impoſed upon the People, ſometimes by the one, and ſometimes by the other 
of thoſe Kings, according as they got poſſeſſion of the Throne; yet I can no 
where find, that ever any body ſuffered for barely ſwearing Allegiance to the 
King then in being: for it was always taken for Law, that Allegiance was due 
to the King de facto, ſince ordinary Subjects are not ſuppoſed to underſtand 
the legal Right or Juſtice of the King's Title. 
M. 1 muſt ſtill fay, that there was ſome colour for the Peoples thus acting 
(as you ſay they did) during the Conteſt for the Crown between the two Fa- 
milies of York and Lancaſter, when I grant it was ſomewhat a difficult mat- 
ter to judge which of the two had the beſt Right to the Crown, by reaſon 
that the Houſe of Lancaſter had held it for three Deſcents; as alſo from the Spe- 
ciouſneſs of their Title, ſince it was founded upon a pretended Claim by Right 
of Blood, upon ſuppoſing that Edmund, ſirnamed Crouch-back (who was one 
of the Anceſtors of this Houſe of Lancaſter) was the eldeſt Son to Henry the 
Third; which had it been true, would have given Henry the Fourth a good 
Right to the Crown, not only againſt Richard the Second, but his own Grand- 
father Edward the Third likewiſe (had he been then alive:) and this Deſcent 
falling out long before the Memory of any Man then living, who could confute 
the Falſity of this pretended Pedegree ? The People of England might very 
well be excuſed for owning an Uſurper, and paying Allegiance to him, ſince 
they did not know but his Claim might have been right, eſpecially ſince it was 
approved of in full Parliament without any Contradiction, as I have already 
ſhewn you at our laſt Meeting, 
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But what is all this to the matter now in Debate between us, when the Li. 
neal Succeſſion of the Crown has been ſo often declared to be the only means 
of acquiring a juſt Title to it; and every one knows very well who was owned 
for lawful King of England within theſe three Months, and alſo who was prayed 
for in all our Churches as his Son and Heir apparent? and therefore I muſt ſtill 
tell you, that your Parallel between thoſe Kings de fatto of the Houſe of Lane 
caſter, and thoſe Princes whom the Convention have now voted to fill the Throne, 
does not at all agree, ſince every Subject of this Kingdom, who has but ſenſe 
enough to go to Market, can very well tell (if he will deal ſincerely) to whom 


his Allegiance is due. 5 | Of ; 
F. As to what you have now ſaid, it is no more than a Repetition of what « 
you have already urged to evade the Force of theſe clear Authorities; bat in- 5 
deed it was all one, when a Prince had been once recognized for lawful King «c 
by A& of Parliament, whether the People knew his Title not to be good by Ry 
Right of Blood or not : And this I have plainly proved to you from the In- K 
ſtance of Richard the Third, who tho both his elder Brother's Children were 
then alive, and the eldeſt of them had been proclaimed King, and alſo owned 
for ſuch by himſelf, and whoſe Title he had alſo ſworn to maintain in his 1 
Mem. 1. Brother King Edward's life-time, as appears by the Clauſe-Roll of the 11th of f 
Edward the Fourth; yet when he had once depoſed him, and had called a K 
| Parliament which recognized his Title, his AQts and judicial Proceedings ſtand N 
4 good at this day: and tho he himſelf was attainted, and declared a Tyrant 15 
| and an Uſurper, yet all the Sabjects who ated under his Authority, and had pr 
| taken an Oath of Allegiance to him, never needed an Act of Indemnity for ſo _ 
| doing; whereas thoſe that came over with Henry the ViIth were fain to have 5 
| an Act of Pardon paſſed to indemnity them for fighting againſt Richard the his 
þ IHId (asI have now ſhewed you.) And tho this Parliament of the firſt of Hen- 
| ry the VIIth agreed to repeal divers Acts which the King found fault with; thi 
| | yet as for all other Statutes, made in the Reign of King Richard the IIld (which ſpe 
' have not been ſince repealed) they are ſtil] in force without any Confirmation. 4 
Likewiſe when Henry the VIIth had prevailed over Richard the IIld, and that Ki; 
| he was ſlain in the Field, tho all the Nation very well knew that Henry the 5 
| VIlth could not be Heir of the Houſe of Lancaſter, becauſe his Mother was then 1 
alive, and had never formally given up her Right, if ſhe had any; as certainly EY 
ſhe could have none, as being deſcended from John Earl of Somerſet, who was en 
baſe Son to John of Gaunt Duke of Lancaſter, by Catherine Swinford, whilſt his diſh 
Wife was alive; and tho I grant after his Marriage with the ſaid Catherine, the Poll 
Children born of that Bed were made Legitimate by Act of Parliament in the > 
20th of Richard the Second, yet that Legitimation only reſpe&s ſuch private bas 
Privileges and Inheritances which they might enjoy or ſucceed to as Subjects, theſ 
Vid. the Act and had no reſpect to the Crown; the Succeſſion of which they were expreſly FE 
printed at large declared uncapable of by that very Act of Legitimation, ſtill to be ſeen upon Via 
in Buck's Hiſt the Parliament-Roll. But for all this, when Henry the Seventh had called a ſupe 
Parliament, and was therein recognized for their lawful Sovereign, and that Z. 
the Crown was ſettled by Statute on him and the Heirs of his Body (without 8 
any mention of the Princeſs Elixabeth, who ought to have been Queen by Right bas: 
of Blood) yet none of the Subjects of this Kingdom (as I can find) ever ſcru- de f 
pled to f wear Allegiance to him, before ever he married that Princeſs; tho 1 
they as well knew that he could have no Right by Blood, as you can ſuppoſe ſertle 
that the People at this day can know whether King James has abdicated or Py 
forfeited the Crown or not, or whether your Prince of Wales be his true and at all 
lawful Son: for ſince they are both nice and difficult Points, and have been have 
determined by the Convention, the Supreme Judges in this caſe, in favour of e 
their preſent Majeſties, and that they alſo recognized their Title after they King 
became a Parliament; I can ſee no manner of reaſon why all the Subjects of quei. 
this Kingdom may not as well juſtify their taking this new Oath of Allegiance rebeil; 
| to them, notwithſtanding their former Oath of Allegiance to King James they 1 
| bis right Heirs, as well as the People of England could juſt ify their taking an this A 
Oath of Ahegiance to Hey the Seventh, notwithſtanding their former Oath 7 77 7 
to Edward the Fourth and his right Heirs, before ever Heury the Seventh had Md 


married the Princeſs Elizabeth, the Heireſs of the Crown ; eſpecially ſince this propiſ 


Act of the 11th of Henry the Seventh (which we are now diſputing hone 


k 


was made expreſly to ſecure! and indemnify all thoſe who ſhould attend upon 
the King for the time being, and do him true and faithful ſervice of Alle- 
giance, &c. And therefore it lies upon you ſtill to prove, that this Statute is 
either expired, or elſe void in it ſelf; otherwiſe (beſides the conſtant Practice 
of former times) we have here an expreſs Act of Parliament declaring it every 
Man's Duty to pay Allegiance to the King for the time being, and then cer- 
tainly be is as much obliged to ſwear it too. 

M. I doubt not but 1 ſhall prove to you, that this Statute expired with Hen- 
ry the Seventh, from a Clauſe in the Act it ſelf; for if you pleaſe to read im- A, 11 H. 7. 
mediately after thoſe words you have now cited, © That all thoſe who do the 7: we 
« King for the time being true and lawful Allegiance, &c, [it follows thus] 
« ſhall be ſecured from all manner of Forfeitures and Moleſtations relating to 
« their Perſons or Eſtates; (but mark) provided always that no Perſon or 
e Perſons ſhall take any Benefit or Advantage by this Act, which ſhall hereafter 
« decline from his or their ſaid Allegiance.” Now we know a Proviſo is an 
Exception or Reſtraint upon the Latitude and Comprehenſiveneſs of the Law, 
and that all Statutes are perfectly null ſo far as the Proviſo reaches. Having 
premiſed this, I ſhall endeavour to prove that this Act was deſigned only for 
the Security of that Reign in which it was made, and cannot be ſtretched any 
farther. To make this appear, let us now ſuppoſe a Competition between the 
Kiag de jure, and Henry the Seventh (that is, one de fatto) and that the Sub- 
ject engages for the latter; in this caſe, if the King de facto prevail, there 
is no need of the Aſſiſtauce of this Statute: for we cannot imagine any 
Prince could be ſo impolitick as to puniſh thoſe who have ventured their All 
to maintain him in his Government. This, beſides the Ingratitude of the Ac- 
tion, would proclaim the Injuſtice of his Cauſe, and would ſerve only to ruin 
his Intereſt. | 1 

F. Notwithſtanding this Objection you have now made, I doubt not but 
this Clauſe will bear a very fair and legal Interpretation, and that not in re- 
ſpect of the Allegiance that might be due to the King de facto, but to the King 
de jure; ſince if it were not for the [Indemnity provided by this Statute, the 
King de facto would have been obliged to have puniſhed them for oppoſing their 
lawful trince. | 

M. This is eaſily anſwered, for pray do Kings de facto always perform that 
which the Law requires? if ſo, they never would have been Kings de fatto, 
ſince they could not make themſelves Maſters of the Sovereign Power without 
di ſpoſſeſſing thoſe who are ſuppoſed the right Owners of it. Secondly, the 
Poſſeſſor would not ſo much as ſeem obliged to puniſh his Adherents upon a 
competition, except he owned himſelf to be no more than an unjuſt Uſurper : 
but we have neither example nor reaſon to expect ſuch ſingular Conceſſions as 
theſe; for no Uſurper will own himſelf in the wrong, ſo long as he inteads 
to enjoy the Advantages of his Injuitice. Upon ſuppoſition therefore, that the 
Victory had fallen on the fide of a King de facto, the Act would be wholly 
ſuperfluous. | ob | 

F. But why may we not alſo ſuppoſe that this Clauſe was inſerted, not only 
to ſecure thoſe who had aſliſted the King de facto againſt your King de jure, 
but alſo to debar all thoſe who had fallen from their Allegiance to the King 
de facto, from receiving any Benefit by this Act, if ever they ſhould plead it 
in their own Juſtification, after the King de jure had prevailed, and was again 
ſettled in the Throne ? | | | 

M. You may take it in this ſenſe if you pleaſe, but if you do, it will not 
at all mend the matter; for tho thoſe that ſtood by the King de facto will 1biq, P. G. 
have great occaſion for an Act of Indemaity, yet this Act will be as helpleſs 
to Them now, as It was needleſs before; for either they muſt ſubmit to the 
King de jure, Or not : ut they do not ſubmit, it is eaſy to imagine the Conſe- 
quences, how a victorious and irreſiſtible Prince will treat the obſtinate and 
rebellious Oppoſers of his juſt Title; if they do ſubmit (as of neceſſity 
they muſt) then they can claim no manner of Privilege and Indemnity from 
this Act: for they cannot come into the Party of the King de jure, without 
deſerting that de facto; i. e. without declining their Allegiance- to him, who 
was King when this Statute was made: by declining which Allegiahce, the 
Proviſo expreſly excludes them from all manner of Benefit or Advantage by 


Qqqq this 
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this Act. In this condition the Law would have left the de fatto Party, if the 


Sovereignty had been diſputed between Henry the Seventh and the Houſe of 


York, and that the Prince de jure of the Houſe of Tork had been ſucceſsful ; 
From whence it is undeniably plain, that neither the Deſign nor Words of this 
Statute can be drawn to ſuch a monſtrous Conſtruction; as to enact bare Poſſeſ- 
ſion to be a good Title, and make Might and Right the ſame thing. The 
only Deſign of this Parliament was to continue the Crown to Henry the Se. 
venth during his life-time, which both by the Body and Proviſo of the Act Was 
as effectually done as in them lay, for divers Reaſons that might then prevail 
with the two Houſes to conſent to a temporary Alteration of the Succeſſion to 
the Crown: ſuch as theſe, That tho Henry the Seventh had no juſt Title in 
his own Right, yet in the Right of his Wife he had, which he did no way 
diſavow by this Act. And you muſt alſo remember, that at this time Henry 
the Seventh had ſeveral Children by his Queen, viz. Prince Arthur, Henry, &c. 
So that now the contending Families of York and Lancaſter being thus happily 
united, there was no reaſon to fear, that a Security (tho an unuſual one) to 
the preſent Poſſeſſor, could be prejudicial to the right Line, eſpecially ſince the 
Force of that AQ was confined to the Reign of that Prince, as has been al- 


ready proved. 


F. You may fancy if you pleaſe, that you have proved this AR to be ex. 


pired, but I think if you better conſider of it, you will find your ſelf miſtaken; 
for tho | may very well ſuppoſe that the King and Parliament, to deter Men 


from falling from their Allegiance to the King for the time being, might in- 


ſert this Clauſe, upon a ſuppoſition that the next King, whoever he was, whe- 
ther by Right of Blood, or only de facto, would, out of a generous Averſion 
to Traitors and Deſerters, hinder them by virtue of this Clauſe from enjoying 
any Benefit by this Act; yet 1 ſhall not longer inſiſt upon't, whether it be in- 


ſignificant or not, and therefore will at preſent grant it to be ſo: but what 


then? Willa void Clauſe vitiate or render expired an Act of Parliament which 


is made indefinitely, without fixing it to any Time or Perſon ? The words in 


the Act are, the King for the time being; which muſt certainly extend to any 
other King, as well as Henry the Seventh: for I ſuppoſe that an Act of Parlia- 


ment and a Deed agree in this, that an unneceſſary Clauſe can by no means 


render the whole void. 
But as for what you ſay in relation to this AQ's being a Security for the 


Title of the Queen and her Children (whom you ſappoſe to be the right Heirs 


of the Crown) this rather ſerves to ſtrengthen the Act than otherwiſe ; for if 


this King had a good Title in her Right, then it may be alſo very well ſuppoſed 
that ſhe gave her Aſſent to this Act in the Perſon of her Husband, and that 
not for the benefit, but to the prejudice of her own Iſſue : ſince if after her 
Death (which happened ſome years before his) her Son Prince Henry of Wales 


had ſet up his preſent Title to the Crown in the Right of his Mother, and ſo 


would have dethroned his Father as an Uſurper, I ſuppoſe no reaſonable Man 
will deny but that this Act would have indemnified all thoſe who had taken up 
Arms in defence of King Henry the Seventh againſt his Son, tho (in your ſenſe) 
King de jure: and if it would juſtify the Subjects then, I cannot ſee why it 


may not do the ſame thing now in their ſwearing Allegiance, nay, fighting 


for the King in poſſeſſion, againſt him whom we will for the preſent ſuppoſe 
to be King de jure. | 5 

M. Well, however I think I can prove that this Act was no more than tem- 
porary, from the judgment of the judges in the Caſe of John Duke of Northum- 
berland; who when he was tried for Treaſon, for leading an Army againſt 
Queen Mary, to ſettle the Lady Jane Gray in the Throne, deſired to be in- 
formed by the judges, whether a Man acting by the Authority of the Great 
Seal, and the Order of the Privy Council (or Prince's Council, as Stow and H- 
lin word it) could become thereby guilty of Treaſon : To which all the Judges 
anſwered, that the Great Seal of one that was not lawful Queen, could give no 
Authority or Indemnity to thoſe that acted by ſuch a Warrant; upon which 


the Duke ſubmitted : tho without queſtion he did not want Lawyers to enforce . 


his Plea with this Statute likewiſe, if his Cauſe would have borne it. From 
whence I infer againſt Sir Edward Coke, That Treaſon lies againſt a King ae 


jure, tho out of poſſeſſion ; for it is plain by all our Hiſtorians, that Queen 
Mary 
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Mary was ſo far from being poſſeſſed of the Crown when the Duke of Nor- 
thumberland ated againſt her, that the Lady Jane was not only proclaimed Queen 
in London, and moſt of all the Cities and great Towns in England, but the 
Tower of London, with all the Forts and Naval Forces, were under her Com- 
mand ; and ſhe had alſo Allegiance ſworn to her by the Privy Council, and by 
the Lord Mayor and Aldermen : and ſhe had alſo the Seals in her power, by 
w hich all Patents and Commiſſions were granted and iſſued in her Name. And 
if all this be not ſufficient to conſtitute her Queen de facto, according to this 
Statute of Henry the Seventh, I know not what was. | | 
F. Yet I can tell you what was yet wanting, which becauſe ſhe had not, ſhe 
was certainly neither Queen de jure, nor de facto, and that was a ſolemn Co- 
ronation and Recognition of her Right by Parliament ; which legal Inveſtiture 


fince ſhe never had, ſhe was not the Queen for the time being, and conſequently 


not intended within this Statute of the 11th of Henry the Seventh : for tho it 
is true, ſhe was appointed Succeſſor of the Crown by the Letters Patent of 
King Edward the Sixth, yet fince ſhe could not claim by Right of Blood, there 
being ſo many before her, all the Kingdom looked upon it as an Uſurpation, 
and an Artifice of the Duke of Northumberland {whoſe Son ſhe had married) 
to get the Government of the Kingdom into his ſole power: ſo that it was 
no wonder if the greater part of the People were ſo averſe to her Title, and 


that thoſe of the Nobility who took her part, ſo quickly revolted from her, 


when once the fear they were in of the Duke of Northumberland's Power was 
removed; for had this Bequeſt of the Crown to the Lady Je held good, 
this Kingdom, inſtead of being Hereditary, would have become wholly Teſ- 
tamentary, and diſpoſable by the laſt Will or Letters Patent of the King or 
Queen for the time being, without the Conſent of the Great Council of the 
Nation : which is contrary not only to the then received Laws of Succeſſion, 
but alſo to the antient Conſtitution of the Kingdom, as well before as after 
the Conquelt. | 

But notwithſtanding all this, I doubt not if the Lady Jane had ſo far 
prevailed againſt Queen Mary, as to have been able to call a Parliament, 
and to have had her Title owned and recognized therein, as it was in the Caſe 
of Richard the Third and Henry the Seventh, but that ſhe would have been 
true and lawful Queen, according to the Intent of the Statute we are now diſ- 
courſing of; and then the Duke of Northumberland muſt likewiſe (if he had fair 
play) have been indemnified for taking up Arms in her Defence againſt Queen 
Mary, ſince Queen Jane would have been then within the Letter of this Sta- 
tute, as much as King Henry the Seventh. 

M. You muſt pardon me if I cannot be of your Opinion in this matter, 
ſince if the bare Coronation and Recognition by Parliament could confer a le- 
gal Right to the Crown upon one who had no, Hereditary Right to it before, 
the Conſequence of it would be, that the Crown would be ſo far from bein 
Elective (as you ſuppoſe it to have antiently been) that it would be in the 
power of every bold Uſurper or Rebel, who had but the Confidence to call 
himſeif King, to gain a legal Title to be fo, according to your Principles: and 
then if Oliver Cremwel could have found a Party ſtrong enough 1n the Army to 
have declared him King, and had called a Parliament in his own Name, who had 
recognized him for their lawful Sovereign, he would then have had as much 
Right to our Allegiance as King Charles the Second; which certainly was not 
only contrary to the Settlement of the Crown upon King Henry the Seventh, 
and the Heirs of his Body, but alſo to that ſolemn Recognition of King James 
the Firſt's Title, as lineally deſcended as right Heir to the ſaid King Henry 
which I infilted on at our laſt Meeting. 

And therefore if you will have my ſenſe of this Act, it is either expired (for 
the Reaſons I have already given) or elſe was void ab initio; ſince it is not only 
contrary to the ſettled Courſe of Succeſſion of the Crown according to the Laws 
of lineal Deſcent for divers hundred years paſt, but alſo to thoſe of Juſtice 
and right Reaſon, for an Uſurper not only to ſeize the Throne by force, but: 
if he can once get himſelf ſolemnly crowned, and then recognized by an Act 
of Parliament of his own calling (which you your ſelf cannot deny but to have 
been ever too obſequious to the Will and Power of Uſurpers, as appears by 
thoſe Inſtances you have given me in Henry the Fourth, Henry the Sixth, and 
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Richard 111.) the Conſequence will then be, that the whole Nation would not 
be only bound to ſwear Allegiance to him, but would be alfo oblig'd by this 
Act to defend him in his Tyranny and Uſurpation to the utmoſt of their Power 
and it would alſo indemnify them for ſo doing; which would be to eſtabliſh 
Iniquity by a Law, and would deſtroy all the ſettled Foundations of Right and 
Wrong, which I affirm God himſelf is not able to alter, without departing from 
thoſe great Attributes of Immutability and Juſtice, ſo eſſential to his Divine 
Nature. | 
F. It will not be very difficult to reply to theſe Arguments, ſince they are 
grounded on ſuch falſe Principles as are already anſwer'd. As firſt, that this 
Kingdom is by the fundamental Conſtitution of it an Hereditary Monarchy, 
and that conſequently none but he who has a Right by Inheritance can require 
our Allegiance, But pray tell me where yon can find this fundamental Con- 
ſtitution ? For I think I have ſufficiently prov'd that there never was any ſuch 
thing known in England, till between four and five hundred Years ſince, when 


- King Edward I. ſucceeded to his Father Henry III. without any Bequeſt of the 


Co As P; 57. 


Crown by his Teſtament, and before any Election or Coronation, he being then 
in the Holy-Land. But ſuppoſe it now to be an Hereditary Monarchy, it 
doth not therefore follow, that the Monarchy ſhould contiaue always in ſuch a 
Family, for that may fail, or may be chang'd by Conqueſt or Uſurpation, as 
has often been, and the Conſtitution continue. So that the moſt that can be 
ſaid, is, that when any particular Family, by the Providence of God, and the 
Conſent and Submiſſion of the People, is plac'd in the Throne, of Right the 
Crown ought to deſcend to the Heir of that Family: but ſuppoſe it does not, 
muſt we pay Allegiance to no other Perſon, tho poſſeſſed of the Throne? Pray, 
Sir, ſhew me that fundamental Conſtitution; for its being an Hereditary Mo- 
narchy does not prove it, and according to the Judgment of the beſt Lawyers, 
the Laws of the Land require the contrary, viz, that we muſt pay our Al- 
legiance to him who is actually King, not to him who ought to have been King, 
but is not: and to think to confute this, by pretending this fundamental Con- 
ſtitution of an Hereditary Monarchy, is to take that for granted, which is 


ſtill to be prov'd. 
And therefore I am not at all frighted at the dreadful Conſequences which 


you ſuppoſe muſt follow if this Statute of Remy) VII. ſhould be Law, viz, 
that it would be in the power of every Rebel and Uſurper who could get him- 
ſelf crown'd, and then own'd to be King by a Parliament of his own calling, 
to have a legal Right to our Allegiance; and that Crommell, if he could have 
got himſelf once crown'd, and recogniz'd, might have been defended in his 
unjuſt Uſurpation againſt King Charles II. But admit this to have been ſo; yet 


It is ſtill to be underſtood, that at this Coronation he had taken the Oath 
antiently taken by our Kings, and that the Parliament he had ſummon'd to re- 
cognize his Title, had conliſted of the antient Lords and Commons, conſiſt ing 
of Knights, Citizens and Burgeſles, which never was obſerv'd in any of thoſe 
Mock.-Parliaments which Cromwell call'd : Had all theſe Conditions been obſerv'd, 

I believe he would have been as legal a King within this Statute of Henry VII. 


©4444 4 


as he himſelf ever was before he married with the Princeſs Elizabeth, which 
was not till near half a Year after he had the Crown ſettled upon him by Act 
of Parliament. So that tho upon every Tranllation of the Crown from one 
Family to another, the firſt Prince of that Family could have no Hereditary 
Right to it, yet we find ſuch Princes to this day taken for lawful Kings. Thus 
your William the Conqueror, King Henry IV. and King Henry VII. are each of 
them look'd upon as true and lawful Kings (according to our Conſtitution) as 
if they had been right Heirs of the Crown by lineal Deſcent ; and tho you may 
ſay, that as to Milliam 1. he had a good right by Conqueſt, that is only gratis 
dictum, ſince I have already prov'd that he could be really no Conqueror. And 
if the Engliſh Saxon Monarchy was Hereditary before the Conqueſt (as the Gen- 
tlemen of your opinion ſuppoſe) he could be no other than a Uſurper upon 
Edgar Atheling, the right Heir of the Crown by Blood. And as for Henry iV. 
and Henry VII, tho they both pretended a feign'd Title to the Crown as Heirs 
by Blood, yet it is plain by the very Acts of Recognition I have cited, that they 
durſt not inſiſt upon that Title; ſince | have already prov'd there is no ſuch 


thing mention'd in that Act of Parliament, wherein the Eſtates of the Kingdom 
unanimouſly 
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unanimouſly agreed that Henry Duke of Lancaſter ſhould reign over them; nor 

et in the ſubſequent AQ, whereby the Crown was intaiPd upon himſelf, and 
lis four Sons ſucceſſively. So likewiſe in the Statute of the firſt of Henry VII. it is 
only drawn in general Terms; © declaring that the Inheritance of the Crown 
« of England, &c. ſhall reſt, remain, and abide in the Perſon of King Henry 
« VII. and the Heirs of his Body lawfully coming, &c.“ Nor is there indeed 


any Breach made upon this Statute (as you ſuppoſe) nor yet upon the Act of 


Recognition of King James, which you ſo much inſiſt upon; ſince the Crown 
is certainly ſettled upon two Princes, who are not only lineally deſcended 
from them, but who are alſo to be Jook'd upon as right Heirs unto them, ſince 
the Great Council of the Nation, who are the ſupreme Judges, have declar'd 


But as for the reſt of your Speech, whereby you would prove that this Act 


muſt needs be void, becauſe contrary to the Laws of Juſtice and right Reaſon ; 


this alſo depends upon your former Error, in ſuppoſing that Princes have a 


Divine or Natural Right to their Crowns antecedent to the municipal Laws of 


their reſpective Kingdoms, which is already ſufficiently confuted. So that tho 
grant it is not in the power of God himſelf to alter the natural Foundations 
of Right and Wrong, Juſt and Unjuſt; yet it is likewiſe as certain that the 


Civil Rights of Princes, as well as thoſe of Subjects, can no ways be accounted 


for according to thoſe Natural Laws; ſince all Civil Property, as well in Crowns 
as other Poſſeſſions, muſt depend upon the particular Laws and Conſtitutions of 
each Kingdom and Nation, as I have already ſufficiently made out. 


And therefore tho I grant that all legal Authority ought ſtill to go according E. L. R. p. 
to juſt or rightful Titles, yet ſince God makes no Kings at this day, but thoſe 25, 26. 


who are made Kings by ſome human Acts, and have a legal Right to Kingſhip by 
ſome human Laws; how can you prove from hence, that in England none 
can have a legal Right to govern, but thoſe who have the rightful Title of a lineal 
Succeſſion? For if the Title alone does not confer the Authority, but that the 
Law ſays a legal Inveſtiture by Coronation and Recognition by Parliament ſhall 
alſo confer it, it is evident that an Hereditary Title, and a Legal Authority, 
may be ſeparated, and yet the Authority continue Legal ſtill: for Legal Au- 
thority muſt be convey'd in ſuch manner, and by ſuch forms as the Law has 
preſcrib'd, or appoints to that purpoſe, for there is no other way of convey- 
ing it; and then that Authority which is ſo given in form of Law (and that 


only) is the legal Authority. If then the Eſtates of the Realm, who are the 


only proper Judges of ſuch Diſputes, have adjudg'd the Crown to one, whom 
we will at preſent ſuppoſe to have no antecedent legal Title to it, yet he there- 
by becomes legally poſſeſſed, not only of the external Force and Power, but 
of the legal Authority of the Government alſo; and therefore he may challenge 
as his due, all legal Obedience, (hich is the true notion of Allegiance, for no- 
thing more than legal Obedience can be due to a mere legal Authority:) ſo that 
becauſe he is inveſted with the legal Authority, the Crown is his legal Pro- 


perty, againſt all other Claims, and his Subjects muſt defend him in it; as the 


legal Properties of private Perſons being once determin'd by Judgments of infe- 


r Courts of Law, are allo to be defended by the Civil Power againſt the 


torce of him who perhaps may have the better Title to the Eſtate by Right 
o Blood. And if God makes Kings by human Acts, I hope it is no injuſtice in 
God to make him a King, whom the Law makes a King, and to enjoin our Obe- 
dience to a legal Ring; which legal Authority may be ſaid to be annex'd to the 
legal Title, while there is no legal Judgment againſt it: which was not the 
Caſe of Qneen Mary, and the Lady Jane her Competitor; nor yet of King 
Charles . and Oliver Cromwell : ſince neither the one or the other were ever 
crown'd or acknowledg'd as lawful Queen, or King by Parliament, and there- 
fore could obtain no legal Title againſt the right Heirs. But on the other ide, 
when one is ſolemnly declar'd King or Queen, being crown'd or plac'd on 
the Throne by the Eſtates of the Realm, he is then legal King, and has the legal 
#.0thority, as the Royal Eſtate and Dignity was own'd to be in Henry VI. 
Wan the Duke of York claim'd the Right to the Crown. 

47. Lam not yet convinc'd I am miſtaken in this matter; for waving at preſent 
a :2toral or divine Rights of Princes, I think this Act of Henry VII. (if ſup- 
pon to be now in force) is no ways to be reconcil'd with the former declar'd 
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. repeat the ſame things again, and put you in mind of what I have already 


ſignify very little. Your firſt miſtake therefore is, that Henry VII. being al 
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Laws and Statutes of the Kingdom; much leſs can this laſt pretended Ac of 
Recognition of King William and Queen Mary reverſe the Statute of Recogni 
tion made to King James I, whereby the Parliament does not only own him fot 
true and lawful King by deſcent from Henry VII. and Edward IV. but alfo en 
gage themſelves and their Poſterities to his Majeſty, and his Royal Progeny for 
ever. And they do likewiſe conclude in theſe words, (I have not yet mention'd) 
„Which Act, if your Majeſty ſhall be pleaſed (as an Argument of your gra- 
« cious Acceptation) to adorn with your Majeſty's Royal Aſſent (without 
« which it can neither be compleat and perfe&, nor remain to all Poſterity 
according to our moſt humble deſires, as a Memorial of your princely and 
cc tender Affection towards us) we ſhall add this alſo to the reſt of your Ma. 
c jeſty's unſpeakable and ineſtimable Benefits. Here they plainly acknowledge 
theſe two things. Firſt, That the Crown deſcends by Proximity of Blood. 
and that immediately, even before any Ceremony of Coronation, or otherwiſe : 
ſo that there can be no Interregnum, or Vacancy of the Throne; and actord- 
ingly it is a maxim in Law, that Rex non moritur. Secondly, That the Aſſent 
of the King is that which gives the Life, Being, and Vigour to the Laws 
without which they are of no force: therefore 1 ſhall plainly prove theſe Acts 
to the contrary to be void. It is a Maxim in our Civil as well as your Common 
Law, that every Senatus-Conſultum, or Decree of the Senate, as alſo every Sta- 
tute or Act of Parliament, muſt be abrogated and repeal'd by the ſame Autho- 
rity by which it was made. Since therefore that Act of the firſt of Edward IV. 
whereby he was declar'd to be lawful King, as deſcended from Lionel Duke of 
Clarence, third Son of Edward III. by Philippa his Daughter and Heir, and 
that Henry IV. and Henry VI. who had ſucceſſively held the Crown, were Uſur. 
pers, and only pretended Kings; it would neceſſarily follow, that none can 
after this ſo ſolemn Law and Declaration, lawfully ſucceed to the Crown of 
this Realm, but ſuch as have a true and juſt Right as Heirs by Blood, according 
to the courſe of deſcent allow'd of by the common Laws of this Kingdom : 
and therefore Henry VII. being an Uſurper, and enjoying no more than a 
Matrimonial Crown, could not join with a Parliament in making any Law 
contrary to that of the firſt of Edward IV. which had been fo ſolemnly paſt, 
and ſettled in Parliament by a King whoſe Title was by deſcent indiſpu- 
table. | | 

So likewiſe in the matter now in diſpute between us, I can never apprehend 
how a pretended Statute made in a Convention, and not in a lawful Parlia- 
ment ſummon'd by the King, can firſt declare the Throne vacant, and then 
appoint thoſe to fill it, who certainly can have nojuſt Title to it, according to 
that Act of Recognition of King James; © which expreſly declares, that they 
« themſelves could not have made that Act to be compleat and perfect to remain 
« toall Poſterity, without his Royal Aﬀent.” Which being once paſt into 1 
Law, by a King whoſe Title was indiſputable, can never afterwards be alter'd 
(if ever it can be at all) but by a Parliament as legally call'd, and that by a King 
whoſe Title is alſo as legal as that of King James I. This Objection, tho I have 
often urg'd in other words, yet could | never yet obtain a ſatisfactory anſwer 
from you. 

F. Tho I have already in part anſwer'd this Objection at our laſt Meeting, 
and have alſo partly done it already in this; yet ſince I ſee you ſo much inſſt 
upon it, and do allo urge it again in other words, with a freſh addition of new 
Arguments; I hope you will not think me tedious, if I am alſo neceſlitated to 


prov'd: which when 1 have done, I doubt not but this Argument of yours wil 


Uſurper, had no power to alter the courſe of Hereditary Succeſſion, ſettled b 
the Statute of the firſt of Edward IV. whereby he was declar'd lawful King: 
in anſwer to which, I muſt put you in mind, that this was the firſt time that 
ever this Point was ſo ſettled, and that not till after a long War, and 
by ſubduing all thoſe that held with the Houſe of Lancaſter, he had made 
ſuch a perfect Conqueſt of all that oppos'd him, that there were no Lords or 
Commons in this Parliament, but what were intirely of his Party. Yet we ie 
that when Henry VI. got the upper hand again, his Party reyers'd this Sta- 


tute of Edward IV. and declar'd the Crown to belong to Henry VI. and his ow: 
| WIC 
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which Act was reverſed again by the next Parliament, in the iith of EA. 


ward IV. when he again recovered the Crown by another Battel againſt Henry 
VI. So evident it is, that whoever is once ſeated in the Throne, and is recog- 
nized by Act of Parliament, tho of his own ſummoning, all his Acts till they 
are repealed do hold good, tho he were declared an Uſurper, and himſelf at- 
tainted by Act of Parliament. And therefore admitting that Henry VII. was an 
Uſurper at the time when this A& we now diſcourſe of was made, yet would 
it not render this Act void as you ſuppoſe, ſince it was never yet repealed by 


any ſubſequent Statute, | 
But indeed Henry VII. was no Uſurper at the time when this Statute was 


made ; for you your ſelf have already granted, that he had a good Title in 
right of his Wife, which he never renounced or diſavowed: and therefore we 
may very well ſuppoſe that ſhe, tho Queen de jure, gave her tacit Conſent to 
this Act in the Perſon of her Husband ; and if fo, I cannot ſee any reaſon why 
it ſhould not ſtand good, not only againſt her ſelf, and her own Children, 
but alſo againſt all others who ſhould claim under her Title. But if you ſay 
ſhe could not do this in prejudice of her own right Heirs, becauſe the Crown 


had been already declared by Act of Parliament to be hereditary, and not to 


be acquired by Uſurpation ; this is to beg the Queſtion, and to ſuppoſe an he- 
reditary Deſcent t6 have been the fundamental Law, and conſtant Practice of 
the Succeſſion of the Crown before that time: whereas I have already proved, 
that till the Reign of Edward I, the Crown was partly hereditary, and partly 
elective; and ever ſince that time, tho it has been ſtill claimed as hereditary, 
yet has it been always believed to be the Right of the Parliament to declare 
who was lawful King; and that whoſoever was ſo declared and recognized, 
has been always looked upon, 1n the eye of the Law, as the only rightful and 
legal King, to whom the Allegiance of the Subjects was due, and whoſe Sta- 
tutes are obligatory at this day. „„ 

This being ſo (as it cannot be denied) your Argument from the Act of Re- 
cognition to King James I. may be eaſily anſwered ; tho I ſhould grant at pre- 
ſent (for Diſcourſe-ſake) that their now Majeſties King MVilliam and Queen 
Mary are only King and Queen de facto for if all the Statutes of theſe three 
Kings of the Houſe of Lancaſter, and of Richard III. (nay even thoſe Statutes 
by which themſelves were declared to be lawful Kings, and the Crown ſettled 
upon them and their Iſſue) have at all times held good, till they were lawfully 
repealed; I deſire you would ſhew me any ſufficient reaſon why the late Act 
of Recognition of their preſent Majeſties Title, and for the Settlement of the 
Crown upon their right Heirs of the Proteſtant Religion, ſhould not have 
the like force and effect in reſpe& of our Allegiance to them, as it had to all 
other Kings de facto who have hitherto ſat upon the Throne, tho perhaps it 
may derogate from the intent of that Statute of Recognition of King James I. 
nor does it make any Difference, tho we ſuppoſe that this Act was made by a 
King by Deſcent, and that we now diſcourſe only of a King and Queen de 
fatto, and a Parliament called or owned by them; fince the Law allows no 
Difference, as to their Legiſlative Power, between Acts made by a King de fac- 
ro, and one de jure, | | 

And therefore tho I grant, ( 1.) That thoſe Concluſions you draw from this 
Statute are true, that there is no Interregnum or Vacancy of the Throne; and, 
(2.) That the Aſſent of the King is that which gives the Life, Being, and Vi- 
gour to the Laws: yet as for your firſt Concluſion, that there can be no Va- 
cancy of the Throne, it is only to be underſtood, that ordinarily, and accord- 
ing to the common Courſe of Succeſſion, there can be none; and yet extraordi- 
narily there may, as you your ſelf muſt grant: ſince upon the Death of Queen 
Elizabeth there might have happened a Conteſt between King Fames and the 
then Earl of Hertford, as Heir to Mary the French Queen, ſecond Siſter to King 
Henry VIII. upon whoſe Heirs the Crown was ſettled by Henry VIIPs Will, as! 
have already mentioned at our laſt Meeting. And if it had been a Doubt whe- 
ther this Will had been rightly made or not, it could have been no otherwiſe de- 
cided but by War, or elſe the ſolemn Judgment and Recognition of Parliament 
of that Title they had judged to be beſt ; and he who had been ſo declared, 
would certainly have been lawful King, and all the Nation had been obliged to 
ſwear Allegiance to him. Apply this to the preſent Caſe, admitting King 

James 
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BIBLITIOTHECA Porrtica. 


James to have truly abdicated the Throne, and ſee whether it be not exactly 


a . 


the ſame, ſuppoſing (for once) your Prince of Wales to have been indeed the 
Son of the late King and Queen; and tho it is true he is not yet declared xn 
Impoſtor, yet is he neither. acknowledged as their right Heir, for the Reaſons 


1 have already given. . 2 5 7 
But as for your next Concluſion, that it is the Aſſent of the lawful Kino 


that gives Force and Vigour to a La. from whence you would infer, that the 


jate Act of Recognition and Settlement is void, becauſe not made by tho: 
who were lawful King and Queen at the time of the making this Act: this is 
alſo to beg the Queſtion. For tho it is true the Act of Recognition to King 
James declares this Act could not be compleat without his Majeſty's Royal 
Aſſeat, yet it is not there ſaid, that no other King but he who claims by De. 
ſcent (as King James did) could paſs an Act that ſhould be good in Law; 
ſince we find by the whole Courſe both of Law and Hiſtory, that the Statutes 
made by Kings de facto are as truly and as much Laws as thoſe made by your 
Kings de jure; and Attainders for Treaſon committed againſt them, have been 
ſo far from being declared void, that they could not be reverſed by any other 
meays than by particular Acts of Parliament made for that purpoſe, as I have 
already ſhewn you from divers Inſtances, both from Hiſtory and Records. Nor 
is your Exception againſt the preſent Parliament's not being called by the Ring's 
Writ of any force: ſince I have already proved at our laſt Meeting, from the 
Example of the Great Council that aſſembled to recognize and ordain Edward 
the Firſt to be King when he was in the Holy Land; as alſo by the Parlia- 
ments of Edward and Richard the Secoad, by which they were depoſed, and 
Edward the Third and Henry the Fourth declared to be their Succeſſors; That 


| thoſe Parliaments could not be ſummoned by thoſe Princes whom they fo re. 


cognized : and therefore tho they were called by the Writs of the former 
Kings, yet their Authority determined as the Parliament of that King that 
called them, upon his cealing to be King; and therefore muſt owe their 
ſitting longer wholly to the Authority of bim they had already declared King, 
whoſe Preſence and Authority was then looked upon as ſufficient to give them 
power to fit and make Laws with the ſucceeding King, tho they were never 
ſummoned by him. 5 
To theſe Parliaments I may add that of the firſt of King Charles the Second, 
which called home the King, and after his Return made ſeveral Statutes both 
publick and private, which ſtand good to this day: ſo that to conclude, you have 
no reaſon either from Law or Hiſtory to maintain that there can be no Vacancy 
of the Throne, or that none can be declared King or Queen, but in a Parliament 
ſummoned by the Writs of that Prince, whoſe Title they are to recognize. 
M. I ſhall not deny the Matters of Fact to have been as you lay them, as to 
the Great Councils or Parliaments you mention; but in anſwer to this you 
may remember, that as for thoſe Parliaments called in the Name of EAdmard 
or Richard the Second, there is no Precedent to be drawn from them, becauſe 
they ſerved only to depoſe their lawful Kings, and to ſet up thoſe who had no 
Right, at leaſt as long as they lived: and you very well know, that any coer- 
cive Power in the two Houſes of Parliament over the King, is expreſly re— 
nounced and declared againſt in the Parliament of the thirteenth of K. Charles 
the Second, as I have already ſhewn you. But as for the Convention which was 
called 1n the firſt Year of that King, I have alſo given you my Judgment of it, 


that tho they might lawfully meet to vote the Return of their lawful Sove- 
reign, and to recognize his Title, yet were they not for all that a lawful Par- 


liamenr, as to the railing of Moneys, or making of Laws; and therefore what- 
ever they did to both theſe, was fain to be confirmed by the Parliament of the 
Thirteenth I now mentioned. 

But indeed I cannot but admire at this mungrel hodge- podge Courſe of Suc- 
ceſſion, which you now ſuppoſe to take place in England ; for you cannot deny 
but the Crown is Hereditary, and has been always claimed as ſuch for near 
500 Years: and yet for all that, whenever an Uſurper and a Parliament ſhall 
agree together, he to take the Crown by force, and they to recognize his Title 
as ſoon as he pleaſes to call them, he muſt then be looked upon as a Jawful 

King; and the juſt and rightful Title of the true King, or lawful Heir of the 
Crown, ſhall be ſo far deſtroyed, as that Allegiance muſt be due to this Uſur- 


per, | 


Dialogue the Thirteenth, 


per, tho perhaps he obtained the Crown by the moſt horrid Villanies in the 
World: as the depoſing and murdering of his lawful Sovereign, as Henry the 
Fourth did, and which would alſo have been the Caſe of Oliver Cromwel, had 
he ever taken upon him the Title of King. So that this is to ſet on foot at once 
two contrary legal Rights; a legal Right and Title to the Crown by Deſcent 


of Blood, without a Right to exerciſe the Authority belonging to a King, 


and a legal Right to wear the Crown, and exerciſe the Authority belonging 
to it, without any antecedent legal Right to the Crown it ſelf: which would 
indeed render the legal Authority in England to be like the Right that Men have 
to thoſe Creatures that are feræ nature, which belong to him who can get them 
into his power; for as to the Conſent or Recognition of Parliament, I look 
upon that as a mere bauble, ſince your ſelf cannot ſhew me any Uſurper ſince 
the Conqueſt, tho ever ſo wicked and . notorious, who ever failed to have his 
Title ſo recognized and confirmed by Parliament, as you your ſelf cannot deny 
which methinks is a high Derogation from the Dignity of a true Hereditary 
Monarchy, ſuch as ours is, or as leaſt ought to be. 


F. I ſhall reply but this once upon this Head, ſince I ſee there can be nothing 


new ſaid upon it; and therefore you your ſelf are forc'd to repeat what you 
have already urged at our laſt Meeting, only you ſtrive to ſupport it by freſh 
Authorities: therefore as to the Parliaments which depoſed King Edward and 
Richard the Second, I cannot blame you for denying them to be lawful Prece- 
dents, becauſe they make directly againſt your Opinion; but you ſay nothing 
to that of the firſt Great Council or Parliament of Edward the Firſt, which 
not only ordained he ſhould be King, but alſo appointed all the Great Officers 
of the Kingdom which were to govern it in his abſence. But you may deny 
the Authority of thoſe Parliaments of the firſt of Edward the Third, and firſt 
of Henry the Fourth, as much as you pleaſe in a Chamber : but if you ſhould 
do the like at Weſtminſter- Hall againſt any Act of Parliament, becauſe made whilſt 
Edward or Richard the Second were living, you would ſoon be over-ruled, and 
told that thoſe Laws ſtill continued in force and unrepealed, and it did not 
belong to private Men to queſtion thoſe Acts that have been hitherto received 
for Law. | - 

But as for what you have ſaid againſt the Authority of the Acts of that Par- 
liament that brought in the King, I have already proved that they were only 
confirmed ex abundanti cautela , and that they had been good without it, ap- 
pears by this, that all their private Acts, tho never confirmed in the following 
Parliament, are {till in force. But if the ſolemn Recognition of a King's Ti- 
tle by Parliament be ſuch a bauble, and fo eaſily obtained (as you ſuppoſe) I 
may ſay the ſame of that Act which recognized King James the Firſts Title, 
that it was done merely out of Flattery upon his Acceſſion to the Crown : 
nor can you reply that they might do this, becauſe he was the only right Heir; 
this is to beg the Queſtion, ſince if he had not been ſo, it would have been all 
one, as you your ſelf confeſs. 

As for the reſt of your Arguments, which you draw from the different means 
which our Law allows for Princes ſucceeding to the Crown, which you call a 
mungrel hodge-podge Courſe of Succeſſion, and that it derogates from the Dig- 
nity of a true Hereditary Monarchy; I ſhall only ſay, that if our Law has 


now eſtabliſhed it ſo, no private Man ought to judge otherwiſe z for nemo debet 


eſſe ſapientior legibus, is a Maxim as old as true. But indeed tho our Laws 


do eſtabliſh a legal Right in the preſent Poſſeſſor of the Crown, when once 


crowned, and recognized by Parliament, ſince they will not allow the Parlia- 
ment to judge of, or examine the King's Title, or by what means he attain'd 
the Throne; yet this does not alter the ordinary Hereditary Courſe of Succeſ- 
ſion, for the Law ſtill looks upon the Crown as Hereditary, and the Change 
of the Perſon or Royal Family does not make the Crown ceaſe to be ſo. And 
therefore whoever has Poſſeſſion of the Crown, has an Hereditary Crown, and 
as ſuch, may leave it to his Heirs as long as they can keep it; as is plain from 
the Example of the three Henrys who ſucceeded each other, and who had not 
only Allegiance ſworn to them, but they who ated contrary thereunto, were 
judged and executed as Traitors: ſo that the Law did all it could to main- 
tain the Crown in the right Line of Succeſſion, And if any Kings have gained 
it by Uſurpation, tho the Parliament have owned the Authority of ſuch an 

Ml od Uſurper, 
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on. BIBLIOTHECA PoLrrtica. 
Uſurper, yet have they not thereby approved the Action: and you your ſelf 


muſt acknowledge a great difference between theſe two, ſince you have more 


than once acknowledged that an Uſurper, or King in Poſſeſſion, has a good 
Title to a Crown, in caſe all the right Heirs are extinct, or by their not claim. 
ing it for any long time, are ſuppoſed to have made a tacit Ceſſion of their 
Right; ſince it is not ſo much to the Perſon, as to the Authority (which we 
grant to be from God) that we pay our Obedience. 

But let us alſo for once ſuppoſe that there may be a legal Title to a Crown 
without a Right to exerciſe the Authority belonging to it, and a legal Right 
to wear the Crown, and exerciſe the Authority belonging to it, without an 

- antecedent legal Right to the Crown it ſelf ; this is no ſach Abſurdity as you 
E. L. R. 7. 18. ſuppoſe, if you pleaſe to conſider that allowed Diſtinction between jus ad rem 
and jus in re, with the reaſon of it: for *tis an approved Diſtinction in Law, 
that one may have a Right to a thing, and another a Right in it; the one is 
a Right of a legal Claim, the other of a legal Poſſeſſion : And that this may 
and muſt be in all Civil Goverameats, and mere legal Rights, appears from the 
different Laws and Cuſtoms on which ſuch different Rights are founded. This j 
have hinted before, but muſt now explain it more particularly; in all Civil 
Societies there muſt be particular Laws to determine perſonal and particular 
Rights, and whatever is due to any Man by ſuch Laws, is his legal Right: 
But yet we know theſe Laws can determine no Controverſy without a livin 
Judge; for if every Man were to judge for himſelf, every Man will make the 
Law to be on his ſide, and then we had as good have no Laws at all. And 
therefore the fundamental Law of all Societies, which is ſuperior to all par- 
ticular Laws, is this, That the laſt and final Judgment of Authority ſhall be 
taken for Law, and that ſhall be every Man's Right as to all the Effects of 
Law, which is thus adjudged him. Whoever calmly conſiders theſe things, 
will find that it is impoſſible it ſhould be otherwiſe, without overturning all 
Civil Governments: And this I have proved to you from the Example of a 
right Owner of an Eſtate, when outed of his Poſſeſſion by a Verdict of a Jury 
and an unjuſt Judgment in one of the King's Courts, that no Man ought to 
reſtore him by Force to his Poſſeſſion, till he has again reverſcd that unjuſt 
Judgment given againſt him. 

M. Tho] grant this is true in the Caſe of private Perſons and their Inheri- 
tances, yet is it not ſo as to Princes, who hold their Crowns by a Title ſupe- 
rior to the ordinary Municipal Laws, and therefore are not only Kings by 
Law, but by Divine Right, and the fundamental Conſtitution of the Govern- 


ment, and fo cannot have their Title adjudged by Parliament, as you ſnppoſe: 


for our beſt Divines have unanimouſly concluded out of Scripture, that all law- 
ful Kings and their Royal Power is from God by Divine Right, and is not from 
the People, no not in Eledive Kingdoms (ſuch as Poland for example;) for 
even there the conferring of the Royal Authority is from God, and not from 
any Law made by the People, and neither they nor their Repreſentatives have 
any thing to do to judge of it: for I would gladly know who made that, Law 
which made the King; certainly the King did not make it, for that Law which 
made the King muſt of neceſſity precede and be before the King, who had his 
Royal Power and Kingly Office from that Law. 

F. I ſee you are very hard put to it, ſince you are again forced to fly back 
to your old Covert of a Divine Right in Kings, which is not to be derived 
from any Law made by the Conſent of the People; and if this be true, I deſire 
you would ſhow me how Kings can at this day owe their Crowns immediately 
to God, and not to the Law, ſince God docs no longer confer Kingdoms by 
any expreſs Delignation of the Perſon, but by the ordinary Courſe of his Pro- 
vidence: and then pray tell me why all Princes whatſocver, when they are 
once ſeated in the Throne, let them come by it which way they will, muſt not 
derive their Power alike from God; and conſequently Kings, by an unjuſt 
Conqueſt or Uſurpation, are as much from God as thoſe who aſcend the 
Throne by the Conſent or Election of the People. For if the Peoples Conſent 
do no more than deſign the Perſon, but that it is God alone who gives him 
his Authority, then which way ſoever he obtains this Power of the Sword, 
which is the only Sign of God's conferring this Authority, it will be alſo 


the Ordinance of God; and conſequently their preſent Majeſties W rr 
calc 


t. 


Dralogne the Thirteenth. 


ſeated on the Throne, are upon theſe Principles as much to be obey'd as 
the Ordinance of God, as King James, or any other Hereditary Monarch 
whatever. | 

But if you do not like this Doctrine, and tell me of a legal ſucceſſive Right 
which King James and his right Heirs have to the Crown, according to the 
fundamental Conſtitution of the Nation; this is plainly to own the King to 
be ſo by the Law of the Land, tho in words you deny it: for every Hereditary 
Right is either a continued Uſurpation by Force, which can give no Right at 
all; or a Right by Law, which is by the Conſent of the People to entail the 
Crown on ſuch a Family: which certainly is to make a King by Law, that is, 
by the Conſent of the People. But if you will ſuppoſe that it was the Autho- 
rity of the firſt King alone who thus entail'd the Crown upon himſelf and his 
right Heirs, I deſire you would ſhow me how the Crown could be ſo entail'd 
without the Conſent of the People, ſo as that his Succeſſor may not alter it, 
and give it by his laſt Will and Teſtament to which of his Sons or Daughters 
he pleaſes; ſince Sir Robert Filmer himſelf acknowledges, that a Teſtamentary 


Heir to a Crown in an abſolute Monarchy, is as much by Divine Right as if | 


he had come in by Succeſſion ; as appears by the Inſtances he gives in Seth, who 
could have no Right to ſucceed his Father Adam in the Government of Man- 
kind, while Cain his elder Brother was alive, by the Will of Adam his Fa- 
ther. The like I may ſay of Solomon, who by his Father's crowning him King 
in his life-time, and thereby making him his Succeſſor, gave him a Right to 
rule over Adonij ah his elder Brother. So that I may very well ask you, if the 

reſent Law of the Land did not proceed from the free Conſent of the People 
teſtified by long Cuſtom, or expreſs Declaration of the People by their Repre- 
ſentatives in Parliament; I deſire to know why the King of England cannot as 
well ſettle the Crown by his laſt Will upon which of the Blood- Royal he plea- 
ſes, as that it ſhould be lawful for the Engliſh-Saxon Kings to exerciſe this Pre- 


rogative, as Dr. Brady ſuppoſes they did before the Conqueſt, without the Con- | 


ſeat of the Great Council of the Nation? So that I think I may much better 
ask you what that Law was, and who made it, which you ſappoſe to make 
Kings prior to, and independent from the Conſent of the People; ſince if 
there be any ſuch Law, 1t is either as yet unknown to Mankind, or elſe all 
thoſe who are once poſſeſſed of Kingdoms, have an equal Title to them by 
Divine Right. But indeed it is only ſome Divines who were more ſcrupulous 
than knowing in Politicks, who firſt ſtarted this Queſtion, whereas indeed 
there is no ſuch great Myſtery in it: for that Law by which the firſt King of 
England for example was elected, was not in being before the King was made, 
nor yet was the King in being before that; but when the firſt King was made 
ſo, by the Conſent and Election of the People, the King, and the Law that 
made him ſo, began both together: that is; the People by chuſing of him to 


govern upon certain Conditions, and he, by accepting the Crown upon thoſe 


Conditions, was that Law by which he then took the Crown, and by which it 
has been held ever ſince that time. So that if the Crown ought to be enjoy'd 
according to a legal Right, and that there muſt be ſome Judges appointed of 
this Right, whenever any Diſpates may happen about it, either every Preten- 
der to the Crown muſt judge for himſelf, and then he will be both Judge and 
Party in his own Cauſe, or elſe it muſt be left to the Conſcience of every in- 
dividual Subject in Exgland to fide with what Party he pleaſes, that may 
thus pretend to it: and ſo there may be a dozen Competitors for the Crown 
at once, and all with equal Right, for ought that any body knows. Or laſtly, 


this Right muſt be left to the Determination of ſome Civil Judges to judge 


whoſe Right it is; and who can theſe Judges be, who ſhall thus judge what are 


the antient Laws of Succeſſion, and Rules of Allegiance, but the Great Council 


of the Nation? Therefore if they have already declared and recognized King 
William and Queen Mary to be lawful King and Queen of this Realm, I 
think every Subject of the ſame may very well juſtify their ſwearing Alle- 
glance to them, not only by virtue of this Statute of the 11th of Henry the 

Seventh, which requires Allegiance to be paid to the King in being, but 
alſo from the Equity and Reaſonableneſs of the thing it ſelf, to hinder the 
Nation from falling together by the ears, and entailing Civil Wars from Ge- 
neration to Generation, if the Subjects were obliged by their former Oath of 
N ; Alle- 
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676 BIBLIOTHECA Porrtica. 
Allegiance to the King de jure, to endeavour to reſtore him by force of Arms. 
And therefore the Preamble to this Statute very well and truly ſets forth 
« That it is not reaſonable, but againſt all Law, Reaſon, and good Conſcience. 
« that the Subjects going with their Sovereign Lord to the Wars, any thing 
e ſhould loſe or forfeit for doing this their true Duty and Service of Allegiance 
« to the King for the time being.“ | 

4. But pray tell me, is not this very ſtrange and unjuſt, and that by your 
own ſhowing, that a Prince ſhould have a legal Right and Title to the Crown, 
without a Right. to exerciſe the Authority belonging thereunto ? for they muſt 
now pay Allegiance to the King in being, let him be ever ſo great an Uſur— 
per. So that indeed the Preamble to this Act is expreſly falſe, ſince I think it 
is very unreaſonable, nay agaioſt all Law, Reaſon, and good Conſcience, to 
ſwear Allegiance to an Uſurper; for by that means not only all good Sub- 
jets would be put out of a Capacity of endeayouring to reſtore the King 4: 
jure to his Throne, tho ever fo unjuſtly depoſed or driven out, as in Duty 
they ought, but alſo thoſe who were inſtrumental in this-Rebellion, and in de- 
priving the lawful Prince of his juſt Rights, may not themſelves endeavour 
to reſtore him ; which would put them out of all poſſibility of making amends 
for the wrong they have done him, and of making reſtitution, by agaia reſtor- 
ing him to his Throne. | by 

F. If this be all the difficulty that is left upon your Mind, I doubt not but 
to prove to you; not only from the Law of the Land, that Allegiance may be 
lawfully ſworn in this caſe; but alſo that it is for the common Happineſs and 
Peace of the Nation, which 1s the main End of all Government, that it ſhould 
be ſo. And therefore I ſhall firſt freely grant, that tho it is Rebellion unjuſtly 
to deprive a King and his right Heirs of the Crown, and that thoſe who had 
a hand in it are bound in Conſcience to endeavour to reſtore him or them to 
their juſt Rights againz yet this muſt be done by no other Methods but what 
are conſiſtent with the publick Peace and Safety of the Commonwealth : for if 
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a King de facto has once got poſſeſſion of the Throne, and has been crowned 
and recognized by Parliament, from what has been already proved, I think it 
is very plain, that they ought to obey him not only from the very Letter of l 
this Law, but alſo becauſe I have now faid all private Perſons ought to ſub- x 
mit their Judgments in this matter to that of their Repreſentatives, who if t 
they have judged falſely, are to bear the blame ; but yet their Judgment for all 0 
that is to be held for good, till it be reverſed in the ſame way in which it 7 
. was given: ſince if after ſuch a Recognition every private Perſon ſhould ſtill be t 
EO. p. 57. free to pay his Allegiance to him whom he ſuppoſed King de jure, it would 0 
certainly follow, that the Civil Society or Commonwealth muſt of neceſſity fall | 
into Civil Wars; which is againſt the nature of Civil Societies, and inconſiſtent a 
with the Duty of Self-preſervation, which obligeth Men not to expoſe their " 
Lives and Fortunes, but to obtain a greater Good than both thoſe, which can 8 
only be the publick Good of the Community, and not the ſingle Intereſt of any 0 
one Perſon or Family. And tho I grant it is a great Sin in thoſe who are in- Gn 
ſtrumental in raiſing Rebellion, and who are thereby guilty of a very enor- 3 
mous Crime; yet that which made it ſo, was not barely the Injury they com- boa 
mitted againſt the Prince to whom (if alone conſidered) the Breach of an Oath hx 
(in withdrawing their Allegiance) could be no greater a Sin than the Breach ti 
of an Oath to another Perſon ; but indeed the fatal Miſchief and irreparable hi. 
Damage they did the Commonwealth, is that which aggravates the Sin. And oo 
if a new Commotion to reſtore the King de jure would in all probability prove hs. 
yet more deſtructive, and a Nation by being ſo much weakned by a former = 
Civil War, be leſs able to bear a new Civil War, which may happen ſo far _— 
to the weakning:of it, as to expoſe it to the Invaſipn and Conqueſt of a foreign mn 
Nation, who may be Enemies both to our Religion and Civil Conſtitution ; in 3 
ſuch a caſe I cannot think it our Duty to reſtore a Prince by force, tho ever | ky 
ſo unjuſtly driven from his Throne. And therefore if I had been then a Man, = 8 L 
tho I ſhould have been as much for bringing home King Charles as any body | if © 
ought to be, yet I ſhould have been only for it in the way in which it was | * 
brought about; and ſhould never have deſired it, if it could not have been done * 
but by an Army of French or Iriſh Papiſts. And the like I ſay now as to King priv 


James, ſeeing he is joined with the Intereſt of France, and is already 2 
int 
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into Ireland on purpoſe to renew the War, by the Arms and Aſſiſtance of thoſe 


whoſe Fathers, as well as ſeveral of themſelves, did all they could to deſtro: 
not only the Royal Power, but alſo the Egliſh Religion and Government in 


that Nation. | 


And therefore I muſt freely tell you, that if even Rebels have put it out of 


their power to make Reparation for all the Wrongs they may have done by 
rebelling againſt their lawful Prince, becauſe he in poſſeſſion is too powerful 
to be driven out again without a violent Civil War, and a general Concuſſion 
of the whole Commonwealth; this Reparation to the injured Prince being not 
to be made, without a greater Evil than that they endeavoured to avoid, it 
ought to be omitted till it may be done with more Safety to the Nation, or 
elſe not at all: I ſay, if there be no other way to make Reparation to their in- 
jured King, but by engaging the Nation in freſh Civil Wars, they ought not 
to attempt it by ſuch unlawful and deſtructive means. 

M. 1 confeſs the Diſcourſe you have now made carries the greateſt appea- 
rance of Truth of any thing you have yet ſaid; ſince it is drawn from the 
publick Good of the Nation, which I grant to be comprehended under the 
common Good of Mankind; and you have done well to own it to be Rebellion, 
. to deprive a lawful Prince and his Heirs of the Crown : yet that it is unlawful 
to reſtore them again to it, if we think it cannot be brought about without a 
general Subverſion of our Religion and Civil Liberties, may be a Queſtion. I 

rant indeed, if we could be abſolutely certain of this, there would be ſome 
colour for this Argument; but ſince future things are not capable of Demon- 
ſtration, if the reſtoring our lawful Prince be a Duty Incumbent upon every 


good Subject, we ought to endeavour it, tho with ſome Danger and Hazard 
of whatever is dear to us: for God will either protect us both in our Reli- 
gion and Civil Liberties, for thus honeſtly performing our Duties (accord- 


ing as weare bound by our Allegiance) or if he has called us to ſuffer for the 
Truth, he will either find us Patience to bear it, or elſe provide us a way to 
eſcape. This I ſpeak in relation to the French and Triſh, whoſe Conqueſt and 
Malice you are ſo much afraid of, in caſe the King ſhould happen to be reſtored 
by their Aſſiſtance : But indeed I think this a needleſs fear, ſince I ſuppoſe the 


King will be too wiſe to bring over ſo many of either Nation, as ſhall be able 
to make an entire Conqueſt of this Kingdom, leſt thereby both he and his 


Crown may lie wholly at their mercy when the Buſineſs is done. Nor do I 
think it either in the power of the French or Iriſh to perform theſe dangerous 
things: not of the former, becauſe (as I now ſaid) I ſuppoſe the King will ne- 
ver bring over more of them along with him, than what may ſerve to make a 
ſtand againſt the Prince of Orange's Forces, till his good and loyal Subjects 
can come in and join with them to his Aſſiſtance z and as for the 1riſh, they 
are alſo the King's Subjects, and tho ignorant, they are very inveterate a- 
gainſt the Proteſtant Religion, and the Engliſh Nation and Intereſt ; yet they 
may be ſo governed and over-ruled by the King, as not to be able to do us 

any conſiderable Damage. : | 
But asto the King of France, I do really believe he is far from intending 
to make an entire Conqueſt of this Kingdom for himſelf, much leſs deſirous 
to make the King as abſolute a Monarch here, as himſelf is in Fance: for as 
to the former, he has too much Conſideration of his own Glory and Reputa- 
tion in the World to ſeize upon the Kingdom of a near Kinſman and Ally of 
his own Religion, and who had been driven from his Throne chiefly for being 
too much in his Intereſt : And beſides all this, he may very well fear, that if 
he went about any ſuch thing as an entire Conqueſt of this Nation, all- Par- 
ties may join againſt him as a common Enemy, and drive him out again, as 
the Engliſh Barons did Prince Lewis in the time of King Henry III. Nor can it 
be the French King's Intereſt to make our King abſolute here; for then having 
the Perſons and Purſes of his Subjects wholly in his own power, King Lewis 
might juſtly fear, that either this King or his Succeſſors may prove as dange- 
rous Enemies to the Crown of France, as ever they have been in former times, 
if ever our Kings ſhould go about to revive their antient Pretenſions to Fance 
or Normandy, or make war upon ſome other Quarrel: and therefore 1 think 
It will be more for the Intereſt of France to leave us our Laws, Liberties and 
Privileges, as we now enjoy them; nay, to make an expreſs Capitulation for 
| | them, 
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B IBLIOTHECGA POLITI A. 
them, and when he has done, to foment thoſe Jealouſies and Diſputes, that 
are ſtill like to ariſe between the King and us about them, thereby to hinder us 
from joining againſt him; than by rendring the King Abſolute to take them 
quite away, and put the ſole Power of the Purſe as well as of the Sword wholly 


. ; 
To conclude, You do alſo very much miſrepreſent the matter in ſuppoſing, 


that tho the King cannot now be reſtor'd without falling into a new Civil 
War, it does therefore follow, that ſuch a War is not to be deſir'd for the 
publick Good of the Nation : ſince we ſhall thereby not only reſtore the Crown 
to its right Owner, and the Succeſſion of it to the lawful Heir; but alſo ſhall 
reſtore Epiſcopacy in Scotland, and prevent the Church of England from falling 
into a dangerous Schiſm, by depriving the ABp of Canterbury, and as many other 
of the Biſhops, who are ſo honeſt as not to take a new Oath, for ſtanding out 
againſt it, by the Temporal Power of a pretended Parliament, without the 
Judgment of a lawful Convocation, who are the only proper and legal Judges. 
You likewiſe as much miſtake, in ſuppoſing that this War can no Ways be 
finiſh'd, but by ſo great a Concuſſion as ſhall ſo much weaken the Kingdom, as 
to render it expos'd to the [nvaſions of foreign Enemies, in which you may be 
very much deceiv'd : for who can tell but the Hearts of this Nation may come 
to be ſo inclin'd to receive their lawful King, and his right Heir, and may be 
ſo weary of the preſent Uſurpation, as upon his firſt appearance in England, 
with an Army ſufficient to defend thoſe who ſhall come into him, ſo many of 
his Subjects will take this advantage, as will be more than enough to reſtore 
him with as little Blood- ſhed, as when he was driven out? And then think no 
indifferent Man but will acknowledge that ſuch a War would prove for the beſt, 
ſince it will not only ſettle the Government upon its antient Foundation of a 
lineal Succeſſion, but will alſo extinguiſh thoſe fatal cauſes of War, not only 
from among our ſelves, but alſo from foreign Princes, as long as the King, 
and the Prince of Wales, and his lawful Heirs, ſhall continue in being; which 
I hope will be much longer than thoſe upon whom your Convention has ſettled 
the Crown, either in Preſent or Reverſion. | 

F. I doubt not but to ſhew you, that all you have now ſaid, is either built 
vpon falſe Principles, or elſe deduced by very uncertain Conſequences ; for in 
the firſt place, tho you doubt my Principle, That the People of this Nation 
are not bound to reſtore King Fames to the Throne, if it cannot be done with- 
out the evident Deſtruction both of our Religion and Civil Liberties, it 
certainly is true, (granting it to be ever ſo much our Duty to reſtore him, 
when with Safety we may.) For if the Obligation of all Moral Duties whatſo- 
ever, is only to be judg'd of according as they more or leſs conduce to the Hap- 
Pineſs or Deſtruction of the common good of Mankind, (whereof this parti- 
cular Nation makes a part) it will neceſſarily follow, that this Duty of reſtoring 
King James, is not to be practiſed, if it cannot be brought about without the 
Deſtruction of our Religion and Civil Liberties, ſince It is only for the mainte- 
nance of thoſe, that even Kings themſelves were firſt ordain'd in this Nation; 


and it is evident, that this Kingdom may be ſufficiently happy, and ſubſiſt in the 


State it is now in, tho neither King James nor your Prince of [ales be ever 
reſtor'd to reign over us. 

So that then all the difficulty that remains, is, That ſince his Reſtoration 
is not otherwiſe to be brought about than with the aſſiſtance of great Numbers 
of French or Iriſh Forces, whether it be not only ſo ſmall a hazard as you make 
it, but twenty to one, that his coming in vpon theſe Terms will produce thoſe 
dreadful Effects, which I ſay will certainly happen from it? And tho I grant 
that future things, eſpecially in the Revolutions of Government, are not 
ſo capable of Demonſtration as Mathematical Propoſitions, yet if all the Cir- 
cumſtances of Time, and the Temper and Diſpoſition of the King himſelf, and 
thoſe who are to join with him in bringing him in again, be conſider'd, it ſhall 
appear, that morally ſpeaking nothing leſs than the evident Deſtruction of our 
Religion and Civil Liberties will follow; I think I may ſtill poſitively affirm, that 
we are not oblig'd to reſtore him till this Temper of Mind be alter'd, and that 
he can be reſtor'd without theſe fatal Conſequences I now mention. And if theſe 
Cautions are not obſery'd, I deny that God hath any way promis'd to prot 


either our Religion or Civil Liberties, or that he is bound to provide us bt 
0 
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to eſcape, as you ſuppoſe; if to perform this ſuppos'd Duty of Allegiance thus 
unſeaſonably, we ſlight the only means God has ordain'd for our Preſervation. 
But as for the patience under thoſe Sufferings that may then happen, that is a 
very ſorry reaſon to embrace them ; ſince God may give us that Grace, if he 
pleaſes, as the only Comfort we can have left us, when by our own Folly 
and miſtaken Notions of Duty, we have brought all thoſe Evils upon our 
ſelves. 5 

I ſhall therefore now proceed to ſhow you, that theſe Evils I ſpeak of, 
muſt neceſſarily happen to us, in caſe King James be reſtor'd by the French or 
Iriſh Papiſts. In the firſt place therefore, it is very falſly ſappos'd, that this 
Alteration can be brought about without an entire Subduing or Conqueſt, not 
only of their preſent Majeſties, but the whole Nation; as is apparent ſince none 
but the Papiſts and ſome few of the Clergy, Nobility and Gentry deſire his 
Reſtoration, and who if they were put all together, will not I believe amount 
to the hundredth Man, who would be either willing or capable to come in to 
his Aſſiſtance with Men or Mony: and therefore it is a vain Suppoſition to be- 


lieve (as you do) that this new Revolution can be brought about without any 


more Difficulty or Bloodſhed than 'the laſt, as long as the preſent King and 
Queen continue to govern us according to the Declaration they ſubſcrib'd upon 
their acceptance of the Crown, and the Coronation-Oath they have ſince ta- 
ken; which I hope they will always do, ſince nothing but following King 
James's Example, as well as to Religion as Civil Liberties, can ever make this 
Nation willing to receive him, or your Prince of Wales, with ſo little difficulty 
as you are pleaſed to imagine. 
Since therefore the buſineſs muſt be wholly done by force, I ſhall in the next 
lace conſider all thoſe Suppoſitions you have laid down, as well in reſpect 
of the French as Iriſh, who are the only Hands that 1 ſee likely at preſent to 
do this Work. Firſt, as to what you ſay, that the King would be too wiſe then 
to bring over along with him fo great numbers of the French and Triſh Nations, 
as ſhall be able to make an entire Conqueſt of this Kingdom, leſt thereby both 
he and his Crown may lie wholly at their mercy, when the Buſineſs is done; 
you have hereby granted as much as I deſire. For if their Majeſties are never 
like to be without an Army in England, of at leaſt fifteen or twenty Thouſand 
Men as long as this War laſts, and the Militia of this Nation, which are 
almoſt totally againſt King James's Intereſt, and do amount altogether to above 
a hundred thouſand Men ; I think you your ſelf will grant that King James can- 
not attempt coming over hither with an Army of leſs than thirty or forty thou- 
ſand Veteran Soldiers of the French and Iriſh Nations, tho you ſhould reckon 
the Papiſts and others who ſhonld come in to his Aſſiſtance at twenty thoaſand 


more; who if they ſhould be all together able to beat not only King William's 


ſtanding Army, but the Militia of the Kingdom to boot, I deſire to know 
what ſhall: hinder them from making as perfect a Conqueſt of this Nation, as 
ever Cromwell's Army did, either of England or Scotland, and conſequently 
of ſetting up what Religion or Government they pleaſe in this Kingdom; 
which, that it will not be what is now exercis'd either in Church or State, I 
think any unprejudic'd Man will eaſily grant me, | 

But your next Suppoſitions are altogether as precarious, That it is not either 
the Deſign, or Intereſt of the French King, to make an entire Conqueſt of this 
Kingdom for himſelf, nor yet to make King James an abſolute Monarch here. 
One of theſe I muſt needs believe will happen : for tho perhaps that King may 
at preſent ſtand ſo much upon his Glory, as not to ſeize the Kingdom of a Kinſ- 
man, and an Ally, wholly to his own uſe and benefit; yet it is moſt likely, that 
he will retain French Gariſons in all or moſt of the ſtrong places of England, not 
only for the ſecurity of the Charges he will have been at to place King James 
on the Throne, but alſo as a tye upon us that we ſhall never endeavour to drive 
him out again, let him uſe us as he pleaſes. So that tho I grant, he may not make 
an abſolute Conqueſt of us now, yet it may be in his or his Son's power to do 
it hereafter, if ever King James's Son ſhall go about to ſhake off that Yoke, when 
once the preſent Obligation is forgot, or the near Relation between the two 
Kings ſhall be farther remov'd. Nor is what you ſay leſs precarious, that it 
will not be for King Lewis's Intereſt to deſtroy our Liberties, and make King 


* 


James an abſolute Monarch, becauſe the Kingdom will be then weaker and more 
divided 
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dieided than it is now, by thoſe Jealouſies and Diſputes we ſhall then maintain 
with the King about our Civil Rights: which is indeed ſo far true, if he governs 
when he returns in the ſame arbitrary manner as he did before; but if he go- 
vern according to Law (which no wiſe Man can expect) there needs be no more 
Diviſions among us than were for a great while after King Charles 11's. coming in 
But that the French King ſhould fear, if he once made the King of England 10 
abſolute Monarch, and put the whole Power of the Purſes as well as Swords of 
his Subjects in his hands, he might then become ſo formidable as to be an equal 
Match to France it ſelf, and to be able to demand either the whole Kingdom 
or any part of it, is yet more pleaſant; ſince France is now, in compariſon with 
England, not only in reſpect of Men, but alſo the Revenues belonging to the 
King, as ten to one: and | think I may very well maintain, that if England 
ſhould once come to be govern'd as France is, it would be ſo far from growing 


richer, or more powerful thereby, that from the inteſtine Grievances and 


Diſcontents that ſuch a violent courſe of Government would cauſe in the minds 
of the People, of all Sorts and Conditions, by thoſe exceſſive Taxes and Op- 
preſſions that would follow from ſuch an Arbitrary Government, the King« 
dom would quickly diminiſh and decay, as well in People as Trade and Riches, 
and conſequeatly in Power too: which is but the product of both theſe, not: 
withſtanding whatſoever the fair appearance of an outwardly magnificent Court, 
and a great ſtanding Army may produce, in the minds of thoſe that do nor 
truly conſider or underſtand the true Grandeur and Safety of the Prince, and 
Happineſs of the People. a, 

But granting all this to be as you ſuppoſe, pray tell me what ſhall become 
of our Religion and Civil Liberties, not only in reſpect of the French King, 
but of King James himſelf? Can any one believe, that either of them will 
ceaſe to be inſtigated by the Jeſuits their Confeſſors to deſtroy the Northern 
Hereſy (as they term our Religion) as well in England, as it has been in France ? 
No, the poor Vaudois in Savoy have been too recent an Example, that the King 
of France would carry the Perſecution to the ſame degree here, as he did 
there, and that King James being wholly in his power, will not be able to 
withſtand his Commands, as well as the conſtant Sollicitation of his Confeſſors 
of the ſame Order and Principles as thoſe of the French King, to which Holy 


Fathers the Proteſtant Religion in France and Savoy does chiefly owe its De- 


{truction.- 
To conclude, let us ſuppoſe that King James ſhall prevail in this War 


by the help of the Iriſh Army, now rais'd by the Earl of Tyrconnel ; can we ex- 


pect better Quarter if the King prevails by their Arms and Aſſiſtance, than if 
they were intirely French? For having once conquer'd this Nation, it will 
not be in the King's power to govern them ſo eaſily as you expect; but being 
inveterate Enemies to the Engliſh, they will not only poſſeſs what Eſtates they 
pleaſe of the Engliſh Nobility and Gentry in Ireland, but in England too, which 
will be declar'd forfeited by their Owners oppoſing of King James and then 
1 will leave it to your ſelf to judge in what a Condition we ſhall be both 
as to our Religion and Civil Liberties, when the King ſhall come to be manag'd 
by Men who are declar'd Enemies to both; neither will it be in the power of 


thoſe few moderate Men, either of the Popiſh or Proteſtant Religion, who take 


King James's part, to hinder it, ſince the other Party will by means of the 


Prieſts and Jeſuits, and the Intereſt of France, run down all ſober Coun- 


ſels, and they will be look'd upon but as Trimmers (at beſt) that oppoſe 
it. 8 
But as for King James himſelf, I deſire to know of you what truſt there 


can be put in him, or what aſſurance he can give us for the maintenance of our 


Religion and Civil Liberty, more than the renew ing of thoſe Promiſes, and 
that Oath which he has already broken ? This being moſt likely to be the Con- 
ſequence of things, if King James prevail, I ſhall leave it to your ſelf, or any 
indifferent Perſon to judge, if what I have undertaken to prove, be not as 
clearly made out as future things are capable of, and ſufficient to deter 
eh Fence that loves his Religion or Country, from joining in ſuch pernicious 
Deligns. pan 

M. l confeſs you have made a long and tragical Narration of the dreadfol 


Conſequences that may follow, both upon our Religion and Civil Liberties, if 
3 tue 
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the King prevail by the preſent aſſiſtance of the Frenth or T-i/h Arms; and 
were [I ſure of all this, I ſhould ſo far agree with you as to this point, as never 


to join with them far the King's return: and yet for all that I can never look 


upon my ſelf. as freed from that Allegiance I owe the King, as well by being 
born his Subject, as from the Oath I have already taken to him and his Heirs, 
as long as they are in being; for I think I have already prov'd as well from 
Law as Reaſon, Firſt, That the Bond of Allegiance (Whether ſworn, or not. 
ſworn) is in the nature of it perpetual and indiſpenſable.  'Secondly, That 
it is ſo inſeparable from the relation of a Subject, that altho the exerciſe of it 
may be ſuſpended by reaſon of a prevailing Force, whilſt the Subject is under 
ſuch Force, viz; where it cannot be imagin'd how the endeavour of exerciſing 
it, can be effectually ſerviceable to reſtore the Sovereign Power to the right 
Owner, for, the Eſtabliſhment of that publick Juſtice and Peace wherein the 
happineſs of Commonwealths conſiſts ; yet no outward Force can fo abſolutely 

take it away or remove-it, but that ſtill it remaineth virtually in the Subject, 
and obligeth to a vigorous endeavour (whenever the Force that hindereth it is 
over) and to the actual exerciſe of it for the advantage of the Party, to whom 
of right it is due, and the advancement of the common Good thereby, upon all 
fit occaſions. Thirdly, That no Subject of England, that either hath by taking 
the Oaths of Supremacy or Allegiance acknowledg'd, or that not having taken 
either Oath, yet otherwiſe knoweth or believeth that the true Sovereign Power 
in England to whom natural Allegiance is due, is the King, his Heirs, and law- 
ful Succeſſors; can without ſinning againſt his Conſcience, take any new Oath, 
or do any other Act whereby to transfer his Allegiance from the King or his 
Heirs, to any other Party who have no right to it, and thereby put himſelf in- 
to an incapacity of performing the Duties of his bounden Allegiance to his law- 
ful Sovereign, when it may appear fo be uſeful and ſerviceable to him. This 


is the expreſs Opinion of the Learned Biſhop Sanderſon in his Caſe of Conſci- 


ence concerning the lawfulneſs of taking the Engagement; which tho he did 
not think abſolutely unlawful, becauſe. it might be interpreted in a dubious and 
qualified Senſe, without abjuring the King's lawful Right to the Crown; yet 
cannot this new Oath be taken in the like doubtful Senſe, becauſe (as I have 
already prov'd) the words in the Oath. being to bear true Allegiance to King 
William and Queen Mary, would be indeed a transferring of our Allegiance 
from our lawful Prince to others, which is abſolutely unlawful. 

F. Il am ſomewhat pleas'd to ſee you are ſo far come off from your Bigotry, 
as not to think your ſelf bound to aſſiſt for the reſtoring King James, as long as 
it is no otherwiſe to be done but by the evident Deſtruction of our Religion 
and Civil Liberties; but yet you ſay you cannot take the Oath, becauſe it is 
Biſhop Sanderſon's Opinion, as well as that of our beſt Lawyers, that Allegiance 
is perpetual, and untransferrable to another, whilſt. the King or his Heirs are in 
being. Now let me tell yon (ſpeaking as a Lawyer) ic may be prov'd from this 
_ Statute, as. well as from the conſtant practice before that time, that Alle- 
glance was due to the King de facto, and that by the Judgment of all the Judges 


in the Reign'of Edward IV. But to ſpeak of this matter, either as a Civilian, 
or a Divine, 1 think we are freed from the former Oath both by the Law of 


Nations, as well as the Law of God. For as for natural Allegiance, by which 
you ſuppoſe a Man is indiſpenſably ſubject to the King in whoſe Territories he 
is born, and that as long as he lives, I can by no means underſtand, that being 
born in a Country, makes one a Subject for all his Life to the Government of 
that Country; or why being, when born, in a Country, it ſhould make one be- 


come a Subject, more than being in the ſame Country at another time. Beſides, x, O. þ 49. 
common Experience ſhews this to be falſe, becauſe Whoever is born in a Coun- | 


try, where his Parents are Foreigners; may (as it is allow'd by all) leave that 
Country when he pleaſeth : but perhaps it may be ſaid, he is a Subject to that 
Prince where his Parents were born; butWhat if they were born under the ſame 
Circumſtances ? Or ſuppoſe his Parents are of different Countries, as if a Dutch 
Woman, and an Engliſh Man have a Child in France, ſince France does not pre- 
tend to him, which of the Nations can claim him for their Subject, or muſt he 
be divided? So that I can ſee nothing at all in this notion of natural Alle- 
glance, that can oblige any body in Conſcience to obſerve it. i 
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liged to obey the King, or not to plot againſt him, until he has taken an Oath 
of Allegiance to the contrary? This would make mad work indeed, and upon 
theſe Printiples ao Man were bound to obey the King or his Laws, and not to 
conſpire againſt his Perſon or Government, until he had taken the Oath of 
Allegiance ; ſo that three parts of four of the Kingdom would be abſolutely 

E. No, Sir, you are very much miſtaken, ſince I think I can found Alle. 
giance to the King and Government upon a much firmer Foundation than that 
of being born his Subject; that 1 am ſo far from ſuppoſing that our Obliga- 


tion commences from our taking the Oath of Allegiance, that tho I think it 


may ſerve to inforce our former Obligation to our King and Country, yet does 


it not ſuper induee any new Obligation thereunto: for indeed our Obligation 


to any particular Government may be made out from much ſurer Principles, 
viz, That every Perſon, tho he be born free, yet is he, for the ſake of his own 
Safety, obliged to part with his Liberty, and put himſelf under the Protee- 
tion of ſome Government; nor can he be ſecure in what he enjoys but by it, 
nor can he have a Right in a Country (that is already poſſeſſed) to Property, 
but by owning the Government of that Country : and when by enjoying the 
Rights and Privileges of the Subjects of that Commonwealth, he has owned 
himſelf a Member of it, and a Subject to its Government, he is then bound to 
maintain this Government, and alſo the King that adminiſters it, from a double 
Obligation: the one particular in reſpect of himſelf, and that Protection he 
receives from him; the other more univerſal, proceeding from that Duty, which 
is incumbent upon every particular Subject to maintain the Peace and Happineſs 
of the Commonwealth, as long as he continues a Member thereof. 50 that 
he is bound never to diſturbit, as long as the main ends of Government can be 


had and enjoyed therein; and this is the only means that I know of, by which 


any Man (except by expreſs Oaths and Promiſes) can conſent to become ſub- 
ject to any ſingle Perſon or Government. Now this tacit Conſent of particular 
Perſons being ſeparately and ſingly given, unthinking People take no notice of 
it, and ſuppoſe they are as naturally Subjects as Men, and conſequently that 


they have no mote Right to free themſelves from their Subjection, than from 
their human Nature; nay, muſt ſuffer themſelves to be deſtroyed rather than 


endeavour it, let:the Government oppreſs them ever ſo unmereifuly: which 


is indeed to reduce Men to the Condition of brute Beaſts, who belong to this 


or that Owner, becauſe he either bought them with his Mony, or elſe becauſe 
they bappened to drop from their Dams upon his Ground, EVE 4d) = 
From what has been here ſpoken, | think we may deduce this general Con- 
cluſion, That every ordinary Subject, who enjoys the common Benefits and 
Protection of any Government, is bound in Gratitude not only to obey it, but 
alſo to be true and faithful to it during the time be lives under it, and is 
bound likewiſe not to conſpire againſt it: and therefore that Oaths do not al- 
ter the nature of Allegiance, or make it due where it was not before, or any 
ways extend it, but only add a new Tie to pay that Allegiance which is due up- 
on the account of Protection. He that lives under a Government, tho he has 
not {worn to it, owes it the ſame Allegiance as he that has; and if he ſhould 
deny his Allegiance to it, would be equally guilty of Treaſon, tho not of Per- 
jury. It is evident by the univerſal Practice of Mankind, that no Subjects ever 
thought themſelves obliged by thoſe Oaths of Fidelity (which al} Governments 
have conſtantly impoſed on them) when they could not be protected by them, 
and that this failure of Protection did not proceed from any fault in the 
whole Nation, or People themſelves. And this may be proved by the common 
and conſtant Practice of all the Subjects of Europe; for who does not know 
that the Subjects of the King of France's laſt Conqueſts in Flanders, have been 
forced toſwear Allegiance to him, tffo they were ſatisfied that his Title was 
unjuſt, and that their natural Sovereign the King of Spain, to whom they had 
formerly ſworn Allegiance, is ſtill living? We have had alſo a late Example 
of the Subjects of the Duke of Holſtein-Gottorb, who having both his Perſon 
taken Priſoner, and his Territories unjuſtly ſeized upon by the King of Den- 
mark, in time of Peace, the Subjects of the ſaid Duke were forced to ſwear 
Allegiance to the King, notwithſtanding their former Oath to their Maſter; 
nor 
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nor do our modern Caſuiſts, as I know of, blame them for ſo doing. And 
why the People of England ſhould be tied to harder Terms than all the reſt of 
Europe, I wiſh you could give me a ſufficient Reaſon ; ſince the Legiſlative 
Power of England (wherein it is certain the People have a ſhare) are pre- 
ſumed to recede as little as poſſible from natural Equity, and therefore deſign, 
by impoſing ſuch Oaths, only the Good and Preſervation of the Civil Society, 
whoſe Intereſt it is, that they who have the publick Adminiſtration of Affairs 
ſhould not be diſturbed : bur it is not at all material to that end, whether this 
or that Man hath this Power, provided it be well managed; nor can it, 
without the greateſt Abſurdity, be ſuppoſed, that ſuch numbers of Men as So- 
cieties are compoſed of, who are- by Nature equal, ſhould oblige themſelves, 
by the moſt ſolemn Ties, to become moſt miſerable by living without Protection; 
nay to loſe even their Lives, rather than own the Government that can and 
does protect them, for no other reaſon but ſuch an extraordinary fondneſs to this 
or that Perſon, or Family, as to fancy the Government to be inſeparable from 
him, not the Neceſſaries or real Conveniencies of Life, but only an Office (for 
Government is no other) which is but an imaginary Happineſs, | grant there- 
fore, that People ſhould be true to thoſe that have the preſent Adminiſtration 
of Civil Affairs, is all that Oaths of Fidelity require; and it is evident 
from the intent of it, that the late Oath of Allegiance required no more, and 
to extend it farther than the King in being, is not reconcilable with the Rea- 
ſon, End, and Deſign of paying Obedience, which is the Peace and Happineſs 
of the Civil Society ; which can never be maintained, if People may, for the 
ſake of a ſingle Perſon, diſturb him that has the Adminiſtration of their com- 
mon Affairs; and it would require Impoſſibilities, becauſe private Perſons are 
incapable of paying Allegiance to a King, when out of poſſeſſion of the Go- 
vernment. | : 

M. Notwithſtanding what you have ſaid, I think I am able to convince you 
of divers great Miſtakes you have now committed in this Difcourſe of natu- 
ral Allegiance, as alſo in the Obligation we are under by the Oath of Alle- 
giance to King James. For firſt, as to natural Allegiance, you are very bold 
to ſuppoſe there is no ſuch thing, when all your Law-Books hold ſo expreſly 
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that there is; Iam ſure this is to be guilty of the Fault for which you have P. A. 5. :;. 


already reproved me, of being wiſer than the Laws. You are alſo much miſ- 


taken to ſuppoſe, that this natural Allegiance merely ſprings from hence, that 


the Perſons obliged by it are only ſuch as are born within the King's Domi- 
nions ; for Perſons born without the Realm may be alſo his natural Subjects, 
as are the Children of Embaſladors born beyond Sea, and the Children of Aliens 
born within the Kingdom, which are not therefore natural Subjects of the King: 
So that the mere Circumſtance of Birth does not alone entitle any one to the 
Privileges of a natural Subject, nor conſequently bind him to all the Duties of 
natural Allegiance. But it is therefore called natural in our Laws, becauſe, as 


the beſt Lawyers have affirmed, it is founded upon the Law of Nature, which 


gives a Sovereign Power a Right to the Allegiance of every one who is born 
under the Juriſdiction of it. As every Son is born a Subje& to his Parents, 
and is by the Law of Nature obliged to honour, obey, aſſiſt, and ſupport ; ſo 
allo is he born a Member of the Body Politick, and by conſequence a Sub- 
ject to the Sovereign of itz and accordingly, by the fame eternal Law, is 


bound to pay all faithful Service and Obedience to him, when he is in a capa- 


city to perform them. 
But your next Miſtake is yet worſe, when you confound that common Ob- 
ligation of a Foreigner or mere Denizen to be true and faithful to the Com- 
monwealth wherein he lives, with this natural Allegiance of every Engliſh 
Subject : for tho I grant the taking the Oath of Allegiance does not inforce 
any new Obligation upon him that takes it, more than he was ſubject to be- 
fore ; yet for all that, I think you will not deny, but that there is a great 
deal of difference between that common Obedience or Submiſſion which ſuch 
a Foreigner pays to the King and his Laws in a Country where he ſojourns, 
and that more perfect Allegiance ariſing either by Birth, or from ſucha Stran- 
ger's being naturalized, and by taking the Oath of Allegiance, becoming as 
true and perfect a Subject as a natural Engliſhman, And hence it is, that in all 
Wars declared between neighbouring Princes, whatever Subjects of theirs ſhall 
S 2 | preſume 
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preſume to ſtay and reſide in each other's Dominions, after once they are re. 
called home, may be juſtly executed as Traitors whenever they ſhall be taken. 
And therefore tho I grant that every Perſon now living in England, and of 
ripe Age, is obliged to obey your King and Queen de facto, in all ordinary 
and lawfol things, which tend to the publick Benefit and Defence of the Civil 
Society or Commonweal, and which being for the Benefit of the King de jure 
and his Liege People, it is to he morally ſuppoſed they have his tacit Conſent 
for what they do, as long as it tends only to this end : yet does it not there. 
fore follow, that the bate ProteQion of this uſurped Government, and the 
Enjoyment of the common Privileges of a Subject, ſhould give ſuch a King 4e 
fatto, or Government, a Right of exaQing an Oath of Allegiance to them ; 
ſince I have already proved, from the true ſignification of being true and faith- 
ful, as alſo from the legal ſignification of the word Allegiance, that no true 
Subject can lawfully take it, without renouncing his Allegiance to his natural 
Prince: ſeeing not only a bare Neutrality or Obedience in not tranſgreſſing the 
Laws is thereby required of them, but alſo an active Obedience and Duty in 
performing the King de facto's Commands, and the defending him, whenever 
there is occaſion, in his il]-gotten Power. 


But the only Difficulty being, how a ſtri& Obſervation of this Oath can 


conſiſt with the Quiet and Happineſs of the Subjects, whenever a new Oath 
of Allegiance comes to be impoſed by the King de facto, ſince the Subjects may 
be all ruined that do not take it, if it be once offered to them; this Diffi- 
culty might be eaſily removed, if the whole Nation would ſtick firmly to the 
Duty required by their former Oath of Allegiance, and reſolve never to take 
a new one: for then the Numbers of the Refuſers would be ſo great, as that 
they would be more than could be made to ſuffer for their refuſing it, I ſpeak 
of ſuch Subjects as are in our Caſe, and who are not forced by a Prince, who 
either has the Right or Power of a Conqueror, to compel them by force ; and 
therefore your Inſtances of the Subjects of the King of Spain, or of the Duke 
of Holſtein, who were conquered, or elſe as good as conquered by the Power of 
France and Denmark, ſignify nothing : whereas we are only overawed by an in- 
conſiderable number of Dutch and Germans, and might ſet our ſelves free, if we 
would give but a vigorous Effort towards it. For that K. William is a Conqueror 
over the whole Nation, I think you dare not affirm; and unleſs he were ſo, he 
could challenge no Right to our Allegiance as ſuch : and therefore I muſt ſtill be- 
lieve, that the Oath of Allegiance I have taken to King James and his Heirs is 
perpetual, unleſs you could ſhow me that their Right is determined, which 
you have not done by any thing you have yet ſaid. I cannot therefore be of 
your Opinion, that the bare Protection of an uſurped Power can juſtify our 
ſwearing Allegiance to it, either in Law or Conſcience; for then all Men had 
been obliged to pay as firm an Allegiance to the Rump Parliament, and alſo to 
Oliver Cromwel, as to King William and Queen Mary; ſince both the former pro- 


tected the People as much in their Religion, Civil Liberties, and Properties, as 


the Batter + fear wikever e 
And that the bare Protection of a Government does not give it an abſolute 

Right to the Allegiance of all thoſe that enjoy their Protection, I think may 

be ſufficiently proved from the Inſtance of a Frenchman, or any other Foreigner; 


who tho by his living here, and enjoying the common Protection of the Go- 


vernment, I grant he is obliged to be obedient to its Laws, and is not to ad 
or conſpire againſt it; yet this does not diſcharge him from his natural Al- 
legiance which he ſill. owes to his former Prince, ſo as to do any thing which 
may Prejudice that Allegiance he owes to.him, either by conſpiring or fight- 
ing againſt him. And this was ſolemnly declared to be Law by the Judges of 
the King's- Bench, in the caſe of Dr. Story, in the 13th year of Queen Elizabeth : 
He being a violent Papiſt, fled over into Flanders to the Duke of Alva, and 
there conſpiring with him to invade this Kingdom, and being afterwards taken 
and brought over Priſoner, was tried as a Subject of England, tho he refuſed 
to plead as ſuch, becauſe he ſaid he had ſworn Allegiance to the King of Spain; 
notwithſtanding which Plea he was executed as a Traitor, as you will find at 
large in my Lord Chief Juſtice Dyer's Reports: which Judgment is alſo con- 
firmed by the Lord Chief Juſtice Coke in Calvin's Caſe, where he expreſly aſ- 


ſerts, That a Perſon born under the Dominion of the King of England, _ 
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« him perpetual Faith and Allegiance, and this by virtue of the Law of Na- 


« ture, becauſe Jura naturalia ſunt immutabilia,” From whence will alſo ap- 


pear the Falſity of your Concluſion, that Oaths of Allegiance extend no fur- 
ther than to the King in poſſeſſion, or to that Government to which we do at 


reſent owe our common Protection, and therefore that our Law has a much 


higher Conſideration of this inherent Allegiance that belongs to a King de jure 
as to bis particular Perſon, and his Heirs: So that it cannot be indifferently 
paid to any body elſe, who can, by ſeizing of the Government, force us to 
owe our Protection to them; which appears by what my Lord Cote hath alſo 


laid down, to have been agreed by all the Judges upon this Oath of Allegiance 
in Calvin's Caſe, as l cited it to you at the beginning of this Evening's Con- 


verſation. So that I confeſs I much wonder, conſidering what he has there 
ſaid, how he can ſo poſitively maintain as he doth (in the place you have alſo 

noted) that Allegiance is due to the King de facto, and not to him de jure, 
whilſt the former is poſſeſſed of the Crown: ſince it ſeems a flat Contradic- 


tion to me, how a Subject is to pay Allegiance, as long as he lives, to the King 


and his Heirs, of Life and Member; that is, until the letting out of the laſt 
Drop of our deareſt Heart's Blood, and that in all places whatſoever; and 
yet that this Obligation ſhould laſt no longer, than whilſt the King de jure is 
in actual poſſeſſion of the Throne. And therefore I think I have very good 
reaſon to maintain, that we are ſtill obliged by our former Oath of Allegiance 
to King James, ſo as not to take a new one to any other King, unleſs we had 
been conſtrained to it by an abſolute Conqueſt, which you your ſelf will not 


maintain to be our preſent Caſe. 


F. 1 confeſs you have now argued this Point very ſtifly, and I think what 


you have ſaid carries with it the greateſt appearance both of Law and Reaſon 


of any thing you have yet urged upon this Subject; and therefore if I can 


fairly anſwer it, I hope you will come over to my Opinion, and take the Oath 
which is now required of you. In the firſt place therefore, I cannot deny, 
that all you have ſaid concerning a natural Allegiance due by Birth to the King, 


is true according to our Laws; and I do my ſelf allow the thing, viz. That 


Allegiance is due to him, tho not for the Reaſons upon which our Lawyers 
have founded it, but upon thoſe I have already given. And therefore grant- 


ing it was held to be Law in the Caſe of Dr. Story, that his Plea of becom- 


ing a Subject to the King of Spain was over- ruled by the Judges, and he re- 


fuſing to make any other Plea, was condemned upon a nh: dicit; yet this be- 


ing only a penal Law, I think obliges the Subject to the Penalty if he be taken, 
but does not oblige him in Conſcience never to change his Prince or the Go- 
vernment he was born under without their Conſent, let his Circumſtances be- 
come ever ſo uneaſy under it. And that this is ſo, I need go no further than 
the late Caſe of the French Refugees, who though they are ſtrictly commanded 
by their King not to ſtir out of France, whatſoever Perſecution they may ſuf- 
fer; yet | think no Man of Senſe can blame them, if, being perſecuted there, 
they remove themſelves into other Countries, and become perfectly natura- 
lized Subjects or Denizens, at leaſt in that Government whereunto they re- 
more. And this is ſo known a thing, that no Caſuiſt, as I know of, thinks it 
a Sin in ſuch Subjects of England, as finding it for their advantage, go over 
into another Country, to ſettle and make their Fortunes, and are there natu- 
ralized, or made free Denizens in thoſe Kingdoms or Commonwealths where- 
unto they remove; nor are ſuch Perſons obliged in Conſcience to return home 
upon the Command or Summons of that Prince, to whom you ſuppoſe them 
to be Subjects by Birth. Nor is your Argument at all convincing, becauſe 
a Man owes a Duty to his Parents by the Law of Nature, and by being 
born their Child, that therefore the Subjection to the Prince, under whoſe 


Government he is born, muſt be alike perpetual, ſince the ground upon which 


you found this Conſequence is altogether falſe; for 1 have already proved, 
at the firſt Meeting we had to diſcourſe of theſe Matters, that a Man's being 
begotten, and bred up by his Parents, does not make him become their Sub- 
ject or Servant in the State of Nature as long as he lives, ſo that he may ne- 

ver withdraw himſelf from their Subjection without their leave. 
But in the next place, I think I am as little miſtaken in my Notion of Al- 
legiance, which I ſuppoſe every Perſon, who is a true and perfect Subject of 
the 
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grant there is a great deal of Difference between that imperfect Allegiance, or 
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the Government, owes to the King or Sovereign Power thereof: for tho 1 


bate Submiſſion, which every Foreigner owes the King or Government unde 
which he reſides, and that more perfect Allegiance which every Subject owes 
the King, who enjoys all the Rights and Privileges of a true Engliſhman ; yet 
to let you ſee that this Diſtinction proceeds not from the bare Protection of 


his Perſon and Goods by the Government under which he lives, but by his 


being naturalized, and becoming thereby a perfect Member of this Civil So. 
ciety, it is plain from your own ſhowing : and therefore whoſoever not only en- 


joys the common Protection of an Inhabitant, but alſo all the Rights and Pri- 


vileges of a true Engliſh Subject, is bound to ſwear Allegiance, if required, to 
the King or Queen de facto, without enquiring into their Right or Title: 
For if they are Strangers, or have never taken any Oath of Allegiance be. 
fore, they cannot be under any former Oath. And as for natural Allegiance, 


I have already proved it to be a mere legal Notion, and this Allegiance 1 


have alſo proved to be due to the King and Queen de facto, not only from 
the Opinion of the Judges in Bagot's Caſe, but alſo from my Lord Coke's In- 
terpretation of the Statute of Treaſon ; which tho you ſuppoſe to be contra. 
dictory to what he had before laid down in Calvin's Caſe, yet if you pleaſe 
better to conſider of it, you will find it not to be ſo: for tho it is true the 
Judges do there aſſert, © That the Obligation of the Oath of Allegiance is in- 
<« definite and without Limitation, as being made to the King and his right 
« Heirs ; and alſo that it extends to the venturing of Life and Members, and 
& to the letting out of the laſt Drop of our Blood: “ yet is this ſtill to be un- 
derſtood only of ſuch a one and his Heirs, who ſtill continues to be King in a 
legal Senſe, which can be only he who is King for the time being, as he is 
ſtiled in this Statute of the 11th of Henry VII. and only during the time that 
he continues in actual poſſeſſion of the Throne. And therefore the word Xun 


or Majeſty being indefinite, and without having any reſpe& to his Title, whe- 


ther by Deſcent of Blood, or elſe by his being crowned and recognized by 
Parliament, it is no Contradiction to ſuppoſe this Allegiance is only due to 
the King in this limited ſenſe, according to the Statute of Henry VII. Where 
pray take notice, that I have made this Allegiance to be only due to Kings and 
Queens de fatto, becauſe they only are within the Intent and Letter of this Sta- 
tute, as alſo of that of Treaſon, according to the legal Government of this 
Nation by the fundamental Laws thereof, and can no ways be extended to any 
other Powers under other Titles, ſuch as the Rump Parliament under the Ti- 
tle of a Commonwealth, or Oliver Cromwel under that of a Protector; who 
tho they took upon them to protect the People after a ſort in their Lives and 


Eſtates, yet ſince it was not according to the true Rights and Privileges of the 


Subjects of this Nation, which they highly violated, and in ſome polnts quite 
deſtroyed; and that they alſo took upon them this Protection without the free 
Conſeat of the lawful Repreſentatives of the Nation aſſembled in a full and 


lawful Parliament; I can by no means allow them to have given the People 


ſuch a true and legal Protection as the Law requires to conſtitute a true and 
perfect Allegiance, or can make them to be the ſupreme Power of the Nation, 
and within the Statute of the 25th of Edward III. So that this Statute, and 
that of the 11th of Henry VII. muſt be our Rules in this Caſe. 

But I cannot but ſmile at the Expedient you have found out to Hinder the 
People of this Nation from being ruined,” if they do not take the Oath of 
Allegiance to their Majeſties, which is by a general and abſolute Refuſal of 
itz and this you ſuppoſe, if unanimouſly agreed on, would hinder them from 
ſuffering any thing by this their Refuſal. And you thiak they are alſo ſtrong 


enough to oppoſe it, becauſe the King has only a ſmall Army of Foreigners, 


which he ſtill maintains here; and this you think may lawfully be done, be- 
cauſe their Majeſties do not claim by Conqueſt, but by the Election of the Con- 
vention, and therefore that this Caſe does not come up to that of the Subjects 
of Flanders and Holſtein : in which Argument I doubt not but to ſhew, that 
every one of your Suppoſitions are falſe. For tho the Nation is not conquered, 
yet it is certain that all private Subjects are under as great a Reſtraint by this 
legal change of the Government, as if they were in the power of a Conque- 


ror : for to reſiſt would be equally fatal to them in both Caſes, and there is 
3 no 
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no viſible Power nor- Authority that can defend them againſt the preſent 
Power, in caſe they ſhould go about to refuſe this Oath When it is offered 
to them. And therefore tho I grant the King's ſtanding Army of Foreigners 
is but ſmall, ia compariſon of the whole Nation, ſince he does not intend to keep 
us in ſubjection by force, but only to hinder any ſudden Inſurrection of thoſe of 
your Party; yet beſides all this, God be thanked, their Majeſties have the main 
Body of the common People of the Nation on their fide, who are ſufficiently 
able to deſtroy all thoſe that ſhall go about to make thoſe vigorous Efforts you 
ſo much deſire. So that you have nothing, elſe to plead, but that which I 
hope never to ſee, that we are not under a Force, becauſe we ſtill entirely en- 
joy our Religion, Eiberties, and Properties. And tho the King, out of his 
great Goodneſs and Modeſty, did not think fit to inſiſt upon his Title by Con- 
queſt over King James and his Adherents; yet I think I have already proved 
at our laſt Meeting, that he may as juſtly claim by Conqueſt, as his Name- 
ſake Milliam I. ſince he came not over to conquer the Nation, but to vindicate 
his former Right; and after his Conqueſt of King Harold, could have no juſt 
Title to the Crown, till he had been ſolemnly elected and recognized for 
King, according to the Laws and Cuſtoms uſed at that time. And why the 
Nation might not do the ſame thing now for their Deliverer from King James's 
arbitrary Power, I ſhould be glad if you could give me a ſufficient Reaſon. 
But if the whole Nation ſhould have been as peeviſh and diſcontented as thoſe 
of your Principles, and ſhould not look upon the King as their lawful Sove- 
reizn, becauſe he does not claim by Conqueſt, it would be altogether as grate- 
ful and reaſonable, as if a Woman having, by the aſſiſtance of an honeſt 
Gentleman, been reſcued from being raviſhed, and he afterwards falling in 
love with her himſelf, ſhould court her to marry her; ſhe ſhould refuſe him, 


becauſe he had not raviſhed her when he might, or at leaſt have forced her to 


marry him whether ſhe would or no: apply this Compariſon to the Caſe in 
diſpute, and ſee if it does not hold. And therefore I muſt ſtill maintain that 
the parallel Caſes of the Subjects of Flanders and Holſtein are good as to 
thoſe of your Opinion, who have no notion how Allegiance can be transferred, 
unleſs by perfect Force and Conqueſt; ſince if you pleaſe to deſire it, Pll un- 
dertake the Government ſhall feize upon your Eſtates, and impriſon your Per- 
ſons, till you do rake the Oaths, as the Kings of France and Denmark did thoſe 
who refuſed to ſwear Allegiance to them. 
M. 1 have heard you a great while upon this Subject, and I wiſh I could ſay 
I were fully ſatisfied with your Reaſons; however, ſince it grows late, I will 
not diſpute this Point any farther, but will take time to conſider what you 
have now urged: only I muft needs tell you thus much, 1 could wiſh that 
Princes could find fome other way of ſecuring themſelves of their Subjects 
Fidelity, beſides this Teſt of an Oath of Allegiance, which ſerves as a Snare 
to many pious and conſcientious Men; whereas thoſe of none, or at leaft of 
very looſe Principles, will ſwallow any Oath that can be impoſed upon them. 
And I am ſorry to fee ſo many of thoſe, who I know are in their Hearts of 
my Principles, prevailed upon to take it, not out of Conſcience, but mere 
worldly Intereſt and Advantage, and whom I am fatisfied will never ſerve 
this Government the more heartily or ſincerely for having taken it. And 
therefore to tell you the truth, I begin very much to incline to Grotixs's Opi- 
nion, that promiſſory Oaths are abſolately unlawful : yet conſidering the ſe- 
veral Changes and Turns of Government which we have ſeen in England for 
above forty years laſt paſt, I am ſo far for the Good and Happineſs of my 
Country, as to think every true Eng/iſhman obliged ſo far to obey the Powers 
in being, as may tend to the common Good and Defence of the Nation, by 
the Adminiſtration of Juſtice between Man and Man, and in the Puniſhment 
of Offenders, and for Defence of the Nation againſt foreign Enemies. But 
ture, methinks, this might very well be done without the impoſing any Oath 
at all, either upon Magiſtrates or Officers, and much leſs upon ordinary Sub- 
jects 3 ſince if they are perſuaded in their Conſciences that it is lawful to act 
under this preſent Government, let them do it if they will: but as for the 
common People, I conteſs they are ſo ſtupid, that they have ſeldom any other 
meaſures of the Juſtice or Lawfulneſs of any Government or -Prince's Title, 
than the Eaſe or Advantage they find by it. And therefore upon the whole 
matter, 
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matter, I think it were much better for the Government, in the unſettled 
State it is in, to follow Cromwel's Example, and to impoſe no Oaths of A. 
legiance at all, ſince the Government may be as ſecure without it, as (for a" 
that [ can ſee) they can be with it; and as it is now managed, I ſee little it 
can ſerve for, but to diſtinguiſh. and divide us one from another. And be. 


ſides its being a Snare to the Conſciences of ſo many that take It, it is like 


alſo to prove the Ruin of divers of our Biſhops and other honeſt Men, both of 
the Clergy and Laity, who will certainly rather loſe their Dignities and Im. 
ployments than ever take it; which will alſo cauſe a great Schiſm in the 
Church, as 1 doubt you will find when it is too late: whereas if theſe Men 


might have held their Biſhopricks, and all other Preferments and Offices, 


without having this Oath impoſed upon them, I doubt not but they woulq 
ſerve both the Church and State in their ſeveral Stations, according to their 


Duties, and as far as lawfully they could. 


F. I cannot deny but you have ſpoken very honeſtly, and like a good Eng- 
liſhman in many things you have now ſaid, in caſe your Intentions towards 


the preſent Goverument were real, as your words are fair; and therefore | 


cannot wonder that you who have been formerly a {tiff Aſſerter of the Lawful- 
neſs and Neceſſity of the Oath of Allegiance, ſhould now be for taking it quite 
away, ſince it grows too hard for your ſelf, and thoſe of your Opinion 00 di- 
geſt: as if to oblige Subjects to defend their Governors, were a neceſſary Se. 


curity for your rightful Princes, but were unneceſſary for thoſe whom you 


ſhall think fit to ſuppoſe to be Uſurpers. Aud tho I confeſs I mult very much 
Pity the overnice Principles of thoſe of your way, who are truly peaceable 
and conſcientious, and are like to be ruined by their Refuſal of it; yet for 


all that, I very much doubt whether it would be for the beſt to take this 


Oath quite away, ſince it would make a ſtrange Alteration in the Govern. 
ment to admit all Perſons into ordinary Charges, much leſs into Imployments 
of Truſt and Profit, without taking any Oath at all. Your only ObjeQions a- 
gainſt it are theſe : (1.) That you doubt that it is unlawful to impoſe promiſ- 


jory Oaths; and the next is, that it will not perform the end for which it is 


intended, iz. to diſtinguiſh thoſe who will ſerve the Government faithfully, 
and thoſe that will not; ſince you confeſs that a great many, who are not at 
all ſatisfied in their Conſciences, will, for Intereſt, not only hold their old 


Imployments, but will alſo take new ones under it, which I grant is not to 


be avoided, if Men will venture tobe damned. So likewiſe on the other ſide, 
I muſt tell you, that the quite taking away the Oath of Allegiance will not at 
all mend the matter, but make it much worſe ; ſince then, not only thoſe 


whoſe Conſciences will give them leave to take the Oaths, but alſo thoſe who 


think they ought not to take them, will be alike capable of Imployments: 
and when they are in them, tho 1 grant they may be both alike free to ad 
as they pleaſe againſt the preſent Government, and for reſtoring of King 
Fames, yet J mult needs tell you for all that, that I am much more fearful 
of the Ill- will or Malice of thoſe who think themſelves obliged in Conſcience 
to overthrow the preſent Settlement, and who continue {tiff to their firſt 
Principles, than of thoſe who will ſo far comply with this preſent Goyern- 


ment and their own latereſt, as to take the new Oath of Allegiance in what- 


ever ſenſe they pleaſe. For I am very well ſatisfied that ſuch Men, tho they 
are not ſo right for the Government as I could wiſh them, yet either Fear of 
Puniſhment, or elſe the Conſideration of their own Self-intereſt, will always 
make them deſire to retain thoſe Imploy ments they have already got, fince 
they can never be aſſured of bettering their Condition under King James and 


aà Popiſh Government, ſhould he ever return; whereas thoſe that are bigotted 


to Principles, will always think it their Duty, by virtue of this Notion of 2 
natural Allegiance, as well as their former Oath, to endeavour to reſtore hin 
by all the ways and means that can ever lie in their power, But as for the 
Unlawfalneſs of a promiſſory Oath, ſince you your ſelf ſpeak doubtfully of 
it, and few Caſuiſts, except Grotius, have been of that Opinion; I thiok it 
is not ſafe to quit our antient Laws, which particularly preſcribe, that not 
only all Magiſtrates and Officers, but alſo all other of the King's Subjects, 
ſhould take the old Oath of Fidelity or Allegiance (as we now ſtile it) 10 the 


Court-Leet, or Sheriffs Torne, when they come to the Age of fourteen 3 
| | y hic 
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ich Oath (as appears by what we can find of it in Edward the Confeſſor's, 
55 bac e Tas which we have already recited; as alſo, you may find 
it in Sir H. Spelman's Gloſſary, Tit. Fidelitas) was made to the King, as their 
Liege Lord, of Life and Limb, and which implies an active Obedience to defend 
him againſt all bis Enemies, without any exception of ſuch as may claim by 
Inheritance, or Right, of Blood. 0 | 
Now this being ſo, I cannot be perſuaded that the Government ought to 


quit any lawful means whereby it may preſerve it ſelf, and diſtinguiſh' thoſe - 
who would really, ſerve it from thoſe who will not: and tho perhaps the 
Government, Ph by it ſelf miſtaken in its account in, ſome Men, whoſe Con- 
{ſciences are large enough to ſwallow any Oath whatſoever ; yet l think L may 
ill ſafely maintain, that it is in leſs danger from a few ſuch Libertines, than 
from thoſe of your Opinion, who would not only keep their Places under this 
Government, but will alſo continue in a perfect State of War againſt it, let 
them be treated ever ſo kindly. And therefore with reſpect to thoſe dreadful 
Conſequences of Schiſins in the Church, and the leſſening and dividing our 
Party 3, as to the former, we muſt run the hazard of it, ſince it was never 
heard of that. the Biſhops, who are in ſome. reſpects temporal Barons, held 
their Biſhopricks, under any King ſince the Conqueſt, without owning his Au- 
thority; and I can alſo ſhew you, that the King and Parliament have either 
actually deprived, or elſe declared ſuch Biſhops Traitors to the Government. 
So that if any ſuch Schiſm be made, it will proceed from a Scandal unjuſt- 
ly taken by ſome ſcrupulous Men, and not by the Government. And as for 
the other Inconvenience, I think it is much ſafer. for the Government to im- 
ploy fewer Men, than by not knowing who are Friends or Foes, to truſt all 
promiſcuouſly; tho perhaps, notwithſtanding their utmoſt care, ſome Men of 
little or no Conſciences will have Places in this as well as they have had for- 
merly: which can by no other means be prevented, as I know of, but by 
chuſing Men of honeſt Principles, and ſober Morals, and of a quite different 
Intereſt to thoſe imployed in the two laſt Reigns. And therefore I am ſo far 
from taking away, the preſent Oath of Allegiance, that I rather wiſh that 
there were a new, one more ſtrict and full than the preſent, ordained to be 
taken by all thoſe, who ſhall take Offices, and Employments of Truſt or Profit, 
whereby, they mould not only declare their preſent Majeſties to be true and 
lawfal King and Queen of this Realm, but alſo that they will defend them a- 
gainſt all their Enemies, King James himſelf. not excepted, 

M. I confeſs I cannot expect ſo great. a Tenderneſs from this Government, 
which has been introduced by ſo much Artifice, that they ſhould abſolutely 
8 away all Oaths of Allegiance whatfoever, ſince I doubt not but it will 
aſſume to it ſelf all thoſe Advantages which any former uſurped Power could 

tend to; yet this much I muſt needs tell you as a Friend, the depriving 
thoſe. Biſhops and digaified Clergymen who ſhall refuſe this new Oath, will be 
highly ungrateful, ſince many of them have been as violent Oppoſers of Pope- 
ry and arbitrary Government as any Men in England, as appears by their late 
_ Petition to the King. If therefore the Archbiſhop of Canterbury, and thoſe 
other Biſhops, I know, te be fo averſe to this Oath, ſhould be deprived upon 
the refuſal of it, ſince it will be done uncanonically, by the temporal Power 
of, an Act of this Convention, without. the Sentence of the two Houſes. of 
Convocation, I doubt. that it will be thought by, many to be a ſufficient Cauſe 
of departing from the preſent Church-Commaaion, and of; ſetting up diſtin& 
Congregations, by thoſe who will be deprived, and turned out of: their Liv- 
ings for refuſing, this Oath ; and what the Conſequence of that may prove, 
God knows. TT | 

But whereas you think this preſent new Oath not full enough, and there- 
fore wiſh there were another made, declaring the preſent King and Queen to 
be lawfully and rightfully ſo, &c. ſince this would amount to as good as an Oath 
of Abjuration of King James and his Title, I doubt it were better let alone; 
for 1 do not think the preſent Government will get any thing by it, ſince 
the intent of the Oath you propoſe can only ſerve either to gain the preſent 
Government more new Friends, or elſe to fix the old ones faſter to it, or elſe 
to diſcover ſecret Enemies. And if I can prove it will not ſerve for any of 
theſe three ends, I ſuppoſe, you will grant that it were better to let it alone. 
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Now that it will be ſo far from gaining it more Friends, that it will rather 


ſerve to drive away a great many from it, is apparent; ſince many Men are 
now in Offices and Employments, who think they may lawfully take this new 
Oath of Allegiance, as long as the preſent King and Queen are not therein de. 
clared to be lawfully and rightfully ſo, and I believe may ſerve them faithfully 


enough in their ſeveral Stations; who if they ſhould come to be put to it, to 


declare and ſwear that they were rightful and lawful King and Queen, would 


rather loſe their places than take it. Neither will it fix thoſe that are for this 


Government faſter to it, ſince thoſe that are zealous for it, will be ſo whether 


they took any Oath or not. And I have already proved, that by the word 


Allegiance in this Oath, it is implied, that the preſent King and Queen are to 
be defended as lawfully ſo by the Swearer to it; which is the main reaſon that 


I, and thoſe of my Opinion, can by no means think it lawful to' take it. Nor 


laſtly, will it diſcover any ſecret Enemies to your Government, ſince thoſe, who 


being rightly inſtructed in the true ſenſe of this Oath, and what is thereby re. 


quired, ſhall notwithſtanding take it againſt their Conſcience, will I doubt take 
any Oath whatever the Convention, hall think fit to impoſe 3 and nothing but 
the fear of loſing their preſent Employments, or elſe the deſire of getting new 
ones, could have made them take the Oath as it is, and to my knowledge it 
hath been taken by many now in Places much againſt their own Judgment, 
and I doubt the Conviction of their Conſciences too. 

I ſpeak this only in relation to ſome of looſe Principles: but as to my ſelf 
and many more of my Acquaintance who refuſe this Oath, we ſhould be ſo far 
from taking any place of Truſt under this Government, that we ſhould not do 


it, tho no Oath were at all required of us; fince | think it aot only wicked 


and diſhonourable for any honeſt Man to ſerve a Party, only to watch an op- 
portunity to betray it: but I alſo believe my ſelf obliged by my former Oaths, 
as well as the Duty of a natural Allegiance which I owe the King and his right 
Heirs, not to ſerve thoſe whom we look upon as Uſurpers of their juſt Rights. 

But if you would alſo have this new Oath to be an abſolute Abjuration of the 
King and his Title, it will not only be unjuſt, but impoſſible; ſince who can 
tell but either by the Help of a foreign Force, or the general Conſent of the 
Nation, tired out by a long expenſive War, either his Majeſty or the Prince of 
Wales may be again placed upon the Throne? and then ſure, whenever they 
ſhall call a Parliament to recognize his Title, they will be, even according to 


your own Hypotheſis, more lawful and rightful Kings than King William and 
Queen Mary, ſince they will not be only Kings de facto, but de jure too. And 


therefore I believe it was out of this Conſideration, that in all thoſe long and 
various Conteſts which ſo often happen'd between Competitors for the Crown, 
they never preſumed to propoſe to the Parliament the paſſing any Act to im- 
poſe an Oath to abjure the Title or Perſon of the rival Prince. Thus it was in 
all the long Wars between King Srephen and Maud the Empreſs, as alſo between 
the two Houſes of York and Lancaſter; each of whom, as they prevailed in their 
turns, were very well contented to make the Subjects take the ordinary Oath 


of Fidelity to themſelves, without abjuring each other's Title: and even in the 


later times of the Rump-Parliament, when the moſt vivlent and hot-headed 
Commonwealths-Men would have impoſed an Oath of Abjuration of Charles 
Stuart, and all his Family, (as they then termed his late Majeſty) the molt wiſe 
and moderate Men among them, ſuch as Lenthal their Speaker, and others, 


ſtiffly oppoſed it, ſaying it would be a fighting againſt Providence to take an 


Oath never to own his Majeſty for their King, if once he ſhould come in again 
without their Aſſiſtance. And I think there is as much, if not more reaſon now 
againſt ſuch an Oath of Abjuration, as ever there was then. ed 

F. I cannot deny but you have ſpoken like an honeſt Man, in abſolutely re- 
fuling to act under this Government, tho without an Oath, unleſs you could 


be ſatisfied of the Lawfulneſs of the Powers to whom it is taken: and J muſt 


acknowledge that you therein act with much more Sincerity and Honour than 


divers of your Party, who tho they have been, and are of your Opinion as to 
the juſt ice of King James's Title, yet think they may take this Oath well e- 
nough in that looſer and more qualified Senſe you graut they put upon it. And 
therefore to anſwer in the firſt place What you have ſaid againſt the impoſing 


any more explicit or ſtricter Oath of Allegiance than what is already peine 
tho 
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tho I think I can very well anſwer all the Arguments you have now brought a- 
gainſt it; yet to let you ſee I ama fair Adverſary, I will ſhew you how far I 
agree with you, and wherein I muſt differ from you. ee =. 
In the firſt place therefore let me tell you, that you very much miſtake me, 
if you believe that by this new Oath 1 propoſe, I do deſign an expreſs Abjura- 
tion of King Fames, or the Prince of Wales, in caſe that King ſhould ever hap- 
pen to recover the Throne, and call a Parliament who ſhall again recognize 
bim for lawful King, and the Prince for the right and undoubted Heir of the 
Crown. I am too Znſible of the frequent Alterations that have happen'd in 
this Nation, even to deſire or propoſe any ſuch thing, ſince a Man may as well 
abjure the having a Fever or the Small-Pox; Change of Government, and 
conſequently our Submiſſion to it whenever it happens, being no more in our 
ower to prevent, than the having thoſe Diſeaſes. All therefore that | intend 
y a ſtricter and more explicite Oath of Allegiance, is only for Men who ſhall 
undertake any Employ ments of Truſt and Conſequence, either Spiritual, Civil, 
or Military in the Commonwealth; ſince I grant the Oath, as it is now worded, 
may be ſufficient for all ordinary Subjects, from whom a paſſive Submiſſion and 
true Obedience is a ſufficient Performance of their Duty: but as for all others 
that either now have, or expect to enjoy Places of Truſt, I could wiſh a ſtricter 
Oath were enjoia'd, aſſerting their preſent Majeſties to be lawful and rightful King 
and Queen of this Kingdom, and that the Taker will defend them in the preſeat 
Poſl: flioa of it, to the utmoſt of his power, agaiaſt all Perſons whatſoever, 
Kin? James and the Prince of Wales not excepted. And this I muſt think ne— 
ceſſary, not only from that low and qualified ſenſe of this Oath, which | gave 
at the beginning of this Night's Converſation, and in which ſeuſe you cannot 
deny but that many, if not the greater part of thoſe who ſtill hold ſuch Em- 
loy ments, have Lately taken it; and as long as they do fo, how they can ever 
think themſelves obliged to defend their Majeſties againſt King Fames, nay, or 
any French or Popiſh Forces that ſhall act by his Commiſſion, I cannot under- 
ſtand: for ſince they now look upon the preſent King and Queen to have no 
other Right to the Crown than what their bare Power and preſeat Poſſeſſion of 
it gives them, no wonder if ſuch Men take the firſt opportunity to revolt, and 
join with King James as ſoon as ever he lands with an Army, or appears upon 
our Coaſts with a Fleet formidable enough to oppoſe ours; and they muſt alſo 
(if they are true to their Principles) in the mean time do all they can to pro- 
tect and indemnify thoſe, who, being of tender Conſciences, cannot ſtretch it 
as far as themſelves, and who underhand do act as far as they dare for King 
Fames's Intereſt. And tho it is true you have very ſolidly proved, not only as a 
Civilian, but like a Lawyer, that the word Allegiance, inſerted in this Oath, 
does of its own nature imply not only that the King or Queen to whom it is 
taken ought to be rightly and lawfully ſo, but that more than a bare Neutra- 
liry, vix. a real and vigorous Defence of them and their Right againſt all their 
Enemies, 1s required and imply'd by it; and that is one great reaſon why you 
Tay you cannot take it. Now tho I confeſs the Reaſons you have given are 
very welghty and convincing, yet ſince the words are in themſelves too gene- 
ral, and doubtful for every Perſon that takes or holds ſuch Offices or Employ- 
ments of Truſt, to underſtand it in that ſenſe, I could be glad there were 
another more plain and explicite Oath to be adminiſter'd to thoſe who expect 
to keep or hold ſuch Employmeats; ſince the preſent Government cannot well 
be ſafe without it, as long as ſuch Perſons are employed, who can take the 
Oath with a mental Reſervation of ſerving King Fames, as ſoon as they ſafely 
may by virtue of that former Oath of Allegiance they have taken to him. 
This being the caſe, I ſhall now anſwer all the Objections you have brought 
againſt it, which indeed are rather framed to keep thoſe Men in Places, that 
they may ſerve your Deſigns whenever they are able, than to do any ſervice 
to tender Conſciences. Firſt then | think I may maintain, that ſuch an Oath 
will, notwithſtanding what you have now ſaid, have contrary kffects than 
what you are pleaſed to allow: for in the firſt place, it will gain the preſent 
Government more new Friends amongſt theſe Neuters, who ſteer their Alle- 
glance to it only from its preſent Settlement, and the hopes of its Cootinuance, 
when they find that none can be employed in places of publick Truſt, who will 
not take an Oath to acknowledge their preſent Majeſties to be lawful and 95 
3 4 tre 2 u 


BI1nLAaontfEÞ ek FSI A. 
ful King and Queen, and who will alſa ſwear to defend their juſt, Right, wh 
will i; the moſt -part Huy ene of Truſt into their dee be hi 
themſelves obliged faithfully to perform what, they have ſworn. . Secondly, it 
will alſo fix the old Friends of this Goveramen.faſter to it, hen they Re 
none but themſelves, or thoſe who pee into the G | 
their Principles, admitted to ſuch, Places, of ; ruſt; A 
will take this Oath; are to be preſumed to take it willingly and wittingly, anc 
underſtanding what they do, ſince the-wprds will. be of EO ſo plain, a 
evident, that they will admit none of thoſe looſe and doubtful Seuſes in whi 
ſo many have taken the preſent Oath of Allegiance. But your main Objeckion 
againſt this is, that a new Oath will not diſcover ſecret Enemies to the Go. 
vernment, becauſe that moſt. of the ſame Perſons that have fich the former 
Oath; will take any other that can be required of them; whic Wi ſuppole, is 
not ſo, ſince you your ſelf do grant that ſuch an Oath would be a Snare to a 
great many, who if it were not for that; would ſerve this Government faith. 
fully enough, that is to ſay, as long as there is no neceſſity of ſewing, their 
Good-will to King James, or no opportunity given of returning to their for- 
mer Allegiance to him with ſafety to themſelves: and you, your ſelf cagugt 
deny but, according to their Principles, they muſt needs perform it 9 2 5 
they think they may. Now certainly it were better to be rid of ſuch, tal 
Friends (if it were poſſible to diſcover them) by ſuch an Oath, than to kee 
them where they are, only to take an opportunity not only of doing a mi 
chief, but of ſerving this Government very careleſly and AO, whillt 
they are in thoſe places they enjoy; as alſo of favouring and aſliſting thoſe that 
are the declared Aſſertors of King James's Right as far as they dare. So that 
then all the Diſpute remains about thoſe, who having Conſciences large enough to 
ſwallow any Oath whatever, provided it will ſait with their preſent Adyan- 
tage; no Oath can tie them, or ſerve to diſcover their private Sentiments ; 
as | cannot deny but that there are too many Men of ſuch large Conſciences 
as you deſcribe, and could heartily wiſh. they were fewer. Now. tho I grant an 
Oath alone will not keep them out, yet it might be in great part prevented, 

if the King would take a true Character of the Men fit for publick Employ- 
ment from thoſe about him, of whoſe Worth and former Integrity he is al- 
ready fully ſatisfied. But admitting ſome ſuch Men ſhould get into places, and 
conſequently when they are in, manage things for their own Advantage, (that is, 
vilely and corruptly ) yet even theſe will not prove half ſo fatal to the Go- 
vernment as thoſe Men of half Conſciences, who think they may take this Oath 
in their own, ſenſe, and for their own preſent advantage; and alſo believe it 
no Breach of it to aſſiſt King James whenever ſafely they may; becauſe they 
hold their preſeat Oath to be only temporary, but their former to have a 
rpetual Obligation upon them: whereas thoſe of no Principles never eſpouſe 
any Intereſt longer than it ſerves their own turns. So that as long as they 
can make their Fortunes under this Government, they will never deſire t0 
change it for another, in which they cannot but expect a much leſs free En- 
joyment of their Liberties and Properties, which. are things that all Men (as 
well thoſe who have no Principles, as well as thoſe that have) deſire to enjoy. 
And laſtly, ſome even of theſe Men that have been formerly notorious Aller- 
tors of and advanced in the Arbitrary Government of King James, out of ſhame 
as well as fear of the loſs of their Credits with thoſe of their awn Party 
(which they are not aſſured but may again prevail) will ſtick to take this 
ſtricter Oath, tho they do not that which is now: enjoined, ſince they can find 
an Evaſion for the one, but will ſcarce be able to do it for the other. 
M. But pray tell me, will not this new Oath, declaring King William and 
Queen Mary to be lawful and rightfal King and Queen of this Realm, and 
that all Men that take it ſhall aſſiſt them againſt their Enemies, prove al 
imply'd Oath of Abjuration, of King James, tho not in expreſs Words? And 
you have not yet ſhewed me that ſuch, an Oath hath ever been adminiſtred 
during all the various Conteſts that have been for the Crown ſince the 

Conqueſt. 72 | BET 
F. 1 allow that ſuch an Oath would be a virtual and implied Abjuration of 
King Fames's preſent Claim to the Crown, and would alſo oblige all Perſons to 
fight againſt him, and hinder his regaining it; which tho I grant to be the 75 
| | gl 
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ſign of it, yet would not ſuch an Oath oblige us at all to abjure the obeying 
King James, ſhould he ever by an irreſiſtible ' Providence be again ſer over us; 
fince it is not abjuring of à fature, but a preſent Right, which I now contend 
for. And that the antient Oath of Fidelity and Allegiance” (as it is now 
called) was of the like nature, and taken in the fame ſenſe with this I pro- 
poſe,” I ſhall ſhew you from the Form of the Oath of Fidelity, which all Free- 
men were to take at fourteen Years of Age, as appears by King William the 


Firſt's Law, which I have fo often cited 3 © Whereby all Freemen were to Cap, 3. 


dc a ffirm upon Oath, that within the Realm and without, they will be true 
&« and faithful to King William their Lord, and preſerve his Lands and Honour 
« yith all Fidelity, together with his Perſon, and defend them againſt all his 
& Enemies.“ So likewiſe in the antient Oath of Homage, which was taken 
by all the Earls, Barons, and Tenants in capite in England at the Coronation 


of our Kings, were theſe words; „I N. N. become your Liegeman of Vid. Spelman's 
e Life and Limb, and earthly Honour, and Faith and Troth to you ſhall bear /F. 23. H. 
& to live and die, ſo help me God.” And in the latter Oath of Fidelity or 


Allegiance, which Sir HF. Spelman gives us out of the Cuſtomary of Normandy, 
the words were much the ſame, only the Perſon is there ſworn to be true and 
faithful to the King and his Heirs (which they were not before Edward the 
Firſt's time;) and alſo that they would hear of no Evil or Damage againſt 
them, which they would not hinder to their power. - Now pray tell me, were 
not all theſe Oaths taken to the King for the time being, as lawful and rightful 
King? and ſince they were thereby to yield him Life and Limb, that is, were 
to defend him with their Lives againſt all his Enemies, then certainly all o- 
thers who might pretend to, or claim the Crown, were included within this 
number. And tho it is true in theſe antient Oaths there is no ſwearing to the 
preſeat King, as lawful and rightful King, yet theſe words were needleſs in 


that Age, when (as I have proved at our laſt Meeting) there was no difference 


between a King de jure, and one de facto; and whoever was crowned King, and 
elected or recognized by the Great Council of the Kingdom, was looked upon 
as lawful and rightful King, and as ſuch, was to be defended againſt all his 
Enemies: fo that till that Diſtinction was broached, that there might be 


a King de facto different from the King de jure, (which | have proved was 


not elder than Edward the Fourth's Reign) there was no need of any men- 
tion of ſuch words in the Oath of Allegiance as lawful King, and lawful Heirs, 
which are firſt found in the Oaths of Allegiance and Supremacy preſcribed by 


the Statutes of Queen Elizabeth and King James: in the latter of which (it is 


needleſs to recite it verbatim) it is firſt ſworn, That the King's Majeſty is law- 
ful and rightful King; ſecondly, there is an expreſs Abjuration of the preten- 


ded Authority of the Biſhop of Rome; which ſhews that the Abjuration of the 


Tiemporal as well as Spiritual Right of a foreign Prince (who claims it ever 
ſince King John's Reſignation) is no new Invention: and laſtly, there is an ex- 
preſs Abjuration or Engagement to defend the King's Perſon to the utmoſt of 
the Swearer's power againſt all Conſpiracies and Attempts whatſoever. And 
why the ſame words may not be inſerted into this new Oath, as well as it 
was in thoſe, I'can ſee no reaſon, ſince they are only declarative, and pur- 
ſuant to the late A& of the Convention, whereby after the Declaration of 
the Rights and Liberties of the Subjects, King William and Queen Mary are 
declared, . That they were, and of right ought to be by the Laws of this 


„ Realm, our Sovereign Liege Lord and Lady, and King and Queen of Eng- 


* "Tani, Kc. | | 

M. Well, it is late, and beſides to no purpoſe to argue this point any 
longer, ſince it concerns not me nor any of my Principles what new Oaths you 
make and impoſe upon thoſe, whoſe Conſciences will never permit them to take 


them: what J have faid was only to ſhew you the Folly and Weakneſs of ſuch 


Oaths, and conſequently that they can be ſubſervient to no other end than a 
Renewal and Aggravation of the Sin of Perjury among us, which God forgive 
this ſinful Nation, among the many crying Sins it now groans under. Yet give 
me leave ſtill to mind you, that you have not given any Anſwer to the Objec- 
tion 1 have made concerning the Schiſm that is like to follow, from the de- 
priving of all ſuch Biſhops and Clergy that ſhall refuſe to take the new Oath 


by ſuch a time; which Deprivation being uncanonically ordained by the mere 
Lay- 
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nod, ſuch Proceedings are ſufficient cauſe for all of our way to break off a 
thoſe other Biſhops ſhall happen to be deprived, and new ones put in their pla- 
ces; ſince all Church-Communion wholly depends upon the Lawfulneſs of the 
Biſhops, who are the ſupreme Paſtors of our Church.  _ Ks 

F. I forgot to ſay any thing of this, becauſe I ſaid ſo. much concerning 


' © 


the new Oath | propoſed as fit to be taken by thoſe in places of Truſt; but 


ol 


ſince you deſire it, I ſhall ſay ſomewhat, tho not ſo large as I could: ſpeak 
upon this Subject. Firſt, I muſt tell you, it is altogether a new. Notion, and 


_ contrary to the Doctrine of the Church of England, wherehy it is declare that 


14 


the Kings of this Realm have the ſame Power with Perſons in the Church, as 
the Kings of Judah and Iſrael had among the Jews therefore you muſt either 
depart from the Doctrine of this Canon, or elſe the King and Parliament (who 


are certainly as much the ſupreme Power of the Nation, as the Kings of J dal 


were to that of the Fews) may as well deprive the Archbiſhop o Canterbury 


(for example) for Treaſon, or Diſobedience to the Government, as Solomon did 


Abiathar for anointing his Brother Adonijah King. And beſides this, I can ſhew 
you many Examples of the like Power exerciſed by the Roman and Greet 
Emperors, in depriving and baniſhing not only Biſhops, but Patriarchs, for 


Matters of State, without any Sentence or Judgment of a Synod, or Genera] 


Council of other Biſhops. If your Doctrine were true, the poor Greek Church 


would be ia a ſad Condition, and all her Members in 4 perpetual Schiſm for 


ſome Ages paſt, ſince there have been ſcarce any Canonical Elections or Depri- 
vations of the Patriarchs of any of the great Sees, viz. Conſtantinople, Antioch, 
and Alexandria, but they are all nominated, and put in and out at the Grand 


Signior's, nay Viſier's will and pleaſure; as any Man, who will but peruſe dir 


Paul Ricaut's Account of the Greek Church, may eaſily ſee. 

But indeed you fall into this Error for want of conſidering the Original of 
Biſhopricks in England, and the true Meaning of this intended Deprivation: 
for pray take notice, that tho Epiſcopacy was ſettled in England in the time of 
the Britons, yet all the Sees, and Juriſdiction of the Biſhops of this Realm, in 
reſpe of ſuch and ſuch Dioceſſes, have been wholly owing to the Bounty of 
our Kings, and the Authority of our Great Councils, which were alſo con- 
firmed by the Pope's Bulls; and ſince the Reformation, to the Authority of the 
King and Parliament, as were all the Biſhopricks erected in Henry the Eighth's 
Reign. So that the Biſhops mere Spiritual Power of Ordaining, Excommunict- 
ing, &c. may be derived immediately from Chriſt if you pleaſe, yet the Exerciſe 
thereof, as limited and appointed to this or that Precinct or See, is as Mere a 


temporal [Inſtitution as that of Pariſhes, which was not introduced till long af- 


ter Chriſtianity was ſettled in this Iſland. So that the Exerciſe of this Eccle- 
ſiaſtical Juriſdiction within the See of Canterbury (for example) being a Civll 
Inſtitution, it hath antiently belonged to ſupreme Powers not only to coffer 


this Power (as appears by their antient Inveſtitures of our Biſhops per Baculum 


& Annulum) but alſo to take it away for Treaſon or Diſobedience againſt the 


State; ſince the King and Parliament do not pretend to deprive them of their 


Spiritual Character or Epiſcopal Orders, but only of their Right to exerciſe, it 


within ſuch Sees or Dioceſſes, Thus, although the Archbiſhop of York, and the 
Biſhops of London and Wincheſter, with the reſt of the Popiſh Biſhops, 'wets 


deprived by Act of Parliament ia the firſt of Elizabeth for not taking the Oath 
of Supremacy; the Queen and Parliament never took upon them to degrade 
thoſe Biſhops of their Epiſcopal Orders, but only to forbid their acting 4s 
Biſhops in their former reſpective Dioceſſes. And therefore 1 doubt not but 
notwithſtanding this Deprivation, thoſe Biſhops might (if they had pleaſec) 
have ordained Prieſts, and confirmed Children, and that ſuch Ordinations and 
Coafirmations would have been good even in our Proteſtant Church, if ſuch 
Prieſts or Children had afterwards turned Proteſtants; fince it is very wel 
known that the Church of England owns the Orders of the Church of Rome to 
be valid, which is more than we do for the Ordinations of mere Presbyters 
coming from thoſe Proteſtant Countries where there are no Biſhops at all: the 


like I may ſay for their Confirmations too. 
But 


Lay-Power of. the Convention, without the Authority of N or Sy... 
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But pray, Sir, conſider how ppon your Principles this Schiſm can be ſo uni- 


verſal as to influence and involve all England in it; for if the Archbiſhop of 


York (for example) will rather take this Oath than ſuffer Deprivation, and 
that the reſt of the Biſhops of his Province ſhould be of the ſame mind (as I am 
credibly informed they will) pray tell me how the People of that Province (be- 
ing a diſtin& Church, or Body Eccleſiaſtical, from that of Canterbury, as to all 
ſpiritual Matters, as having a diſtin& Convocation of their own) can ever be 
involved in this Schiſm by the Deprivation of the Archbiſhop and Biſhops of 


the Province of Canterbury ? 


And pray alſo tell me, in the next place, how all the Members of the two 


Univerſities can ever be involved in this intended Schiſm, ſince they owe no 
Canonical Obedience to the Archbiſhops of Canterbury or York, nor to any other 
Biſhop, but only to their Chancellor, and the Vice Chancellor as his Deputy, 
who exerciſe all Eccleſiaſtical Juriſdiction within the ſaid Univerſities; and 
therefore their Church Communion cannot depend upon the Canonical or Un- 
canonical Deprivation of any Biſhops in England. I deſire you to conſider theſe 
things as a Canon-Lawyer, and give me your Anſwer, if you can, agaiuſt the 
next time we meet, and then tell me whether the Cauſes of this threatued 


Schiſm be ſo juſt and apparent, that it is like to involve ſo many of the wiſeſt 


and moſt conſiderate of the Clergy and Laity into open Separation fiom the 
Church, as you ſuppoſe it will. Not but that I will grant there be ma y of 
the Clergy of this Opinion, who, as well out of Couſcieuce as for their owa 
Intereſt, will be contented to ſet up and encourage ſuch a Separation, there- 


by to make themſelves Heads of ſeparate Congregations, when they ſhall be 


deprived of their preſeat Benefices and Employments, upon their refulal of 


this Oath. | | | 
AM. I muſt confeſs I never heard ſo much ſaid upon this Head before, and 


if you could make out to me all the Matters of Fact you have now inſtayced 
in, I know not but that I may come over to your Opinion; tho let me tell 


you, this is the firſt time that ever you could ſhew me that any Biſhops were de- 


prived in England by the mere Lay-Authority of the King, and a Great Coun- 
cil or Convention of the Laity, whilſt they continued of the ſame Church- 


Communion with thoſe Biſhops : for as to your Inſtance of the Popiſh Biſhops 


deprived by Parliament in the Reign of Queen Elizaberh, I doubt you will fiad 


it does not come up to the point in queſtion, ſince the Queen and Parliament 
having then newly declared themſelves Proteſtants, did not own them for 
true and Orthodox Biſhops, and conſequently thought they might juſtly de- 
part from their Communion, and upon the ſame account might deprive them, 
and the Queen might then ; nominate others of her owa Religion in their 


Places. 


F. I cannot but differ from you in the Matter of Fact, as you now relate vid. Dy. Bur- 
it; for Qneen Elizabeth and the Parliament were, when they made this Act, ner's Hiſtory of 
ſo far from being ſeparated from the outward Communion of the Church of?“ Reforma- 
Rome, that Maſs was then ſaid, and the Romiſh Prieſts ſtill coutiaued in all the“ £977 2. 


Pariſhes and Churches of England; and yet they ſtill maintained an outward 


Communion, tho their Biſhops were deprived by the Civil Power, and others 


ordained in their ſtead. So that it is plain the Papiſts themſelves had then 
no Notion of this new Cauſe of Schiſm, by reaſon of their Biſhops being un- 
canonically deprived; nor indeed can we well vindicate the Honour or Le- 
gality of our Reformation, if the Proteſtant Biſhops who ſucceeded in the 
places of thoſe who were thus deprived by Act of Parliameat, could not be 


Canonical, becauſe their Predeceſſors deprived by the Lay-Power were ſtill 


alive. | | | - 
And to ſhew you that the King and Parliament have deprived even Biſhops 

of their own Communion, and that ſuch Deprivations have been held good, aud 

that the King hath nominated new Biſhops upon the Vacaucy, you may ſee in 


Dr. Burnet's Hiſtory of the Reformation, and in the Appendix to it; where you P. 148. 
will fad a memorable Act of Parliament of the 25th of Hemy the VIIlth (be- P. 123. 


fore his Departure from his Obedience to the See of Rome) whereby Cardinal 
Campegio, ang Hieronimo de Ghinicci were deprived of the bi.hopricks of Saliſ- 
bury and orceſter, which they had held for near twenty Years, and Campegio 
had without doubt been inſtalled in it when he was in England. 

| , The 
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BiBLIOTHECA POLITICA, 


The Act it ſelf being ſo remarkable, I ſhall give you ſome Paſſages out of 
it verbatim: Firſt the Preamble ſets forth, “ That whereas heföre thig tic 

ce the Chufch of England, by the King's moſt noble Progenitorb, and the 
« hles of the ſame}, hath been founded, ordained, and eſtabliſned'in the Eſtate 
% and Degree of Prelacy, Dignities, and other Promotions ſpiritual, 59 
(which ſufficiently confirms what I but now aſſerted, that all the Biſno like. 
were founded by gur Kings, with the Conſent of their Grand Covell Fo 
Patliaments;) and then it proceeds to recite, That whereas all Perſons pro- 
moted tõ Eccleſiaſtical Benefices ought to reſide within the Realm, for preadch- 
ing the Laws of Almighty God, and keeping Hoſpitality; and ſince theſe pre- 
lates had not obſerved theſe things, but lived at Rome, and carried the Re- 
venues of their Biſhopricks out of the Kingdom, contrary to the Intention of 


the Founders, and to the great prejudice of the Realm, & c. in conſideration 


whereof, it is enacted by the Authority of this preſent Parliagient, & Phat 
ce the ſaid two Sees, and Biſhopricks of Salzbury and Worceſter, and either of 
& them, henceforth ſhall be taken, reputed, and accounted in the Law to be 


« void, vacant, and utterly deſtitute of any Incumbent or Prelate.“ And 
then follows a Clauſe, enabling the King, his Heirs, and Succeſſors, to nomi- 
nate and appoint Succeſſors (being the Natives of this Realm) to the ſaid Sees, 


and the King did nominate Succeſſors according to the ſaid Act. 


But admit this was the firſt time that ever it had been thus practiſed, yet if 
it were then reaſonable, and done upon good grounds, I cannot ſee but when 
the Neceſſity of the Church and State require it, and that the Clergy in Cog. 
vocation are ſo wilful and wedded to ſome old falſe Notions, as not to. cog. 


ſult the Peace and Safety of the Church and Kingdom; why the King and 
Queen (who are acknowledged to be ſupreme over Eccleſiaſtical as well ab 
Temporal Perſons) may not, together with the two Houſes of Parliament. 
make the like Law now, as was done in the firſt of Queen Elizabeth, for a leſz 
matter: for none of thoſe Popiſh Biſhops, tho they believed Queen El;z abeth 
to have no better than a Parliament-Title to the Crown, yet ever denied her 
to be their lawful and rightful Queen, only they would not own her Supremacy 
in ſpiritual Matters. 5 ; „ 

So leaving the farther Diſcuſſion of this Point to thoſe who better under. 
ſtand it, 1 would gladly know of you what you intend to do, and what; you 
would have us do, who are like to be made Deputy-Lieutenants and Juſtices 


of Peace: for if, as you your ſelf allow, there be a neceſlity that ſome Civil 


Government be maintained during King James's Abſence, I defire to. know of 
you how it can be managed, and who ſhall manage it, in caſe all the Gentle- 
men of England were of your Principle, and ſhould poſitively refuſe the Oath 
of Allegiance to their preſent Majeſties. For if King James be ever ſo 
much our lawful King, it is not now poſlible for us to be governed by him 
ſince he is gone, and God knows whether ever he may return again. Since 
then you cannot have him if you would, and that there is a neceſſity we 
ſhould be governed by ſome body; and fince it is alſo as certain, that," thoſe 
who actually govern us will exact this or the like Oaths of Allegiance from us, 
as were due to their Predeceſſors, and that no Man muſt expect to enjoy or 
execute any Place or Office, not only of Profit, but of Burden and Charge, 
for the neceſſary execution of Juſtice, and the maintenance of Civil Goveru- 
ment (without which we cannot live or ſubſiſt) without taking this new Oath 
of Allegiance, as the only means to qualify them for it: If then the end, vis, 


Civil Government, be abſolutely neceſſary, and the taking of this Oath. is the 


only means allowed of to qualify Men for it; this ſeems as evident to me, 
that taking of this Oath is not only juſtifiable: by Law, but by Reaſon. and 
good Conſcience, ſince it is done for the higheſt and nobleſt end, x. the 

ublick God of the whole Nation or Commonwealth, which you grant. .cal- 
not ſubſiſt without ſome kind of Civil Government amongſt us. 

M. I will fay ſomething in anſwer to what you have now alledged concern- 
ing the neceſſity of taking of the Oath, in order to the maintenance of ſame 
Civil Government, without which I grant the King's good Subjects cadnot. 


ſubſiſt till his return; ſince I confeſs this is the ſtrongeſt Argument you have. 


yet brought, all T can ſay to it at preſeat, is, that if all your Country Gen- 
tlemen, and all the Lawyers in Ergland, would be ſo firm in their Loyalty W 
3 S rn, e e | nit 
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Dialogue the Thirteenth. 


bis Majeſty, as unanimouſly to declare that they cannot take this Oath with 
a ſafe Conſcience ; the Conſequence then would be, that either the preſent 
uſurped Power muſt be forced to give up the Government to the right Owner, 
or elſe they muſt at leaſt deſiſt from preſſing this Oath upon you. . 

F. You know well enough this is altogether a vain Suppoſition, ſince you 
cannot but be ſenſible that their Majeſties have not only a ſufficient Force both 
of native Engliſhmen and Foreigners on their ſide, who can force thoſe, who 
ſhould make any oppoſition, to the taking it; but that there are alſo: many 
Fanaticks and Commonwealthſmen, who not. looking upon themſelves at-all 
obliged by your Notions of natural Allegiance, and the Obligations of any 
former Oath of Allegiance, will get into all the Offices and Imployments of 
the Kingdom, to the great Prejudice and Deſtruction, not only of the Church, 
but the Monarchy it ſelf, which is as yet preſerved, tho the Perſon that ad- 
miniſtred it is altered. So that it would conduce nothing to King James's Af- 
fairs, if all the Gentry and Lawyers of the Kingdom ſhould go about to re- 
fuſe this Oath 3 which, as I have already proved, they are alfo obliged to take 
by the Law of the Land, and alſo that greater Law of proſecuting the pub- 
lick Good of the Nation, to the utmoſt of their power. 

M. Well, ſince I cannot expect ſo great firmneſs of Mind and Courage from 
your Country-Gentlemen, and eſpecially the Lawyers, who have been always 
but too forward to comply with all Governments, how unlawful ſoever; 
and ſince you, who think that you may lawfully take this Oath, not only by 
the Law of the Land, which you have interpreted to countenance your Opl- 
nion, but alſo. from a higher and nobler Law, wiz. that of the common Good 
of the Nation, or Civil Society; which I grant muſt be maintained during 
the King's Abſence, ſince you ſay there is a neceſſity for it: tho I am not ful- 
ly ſatisfied of the Lawfulneſs of it ſo far as to take it my ſelf, yet will I not 
abſolutely condemn you, or any other ſincere and honeſt Men, who do on- 
ly take it out of a good intent to maintain ſome Civil Government amongſt 
us, and alſo to the keeping out the Fanaticks from having any ſhare in it: 
and I hope the Government will excuſe me, if my Conſcience will not give me 
leave to take it my ſelf, ſince there are enough of you who are free to do it 
without us. So that if I cannot keep that ſmall Imployment I have, without 
taking this new Oath, I will freely give it up, ſince I am not ſatisfied in my 
Conſcience of the Lawfulneſs of it; and whatſoever is not of Faith, is Sin, as 
the Apoſtle has truly defined it. | 

F. | confeſs you ſpeak very honeſtly and charitably in this matter, and I 
could wiſh all thoſe of your Opinion had the like Moderation, and that they 
would not condemn of wilful Perjury ſo many good Biſhops, Noblemen, Gen- 
tlemen, and others, both of the Clergy and Laity, who have been perſuaded 
that they might take this Oath with a ſafe Conſcience; and therefore pray, 
however we differ in Opinion about theſe matters, let us maintain the ſame 
Friendſhip for each other as we had before. 1 55 

£4. Sir, I readily embrace ſo fair and kind an Offer; and as I hope you 
will do me what kind Offices you can whilſt you continue to act under this Go- 
vernment, ſo will I promiſe to do the ſame for you, whenever the King ſhall 

come to be reſtored to his Throne again. 5 . 
F. 1 willingly and thankfully accept the Propoſal of the Continuance of your 
Friendſhip, ſince I look upon your diſſenting from me, not to proceed from 
any Wilfulneſs or Obſtinacy, but out of a tender Conſcience, and too great 
and high a ſenſe of your Duty, which I muſt ſtill confeſs are Errors on the 
right hand : and therefore now taking my leave of you, ſhall only deſire you 
to believe me your real Friend and humble Servant. | | 

A. I hope you think I have the ſame Eſteem for you, and therefore muſt al- 
ways own my ſelf yours. | 


Arr. Wiblio⸗ 
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DIALOGUE Mv. 


That the Arraigning and Murder of King Charles I. can by 
no means be juſtified by the Proceedings of the Conven- 
tion- Parliament againſt King James II. upon his Abdica- 


tion; the Grounds and Manner thereof being wholly dif- 


ferent. Proved by an exact Relation of the Beginning, 
Progreſs, and Iſſue of the late Civil War. 


4 8 Am come this Evening to diſcourſe with you about ſomewhat 
that I have heard to-day, which has very much raiſed my 


YT be # 
% 


= . volution; and it ſatisfies me, that moſt of them are no better 
4 tan downright Hypocrites and Turncoats. ö 

F. Pray, Sir, be pleaſed to tell me what it is that has put you into this Fer- 
ment. 

M. I ſhall, and am glad to find you ſo willing to hear me. You muſt know 
then, that this being the 3oth of January, the Anniverſary of the Martyr- 
dom of that great and pious Prince, who fel] on this day by the bloody hands 
of his rebellious Subjects, I was reſolved to go and hear one of our celebrated 
Preachers in the City, to obſerve how he would manage his Point; (which I 
mult tell you I thought was a nice and tickliſh Subject) ſince | foreſaw, that as 
he muſt neceſſarily condemn that horrid and barbarous Fact, ſo he would like- 
wiſe at the ſame time juſtify this Revolution, which was begun and carried on 
upon the ſame Principles, tho not by the ſame Perſons. And I was not de- 
ceived in my ExpeQations ; for my City-Doctor was ſhreudly put to it, and 
like an Aſs mumbling a Thiſtle, tho he condemned the Fact of this Day with 
great Warmth and Bitterneſs of Spirit, yet when he came to handle thoſe 
good old Church-of-England Doctrines of Paſſive-Obedience and Non- Reſiſtance» 
he touched them very gingerly, becauſe he was afraid they would go near to 
prick his Chops : therefore being ſenſible that this Revolution was not to be 
juſtified upon thoſe Terms, he fell into a ſtrange fantaſtical Hypotheſis, F 
God's ways in diſpoſing of Kingdoms; and that the Prince of Orange, by the won- 
derful Succeſs of his Arms againſt King James, was, by a kind of mixed Right 
of Conqueſt and Election, become our King, and by God's Providence on- 
derfully declaring it ſelf in his favour, he might, nay ought to be lawfully 
owned and recognized as ſuch by all the Subjects of this Kingdom: but jet 


that it was ſtill downright Rebellion before God for any private beg has 
1 CONIPIT 
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Dialogue the Fourteenth. f 


conſpire or make war againſt the King, which I thought very ſtrange Doc- 
trine : Since the Prince of Orange ſet forth in his Declaration (which we have 
no reaſon to disbelieve) that he was invited over by divers of the Biſhops, 
Peers, and Gentlemen of the Kingdom; which was ſo far made good, that one 
of the firſt, and divers of the ſecond and third Orders, either declared for him, 


or actually went in to him upon his Landing, beſides thoſe who came over 


with him in a military Poſture. But how they could be juſtified by this Doc- 
tor's Principles, let thoſe look to it whom it concerns, 4 
But I am ſure his whole Sermon was ſo far from edifying, that it gave 


great occaſion of Scandal and Offence to all the honeſt and judicious part of 


his Auditory: for if God's Providence muſt be brought in to juſtify, at eve- 
ry turn, a Rebellion or Revolution (as it is now more ſoftly worded) Icannot 


ſee why the Murder of King Charles I. may not alſo be juſtified upon thoſe 


very Principles; it being ſufficiently known to all that lived in thoſe times, 
that Cromwel and the Rump appealed to their ſtrange and wonderful Succeſſes 
and Victories over the King, and God's delivering him into their hands (all 
which in their Cant they called Providences) as an Indication that God had de- 
{ned him to be taken off in the manner he was; and that their wicked, il- 
legal, and tyrannical Power was that which was thereby ſanQified and or- 
dained by God, and to be ſubmitted to and obeyed, according to the Apo- 


ſtle's Precept, Let every Soul be ſubject to the higher Powers, the Powers that be Rom, 13. 1,2. 


are ordained of God, &c. So that by ſuch a plain and manifeſt wreſting of 
Scripture, the moſt open and barefaced Rebellions and Uſarpations, when they 
prove ſucceſsful enough to carry the outward ſhew of a Civil Government, 
muſt preſently be owned as God's Ordinances : and if this muſt paſs for ſound 


Doctrine, I think it were better wholly to lay aſide the Obſervance of this Day, 


tho appointed by Act of Parliament, than thus to mock God, and at the 
ſame time condema an Action, when done by thoſe we call by the hard names 
of Rumpers, Commonwealthſmen, and Fanaticks ; and yet in the ſame breath juſ- 
tify the very like Practices of thoſe who now call themſelves Aſſerters of the 
Monarchy, and ſeeming Members of the Church of England, who have ſo- 
lemnly declared King James to have abdicated the Throne, upon the Breaches 
of I know not what original Contract, and fundamental Laws; and it thereby 
becoming vacant, have placed the Prince of Orange and his Princeſs on the 
Throne. And the long Parliament, after their execrable Murder of King 
Charles, might, with the like Right and Juſtice, have proclaimed Cromwel (the 
chief of his Enemies and Judges) for lawful King, as he ſet up himſelf after- 
wards for Protector by the like providential Title. 

And tho, I confeſs, the Prince of Orange hath not been ſo cruel to his 
Uncle and Father: in- law, as to impriſon him and take away his Life, but gave 
him an opportunity to make his eſcape; yet whether that did not more 
proceed from Intereſt, than either Mercy or Good- nature, I may have ſome 
reaſon to doubt: becauſe had the Prince either impriſoned him, or put him 
to death, it would have proved diſadvantageous to his Intereſt, and turned to 
his Prejudice, even among the common People of the Nation; and beſides, 
would have prevented the notion of the King's voluntary Abdication of the 
Goveroment, which has been ſince ſo greedily ſwallowed by an hypocritical, 
or at leaſt an unthinking Party of the Houſe of Commons. And how they 
would have proceeded againſt his Perſon (had he ſtay'd here) God knows: for 
they might with the ſame Juſtice have taken away his Life, as declared him to 
have abdicated; that is, (as you your ſelf confeſſed at our laſt Meeting) for- 
feited his Crown. So that to conclude, I ſee no Difference but the changing 
of the Names of the Perſons, that can juſtify this Revolution from the ſame 
Impurations of Treaſon and Rebellion, as the Murder of King Charles I. for 
tho his Son is ſtill (God be praiſed) alive in Fance, yet the Party you have 
ſo much vindicated have done all they can to deſtroy his politick Perſon, by de- 
claring him aQually deprived of all Sovereign or Regal Power as lawful King 
of England. 

F. You have made a ſharp Diſcourſe againſt the Murder of King Charles I. 
and Abdication of his Son King James II. in great part of which, as 1 ſhall 
not oppoſe you, ſo, [ hope, the unwary and indiſcreet handling of this Sub- 
jet by ſome of our City-Preachers, will not prejudice you againſt the late 

Uuuu 2 Revolution, 
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BIBLIOTHECA POLITICA. 
Revolution, and placing the Prince of Orange on the Throne. For 1 agree 
with you, that a temporal Succeſs or Victory of any Party of Men, nay of a 
Whole Nation againſt an Enemy, either foreign or domeſtick, ought not to 
be urged as an evident Token of God's approving the Cauſe they were en- 
gaged in; being ſenſible, that this Argument has been made uſe of not og 
= Cromwel and his long Parliament, both before and after the King's Murder 
and is indeed the common Topick and Refuge of all unjuſt Force and Vio. 
lence committed in the World, and ſerves the Turks at this day for their main 
Argument of the Truth of their Religion, and the Juſtice of their Arms a- 
ainſt the Chriſtians: and therefore before ever we give a judgment con. 
cerning God's Allowance of ſuch Actions (tho ever ſo amazing and ſucceſsful) 
we ought to diſtinguiſh between God's permiſſive, and his declared and ex. 
reſs Will or Providence; without the former of which, no human Actions 
whether good or bad, could ever be brought about : fince tho he has ſo wiſe. 
ly contrived all the Affairs of the World, that even the wicked Actions of 
Men do turn to his own Glory, and the common Good of Mankind, yet his 
direct and declared Will ought never to be made uſe of as an Argument, but 
where the Scriptures ſo declare it, or that the apparent Juſtice and Merits of 
the Cauſe may make us preſame, that God, by his granting Succeſs, does like. 
wiſe allow the Juſtice of the Cauſe. 1 | mo 

I have not therefore, in whatſoever I did or ſhall ſay on this Subject, drawn 
any Argumeat for the preſent Government from that head, nor found their 
Majeſties Right to the Throne on the fallacious Topick of Succeſs. But as for 
your main Objection, and which ſo much ſcandalizes a prejudiced and incog- 
ſiderate Party of our Church, that this Revolution (if adhered to) will ſerve 
to juſtify the depoſing and murdering of King Charles I. I utterly deny; ſince 
there are a great many, and thoſe very material, Differences between that 
Fact, and the Abdication of the late King. . 

I ſhall therefore proceed to ſhew you theſe grand Differences between thoſe 
two Tranſactions; which I ſhall do, Firſt, by enquiring into the Beginning 
and Original of the Diſputes between King Charles and his Parliaments, and 
then comparing them with thoſe which lately happened between the late King 
James II. and his Parliament, and his Proceedings after its Diſſolution : 80 
that if we look back upon the Actions of both theſe Princes, and the Pro- 
ceedings of the Parliament and People of England in oppoſition to them, we 
ſhall find them vaſtly different. Firſt, As to the Original of them, King Charles 
was left involved in a War with Spain by his Father, and being not long after 
unluckily engaged in another with Fance, and denied any Aſſiſtance in three 


ſucceſſive Parliaments, 1 grant he was forced, for the carrying on of theſe Wars, 


to take very illegal Courſes by Loans, and Privy Seals, and other ways to raiſe 
Mony; and being ſo often diſappointed of his Expectations of receiving any 
Benefit by Parliaments, it was no wonder if that Diſlike was afterwards, by 
ſome evil Counſellors about him (who feared to be called to an account for 
what they had acted contrary to Law) heightned to a perfect Averſion to them, 


and he put upon to raiſe Ship-mony by the bare Opinion of the major part 


of the judges, contrary to Law. Vet to ſay truth, this Mony was not vain— 
ly ſquandered away, but really laid out for the uſe of the Navy, in buying in 
of Naval Stores, and building of Men of War, the Royal Sovereign being made 
out of that Mony. But when the neceſſity of the King's Affairs, upon the 
breaking out of the Scotiſn War, obliged him to call a Parliament, he then of- 
fered, if he might have a ſufficient Aſſiſtance againſt them, to have redreſſed 
all thoſe Grievances ; and had certainly done it, had not the Houſe of Com- 
mons, by denying the King that reaſonable Aid he required, obliged him to 
diſſolve them. But when the long Parliament in 1640. came to fit, the King 
having then, upon the Earl of Strafford's and Archbiſhop Laud's being im- 
peached and committed to the Tower, and the Lord Keeper Finch and Secretary 
Windebank's withdrawing themſelves beyond Sea, altered his Meaſures as well 
as his Counſellors, he condeſcended to paſs whatever Laws the Parliament 
thought fit to offer, to ſecure the Nation againſt thoſe juſt Fears of Popery 
and arbitrary Government, which then ſo much perplexed them : So that 
after all theſe unparallel'd Condeſcenſions, they had no juſt reaſon longer to 


continue their Jealouſies and Diſcontents, unleſs they could wreſt from tie 
| King 
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King the whole Power of the Afilitia, which gave the firſt occaſion to that 
unhappy Civil War. 3 5 

I. 1 grant what you ſay to be in great part true; and yet upon your Prin- 
ciples this will not do the buſineſs: for if the King, upon any wilfu] breach of 
the Original Contract (as you call it) and obſtinately perſiſting in it, may be re- 
ſiſted by the People, and declar'd to have abdicated the Government, upon ſuch 
wilful Invaſions of our fundamental Laws and Liberties ; (King Charles I. having 


alſo knowingly perſiſted in thoſe Violations after his granting the Petition of 


Right ſo ſolemnly, in his third Parliament; and after many Petitions of divers 
of his Subjects againſt thoſe Oppolitions, yet they were ſtil] continued:) ſure he 


might with as much Law and Juſtice have been reſiſted, and have had Arms 


taken up againſt him by the People of England, as have been lately againſt his 
Son: And upon King Charles's refuſal ro redreſs them, might alſo have been 
declar'd by the Parliament to have abdicated the Kingdom, by renouncing the 
lawful way of Government of it, according to your ſuppoſed fundamental Con- 
ſtitutions thereof. And yet for all that, the Long-Parliament it ſelf, tho they 
declar'd that the King's ſetting up his Standard at Nottingham was an actual 
making War upon the People of England in their Repreſentatives ; yet neither 
then, nor in the very heat of this War did they ever arrive to that degree of 
Impudence, as to declare the King to have broken his Original Contradt, and 
thereby to have abdicated the Government; but ſtill continued their Addreſſes 
to him for Peace, if they might have had It upon their own Terms : nor yet 
when they bad voted no more Addreſſes to the King, did they ever declare that 
he had forfeited the Crown by his wilful Breach of the Laws, and making War 
upon his People. Theſe things, I ſay, were never done by them, till Cromwell 
and the Army, with the Independent Party in the Houſe, firſt declar'd at St. 
Albans, That the King, by beginning a War upon the People, had committed 
T reaſon againſt them. But your Convention has quite outſtript the old Presby- 
terians, and have not only laid aſide the King as they did, but have alſo taken 
from him the very Title of King, and have declar'd him to have abdicated the 
Government; which Act, I doubt, can never be juſtified by your Notion of ma- 
king him forfeit the Throne by a tyrannical Adminiſtration, and ſo to depoſe 
himſelf. | ns 

F. I am very ſorry to ſee you ſo hard put to it, as to find no way to juſtify 
the late King's Miſcarriages, but by comparing them with thoſe of his Father's 
Reign ; which tho I grant them to be very great, and in ſome things worſe 
than thoſe of his Son's, yet were they chiefly at the beginning of his Reign, 
and indeed before he had granted the Petition of Right, when he had in truth 
very much violated the Laws of the Kingdom, by exacting illegal Loans, and 
Impriſoning thoſe that refus'd to pay them; as alſo by levying Soldiers, and 
requiring the Counties to furniſh the Charges of Coat and Conduct- Mony for them, 
contrary to Law. I grant alſo that his appointing Commiſſioners to try, con- 
demn and execute Soldiers by Martial Law in time of Peace, was againſt the 
known Laws of the Land, as alſo quartering them in private Houſes, whether 
the Owners would or not; and then his impriſoning divers People of Quality 
without any Cauſe ſhewn, or Time limited, and without ſuffering them to be 
delivered by Habeas Corpus, as by Law they ought, All which Grievances being 
briefly ſummed up in the Petition of Right, were (tho not without ſome diffi- 
culty) at laſt redreſs'd by the King, in that remarkable Anſwer, I have al- 
ready cited, Soit Droit fait come il est deſire. And altho there may be a great 
deal ſaid by way of Excuſe in the King's behalf, for thoſe ll}egal and Arbitrary 
Proceedings; as that he then found himſelf engag'd in a War with the Em- 
peror and Houſe of Auſtria about the Palatinate, and that at the delire of the 
Parliament; and notwithſtanding | 
them in the three firſt Parliaments of his Reign, he was forc'd to make uſe of 
thoſe exorbitant Methods to raiſe Mony to carry on an unſucceſsful War againſt 
Spain and the Emperor, in order to reſtore the Prince Elector his Brother in-law 
to his Inheritance: tho who were the Cauſe of this Neceſlity, whether the 
King or the Houſe of Commons, I ſhall not now diſpute. But whoever was in 


the fault, it was ſufficient that the King redreſs'd all thoſe Grievances in the 
third Parliament of his Reign. And yet even before that time, I affirm there 


was no juſt Cauſe for the People to take up Arms, ſince (as] ſaid at firſt) thoſe. 
t Oppreſſions 


when he could receive no aſſiſtance from 
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Oppreſſions were either but light, or elſe fell only upon ſome Trading Men 5 


and I have already laid it dowa fora Rule, “ That it is never lawful to reſiſt 


the King's Commands by Force, but when they ſtrike at the very Root of 
te the Conſtitution, and become not only general, but inſupportable by the 


© gubjects, and that there are no hopes left of redreſs by Parliament; Which 
< 1 do not ſee was the Caſe at that time, ſeeing the King at laſt did remedy 
tc all thoſe Grievances by a Parliament.“ 

M. I grant it might be as you ſay ; but did not the Nation quickly fall into 
freſh Diſcontents by the King's exacting of Tonnage and Poundage from the Mex. 
chants, before thoſe Duties had been new granted and confirmed by Act of Par. 
liament? And alſo, by his clapping up divers of them for refuſing to pay it? 
Nay, did he not alſo, ſome time after this, by the Opinions of almoſt all his 
Judges, and Advice of his Privy Council, levy Shzp- 4ony upon the whole 
Kingdom by his own Proclamation, and committed divers Gentlemen to Priſon 
that refuſed to pay it, nor would admit of any Habeas Corpus to releaſe them: 
I ſhall omit divers other things of leſs moment, ſuch as his diſpenſing with the 
Statutes againſt Popiſh Prieſts and Jeſuits, and his releaſing and pardoning of 
them, when they were condemn'd : as alſo his making ſeveral Popiſhly inclin'q 
Lord Lieutenants, Deputy- Lieutenants, and Juſtices of the Peace; his turning 
out the Lord Chief. Juſtice Crew, becauſe he declar'd himſelf againſt the Loan; 
and impriſoning the Refuſers of it during pleaſure ; and would alſo have turn'd 
out the Lord Chief Baron Walter upon the ſame account, had he not held his 


Place by Patent, Quamdiu bene ſe geſſerit , and yet nevertheleſs he was for- 
bidden ſitting in that Court any more: which things are but the ſame in 


effect, as the Convention have put into their late Declaration againſt the preſent 
King; and therefore I muſt ſay again, that the one is no more to be defended 
than the other. But if theſe things did not deſerve any Keſiſtance, or Abdication 
of the Father; why ſhould the like, nay leſs, matters have that tragical effect 


upon the Son ? 


F. | ſhould not have deſir'd to enter upon this odious Compariſon, or to rake 


into the Aſhes of the Dead; yet, fince you will put me upon it, give me 
leave to tell you my Opinion freely, of this part of the Reign of King Charles I, 
that thoſe Violations upon the Laws you mention, were ſo great and general, 
that had they been as obſtinately perſiſted in, when the Parliaments met in 
1640, and 41, I doubt not but they might have produc'd (and that lawfully) 
the like Effects, as his Son's Miſcarriages have ſince brought upon him, by his 
going away, rather than he would ſuffer them to be redreſs'd by a Free Parlia- 
ment. But his Father was better advis'd, and either redreſs'd thoſe Grievances 
and Oppreſſions the Nation complain'd of before thoſe Parliaments ſat, or elſe 
yielded to the Parliament's Declarations againſt them, and gave up the Offen- 


ders to be puniſh'd according to Law, Thus for example, before the Parlia. 


ment ſat in 1640. he releas'd all thoſe Gentlemen and Merchants that were 


in Priſon, for not paying Ship- Mony, Tonnage and Poundage, &c. And as for 


Sbip- Mony, he acquieſced with the Judgment of both Houſes, who condemn'd 
It as illegal; and left all the Judges that gave their Opinions for it, to the 
Judgment of the Parliament. He alſo ſign'd a Bill to take away Tonnage and 
Poundage; as alſo another to attaint the Earl of Strafford for endeavouring to in- 
troduce an Arbitrary Government, and ſubvert the Laws of the Kingdom. He 
alſo paſs'd ſeveral other Acts for the taking away of the Star-Chamber, and High- 
Commiſſion Courts, and even for taking away the Votes of the Biſhops in the 
Houſe of Peers: And laſt of all, he paſs'd that unparallel'd Act I now men- 
tion'd, of making the Parliameat not capable of being adjourn'd, prorogu'd, 
or diſſolv'd, without their own Conſents: ſo that he omitted nothing (as 
know of) that was deſir'd of him for the redreſs of all thoſe Grievances that 
the Nation then juſtly complain'd of ; thoſe Perſons who were accounted the 
Authors of them, being either executed, impriſoned and fined ; or elſe ſav'd 
themſelves by Flight. 

But as for what you ſay about that King's pardoning Popiſh Prieſts, and ſuſ- 
pending the Laws againſt Roman Catholicks, and turning out of Judges; they 
were nothing like what his Son King James hath lately done in that kind. For 
in the firſt place, his Father never did more in pardoning Prieſts, than what 


Queen Elizabeth, and King James I. had often done before; who ſeldom or 
. never 


Dialogue the Fourteenth. = 

never executed any, only for being Prieſts, unleſs they had alſo been found 
guilty of ſome other Treaſon : Nor do I know of any Law there then was in 
force againſt Roman Catholicks, the Execution whereof was openly ſuſpended 
by any Proclamation; tho I confeſs thoſe Juſtices of Peace, who were found 
moſt active in putting ſuch Laws in execution againſt Papiſts, were commonly 
put out of Commiſſion : but as for the turning out of Judges, you can inſtance 
only in one who was ſo turned out, becauſe he wonld not agree to the Loan; 
and as for the other, you your ſelf grant it was only offer'd at, but could not 
be done: But what is this to the turning ont of three, or four, or five Judges 
at a time, becauſe they would not conſent to give their Opinions as the Conrt 
would ha ve them, even in matters of the higheſt Importance; and then put- 
ting Papiſts, or elſe Men of the looſeſt Conſciences, and leaſt Law, in their 
Places, as was lately done? What is the pardoning of a few Prieſts, and the 
ſilent exempting ſome Roman Catholicks from the Penalties of the Laws made 
againſt them, in compariſon of a general and avon'd Suſpenſion, not only of all 
Laws againſt them, but alſo of all thoſe concerning Religion whatſoever? This 
ſure was never practis'd by any King of England before our Times. 

To conclude : Let us now ſuppoſe that in the Year 1641. the King, inſtead 
of redreſling all thoſe Grievances and Violations of the Laws we have now 
mention'd, ſhould have withdrawn himſelf into Ireland, and there have join'd 
himſelf with the Iriſß Rebels, and by the aſſiſtance of the King of France, had 
made war upon this Kingdom; declaring that he would never put up his Sword, 
till he had made himſelf abſolute Maſter of all our Laws and Liberties : What 
think you the Parliament which was then fitting would have done in this Caſe ? 
Can you believe they would have fat ſtill, without paſſing a Vote againſt the 
King's Arbitrary and Tyrannical Proceedings? No certainly, they would ne- 
ver have ſtopped, till they had declared him, by thus becoming a publick Ene- 
my to his People, to have abdicated, or forfeited all his Right to the Govern- 
ment of this Kingdom; or elſe, I think, they could by no ways have ſecured 
the ſafety of it. | | N 

A. But pray let me ask you one Qneſtion more, before you proceed farther; 
ſince you have not yet anſwer'd my Objection: Why did not the Parliament 
then do ſo, when the King did afterwards actually declare War againſt 
them? | 05 
F. There were ſeveral good Reaſons for that: As Firſt, Becauſe they could 
not but know in their own Conſciences, that the King, before his departure from 
London, had already given them all the Security, againſt thoſe Oppreſſions and 
Violations that had been formerly committed, as they themſelves could deſire. 
And Secondly, Becauſe they knew what they inſiſted upon with ſo much heat, 
to wit, the diſpoſing of the Ailitia of the Kingdom, had been in the King's 
and his Predeceſſors diſpoſal, from time beyond Memory; ſo that there needed 
an expreſs Act of Parliament to take it from him by Law, (as they themſelves 
at firſt acknowledg'd:) And it was nothing but the Tumults that were raiſed 
in London by the Rabble's coming down to petition the two Houſes, and by 
their violent inſiſting to have the whole Power of the Militia out of his hands 
(which was indeed to take from him the chief Regal Power, that of the Sword) 
could have thus forced him from the Parliament, and to take up Arms, when 
he had neither Men nor Mony to pay them, the Parliament having ſtopped his 
Revenues, ever ſince his going to Hull. And therefore, ſecing they had no 
other Cauſe, but their own Fears and Jealouſies to juſtify what they did ; they 
had no way to do that, but by laying all the fault upon the King's evil Coun- 
ſellors, who had carried him away from his Parliament, to incite him to make 
war againſt it; to remove him from whom, and to bring him back to his 
Parliament, they made the chiefeſt pretence for the War : yet notwithſtanding 
there were {till left in the Houſe a great many honeſt well-meaning Men, call'd 
Puritans (the Name of Presbyterian being not yet in faſhion;) and who, tho 

they were againſt all Arbitrary Proceedings, yet nevertheleſs loved Kingly 

Government, and did not deſire his Majeſty*s Ruin, ſo long as there were any 
hopes left of coming to an Agreement with him, upon ſuch Terms as they 

thought would beſt ſuit with the Presbyterian Diſcipline, and the Rights and | 

Liberties of the People: and theſe were for ending all Differences by a fair 


Treaty, and afcerwards voted the King's Conceſſions at the Ie of Wight to be 
ſatisfaQory ; 
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ſatisfactory; and being for this alone driyen out of the Houſe by Cronwel, ang. 


bis Independent Factioh, were call'd the excluded Members, and were the 


1 


very Men, who being aftetwards brought again into the Houſe by General Monk, 


A. I cannd Pe Jen pävs given me a'fait Account of theſe Trang, 
actions; Vet metifioks, alte es Your Principles, Kran ſce no reaſon why 

Je might not ha ye riſen Ip in Atms agaitiſt the King in that long Inter. 
val of karliaments, when be levied Ship: Mony, and (as ou own) did io many 


1 
1 


joins with, him, in Vöting for a Free Parliament, or Convention, which (yon 


44. | cannat. deny, hut 


71 


W . 


5 fie things, and th b; bp ret him whether he would or not, to call a Par- 


liament, to redreſs thoſe Oppreſſons and Grievances the Nation then lay under: 
nd yet you, cannot ſhew-me any Man in England, who had either the Will or 
e to raiſe a Rebellion againſt the King, Uvridg thoſe eleven Years that 


thoſe things were tranſacted ; ſo well were the People ſatisfied with his Majeſty 


Government, notwithſtanding all the ſecret Mur murings and Diſcontents of 
ſome leading and factious Men againſt his Proceedings. And therefore, when 
the Scots fir invaded England upon the account of the New'Seryice-Book, | 
annot find but the major part of our Nobility and Gentry were well enough 
atisfigd with the. King's Proceedings, and ſerv'd him with great Courage and 
Fidelity at bis Er Expedition . Co OTE a POT. 7 
F. it this be ſo, you your ſelf have given me a ſufficient Reaſon,” why neither 


the People, nor any part of them, ought then to have taken vp Arms againſt 


the King z. for if the Major part were ſo well ſatisfied, as you, make them to 


* 


be, it was align that the Oppreſſions were either not general, or elſe but very 
light, and eaſy to be borne; and therefore (no doubt) they ought to wait the 
King's time when he would call a Parliament, rather than involve the Nation 
in a bloody Civil War, which 1 never ſoppoſe l-wful, but as the laſt and only 
Remedy, (as our Caſe lately was.) And beſides all this, you know very well, 


that Sbip-Mony (which was the chiefeſt and moſt illegal of theſe Oppreſſions) 


was declar'd to be according to Law by all the Judges of England in the Exche. 
quer-Chamber, except two, who I grant argued - againſt it, with greater Law 
and Reaſon, than the Majority of them could produce on the other ſide, ag 
appears by their Arguments, ſince printed in Dr. Franklin's Annals : yet, how- 
ever, ſo long as the Judges are look'd upon as the Interpreters and Declarers 


of what is Law in doubtful Caſes in the Intervals of Parliament; I told you 


at our laſt Meeting, that whatever is done under ſuch a Colour of Law, ſup- 
ported by their Determinations rightly given, ought not to be oppoſed or 
reliſted by the Subjects, till their Judgment be revers'd and declar'd illegal by 
Parliament. 5 | 5 5 E 

But indeed you are ſomewhat miſtaken in matter of Fact: for tho I admit 
that Ship- Mony was a very light Tax in compariſon of what we have felt ſince, 
and that moſt of thoſe Impriſonments you complain of, fell only upon ſome 
particular Gentlemen and Merchants, who refus'd to pay Ship. Mony, and Ton- 
nage and Poundage ; yet was the Nation very highly diſſatisfy'd for all that, 
when the Scots came in, eſpecially after the Parliament (in 1640.) was diffolv'd, 
becauſe they would not agree to the King's demands, of fifteen intire Subſidies 
for the Scote/h War: and tho 'tis true, the Nobility and Gentry attended the 
King in the firſt Expedition againſt the Scots with a ſeeming Alacrity, as they 
were by their Tenures bound to do, and that there was alſo a mercenary Army 
raiſed upon Pay; yet it is very plain, by the great unwillingneſs of the gene- 
rality of the Soldiers, as well as Commanders, to fight againſt the Scots, as 


alſo by the Interceſſion of the major part of the Engliſh Lords for Peace, 


and the mighty Joy, which, appeared at the Pacification; I ſay, it is very plain 
upon theſe Conliderations, that moſt of the Engli/h Nobility and Gentry were 
not well ſatisfied with that Mar, becauſe they very well knew, That when once 
the Scots were wholly ſubdued and brought under, the King might then take 
upon him to do even what he pleaſed with his Engliſh Subjects. 
1, 1 ſhall not farther diſpute, what you ſay concerning this matter; but 
deſire you only to conlider,, That according to, your own Argument, if the 
Opinion of the major part'of the twelve Judges, in the Interyals of Parlia- 
ment, be ſuch a Declaration of Law to the People (how illegal ſoever it might 
be in it ſelf) as they ought by no means to gainſay or reſiſt; then by a 25 
. e 5 | 3290 
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tutes at once concerning Matters of Religion, which (as I have already proved) 


who had endeavour'd to put it in execution: And laſtly, his ſetting up his 
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of Reaſon, the taking up Arms by thoſe Noblemen and Gentlemen who joined 
with the Prince of Orange is not to be juſtified, ſeeing that the King had the 
Judgment of moſt of his twelve Judges on his fide for diſpenſing with the 
Act concerning the Oaths and Teſt. 27 | 

FE. I own what you have now ſaid would have been cloſe and home to the 
Caſe, had this been ſo declared by their Judgments upon a ſolemn Argument 
of the point in the Exchequer-Chamber, as had been done in the Caſe of Ship- 
Mony but it was ſo far otherwiſe in this, that you may very well remember 
the King would not permit the Judges ſo much as to argue the Caſe, or give 
their Opinions in publick, but only in private in Serjeant's-Inn, and that too 
after they had been cloſetted by my Lord Chancellor; and thoſe were turned 
out that would not be brought over to his Opinion, and ſuch put into 
their places as promiſed to comply. And beſides all this, the King's De- 
claration of Indulgence was not a Diſpenſation in one particular Caſe, or 
Act of Parliament alone, but an actual Suſpenſion of above forty Penal Sta- 


was as good as a downright Abrogation of them; and ſuch a Suſpenſion had li 
been before declared unlawful in the Caſe of Thomas and Sorril, in the Lord | 
Chief Juſtice Yaughan's Reports, which I mentioned at our laſt Meeting. Now 
if you can ſhew me any thing like this done by King Charles the Firſt in the 
buſineſs of Ship-Mony, I grant your Objection to be good, other wiſe not. 

M. But pray give me leave to urge this matter a little farther concerning 
the Lawfulneſs of the War made by the Parliament againſt Charles the Firſt, 
in defence (as they pretended) of their Religion and Civil Liberties, againſt 
the King's Uſurpations upon both; for which they had a very ſpecious pre- 
tence, ſince the King had left the Parliament, not upon any direct or 
open Force or Compulſion, but only upon a bare Surmiſe, follow'd by a De- 
claration, that he thought he could not be ſafe any longer at London, for fear 
of the Tumults of the Rabble. Now when the Parliament had upon this de- 
clared, That his Majeſty's Departure and continuing from his Parliament, not- Ruſh. Hiſt. 
withſtanding their humble Petitions for his Return, was an Obſtruction to the Collett. Par. 3. 
Affairs of Ireland; and that thoſe who adviſed him to go away were Enemies * 
to the Peace of the Kingdom, and juſtly ſuſpected to be Favourers of the rſh 
Rebellion: and farther, upon his going to Hull, and his hoſtile Preparations 
againſt that place, the two Houſes had in a Declaration, publiſned for their 
Juſtification, that all that Sir John Hotham had ated in that Affair, had been Id. ib. p. 611. 
done by their Order; and that the King's Proceedings were unſuitable to his 
Declarations of never having an intention to make war againſt the Parlia- 
ment: And farther, upon his Majeſty's iſſuing out his Commiſſions of Array, Id. ib. 658. 
they voted them contrary to Law, and againſt the Liberty and Property of 
the Subject; and that all thoſe that acted in putting thoſe Commiſſions in ex- 
ecution, were Diſturbers of the Peace of the Kingdom, & c. and farther de- 
clared it lawful to reſiſt by force of Arms all thoſe Nobiemen and Gentlemen Id. p. 766. 


Standard at Notting ham, and marching with an Army towards London, was an Ib. 787. 
evident Declaration of his actual beginning a War againſt them; whom then could 
the Nation better believe in this caſe, than their Repreſentatives in Parliament? 

So that if you will ſuppoſe our preſent King James to have forfeited or ab- 
dicated the Kingdom, becauſe the Convention hath lately declared ſo, you 
ought then to quit your old Cavalier Principles, and to own the late War 
againſt King Charles the Firſt, being only defenſive on the Parliament: ſide, 
to have been juſt and lawful by like parity of Reaſon, as you ſaid; for ſurely 
a Declaration of both Houſes of Parliament, called by the King's Writ, ought 
to be looked upon as of much greater Authority than that of a Convention, 
who have met and ated without any legal Authority to call them together. 

F, You have indeed played the part of a ſtout Advocate for the Presbyterian 
Party 1n the Long Parliament, which I know you urge againſt me only as Ar- 
gumentum ad hominem, whereby you would prove me an Apoſtate from my for- 
mer Principles; but I hope, for all that, ſo far to vindicate the late Proceed- 
ings of the Convention, as to ſhew that they have done, and declared nothing 
in their Vote or Declaration concerning King James, but what may very well 
be juſtified upon my old Cavalier Principles. 
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BIBLIOTHECA PoLITICA. 
ls order to which, pray take notice, firſt of all, that I lay down as a ground 
of what I have to ſay on this Subject, That the greateſt part of the Nobility 
and Gentry, who took up Arms on the behalf of King Charles againſt the Long 
Parliament; never believed any abſolute irreſiſtible Power in the King, or thoſe 
commiſſioned by him, if they acted againſt the known Laws of the Land; for 
this indeed is a new Doctrine, preached and {et up ſigce that time only to ſerye 
a turn. Secondly, That the Nobility, Gentry, and People of England, who 
underſtood any thing of the Grounds of this Quarrel between the King and 
the two Houſes, by fighting on the King's fide, and ſupporting his Cauſe, 
never intended thereby to make him an Arbitrary Monarch, and to give him 
a power over the Perſons, Eſtates, and Liberties of the People of this King- 
dom, but only (as his Majeſty himſelf ſet forth in all his Declarations) to de- 
fend the King's juſt Rights, as alſo thoſe of the Church of England eſtabliſhed 
by Law; both which were then invaded by that Parliament, Thirdly, That 
no ſober Man of the King's Party then did (any more than we do now) ſup- 
poſe the Judgment either of the whole,- or major part of the Parliament, to 
be an infallible Rule of Law or Obedience, but only as far as it agreed with the 
antient and known Laws of the Kingdom: and hence it was that many No- 
blemen and Gentlemen, who were for the King, refuſed to yield Obedience to 
thoſe commiſſioned by the Parliament, according to their Ordinance for ſettling 
the Militia. And therefore as they refuſed to own the Power of the Parliament 


when it was illegal, ſo I freely grant, that upon the fame grounds both you 


and I, and any conſidering Man, have alſo the like Right to examine whether 
the late Votes and Declaration of the preſent Convention were according to 
the antient fundamental Conſtitution of the Kingdom, and the publick Good 
and Safety of the Commonwealth, or not; for otherwiſe all the Diſcourſes 
that you and I have had upon this Subject are altogether in vain, and to no 
War : | 
? M. But to urge this matter a little farther ; tho it be lawful (upon your 
Principles) for the Parliament, when fitting, to be Judge of its own and the 
Peoples Danger of loſing their Religion and Civil Liberties, and of the King's 
Encroachments upon them; yet when the King came to the Houſe of Com- 
mons, to demand and ſeize the five Members, and had failed in the Un- 
dertaking, they were never after that ſatisfied with his ceaſing farther Proſe— 
cution, but judging themſelves and the Nation in imminent danger, as long 
as the King had any power to hurt them, they would not be ſatisfied unleſs 


the Militia of the Kingdom were wholly put into Commiſſioners of their own 


Nomination; eſpecially when after the breaking out of the Jriſh Rebellion, &c. 
Sir Phelim Oneale, their General, pretended to ſhew the King's Commiſſion for 
what they had done. So that (to argue on the ſame Principles) it the Nation 
were then in great danger, and that its Repreſentative, the two Houſes of 
Parliament, were the ſole and proper Judges of this Danger, then upon the 
King's refuſal to paſs a Bill to ſettle the Militia out of his power into indif- 
ferent Hands, was certainly a Denial of granting all means neceſſary for the 
publick Peace and Safety of the Kingdom, and conſequently the Parliament 
might upon the ſame grounds juſtify their raiſing an Army to force it. | 
F. I confeſs you have urged all that ever was, or can well be {aid in Juſti- 
fication of the beginning of that unhappy Civil War by the Long Parliament: 
yet give me leave to tell you, that I think it will not do the buſineſs; for 
whenever the King and Parliament differ about the Exerciſe of any part of 
the Supreme Power, ſuch as is that of the Militia, that great Power of the 
Sword, which when there is any Diſpute about it, or even when it is feared 
the King will abuſe that Power to enſlave the Nation, ought to reſide in King 
and Parliament jointly ; whereas it became then divided, both the King and the 
Parliament ſeparately claiming their Right to it. But at this preſent Revolu- 
tion, the King being gone away without leaving any Deputy or Vicegerent be- 
hind him, or calling a Parliament before his Departure, the Queſtion now 4- 
riſes, Whether by his Departure his Right to govern be loſt or not? And 
tho the preſent Convention have determined that it is, yet J muſt ſtill own, 
that neither you nor I are obliged to ſtand to their Judgment any farther 
than former Precedents from Hiſtory, and Declarations of Parliament, and 


Statutes ſhall incline us; for we mult not blindly take the ordinary Books of 
1 Reports 
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Reports (which are but the Opinions of private Judges) for Law in ſuch great 
Caſes: therefore ſince nothing but the Juſtice and Reaſon of the thing ought 
to determine us in theſe matters, I ſhall endeayour to examine them to the 
bottom. CO | | 

Therefore the Parliament is not infallible, and always in the right, nor the 
King always in the wrong; ſince that may fall out either way, according as 
either of them, through an Exceſs of Ambition or Deſire of Power on one 
fide, or too much Encroachment upon the Prerogative on the other, may give 
the firſt occaſion for a War. I ſhall now comply ſo far with you, as to 
grant, that the breaking out of the Rebellion in Jre/and, and the Queen and 
thoſe of her Party ſo notoriouſly favouring the Papiſts, and Sir Phelim O- 
neale's pretending to have the King's Commiſſion to raiſe Rebellion, and mur- 
der the Proteſtants in Ireland, together with the King's Attempt to ſeize the 


ment to deſire to have the Militia ſettled in ſome hands that they could con- 
fide in. Yet truly to determine whether the King or Parliament were in the 
wrong, he in denying, and they ſtill urging to have the Militia ſettled accord- 
ing to their own pleaſure, will give us occaſion to look back, and take a ſhort 
View of the moſt material TranſaQions of thoſe Times. 

My next buſineſs therefore ſhall be to ſhew you what great things the King 
had done to fatisfy the Parliament and the whole Nation, that he did not in- 
tend to govern arbitrarily, but to make a general Reformation of whatever 
had been amiſs in the former part of his Reign: for at the beginning of this 
Parliament, beſides the declaring of Ship- Mony, Tonnage, and Poundage, with 
ſeveral Monopolies, to be illegal, he paſſed a Bill for Triennial Parliaments ; 
by which, in caſe of a failure of the iſſuing out of the King's Writs in due 
time, the Sheriffs were impower'd to iſſue out Precepts for the Choice of 
Members to ſerve in Parliament, who were required to meet accordingly. 
After this he paſſed that unparallel'd Act, which was indeed the main cauſe 


of giving the Parliament credit to take up Moneys to pay off the Scoriſh and 
Engliſh Army, the King tied up his own hands from proroguing, adjourning, 
or diſſolving that Parliament without their own Conſents: by which Act the 
Supreme Power became divided, and the Parliament was made wholly indepen- 
dent on the King; which indeed produced a great Alteration in the very Con- 
ſtitution of the Government it ſelf. At the ſame time (tho with much diffi- 
culty) he paſſed the Bill of Attainder againſt his late chief Miniſter the Earl of 
Strafford, for certain Crimes and Miſdemeanors, which certainly were not High 
Treaſon at Common Law. + as | 

Then the better to ſatisfy his People, the King within leſs than two Months 
after paſſed two Acts for taking away the Star- Chamber and High-Commiſſion 
Court; and having done all theſe unparallePd Acts of Grace, he adjourn'd the 


that Kingdom. 


But to let you ſee that nothing leſs than the depriving of the King of his 
antient and undoubted Prerogative would ſerve the turns of an unquiet Faction, 


Houſe of Commons took a freſh occaſion of aſperſing his Majeſty's Govern- 
ment, by contriving a Petition with a Declaration, called a Remonſtrance of the 


their re-ſitting after their late Adjournment, was paſſed by a very ſmall Ma- 
jority of Votes, notwithſtanding Sir Edward Deering's, and divers other worthy 
Members arguing and proteſting againſt it : ſo that the Debate laſting from three 


came to a Vote; which made Sir Benjamin Rudyard compare it to the forced 
Veraitt of a ſtarved Fury. This mp WT to the King, baby Bi an 
invidious Repetition of all the paſt Miſcarriages and Grievances of his Reign, 
tho they had been all, or moſt of them, either long ſince over, or already re- 
dreſſed, and taken away either by particular Acts, or Votes of Parliament. 
This Declaration and the Petition, tho they were anſwered by another pub- 
liſhed by the King for that purpoſe, and written with great Strength of Rea- 
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five Members, might then ſeem juſt Occaſions for the two Houſes of Parlia- 


of all the Wars and Confuſions that followed; whereby, under the pretence 


Parliament, and went into Scotland, in order to quiet the late Commotions of 


you muſt know, that during the King's abſence, this diſcontented Party in the Ruſh. ib. 437. 


State of the Kingdom; which being brought into the Houſe of Commons at | 


of the Clock in the Afternoon till ten the next Morning, it cauſed many of yy. 
the Members, through Weakneſs or Wearineſs, to leave the Houſe before they py Yn 
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Dugdale*s ſon; yet their Paper bad fo far obtained the end for which it was Publiſhed, 

ſhort Vico, cc. 25 fo render his Government and Miniſters odious to a great many well-meaq. 

p. 73. See the ing People, who gave entire credit to whatever their Repreſentatives had 
et fort 5 | | 


Anſwer at 
arge. ET. . 8 g - 2 1 
. But indeed all this tended towards their main end of getting the Militj, 
into their own hands, ſince they knew when they had that, they could ea. 
fily accompliſh whatever elſe they had a mind to; and for this pyrpoſe ſome 
of that Faction inyented and ſpread abroad divers horrid Plots and Conſpi- 
Id. p. 76,77+ racies againſt the State, of which the Hopſe of Commons hag ſeveral falſe 
Informations, and ſeemed to give credit to them; as that a great multitude 
of Papiſts and other Malignants were about to riſe in Arms; alſo of great 
Forces to he ſent out of France and Denmark to aſſiſt the King to enſlaye the 
Nation, and alter the Religion eſtabliſhed : of which Reports there was not 
a word true, as the People were afterwards convinced of, when it was too late. 
Yet at preſent theſe Stories had ſo far wrought the effect for which they were 
raiſed, that diyers Apprentices, and others of the meaner ſort of the City of 
Id. p. 78. London, coming down in great multitudes to Whitehall and Weſtminſter, peti- 
Ruſh.ib.p.462. tioned againſt the Biſhaps, and demanded them to be excluded the Houſe; 
Id. p. 466. which Clamours, with other ſaucy reflecting Language againſt the King, ſo far 
proyoked him, that he thereupon. iſſued out his Proclamation againſt ſuch ty. 
multuous Aſſemblies, as contrary to Law; and at the ſame time, by the Ad- 
vice of the Judges, he iſſued farth an Order to the Sheriffs of Middleſex, and 
uſtices of Peace of Weſtminſter, for the ſetting of a Watch or a Guard about 
the Hall and Parliament-Houſe: at which, when it came to be put in execu- 
tion, the Houſe of Commons took offence, and having examined the Conſta- 
5 ib. 456, bles and Under-Sherifts that ſet the ſaid Watch, they voted it a Breach of 
ud. ib. Privilege to ſet Guards about their Houſe without their Conſent, and there- 
upon ſent their Serjeant to them to order their Diſcharge; and Mr. Long, a 
Juſtice of Weſtminſter who had ſigned the Warrant, was ſent to the Tower, 
as having exceeded the Authority given him by the Writ, in ſending down 
armed Men ta the Parliament-Houſe, without acquainting them with the ſame, 
And yet, which was more ſtrange, a few days after they thought themſelves 
in ſuch danger of a malignant Party (as they called them) that they addreſſed 
Ruſh.ib.p.471. to the King that they might have a Guard out of the City, to be commanded 
by the Earl of Eſex; which Requeſt being deny'd, and civilly put off by his 
Majeſty as unneceſſary, they thereupon order'd Halberts to be provided and 
brought into the Houſe for their better Security: But the truth was, the Fac- 
tion looked upon themſelves in no danger from that Party of the Mob that 
cried out againſt the Biſhops, tho at the ſame time they inſulted both the 
King and the Lords that were not of their Party; whilſt the ſame Men pre- 
tended they were afraid of having their Throats cut by certain malignant 
Officers of the late disbanded Army. But this was only a pretence in order 
to put the Nation into a poſture of Defence under confiding Perſons of their 
own Nomination, and to get the Militia, or whole Force of the Nation, into 


their own hands. py 
M. I think ſo far you are in the right; pray go on to ſhew by what means 


they obtained it. 
F. I ſhall proceed to do fo in as few words as is poſſible, for the true Rela- 


| tion of ſo many and ſo various Tranſactions, as quickly followed each other. 
Dugd. ib. p.81. When the King found that there was a malicious, prejudiced, and turbulent 
| Party in both Houſes, who made it their buſineſs, inſtead of healing the 
 Breaches between the King and them, to make them wider; and the Ring- 

Leaders of this Faction were the Lord Kymbelton in the Houſe of Peers, and 

in that of the Commons, Mr. Hambden, Mr. Pym, and three others whom 1 

need not particularly name, and who were alſo believed by his Majeſty to have 

had a chief hand in exciting the Scots to take up Arms, and enter England as 

Nun, Ib. p. they had done: he thought fir by his Attorney-General to impeach thoſe 
172,474 Members at the Bar of both Houſes of High Treaſon, upon ſeven Arti- 
cles then exhibited ; and then for the better Proſecution of this Accuſation, he 
commanded their Chambers and Studies to be ſearched, and their Trunks 

with their Papers to be ſealed up. This was not only voted a high Breach o 


Privilege by the -Houſe of Commons, but the Lords alſo thereupon orden: 
that 
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at they ſhould be forthwith open'd and deliver'd to their Owners, And 
o_ the King did by his Serjeant at Arms demand the ſaid Members to be Id. p. 476. 
taken info caſtody, they were ſo far from complying with that Demand, that 
the Speaker, by the Order of the Houſe, commanded them to attend de die in 
diem, till the Houſe ſhould take farther order about it. So that tho Treaſon, 
Felony, and Breach of the Peace, have been at all times excepted out of the 
Privileges of Parliament, yet it ſeems the Law was otherwiſe with them, and 
they declared that- none of their Members were to be ſeized on any account 
whatever, without the Leave and Conſent of the Houſe of Commons. W here- 
fore, when the King found he was not like to obtain any thing by his Impeach- 
ment, unleſs theſe Members could be firſt ſecured, he was by the Queen, or 
ſome others near about him, put upon a raſh and violent Action, which was to 

o in Perſon to the Houſe of Commons not only to demand, but ſeize the Per- Whitl. ib. p. 
Pas of the five Members; which, being attended with his Guard of Penſio- 50. 
ners, and about two hundred other Courtiers and Gentlemen armed with 
Swords and Piſtols, he endeavour'd to perform : but when the King came into 
the Houſe of Commons, he found none of thoſe Members he looked for, for 
they having notice of his caming, were withdrawn before he could get thither. 
But as I do not juſtify the King's Proceedings, in going to the Houſe of Com- 
mons in Perſon to arreſt thoſe Members, ſince the King cannot in Perſon exe- 
cute the Office of a Meſſenger, or other inferior Officer; for then there could 
be no Perſon left to whom the Subject might appeal: ſo thus much may be ſaid 
in his excuſe, that he did not take this Courſe till he found all other gentle 1 
Methods utterly deſperate. | | 617 
But to proceed: When upon the Votes of the Houſe of Commons, that Id. p. 479. Wy! 
this Action of the King's, in coming to the Houſe in a warlike manner to ſeize —_ | 
their Members, was a high Breach of Privilege; and when, upon the ſeveral {1 
Petitions from the City and divers Counties in their bebalf, they were brought 
by a Rabble of Watermen, and other deſperate Fellows, as it were in tri- Dugd. p. 82. 
umph; then he found it in vain to proſecute his Impeachment againſt them 
any farther: and ſo he gave the Houſes of Lords and Commons notice, That 
he would for the preſent not only wave his former Proceedings, but, as a far- Ruſh. p. 488. 
ther Teſtimony of his uafeigned Intentions towards his People for the better 
compoſing of this matter, and removing all their Fears and ſealouſies, he of- 
fer d to grant ſuch a General Pardon to all his loving Subjects, as ſhould be 
thought convenient by both Houſes. But this was refuſed by the Commons, 
and nothing would ſerve to quiet their Minds: but being full of needleſs Fears 
and ſealouſies, put into their heads by falſe Reports, and feigned Letters of 
ſtrange Deſigns to ſeize on, and murder the Members of Parliament; they not Ruſh. Hiſt. Col. 
only ordered a Guard for their own ſafety, conſiſting of the City Trained- Par. 3. Vol. 1. 
Bands, under the Command of Colonel Skippoy, but likewiſe ordered a Guard P. 4% _ 
to be ſet upon the Tower, that ſo no Ammunition nor Proviſions ſhould be car- 10, ib. P. 495. 
ried from thence without the Authority of Parliament: and alſo that Sir John 
Hotham ſhould take the Command of the Town of Hull, and ſecure (that is, 
ſeize) the King's Magazine of Arms there, and ſhould not deliver them with- 
out the King's Authority, ſignified to. him by the two. Houſes of Parliament : 
which was indeed to take away the Command of the King's Arms and Stores, 
bought with his own Mony, without any juſt cauſe ſhewn, except, as | faid 
before, their own cauſeleſs jealouſies. But the better to diſcover the ſteps 
this Faction took to get the Militia of the Kingdom into their own hands, I 
ſhall now look back to what was done a little before this: When the City and 
Nation were put in a ſtrange Ferment by the above-mention'd falſe Reports, 
that ſame Party in the two Houſes excited underhand divers of the meaner 
fort of the City of London, and County of Middleſex, as well as other Coun- 
ties, to petition the Parliament, that all Papiſts ſhould be diſarmed, that all vid. 4 ſpore 
Biſhops and Popiſh Peers ſhould be excluded out of the Lords Houſe, and the View of the 
Kingdom ſpeedily: put in a poſture of Defence; and to this end, that the Mi- 779%%s, Sc. 
litia ſnould be committed to ſuch hands as the Nation might moſt confide in.?“ 5 
Now to quiet and ſatisfy the Houſe of Commons and City, whoſe Minds were 
ti; much diſturbed about the buſineſs of the five Members, the King on the 
twentieth of January ſent the two Houſes of Parliament a moſt gracious Meſ- 
lage in writing; wherein he propoſed, “ For the preventing the DiſtraQions Ruſh. ib. p. 5 16. 
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di that were now likely to enſue, that they ſhould fall into a ſerious Conſide. 
& ration of ſuch Particulars as they ſhould judge neceſſary for the upholdino 
* and maintaining his Majeſty's juſt and regal Authority, the ſettling of hy 
« Revenue, and for the preſent and future Eſtabliſhment of their Privileges 
« the quiet and free Enjoyment of their Eſtates and Fortunes, the Liberties or 
te their Perſons, the Security of the true Religion profeſſed by the Church of 
« England, and appointing of Ceremonies in ſuch a manner as may take away 
& all juſt Offence z which when they ſhall have compoſed and digeſted into one 
4 entire Body, that fo his Majeſty and themſelves may be able to make the 
& clearer Judgment of them, it ſhall then appear, by what his Majeſty ſhaj 
& do, how far he hath been from intending thoſe things which the great Fears 
© of ſome Perſons ſeem to apprehend, and then how ready he ſhall be to ex. 
© ceed the greateſt Examples of the moſt indulgent Princes: and it concludes 
« that if the preſent Diſtractions, which apparently threaten the Ruin of 
te this Kingdom, do not end in a happy Accommodation, his Majeſty ſhall call 

« Heaven and Earth to witneſs, that it hath not failed on his part,” 
To this reaſonable Propoſal, the Houſe of Commons alone return an An. 
ſwer, by way of Petition, to this effect: That to give them a ſure Ground 
de of Safety and Confidence of what he would be pleaſed to do, he ſhoulq 
« forthwith put the Tower of London, and other principal Ports, together 
« with the whole Militia of the Kingdom, into the hands of ſuch Perſons x 
<« ſhould be recommended to him by the Petitioners,” (viz. Houſe of Com. 
mons.) But the King being unwilling to part with thoſe Powers and Preroga- 
tives, which his Predeceſſors from time immemorial conſtantly enjoyed, re- 
lied to this purpoſe, That he hoped his laſt gracious Meſſage to both Hoy. 
es would have produced a better eſſect. As to the Tower of London, his Ma- 
jeſty did not expect, having preferred a “ Perſon of known Fortune and un- 
queſtionable Reputation to that Truſt, that he ſhould be preſſed to remove 
him without any particular Charge laid againſt him; yet if upon due exa- 
mination it ſhould appear, That his Majeſty was miſtaken in his Opinion of 
« this Gentleman, he would make no ſcruple to diſcharge him, which other- 
« wiſe he ſhould be loth to do: That as for the Forts and Caſtles of the 
« Kingdom, his Majeſty is reſolved they ſhall always be in the hands of ſuch 
« Perſons as the Parliament may confide in; but the nomination of the per- 


„e ſons to thoſe Places being a principal and inſeparable Prerogative of the 


% Crown, derived from his Anceſtors by the fundamental Laws of the King- 
« dom, Cc. he will reſerve to himſelf.” And then proceeds, “ That as for the 
« Militia (which by Law is ſubject to no Command but that of his Maje- 
« ſty, and of the Authority lawfully derived from him) when any parti- 
« cular Courſe for the ordering the ſame (which his Majeſty holds very neceſ- 
de ſary for the Peace and Security of his Kingdom) ſhall be propoſed to him, 
ce he will return ſuch an Anſwer as ſhall be agreeable to his Honour, and the 
« Safety of his People; being reſolved only to deny thoſe things, the grant- 
« ing of which would alter the fundamental Laws, and endanger the very 
« Foundation upon which the publick Happineſs and Welfare of his People 
<« js founded and conſtituted, and would nouriſh a greater and more deſtruc- 
<« tive Jealouſy between the Crown and the Subject, than any of thoſe which 
te ſeem to be taken away by ſuch a Satisfaction.“ And then further goes on, 


4 That he found his having granted more than any King ever had done be- 
ee fore, encouraged his Houſe of Commons to ask more of him than ever Sub- 


de jects had asked; yet, however, if they ſhall think fit to acquaint him with 
te the particular Grounds of their Doubts and Fears, he will very willingly 
<« apply Remedies proportionable to thoſe Fears; for his Majeſty calls God 
« to witneſs, That the Preſervation of the publick Peace, the Law and Li- 
« herty of the Subject, is, and ſhall always be, as much his Majeſty's Care and 
& Induſtry, as his own Life, or the Lives of his deareſt Children.” Then 
he concludes “ with conjuring the Houſe of Commons by all the Acts of 
« Favour they have received from him, as alſo by divers other Motives, that 
« they would not be tranſported by Fears of impoſſible Dangers, to put 
« themſelves or his Majeſty into real and preſent Inconveniences; but that 
« they would ſpeedily purſue the way propoſed by his Majeſty's former Mel- 


« ſage, which in human Reaſon is the only means to compoſe the Diſtrations 
5 | 4 0 
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« of the Kingdom, and with God's Bleſſing to reſtore a great meaſure of Fe- 
&« licity to King and People.?“ | B16 : 
But = Faction in the Mags tit was not at all ſatisfied with this rea- 
ſonable and moderate Anſwer, and not having as yet been able to procure the 
Houſe of Peers to conſent to join with them in their farther petitioning his 
Majeſty for the Militia, they deſiſted from returning him any Reply for ſome | 
time, till they were again backed and encouraged by ſeveral Petitions from apo $ 
thoſe of their Party in the City, and divers Counties of England; and had by aq W, 
that, and ſeveral other Artifices, obtained a Majority in the Houſe of Peers, 
to join with them in another Petition for putting the Militia wholly out of his 
Majeſty's power. RY 
A. I ſhould be glad to underſtand by what means there was ſo ſudden and 
ſo great an Alteration wrought in ſo judicious and auguſt a Body, as that of 
the Houſe of Peers. | | 
F. I ſhall comply with your Deſires, and to make you the better to under- 
ſtand it, you may pleaſe to take notice, That this could never have been 
brought about, had not ſeveral of that Great Council been clapt up in 
Priſon, and divers of the Popiſh and other Lords frightned from coming to 
the Houſe by the Tumults and Petitions of the Rabble. But as to the Biſhops, 
you may remember. that they having been ſeveral times not only menaced, 
but alſo violently aſſaulted by a rude multitude of Apprentices and other or- 
dinary Fellows, that came down in great numbers, armed with Staves and 
other Weapons, under pretence of petitioning againſt the Biſhops and Popiſh 
Lords having their Votes in Parliament : the former thought it from thence- 
forth not ſafe for them to come any more to the Houſe, till the Cauſe of 
their juſt Fears were removed too. And twelve of the Biſhops (of whom 
the Archbiſhop of York was the chief) preſented a Petition and Proteſtation to 
the King and Houſe of Peers, ſetting forth their undoubted Right to fit in Ruſh, ut ſu- 
Parliament, and demanding his Majeſty's Protection for the ſame, declared pra, P. 466. 
their Hatred to Popery ; and that ſo long as they ſhall be thus menaced and aſ- 
faulted, they cannot attend to perform their Services in the Houſe: and 
therefore proteſt againſt all Laws, Orders, and other Proceedings, that have 
or ſhall be paſſed in their Abſence. . = | 
This Petition being delivered by the ſaid Archbiſhop of York, and the other Ib. z. 457: 
Biſhops; and the Houſe of Peers taking offence thereat, the Houſe of Com- 
mons laid hold on that advantage, ſo as thereupon to impeach all thoſe that 
had ſigned it of High Treaſon. And the Peers alſo too much reſenting it, 
they were by their Order not long after (all except two, who were com- 
mitted to the Black Rod) ſent to the Tower, where they continued till ſuch 
time as the King had paſied the Bill for diſabling them, and the reſt of the 
Biſhops, to fit and vote in Parliament, aud then they were diſcharged : For 
the Faction having obtained the end for which they had accuſed them, they 
were proſecuted no further, -but were all ſet at liberty except the Archbiſhop 
of Canterbury and Biſhop of Norwich, who had been ſometime before committed 
upon another account; and the former of theſe continued cloſe Priſoner for 
near three years after, until he was beheaded, and the latter for near twenty 
years without ever being brought to Trial. But this by the by; only you 
may obſerve, that the reſt of the Biſhops and Lords, who looked upon them- 
ſelves as obnoxious to the Faction, either forbore coming to the Houſe at all, 
or elſe, if they came, durſt not oppoſe the Deſigns that were then ſo furiouſly 
driven On. 
Nor did the Party reſt conteated yet, till they had ſtirred up and procured 
ſexeral factious Petitions from the City of London, and the Counties of Eſſex, Dugg. 5. 85, 
Hertford, Suffolk, Northampton, Kent, Oxford, Lincoln, and York: ſome com- 86, 87, 88. 
Plaining of the Loſs and Deadneſs of Trade, and others that there was no 
Redreſs to be expected, unleſs the Biſhops and the Popiſh Lords were put 
out of the Houſe z whilſt others deſired that the Kingdom ſhould be put into 
a Poſture of War. And the Faction having laid ſuch a Foundation for the 
carrying on their Deſigns, by enſaaring the People with their own Petitions, 
which were delivered by many thouſands in Perſon 3 as alſo from ſeveral falſe 
Stories and Reports of dangerous Plots and Deſigns of the Papiſts in Lanca- 
ſbire and other Places, it ſtruck ſuch a Terror in the Lords that remained in 
| the 
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the Houſe, that upon Mr: Hollis's again moving them at a Conference, That 
their Lordſhips would nom join with them, without any further delay, in petitionino 
his Majeſty, that the Kingdom ſhould be put into a Poſture of Defence ; | "kg 
che Lords, who refuſed to join with them at firſt in their Petition of the 
26th of January; were ſo far brought about, that the Majority of them at 
laſt conſented to it, being preſented to the King on the 2d of February, which 
was to this effect : a | 
eln the firſt place they ſet forth the preſent Evils and Calamities where. 
« with his Majeſty's Kingdoms were moſt miſerably entangled, and the im. 
«© minent Dangers, which (as they pretended) threatned his Royal Perſon : 
£ and tho they ſeemed to receive his Majeſty's late Propoſition of the 2cth 
« of January with great Thankfulneſs, and would with Earneſtneſs of Af. 
« fe&tion endeavour to purſue the ſame; yet for the Safety of his Royal Per. 
ce fon, preſerving the Honour and Authority of his Crown, and removin 
& all Jealouſies betwixt his Majeſty and his People, ſuppreſſing the Rebellion 
„in Ireland, preventing the Fears and Dangers in this Kingdom, and the mif. 
c chievous Deſigns of thoſe who were Enemies to the Peace of it; they ſtill 
« inſiſted, That for the accompliſhing their Duties therein with more Com- 
<« fort and Security, his Majeſty would be pleaſed forthwith to put the Toner 
« of London, and all other Forts, with the whole Militia of the Kingdom, 
<« into the hands of ſuch Perſons as ſhould be recommended unto his Majeſty 
&« by both Houſes of Parliament: and which they aſſure themſelves would be 
ce a hopeful Entrance into thoſe Courſes, which (thro God's Bleſſing) would be 
cc effectual for the removing all Diſfidence and Miſapprehenſions betwixt his 
% Majeſty and his People, and (as they ſaid) for eſtabliſhing and enlarging 
ce the Honour and Greatneſs of his Royal Poſterity. And then conclude, that 
<« they expected his Majeſty's ſpeedy and gracious Anſwer, the great Diſtrac- 
« tions and Diſtempers of the Kingdom not admitting any delay.“ 
The King being much ſurprized to find the Houſe of Lords now brought 


over to the ſame Sentiments with the Commons, and that his late ſo reaſo- 


nable Propoſals to both Houſes had met with ſo unſutable a Return, ſeemed 
however not at all tranſported at it, but ſoon gave them a ſhort, but very 
handſome and reaſonably Reply to this effect : «+ That having well conſidered 
<« their Petition, and being deſirous to expreſs how willing he was to apply ſu- 
e table Remedies, not only to their Dangers, but even to their Doubts and 
« Fears; he therefore returned an Anſwer, That when he ſhould know the 
« Extent of the Power which was intended to be eſtabliſhed in thoſe Perſons, 
&« whom they deſired to be Commanders of the Militia in the ſeveral Coun- 
<< ties, and likewiſe to what time it ſhould be limited, that no Power ſhould 
ce be executed by his Majeſty alone, without the Advice of his Parliament; 
« then he would declare, That (for the ſecuring them from all Dangers or 
<< Tealouſies) his Majeſty would be content to put into all Places, both of his 
“ Forts and Militia in the ſeveral Counties, ſuch Perſons as both the Houſes 
« of Parliament ſhould either approve of, or recommend to him; {ſo that they 
6 declare before to his Majeſty the Names of the Perſons whom they ſhould 
c approve of or recommend, unleſs ſach Perſons ſhould be named againſt 
© whom he ſhould have juſt and unqueſtionable Exception.“ 

But to return again to the matter of Fact: So ſoon as the Faction ſaw it 
ſelf thus backed and encouraged in the two Houſes, they then joined in an Or- 
dinance to regulate the Militia of the City, which was the firſt Encroach- 
ment they made upon the King's Prerogative in this kind ; and to ſecond 
this, they again petitioned the King for ſettling the Militia of the ſeveral 
Counties on ſuch as they had-nominated, giving him at the ſame time a Liſt 
of the Names of thoſe whom they deſigned for Lords Lieutenants in the {e- 
veral Counties, being all of them of their own Party. 5 

The King reſpited his Anſwer till his Return from Dover, whither he had 
accompanied the Queen and his Daughter that were then going for Holland; 
and at the ſame time they preſented him with a Form of an Ordinance, where- 
by they would have ſettled the Militia of the Kingdom in the hands of thoſe 
Lords they had already nominated. But when the King demurred to grant it, 
they pretended to be ſo tranſported with Fears and Jealouſies, by certain 


feigned Reports of dangerous Plots deſigned by the Papiſts, to burn down di- 
vers 
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vers of the chief Cities aud Towns in the Kingdom, « That they thereupon 14. p. 321. 


« diſpatched away another Petition to his Majeſty (ſtill at Dover) for ordering 
« the Militia. To which they deſired ſuch a ſpeedy Anſwer, as might raiſe in 
ac them a Confidence (to uſe their own words) that they ſhould not be expoſed to 
ce the Practices of thoſe, whoſe Endeavours were to kindle that Combuſtion» in Eng- 
4e land, which they had in ſo great a meaſure effected in Ireland, and which no- 
'« thing could do (as they ſaid) but the granting that Petition.” 


: ce That as for the Id. ib. 


His Majeſty's Anſwer thereunto was juſt and moderate, Ih 
« City of London, and other Corporations, which by any antient Charters 
cc had power of ordering the Militia, he conceived it unfit to alter their Go- 


« yernment, but that he could not conſent to the indefinite time propounded 
ce for this Poſture of Defence. On his Refuſal they voted this Anſwer to be P 


ce unſatisfactory, and as good as a flat Denial, and that his Majeſty's Adviſers 
« thereto were Enemies to the State, and miſchievous Projectors againſt the 


« Defence of the Kingdom; alſo that this Denial was of ſuch dangerous con- 


« ſequence, that it would hazard the Peace and Safety of all his Kingdoms, 
% unleſs ſome ſpeedy Remedy were applied by the Parliament.” And imme- 
diately they ſent another Petition to his Majeſty (who was then at Theobalds) 
wherein they proteſted, That if he did not ſpeedily paſs his Aſſent to the Satiſ- 
faction of their Deſires, they ſhould be neceſſitated to diſpoſe thereof by Au- 
thority of both Houſes, and that they did accordingly fo reſolve to do. 


ugd. p. 88. 


And they farther voted, That the Kingdom ſhould be forthwith put into 14. 2. 89. 


a Poſture of Defence by the Authority of both Houſes, and that the Navy 
ſhould be ſpeedily rigged under an Admiral of their own Nomination, and that 
a Declaration of the Reaſons of their juſt Fears and Jealouſies ſhould be forth- 
with drawn up; declaring the Grounds of their former Votes, for putting the 
Kingdom into this Poſture by Authority of both Houſes, to ſecure them from 
the future from all Miſtruſts and Jealouſies. 


And to carry on this under colour of the Peoples Deſires, divers new Peti- Id. ib. 


tions were daily brought up from ſeveral Counties; as one from Staffordſhire, 
pretending ſuch Dread of Papiſts riſing there, that every Man was conſtrained 
to ſtand upon his Guard, not daring to go to Church unarmed ; others from 
Worceſterſhire, Berkſhire, Norfolk; as alſo from Norwich, Lynne, Salop, &c. all 
of them earneſtly defiring this Poſture of Defence. 


So that the Faction being highly encouraged by theſe Petitions, the Ordi- 1d. p. 89. 


nance for ordering the Militia of the Kingdom by Authority of both Houſes, 
was the very next day aſſented to by the Lords; and thereupon new Lieute- 
nants were by them nominated throughout all England and Wales, without his 
Majeſty's Conſent. 

And having in a grand Committee, fitting at Merchant-Taylors-Hall, con- 
trived the Declaration (mentioned in their Votes of March 2.) wherein they 
made a very great noiſe of a Deſign to alter the Religion in this Kingdom, 


and that the Wars with Scotland and Ireland were framed to that end; they Ruſh. p. 523. 


preſented the ſame to his Majeſty, firſt at Theobalds, and then again at New- 
market within a few days after : which being then denied, they voted the 
King's Commiſſions of Lieutenancies in the ſeveral Counties to be illegal, tho 
they had not been altered ſince this Diſpute; as alſo that there was an urgent 
and inevitable neceſſity for putting his Majeſty's Subjects into a Poſture of De- 
fence, and that the Ordinances of both Houſes for the Militia, being obliging 
to the People, ought to be obeyed by the fundamental Laws of this Kingdom : 
And, laſtly, That the Earl of Warwick ſhould be appointed Vice-Admiral of 
his Majeſty's Ships, tho he did by no means approve of him. 

M. But pray, Sir, tell me what were the Motives that perſuaded his Maje- 
ſty to leave London, and travel Northward, at a time when the grand Affairs 


of the Nation rather required his Preſence with his Parliament, to compoſe 


the Differences that were now begun between them? 3 

F. To do this, it will be requiſite to look back a little, and give you a 
more exact Relation of theſe Tranſactions: That his Majeſty ſome time before 
thinking his Perſon in danger, and his Authority expoſed by theſe exorbitant 
Courſes, as alſo by the frequent Tumults and Affronts from the Mob (as has 
been already related) did not think it ſafe to return any more to London after 
his going down to Dover with the Queen ; but coming no farther than Green- 
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wich, he ſent for the Prince and Duke of York from Hampton-Court to meet 
him there; and during his ſhort ſtay at that Place, he ſent the two Houſes his 
Anſwer to their Petition concerning the Militia, ſhewing the Inconveniences 
and Breach of his Right to have it ſettled as they, deſired. From whence he 
went to Theobglds, where he received that bold Petition of the two Houſes' a. 
bovementioned; and being removed from thence to Newmarket, on the th 
of March the Earls of Pembroke and ohne were ſent thither to him, with 
that yet more bare-faced Declaration of the two Houſes already mentioned; 
ſetting forth the King's Miſgovernment and unjuſtifiable Actions (as they 
called them) and in which they ripped up all that could be thought of to mif- 
repreſent his Perſon and Government, being to this effect: i f 
I. By attempting to inceaſe the late Northern Army againſt the Parliament, 
Fermin's treaſonable Actions, and Tranſportation by the King's Warrant. 
igned C. R. To, F 
Ro The Buſineſs of the Lord Kimbolton and the five Members, the ſuſpicions 
Deſign of a Guard about the King's Perſon, the underhand promoting the Jr; 


Rebellion. | 7} LEE 
4. The ordering of Sir John Pennington to land the Lord Digby, thereby to 


alienate the King from his Parliament, and to procure foreign Aſſiſtance to the 
King. This appeared more credible, by his Removal from London with the 


Prince, and the many Advertiſements from Rome, Venice, Parr, and other 
Parts, of great foreign Aid to be given to the King, in reference to ſome 
grand Deſign againſt the Proteſtant Religion and the Parliament; tho (as it 


| proved by the Event) chere was ao ſuch thing ever deſigned or tranſacted a- 


Id. ib. 


broad. : N | 
Then they deſire the King to put away his wicked Counſellors, and to put 


his Truſt in the Parliament ; which if he would do, they would facrifice their 
Lives, Fortunes, and utmoſt Endeavours to the Supportation of his Sove- 
reignty, FC. | 

The Lords, that then attended his Majeſty with this Petition, moved him to 
come nearer to the Parliament, but it was refufed. And when they further 
urged, that the Militia might be granted, as was deſired by the Parliament, for 
a time; his Majeſty replied with an Oath, No, not for an hour ſo jealous was 
he of that great and important Power of the Sword, which no wiſe Prince 
can or ought altogether to truſt out of bis own hands. Then he told them in 
ſhort, that as their Fears, Doubts, and Jealouſies were ſuch, as he muſt take 
time to ſatisfy the whole World to be needleſs; ſo his own were pot trivial, 
occaſioned by ſo many ſcandalous Pamphlets, ſeditious Sermons, and ſundry 
publick Tumults, hitherto unenquired into, and unpuniſhed. 

Then a few days after, ſo ſoon as his Majeſty came to Huntingdon, he pub- 
liſhed a Declaration, for further Anſwer to theirs, to this effect: HS 
. 1. That he had no evil Counſellors about him, but leaves ſuch to their Cen- 


ſure where they ſhould find them. a 
2. That he wiſhed the Judgment of Heaven might be manifeſted upon thoſe 


who had any Deſigas againſt the Proteſtant Religion; and as to the Scoriſh Diſ- 


turbances, they were already ſilenced by the late Act of Oblivion. 
3. That the charging him with any Inclinations to the Triſh Rebellion, was a 
high and cauſleſs Injury. | | 
4. That he never intended to exaſperate the late Army, or to uſe them 2. 
gainſt the Parliament. Bs IT ; 
5. That he ſigned Captain Leg's Petition only to ſatisfy the Army, and Sir 
Facob Aſhley was of his Opinion as to the Reaſonableneſs of it. 
6. That Digby and Fermin were aot at Whitehall, nor had any Warrant from 
him after their Reſtraiat. | 
7. That he had given ſufficient Anſwers about Mimbolton and the five Mem- 
bers, enough to ſatisfy any reaſonable and unprejudiced Perſons. 
8. That the care of his own Safety cauſed him to raiſe a Guard at White- 
hall, and to receive the Tender of the Service of the Gentlemen of the Inns 0 
Court; and that he looked upon thoſe foreign Advertiſements to the Patlia- 


ment as falſe, idle, and incredible Stories. 
Wbilſt 
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- Whilſt the King continued at Huntington, he ſent a Meſſage to the two Hou- 
ſes, March 15. that he intended to make his Reſidence for ſome time at York, 
and deſired them to haſten their Succours for Jreland; and not upon any pre- 
tence of an Ordinance, to which his Conſent was not given, (as by Law it 
ought) to act againſt Law, which he himſelf was to obſerve, and his Subjects 
to obey. 5 

Sornithinodicg which, the Parliament voted their Ordioance for the De- Whitlock”: 
fence of the Kingdom, not at all prejudicial to the Oath of Allegiance, but to Memorrs, p. 
be obeyed, as being agreeable to the fundamental Laws; and the King's Com- 56. 
mands for the Lieutenancy over the reſpective Counties, to be illegal and void: 
which was indeed a dowuright forcible diſſeizing and ouſting of his Majeſty of 
his juſt Right and Prerogative in the Militia of the Kingdom, and neceſlary 
Defence of it, as well as his own Perſon and Authority. 

M. I cannot deny but that you have given a fair account of all the conſide- 
rable Tranſactions relating to this great Affair of the Militia, which was the 
chief Ground of that unhappy Quarrel between the King and the two Hou- 
' ſes : yet give me leave to urge what I have heard ſeveral well-meaning Per- 
ſons to obſerve concerning his Majeſty's leaving London, and going to York ; 
that it was a great wonder to all prudent Men that the King ſhould leave the 
capital City, the Place of his and his Predeceſſors uſual Reſidence, where moſt 
of his Friends and Servants were about him, the Magazine of all Proviſions 
both for War and Peace, the Seat of Intelligence and Supplies; and betake 
himſelf to the Country, where theſe things were ſcarce to be had: and by his 
leaving the Town, bring great Troubles and Diſadvantages upon himſelf and 
his Affairs, unleſs he had fully reſolved, before ever he had left the Town, to 
have begun a War againſt the two Houſes. | 
And whereas you alledg that his Majeſty could not be ſafe at Whitehall, by 
reaſon of the Tumults and laſults of the Mob; I pray tell me why he might 
not have ſecured himſelf ſufficiently againſt them, either by continuing at 
Hampton-Court, or elſe by removing to Windſor; which, beſides the diſtance 
from London, is a Place of that competent Strength, that he might have con- 
tinued ſafe enough there agaialt any Attempts, except a formal Siege, tho the 
Citizens and Apprentices ſhould preſume to come down thither to petition 
him with Arms in their hands. And admit they had made any Aſſault upon 
the Place, they could have done him no prejudice ; fince at the worſt, beſides 
his own ordinary Guards, he might have ordered the Poſſe Comitatus of the adja- 
cent Counties to come in, and ſuppreſs thoſe tumultuous Forces. But inſtead 
of this, the King went away to York; and tho the two Houſes, as well before 
he went, as after his Arrival there, often petitioned him to return to them, yet 
he ſtil] refuſed to do it: and ſo the War began (as they ſaid) by his raiſing a 
Guard of the Gentry and People of that County, for the Security of his Perſon 
and going to ſeize the Ammunition at Hull, when no Army was as yet raiſed 
againſt him. DE 

F. | confeſs what you now urge does carry a conſiderable ſhew of Reaſon?* 
with it, and was much argued Pro and Con by the Politicians of thoſe times . 
but if we may give the King the liberty (as every Man elſe ought to have) of 
judging of the Greatneſs of his owa Danger, and ſince (as you your ſelf con- 
feſs) he could not be ſafe at Whitehall, by reaſon of the Tumults of the Rab- 
ble, it might have been as hazardous for him to have ſtay'd any where elſe ſo 
near the Town. For ſuppoſe the City-Rabble had come down with Arms in 
their hands to Hampton- Court and Windſor, to petition him to grant the two 
Houſes the Command of the Militia, or any thing elſe they had a mind to, the 
Poſſe Comitatus, you mention, would I doubt have ſtood the King 1a little or 
no ſtead, and have hardly ſuppreſſed them; ſince the common People of moſt 
of the adjacent Counties had (as appeared by their late Petitions) been as much 
poiſoned and prepoſſeſſed againſt the King, as the People of London: So that 
he might have been aſſaulted and impriſoned, nay taken in his own Houſe, and 
the Parliament might (for ought I know) have taken their parts that did it, 
and declared, that they were not to be kept out, or denied thoſe Petitions, 
which the two Houſes had voted to be according to Law, as well as they had 
done before, when, after a great Concourſe of the Rabble coming down to 
Weſtminſter, they cried out no Biſhops, and gave ſaucy Language to the King him- 
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ſelf: Therefore for the better prevention of any more ſuch dangerous Tu- 
mults and Uproars ſo near his own Palace, and the two Houſes of Parliament; 
he had directed his ſpecial Writ unto the Sheriffs of London to place à Guard ar 
Weftminſter. But the Houſe of Commons preſently voted it to be a Breach gf 
their Privileges, and an Offence of an high nature; and thereupon not on 
ordered the ſaid Watch to be diſcharged, but queſtioned and committed the 
Juſtices for ſetting it, as hath been already related. Now what can be a more 
expreſs Proof, that the prevailing Faction in the Houſe of Commons were ſo 
far from ſuppreſſing, that they rather encouraged thoſe Tumults, and there. 
by not only took away the Liberty and Safety of both Houſes of Parliament; 
but alſo rendred it unſafe for the King's Perſon to remain in his own Palace? 
But as for his Majeſty's going down to York, and his farther Proceedings af- 
ter he came thither, I ſhal}, for his clearer Juſtification, give you a ſhort ac- 
count of them. As to the Buſineſs of Hull, and the King's taking a Guard it 
York for the Security of his Perſon, there will be, I hope, little need to doubt, 
whether the King might not very well juſtify his Actions at that time, and 
in ſo dangerous a Conjuncture: for he now plainly ſaw that the Parliament had 
already endeavoured to get the Militia of the Kingdom both by Sea and Land 
into their own hands, whereby, they might, whenever they pleaſed, compel 
him to do what they had a mind to; it was ſure then high time (if ever) to 
prevent them from ſeizing all the Magazines of the Kingdom, and to ſecure 
tomewhat whereby he might be able to manage a defenſive War, in caſe they 
ſhould proceed to extort the whole Power of the Militia by force. Therefore 
fince thoſe Arms in Hull were his own proper Goods, being bought long ſince 
for the War againſt the Scots, he might, I think, diſpoſe of them to any uſe 
he pleaſed, unleſs it were to make war upon his People, which he always ut- 
terly diſavowed and declared againſt, And therefore for Sir John Hotham to 
preſume to ſhut the King out of his own Town, tho he offered to enter it but 
with twenty Horſe, was certainly an Act of downright Rebellion; for he might 
as well have ſhut him out of any other, nay all the Towns of England as that : 
ſo that this Act alone could be no Declaration of his Intention to make war 
againſt the Parliament, eſpecially after Sir John Hotham had alſo ſum moned the 
Trained Bands of the adjacent Country to come in to his aſſiſtance; beſides 
thoſe Forces that he had already brought with him from London, before the 
King had done any hoſtile Act upon that Place: All which was as plain and 
open Declaration of War againſt the King as any could be, unleſs he had ac- 
tually diſcharged the Cannon on the Towu- Walls againſt his Majeſty. There- 
fore upon theſe Proceedings the King might be very well juſtified, if he alſo 
raiſed all the Militia of Yorkſhire to reduce that Place to his Obedience : For 
if the Parliament by their own Authority could keep the King out of his own 
Town by force, they might as well have appeared in Arms againſt him in the 
open Field, as they did not long after. | | | 
M. But I ſuppoſe you are ſenſible enough what they inſiſted on in their Juſ- 
kification of this Action, viz. That tho Sir Joh» Hotham did firſt keep the 
King out of Hull by their Order; yet this (ſaid they) was only done to pre- 
vent his beginning the War upon them, which they were very well ſatisfied 
he deſigned when he went into the North. And this (they ſay) was evident 
by ſeveral of his Actions: For elſe to what purpoſe did he ſend the Queen in- 
to Holland, with the Princeſs her Daughter, together with the rich and antient 
ewels of his Crown, and divers Pictures of great Value, which were there 
pawged or ſold outright, and the Mony laid out to buy Arms and Ammuni- 
tion, which ſhe brought over with her not long after, when ſhe landed at 
Burlington-Bay in Yorkſhire? Or to what end elſe did the King leave his Parlia- 
ment and go to York, and there, under the colour of a Guard for the Security 
of his Royal Perſon, raiſe Forces, which in a little time after increaſed to 
an Army? And admitting it to be true, that the Parliament firſt iſſued out 
Commiſſions for raiſing of Men, and muſtering the Militia for their Service 
yet it was not till the King had endeavoured to enter Hul, to ſeize the Arms 
that were laid up in that Place, and alſo till there had been divers Bickerings 
and Skirmiſhes in ſeveral Counties between the Militia that had been muſtered 
and commanded by the King's Commiſſioners of Array, and the like People 


that were headed by thoſe who were ſent by the Parliament to muſter and _ 
pline 
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pliae them; ſo that what the Parliament did, they looked upon as done in 
their own Defence. And had they ſtaid till he had actually raiſed an Army to 
have marched up to London, the King might then have ſurprized them, quite 
unprovided for their own Defence; ſo that they could have made no conſide- 
rable Reſiſtance, for the Safety and Preſervation of the Parliament, and conſe- 
quently of the Liberties of the Nation. And if this had been, as they them- 
ſelves ſet forth, it puts a much better colour upon their Cauſe and ſubſequent 


Actions; ſince that makes it only a defenſive War againſt the King, which is 


juſtifiable enough upon your own Principles. | =; 

F. I will not deny bat that when the Queen, and her Daughter the Prin- 
ceſs, went over into Holland, with the Jewels and Pictures you mention, It 
might be done with an iatent to pawn them for Mony, in cafe a War could 
not be avoided ; but that there was none then deſigned by the King that 


Summer, appears plainly enough by the Queen's not coming over with theſe. 


Arms till the Year following: ſince otherwiſe ſhe went early enough in the 
Spring to have bought thoſe Arms, and ſent them over to the King, or re- 
turned her ſelf with them the ſame Year. And as for your other Objection, 
That the King deſigned a War by his going into the North, and there raiſtng 
a Guard, and endeavouring to ſeize the Town of Huf, it was the violent Pro- 
ceedings of the Parliament that forced him to that Reſolution ; for beſides that 
he did not think himſelf ſafe any where near London, where the Militia of 
that City was commanded by its own Officers, regulated by the Parliament, 
they might, under the pretence of removing evil Counſellors, not only have 
ſeized them, but his own Perſon likewiſe. And when upon his firſt Depar- 
ture from London to Theobalds, they ſo earneſtly preſſed him to ſettle the Mili- 
tia of the Kingdom by Act of Parliament, in the hands of Commiſſioners of 
their own appointing z what was it but to tell him in plain Terms, that the 
Forces thereof were no longer to be truſted in his power ? For after he had 
ſo openly attempted to ſeize their Members; they no longer now looked upon 
him as their Friend, and ſcarcely as their King, any more than in Title; becauſe 
when once they were poſſeſſed of the Sword, that main Prerogative of the 
Crown, they knew that he and all thoſe that adhered to him, were abſolutely 
in their power: and therefore he had very good reaſon to tell the Commiſ- 
ſioners, whom the Parliament had ſeat to him to Theobalds for his Aſſent to 
the Bill for the Militia, Thar he would never truſt that Power wholly out of his own 
hands, no not for an hour. 

A. I ſhall not inſiſt farther as to this point; but pray give me the reſt of 
this Year's Tranſactions. 

F. With all my heart, and I will do it as briefly as I can ; but mult firſt farther 
inform you, That a little before this, the King himſelf offer'd a very good 


Expedient to compoſe this Diſpute, by a Bill for the Settlement of the Militia | 


for a certain time; wherein he was content to name but one half of the Lords 
Lieutenants and other Officers, and ſo leave the reſt to the Nomination of the 
Parliament. But neither would this ſatisfy them, unleſs they had the fole 
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Power of it ſettled in Commiſſioners of their own Nomination, and that with- Whit, Mem. 
out any time limited; and to that end they refuſed the Bill the King had of- 7. 55: 


tered, and drew up another (that 1 laſt mention'd) by which they put that 
great Truſt wholly in certain Lords and Gentlemen, whom they look'd upon to 
be entirely in their Intereſts, quite excluding the King from having any more 
to do with it, than if he had been a Duke of Venice: and the unreaſonable urg- 


ing of this Bill proved that Rock of Offence, on which the common Peace of 


the Nation was not long after ſplit. | 
MA. But pray tell me, What did the King after he came to York ? 


F. I ſhall obſerve your Directions. You may remember, that after he had Whil. ib. 
been denied entrance into Hull (which has been taken notice of by your ſelf) Ruſh. p. 567. 


he proclaimed Hotham a Traitor, and ſo returned to York, and from thence 
ſent to the Parliament to have exemplary Juſtice againſt him, and that the 


Town, together with the Magazine, ſhould be deliver'd to him; but they were 


fo far from complying with his reaſonable Demand (tho he ſeat more than 
once about it) that after ſome Meſſages which paſſed between the King and 
them, they iſſued ont a Declaration, wherein they juſtified Sir John Hotham's 


late Action, and ſet forth the King's Deſign upon Hull as an Infringement of 
8 the 


Ruſh. p. 52 


Id. p. 53 5. 


Ruſh. ib. p. 
622, 624. 


Whitl. p. 57. 
Col. 1. 
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the Liberties of the Subject, and a Breach of the Law of the Land (tho how. 
or wherein, had been a hard matter to ſhew 3) and then they ſent certain xi 
their own Members down thither for the better ſecuring of the Town. Hotham 
being thus backed by the Parliament, preſently ſent out Warrants in bis own 


Name to ſummon the Trained-Bands of the adjacent Country to march in with 


their Arms for the Defence of that Place; which being obey'd by ſeveral of 
them, he then pretended he had no preſent occaſion for them: and fo having 


diſarmed them, turned them home again. 15 
A little before this, the two Houſes not only paſſed their Ordinance for the 


in the Diſpoſal of it; but alſo to reinforce it, iſſued out a ſtri& Order, requir- 
ing all Perſons, ſo authorized by themſelves, immediately to put that Order 
in execution: which was done, notwithſtanding the King's Declaration to the 
contrary; wherein he ſet forth, that it was illegal, and commanded them not 
to obey it, ſince the two Houſes had no lawful Authority to make any ſuch 
Ordinance without his Conſent. But this Declaration found no Obedience, for 
the Parliament-Commiſſioners had already muſter'd it, and exerciſed the Train'g. 
Bands in ſeveral Towns and Counties where they were able to do it; of the 


Succeſs of which you ſhall hear farther by and by. 
W hereupon the King having hitherto had no Guards, but his Gentlemen 


Penſioners and his ordinary Yeomen, and knowing the Parliament had ſome 
time before raiſed a Guard for their own Security, he therefore iſſued out his 
Letters of Summons to the Gentry of Yorkſh:re to attend him at York ; who 
coming to him accordingly, he then acquainted them with the late illegal Pro- 
ceedings of the Parliament; and that he looked upon his Perſon to be no lon- 
ger in ſafety without a greater Guard, and therefore deſired their Aſſiſtance 
for that purpoſe : and this being cheerfully complied with by moſt there pre- 
ſent, they returned home to raiſe the Forces he told them were neceſſary for 
his preſent Service. And not many days after he farther ſignified to them by 
his Letters, that he ſhould take it kindly if they would attend him ſo armed 
and provided as they ſhould think fit, for he apprehended himſelf in ſome 
danger. 

This was readily obey'd, and many of them came in to him purſuant to his 
Summons. At this the Faction of the two Houſes were fo highly alarmed, 
that thereupon they immediately voted, that what the King had done at York, 
in raiſing of a Guard, was a Preparation for a War againſt them, and a 
Breach of the Truſt repoſed in nim by his People contrary to his Oath, and 
tending to the Diſſolution of the Government; and that all ſuch as ſerved 
him therein, were Traitors to the Laws of the Kingdom. 

Now by what Law they could judge it ſo, I am yet to ſeek, it being expreſſy 
declared by the Statute of the 7th of Edward the Firſt, That it belongs to the 
King alone to * prohibit Force of Arms, and all other Force, when it ſhall pleaſe him, 
and to puniſh Offenders which ſhall do contrary to Law; and herein every Subject is 
to be aiding and aſſiſting. | 

But to return to the matter in hand: Immediately after this the Faction at 
Weſtminſter publiſhed another Declaration in the name of both Houſes of Par- 
liament, “ forbidding all Men to attend his Majeſty at his pleaſure, except 
« ſuch as were bound thereto by ſpecial Service; and that if the Trained- 
„ Bands, or any other his Majeſty's Subjects, ſhould upon any ſuck Command 
ce be drawn out in a warlike manner, they ſhould be eſteemed as Diſturbers 
ce of the publick Peace:”  wherefore the Sheriff of each County was thereby 
ordered forthwith to raiſe the Power thereof to ſuppreſs the ſame, and to 
keep his Majeſty's Peace according to Law. 

And having already voted, that the Magazines of each reſpective County in 
England and Wales ſhould be preſently put into the power of ſuch Lords Lieu- 
tenants, Cc. as the Parliament moſt confided in: They alſo publiſhed ano- 
ther Declaration, © highly reflecting on his Majeſty's late gracious Meſſages, 


« Anſwers, and Declarations, taxing him with Breach of his Word and Pro- 


« miſes; as alſo with continued Oppreſſions and Violations of the Laws, and 
« with an intent to bring up his Northern Army to awe the Parliament.” 
And having ſo done, they voted farther the next day, “ That the King 
& ({educed by wicked Counſel) deſigned to make war againſt his ann , 
| whic 
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« which (a they pretended) in all their Conſultations and Actions, propoſed no 
« other end unto themſelves but the Care of his Kingdom, and the Perform- 
'« ance of all Duty and Loyalty to his Perſon.” 


Nor was this all, but at the ſame time they made as great Preparations for 
a War, as if it had been againſt a foreign Enemy. 


Having managed their point thus far, they go on, and ſet forth another lar- Dugd. Hiſt, 
er Remonſtrance in Juſtification of all their Proceedings; in which they had 7: 93 


this bold Expreſſion, 7 hat now they had brought their Work to ſuch an height and 
degree of Succeſs, that nothing ſeemed. to be left in their way able to hinder the 
fell Accompliſhment of their Deſires, unleſs God in his Juſtice ſhould ſend a grievous 


Curſe upon them. 


Then within three days after they Sgt g Petition to the King, in the Name 1d. 5. 94 


of both Houſes, which was deliver'd to him at Ter; wherein they boldly 
blamed him for the Breach of his many fair Promiſes and Pretences, and de- 
fired him to disband his Guard, it being a cauſe of great Jealouſy and Danger 
to the whole Kingdom : otherwiſe they told him, That they ſhould employ 
their Care and utmoſt Power to ſecure themſelves and future Parliaments, and 
to preſerve the Peace and.Quiet of the Realm. And ſhortly after wy, pub- 
| liſhed a third Remonſtrance, ſtill juſtifying their former Actions, and farther 
blaming bim for every thing he had done, and challenging the Obligations of 
his Oath (upon that equivocal Conſtruction of quas Yulgws elegerit) to paſs all 
Bills which they ſhould tender unto him. About this time alſo they removed 
the Magazine from Hull to the Tower of London; and farther voted, That 
whoſoever ſhould lend or bring any Mony into this Kingdom upon the King's 
Jewels, &c. ſhould, be adjudged an Enemy to the State. 
AI. But had they not a plauſible Defence to make for this, if they were ſa- 
tisfied that the King had raiſed this Guard not only upon pretence to ſecure 
his Perſon, but indeed to ſeize Hull, with the Magazine of Arms there, in or- 
der to make war againſt the Parliament? And were not the Crown- Jewels 
now ready to be pawn'd by the Queen in Holland, to buy Arms and Ammuni- 
tion for the ſame purpoſe ? FO non : 

F. I can eaſily take off this Objection; for ſure it was high time for his Ma- 
jeſty to provide for his own Safety, when the Parliament had ſome time before 
began to borrow all the Mony and Plate they could upon the Publick Faith, as they 
then called it: And in this the Citizens of London ſhewed themſelves ſo zealous, 
that they not only brought in great Quantities of Plate, but their Wives de- 
liver'd up their Caudle-Cups, 'T himbles, and Bodkins, to maintain the good 
old Cauſe , which their Preachers ſo highly encouraged, that they denounced all 
thoſe, who refuſed to contribute to it, accurſed from God, cunningly applying 


that Text to their preſent purpoſe, Curſe ye Meroz, &c. I ſuppoſe you know Jud, 6. 23. 


well enough what follows, without my repeating ir. GA TT A 

And farther, as. to his Majeſty's Guard, was it not as lawful and neceſſary 
for him to have one, as the Parliament, who had raiſed one (as they preten- 
ded) for their own Security ſeveral Months before ? But indeed the prevailing 
Faction in the two Houſes repreſented every thing they did themſelves as very 
juſt and lawful; but as if they had been the ſole and ſupreme Power of the 
Nation, they declared the ſame thing, when done by the King, as illegal and 
arbitrary: for he (poor Gentleman) was wholly to ſubmit to their dictates, 
and lie at their mercy; as appears about this time, by their ſeizing of Portſ- 
mouth, and all other ſtrong places near London, into their hands, together with 
the Royal Navy, and then paſſing that ſtrange Vote above-mention'd, upon 
his Majeſty's railing but one Regiment of Foot, and a few Horſe, for his own 
Security. | | 

M. But pray, Sir, tell me what effect theſe violent Proceedings then wrought 
upon the Minds of the chief of the Nobility and Gentry of the Kingdom. 

F. I thank you for minding me of it; and I muſt now take notice, that not 
long after his Majeſty's coming to York, and continuing there, many of the chief 
Nobility, as likewiſe of the Members of the Houſe of Commons, with other 
Gentle nen of Note and Eſtates, being ſatisfied in their Conſciences of the 
Juſtice of his Cauſe, from bis Majeſty's Declarations, and the whole Progreſs 
iadeed of Affairs, reſorted to him at. that City; and the Lord Keeper Lirtle- 


eon himſelf, tho at firſt he ſeemed inclinable to the Parliament in the ang 
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of the Militia, yet now, having deliyer'd the Great Seal to one whom the King 
had ſent for it, he preſently after followed it himſelf, and then had jt recom; 
mitted to him; and his coming in at that time very much conduced to his 
Majeſty's Service, as being a Man of great Courage, Parts, and Learning, Not 
Jong after his Arrival, upon his Majeſty's Declaration that he would not require 
any Obedience from ſuch as attended him, but what was warranted by the 
known Laws of the Land; and that he would defend the Proteſtant Religion 
eſtabliſhed by Law, the Liberties of the Subject, and Privileges of Parliament; 
againſt which he would not engage them in any War, unleſs it were for his 
own neceſſary Defence:  Thereupon the Lord Keeper, together with the Duke 
of Richmond, the Marquiſs of Hertford, and divers other Earls and Lords, to 
the number of above forty, ſubſcribed in Writing a Promiſe, whereby they 
engaged themſelves not to obey any Orders or Commands whatſoever, not 
warrantable by the known Laws of the Land; and farther, engaged to defend 
his Majeſty's Perſon, Crown and Digaity, together with his juſt and legal Pre- 
ropatives, againſt all Perſons and Power whatſoever: as alſo to defend the 
true Proteſtant Religion, eſtabliſhed by the Law of the Land, the legal Liber- 
ties of the Subjects of England, and juſt Privileges of his Majeſty, and both his 
Houſes of Parliament, And laſtly, they engaged themſelves not to obey any 
Rule, Order, or Ordinance whatſoever, concerning the Militia, that had not the 
Royal Aſſent, This was dated the 13th of June 1642. | 5 

M. Theſe were indeed very fair Proteſtations from Perſons of ſo great 
Worth and Honour; but pray what effect had theſe Proceedings upon the tyo 
Houſes at Meſtminſter? „„ 

F. Why, juſt none at all; for I cannot but alſo obſerve, that a few days 
before this the two Houſes, being fluſhed with their Succeſs, and confident of 
their own Power, ſent down to the King certain Propoſals for a Peace and 
Agreement, which were called the Nineteen Propoſitions ; by which they not on- 
ly demanded the whole Power of the Militia, but alſo in effect the whole Regal 
Authority into their hands: unto which he ſoon after returned a full and clear 
Anſwer by the Marquiſs of Hertford and Earl of Southampton. | | 

To ſecond theſe Propoſitions, within four days after they ſet forth another 
bold Declaration againſt his Proclamation of the 27th of May, whereby he had 
forbid all Obedience to the Parliament's Ordinancss for the Militia : now (in 
oppoſition thereto) they declared it to be void in Law, requiring all Officers to 
muſter, raiſe, march, and exerciſe according to their late Ordinance, alluring 
them, for ſo doing, of Protection from both Houſes of Parliament. 5 

And within few days after this, they ſent out an Order, in the name like- 
wiſe of both Houſes, with freſh Propoſals for the bringing in of Mony and 


Plate; as alſo for providing Horſes, Horſemen, and Arms, in purſuance of 


their “ late ſolemn Vow and Proteſtation, for ſuppreſſing the traiterous At- 
« tempts (as they called them) of thoſe wicked and malignant Counſellors, 
« who ſought to engage the King in the War againſt his Parliament; and 
<« likewiſe with Inſtructions for the Deputy-Lieutenants to proceed therein, 
A themſelves firſt making Subſcriptions accordingly that very day :” And a- 
bout the ſame time they ſent down divers of the moſt active Members to ex- 
ecute their Ordinance for the Militia, in the Counties of Leiceſter, Lincoln, 
Eſſex, Kent, &c. who infuſed into the People ſtrange Apprehenſions of very 
great Dangers, that ſo they might be the better prepared to take up Arms in 
their defence (as they pretended.) After this they borrowed Mony, Plate, 
and other things, of the Inhabitants of the City of London on the Publick Faith, 
for the buying of Arms, and raiſing of Men, under a pretence of a Guard for 
both Houſes; notwithſtanding the King had ſent a Letter to the Lord Mayor, 
Aldermen, and Sheriffs of London, forbidding to give or lend any Monies, or 
provide any Horſes or Arms; ſince it was only out of Malice given out, that 
he deſigned to fnake war upon the Parliament. 

This I the more particularly take notice of, for you to obſerve how the two 
Houſes were providing all things ready for a War themſelves, whilſt the King 
had as yet neither Men, Mony, nor Ammunition, and was hitherto attended 
with no more than his ordinary Retinue : So that all the effect his Majeſty's 
Letter produced, was only an Order, in the name of both Houſes, That the 


Deputy-Licuteaants throughout the Kingdom ſhould tender reren to a 
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ſeveral Counties, for raiſing of Hotſe for the Service of the King and Parlia- 
ment: and ſoon after that, a Declaration of both Houſes was iſſued out, 
whereby they juſtified their raiſing of Fotces, alledging them to be for main- 
tenance of the Proteſtant Religion, the King's Authority and Perſon, the free 
Courſe of Jaltice,' the Laws of the Land, Privilege of Parliament, Ce. for- 
bidding any Officers whatſoever to ſpread that Paper, (for ſo they ſtiled his 
Majeſty's Letter) juſtifying their former Votes, that the King intended to levy 
War againſt his Parliament; intimating that neither his Majeſty's Commands 
nor Threats could withdraw or deter ſuch/as were well affected to the Pablick, 


from contributing their Mony, 'Horſes, and Plate, N 
. But pray; Sir, what effect had theſe Declarations ? F 
H Pl teil you as faſt as I can: in ſhort, they fully anſwer'd their Expecta- Dugd. 5. 97. 
tions; for (having thus deluded the People) large Proportions were daily 
brought in, and the County of Eſſex alone contributed twenty ſeven thouſand 
Pounds and upwards, and eight hundred Horſe; Hertfordſhire, eight thouſand 
Pounds, and three hundred Horſe, &c. as appears by the Calculation thereof, 
made upon the 2oth of Auguſt enſuing. The King therefore, taking theſe their 
violent Practices into Conſideration, and that they had ſet up Lieutenants and 
Deputy-Lieutenants in all Counties, declaring his Commiſſions of Lieutenancy 
illegalz upon mature Deliberation and Advice (about this time) he iſſued out 
his Commiſſions of Array into all parts of the Realm; which Courſe had been 
antivntly uſed/by his Royal Progenitors, for prevention of Invaſions, or ſup- 
preſling of any laſurrections, and approved by divers antient Statutes: And 
thereupon he ſet forth a Proclamation, informing all his loving Subjects of the 
Lawfulneſs and Uſe of them, commanding their Obedieqce thereunto; which 
Commiſſions, the Lord Strange, Son to the Earl of Derby, in Lancaſhire and 
Cheſbire, the Earl of Huntington, and Mr. Henry Haſtings his Son, (afterwards Ruth, 5. 680. 
Lord Loughborough) in Leiceſterſhire, with others in thoſe Counties, to whom ; 
they were directed, did firſt put in execution, but not without great oppoſi- 
tion from the Commiſſioners of the Militia appointed by the late Ordinance of 
both Houſes, as you will hear farther by and by. | 
But hereupon the Members at Weſtminſter publiſhed a large Declaration, in Ruſh. . 661; 
the name of both Houſes, repreſenting thoſe Commiſſions of Array to be con- ad 667; 
trary to the Laws of the Land, deſtructive to the Liberty and Property of the 
Subject; yea (if they might be believed) ſo full of Danger and Inconvenience, 
that it would bring a heavier Yoke of Bondage upon them, than any that had 
been taken away by this Parliament. Their factious Emiſſaries were in the 
mean while employ'd in ſundry parts of the Realm, to perſuade the People that 
thoſe Commiſſions were to reduce the Eſtates of all the Yeomanry of England 
to ten Pounds per annum, and to enſlave them beyond all expreſſion : and leſt 
thoſe, who were thus ſeduced by theſe their ſubtle Illuſions, ſhould receive 
any ſatisfaction from his Majeſty's gracious Declarations, whereby the Up- 
rightneſs of his Actions, and Candour of his Intentions, might any ways 
appear, they ſent out Orders, ſtrictly forbidding the publiſhing of them, pro- 
miſing Protection from the Parliament to thoſe who ſhould refuſe ſo to do. 
But to make ſhort of the reſt of this Narrative of matter of fact; after 
both Houſes had ſet out two other long and ſpecious Declarations, wherein Ruſh. p. 691, 
they pretended their whole Endeavours to be for his Majeſty's Honour and 757. 
Safety, the regaining the antient Laws, Rights, and Liberties of the Kingdom, 
which had been ſo much invaded, the ſettling the Proteſtant Religion in Peace 
and Purity, &c. they at the ſame time tax'd the King with an Endeavour of 
a Change both 1n Religion and Government, as alſo with Breach of ſolemn 
Proteſtations; and that he had already begun a War againſt them, being ſe- 
duced by Popiſh Counſels, and a malignant Party, who had deſign'd nothing 
but Slavery and Confuſion : and that this gave them a juſt occàſion to raiſe 
Forces for the Defence of Religion and the Laws of the Land, To which, 
tho his Majeſty publiſhed fall and rational Anſwers, yet the Party at Weſt min- 
ſer and the adjacent Counties were ſo. prepvſſeſied with Prejudice, that they 
had little or no effect. | 1395 as 
M. But what was the Iſſue of theſe Declarations ? 
F. Why, from Skirmiſhes in Paper, they proceeded by degrees to real Hoſ- 
tilities; for ſo ſoon as the . had prevailed upon a great many ron 
2 ZZ 0 
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of the City of London, and eighty Miles about it, to bring in their Mony, Plate. 
and Horſes upon the publick Faith (as they called itq they hegan therewith to 

buy Ammunition, 'and to raiſe Men, tho they Were not formed into an Am 


4 


e . Sth 1 Bren. 
1d. 5. 680,84, In the mean while the War was in a manner begun by divers petty Config 
605. in ſeveral Counties, between the Commalligners whom the Parliament had et. 


der'd to muſter and command the Militia, and zhoſe other Commiſſioners, wha, 

added for the fame purpoſe by virtue of the King's Commiſſions of Array, gong. 
dd on the Statute of the'sth af Heury the Fourth; which being by both Honſeg 
voted illegal, and againſt the Liberty of the Subject abereapon_happen'd, many 

petty Engagements in ſeveral Counties between the Trained- Bands in thoſe 

places, which were divided into two different Parties, of the, Ring, and the 
Parliament, ſome of the Nobility and Gentry ſiding with the ane, and ſome 

May's Hiſt, with the other, according to their different Intereſts and Principles: as panti.- 
P. 109. cularly in Lancaſhire, where the Lord Strange, Son to the Earl of Der having | 
| raiſed great part of the Militia of Lancaſhire, Withiam intent to ſeize Aanchefey 
for the King's Service, was repulſed by Sir The. Stanley, and others, with the 

loſs of one Man on the Parliament's fide,” which is ſuppoſed to be the firſt Blood 

that was ſhed in this unhappy Quarrel; and not long after the like; Conteſts, 
happen'd in Oxfordſhire, Dorſerſhire, and V. ar wiollſhire, and that with various 

Succeſs, and the loſs of ſome Men on either par. 410 Me x 


0 ente 


M. But you have not yet told me what the King hath been deing at Hul 
all this while, which ſeems to have been the main buſineſs of this Summer. 5 
F. I ſhall tell you as faſt as I can; but I could not do it till bad given you 
an account of the Suc@fs of this great Affair of the Militia. Sir 3% Hothan 


bi } having now provided his Gariſon of Hull with Med and Ammunition, the King 
#4 a about the middle of July reſolved to beſiege that place; and having raiſed a 
11 ſmall Army of about three thouſand Foot, and a thoaſand Horſe, out of the 


May, p. 92, 93. Militia of Yorkſhire, marched againſt the Town, tho hut wich ill Succeſs; for 
ſo ſoon as the Governour heard of their Approach, he immediately pulled up 
the Sluices, and laid all the low Grounds about the Town under Water: ſo 
that all that could be afterwards done, was to block it up, and reduce it by 
Famine. Üͤ 2ST 0; „ H Hood 35 5 

But the Gariſon in Hull would not let it go ſo far, but boldly ſallying out 
to the number of about five hundred Men, under the Command of Sir John Me. 
drum, they beat off the King's Forces, which conſiſting chiefly of the Country 
Trained-Bands, preſently ran away; and the Horſe being thus deſerted by the 
Foot, quickly followed them towards. Beverly: but upon the retiring of the 
Parliament-Party, the Siege was again renewed, but was ſome time after quite 
raiſed. When the Governour had received freſh Supplies from London, Sir 
John Meldrum made another Sally, and killing about twenty Men, and taking 
about as many more Priſoners, and ſetting fire to the King's Magazine of Gun- 
power and other Ammunition, it ſo diſcouraged him, that by the Advice of 
a Council of War, he reſolved to raiſe the Siege, and retire again to York and 

ſo the Summer paſſed, till the King, by a Reinforcement of his Army, ſet up 
his Standard at Nottingham. Fro | Ser ys 

M. But I forgot to ask you what became of the Fleet all this time; and 
how it came to paſs that the King made no uſe of it to ſtrengthen and block 
up the Town of Hull by Sea ? + 1 . 6 

| F. I thank you for putting me in mind: of this, and I will give you an eaſy 
Anſwer to it. In ſhort, the Parliament had now made themſelves maſters of 
almoſt the whole Royal Navy, and putting out Sir John Pennington, Admiral 
for the King, gave the Earl of Warwick the chief Command of it; who un- 
dertook it, notwithſtanding the King's Commands to the contrary z and im- 
mediately failing out with a ſtrong Squadron of Men of War, eaſily reduced 
all ſuch Ships, whoſe Captains refuſed to obey his Orders: and in the Domu 
they ſeized upon a Man of War, then bound for Newcaſtle for his Majeſty 5, 
Service, together with a ſmall Veſſel laden with Gunpowder z which, as it prove 
a great addition of Strength to the Parliament, ſo it was a great weakaing 
and diſappointment to the King's Intereſt. 206 man p > 7 
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M. This Action of my Lord of Warwick was indeed very bold and violent, 
and ſuitable to the Character of that Nobleman, who afterwards proved one of 


the greateſt Enemies the King had. But pray, Sir, proceed. . 
F. Matters being arrived to this height between the King and the two Houſes, 
they did not long continue in this uncertain State; but after a tedious Debate 


in the Houſe of Commons, notwithſtanding the Oppoſition of divers moderate 


Men of their own Party, it was at laſt voted on the 12th of Fuly, and after- Whitl. P. 55. 
wards agreed to by the Lords, „ That an Army ſhould be raiſed forthwith Ruſh. p. 752, 


ci (as they pretended) for the Safety of the King's Perſon, the Defence of both M 
« Houſes of Parliament, and of thoſe who had obey'd their Orders and Com- 
« mands; and for preſerving of the true Religion, the Laws, Liberty, and 
« Peace of the Kingdom:” And then they alſo voted, That the Earl of Eſſeæ 
ſhould be General of it, with whom they declared they would live and die. 
All that in their Votes ſhewed of any Moderation, was, That they then alſo 
voted a Petition to be ſent to his Majeſty, to move him to a good accord with 
his Parliament, and to prevent a Civil War; but it was only to this effect, That 
he ſhould diſmiſs his Forces from about Hull, Newcaſtle, and other places, and re- 
cal his Commiſſions of Array, and return nearer to his Parliament, and hearken 
to their Advice: And that they would then ceaſe thoſe Preparations they had 
made for their Defence, and would put the Town of Hull in the ſame condition 
as it was before Sir John Hotham brought his Forces into it. But as for their 
Ordinance for the Militia, they inſiſted to have it ſettled by a Bill, in ſuch a 
way as ſhould be honourable and ſafe for his Majeſty, moſt agreeable to the 
Parliament, and effectual for the Good of the Kingdom; which ſignified no 
more in general Terms than to tell the King, that the Militia ſhould be ſettled 
as they pleaſed themſelves. This was not to be done neither, unleſs the King 


would leave ali Delinquents - (that is, all thoſe who had obey'd his Orders) Ruſh. P. 601. 


wholly to their Juſtice, or rather Diſcretion. 5 

But his Majeſty having diſpatched the day before, being the 11th of July, 
a Meſſage to them, upon his ſending Forces to Hull, requiring that Place to be 
deliver'd to him, together with his Proclamation ; wherein he ſet forth how 
ill Sir John Hotham had dealt with him by divers Hoſtilities committed in and 
from the ſaid Town; and of the Ships under the Command of the Earl 
of Warwick, keeping that Port and Paſſage by Sea to it, in order to ſeize 
ſuch Ships as were employ'd in his Service: he ſummons all his good Sub- 
jects in general to come into his Aſſiſtance, for the reducing it to his Ohe- 
dience; and concludes with a Proteſtation, That he would continue to defend 
the true Proteſtant Religion, as it is by Law eſtabliſhed in the Church of 
England, the Laws of the Land, the Rights and juſt Liberties of his Subjects, 
equally to and with his own juſt Prerogative; and other things, needleſs here 
to be repeated. 


But before the receipt of this Meſſage, the two Houſes having already pre- 1d. p. 603. 


pared the above-mention'd Petition, they reſolved to return no other Anſwer 
to it than the Petition it ſelf; to which, being deliver'd by the Earl of Hol- 
land, Sir John Holland, and Sir Philip Stapleton, the King immediately after re- 
turned a very reaſonable and ſolid Anſwer ; wherein he bids them remember, 
That (which all the world knows) his Majeſty was driven from his Palace of 


Whitehall for the Safety of his Life, and that not till both Houſes of Parlia- 14. 5. 605. 


ment, upon their own Authority, raiſed a Guard to themſelves (having got- 
ten the Command of all the Trained-Bands of London for that purpoſe) with- 
out the leaſt colour or ſhadow of Danger; That they uſurped a Power by their 
pretended Ordinance (againſt all Principles of Law) over the whole Militia of 
the Kingdom, without, and againſt his Majeſty's Conſent ; That they took poſ- 
ſeſſion of his Town, Fort, and Magazine of Hull, and committed the ſame to 
Sir Fohn Hotham, who had ſhut the Gates againſt his Majeſty, and by force of 
Arms deny'd Entrance thither-to his Perſon; That they juſtify*d this Act, and 
took Sir John Hot ham into their Protection for whatſoever he had done or ſhould 
do againſt him: And all this while his Majeſty had no other Attendants than 
his own menial Servants. _ | 
That as for his Forces, he ſhould not diſmiſs them till Hull was again reduc'd 
to his Obedience; and as for the Commiſſions of Array, he inſiſted that they 
were legal, and which he promiſes to prove ſo by a Declaration to be ſhortly 
C222 43 | publiſh'd. 
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publiſh'd, As to his coming nearer to his Parliament, he ſaid, he bath expreſs 4 


himſelf fo fully as to his ſeveral Meſſages, Anſwers, and Declarations, and 6 
particularly avow'd a real Fear of his Safety, upon ſuch Inſtances as cannot be 
anſwer'd, that he hath reaſon to take himſelf to be ſomewhat neglected. He 
ſays, he is alſo ſorry, that ſince upon ſuch manifeſt Reaſons it is not ſafe for his 


| Majeſty to come to them, both his Houſes will not come nearer to his Majeſty, 


or to ſuch a place where the Freedom and Dignity of Parliament might be pre- 
ſerv'd. And as for the Tumults that had driven him from London, he ſhould 
be glad to hear of ſome Examples of the puniſhing the Authors of them ; which 
he knows not how to expect, ſince the Houſe of Commons had already de- 
clar'd, that they knew not of any ſuch Tumults, tho the Peers had deſired, 
both for the Dignity and Freedom of Parliament, that the Houſe of Commons 
would join with them in a Declaration againſt them, which they refuſed : and 
notwithſtanding the Complaints that he himſelf bad made of things of that 
nature; yet they had neglected to enquire out the Authors of divers ſeditious 
Actions, Speeches, and Writings, Ihen he proceeds, That as for the leaving 
Delinquents to the due Courſe of Juſtice, his Majeſty is well aſſured ke hath 
given no ſhelter to any ſuch: But if by Delinquents, ſuch are underſtood, who 
refuſe to ſubmit to the pretended Ordinance of the Militia, and that of the 
Navy, or to any other which his Majeſty bath not conſented to, or thoſe who 
had publiſhed his Proclamations, or had read his Meſſages and Declarations, 
(as divers Miniſters about London and elſewhere had done) or ſuch as had leut 
his Majeſty Mony in the Univerſities, or any other places; his Majeſty declares 
to all the World, That he will protect all ſuch with his utmoſt Power and 
Strength, it being no leſs his Duty to protect thoſe who are innocent, than to 
bring the guilty to condign Puniſhment ; of both which the Law is to be Judge. 
And then concludes with ſhewing, that much greater Delinquents act on their 


| ſide; yet agrees that all Delinquents ſhall be proceeded againſt according to the 


known and unqueſtionable Rules of the Law. | 

Having ſaid thus much of.:the Particulars of their Petition, he then proceeds 
to complain, that ſince the... ding thereof they had beaten their Drums for 
Soldiers againſt him, armed their own General with a Power deſtructive to the 
Law and Liberty of the Subject, and choſen a General of their Horſe; That 
Sir John Hotham, beſides his burning and drowning the Country, had ſeized 
his Wine and other Proviſions for his Houſe ; and therefore demands, That 
the Town of Hull, with its Magazines, be forthwith deliver'd into the hands 
of ſuch as he ſhall appoint; That his Navy be forthwith deliver'd into ſuch 
hands as he hath directed for the Government thereof; the detainiog of it, 
after his Majeſty's Directions publiſh'd and receiv'd to the contrary, and em- 
ploying his Ships againſt him in ſuch manner as they are now uſed, being no- 
torious High Treaſon in the Commanders of thoſe Ships: And then concludes 
with a Demand, That all Arms, Levies, and Proviſions for a War, made by 
Order of both Houſes (by whoſe Example his Majeſty hath been forced to 
make ſome Preparations) be immediately laid down, and the pretended Ordi- 
nance for the Militia, and all Power of impoſing Laws upon the Subject, with- 
out his Majeſty's Conſent, be diſavowed ; without which the ſame Pretence will 
remain to produce the ſame Miſchiefs. b 

Theſe things being done, and the Parliament adjourn'd to a ſafe and ſecure 
place, his Majeſty promiſes in the Preſence of God, and binds himſelf in all 
Confidence and Aſſurance on the Affections of his People, that then he will in- 
ſtantly and molt chearfully lay down all the Forces he hath raiſed, and diſ- 
charge all his future and intended Levies, that there may be a general face of 
Peace over the whole Kingdom; and then he will repair to them, and deſires 
all Differences may be freely debated in a Parliamentary way, whereby the Law 
may recover its due Reverence, the Subject his juſt Liberty, and Parliaments 
themſelves their full Vigour and Eſtimation; and ſo the whole Kingdom a bleſ- 
ſed Peace, Quiet, and Proſperity. | - 

And if theſe Propoſitions ſhould be rejected, his Majeſty doubts not of the 
Protection and Aſſiſtance of Almighty God, and the ready Concurrence of his 
good Subjects, who can have no hope left them of enjoying their own long, if 
their King muſt be oppreſs'd and ſpoil'd, and muſt be remedileſs: And tho 


his Towns, his Ships, his Arms, and his Mony be gotten and taken from no 
c 
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he hath a good Cauſe left, and the Hearts of his faithful People, which, with 
God's Bleſſing, he doubts not will recover all the reſt. And then his Majeſt 
concludes, That he expects a fall and poſitive Anſwer by Wedneſday the 27t 
of this Inſtant July; till then he would not make any Attempt of Force upon 
Hull, hoping in the Affection, Duty, and Loyalty of the Petitioners; and chat 
in the mean time no Supply of Men be put into Hull, or any of his Majeſty's 
Goods taken from thence. 3 | 5 5 

M. Theſe Offers appear very fair and reaſonable; but what Return did the 
two Houſes make to them? | | 
Fi. VII tell you preſently : To this Anſwer the Lords and Commons a few 
days after ſent the King a Replication by the Earl of Holland; the effect of 
which was, to let him know that they could not agree to his Majeſty's Demands 
for the Delivery of Hull, and the Magazine, together with the Navy, or the 
recalling the Ordinance of the Militia the laying down of all Arms raiſed by 
Authority of the two Houſes of Parliament, and adjourning themſelves to 


ſome other place : becauſe the reaſon wherefore they took the Town of Hull, 


with the Magazine and Navy, into their caſtody ; and why they paſſed the Or- 
dinance of the Militia, and made Preparations of Arms; was only for the Se- 
curity of Religion, the Safety of his Majeſty's Perſon, Kingdom, and Parlia- 
ment: all which they did ſee in evident and imminent Danger. From which, 
when they ſhall be ſecured, and the Forces of the Kingdom ſhall not be uſed 
for the Deſtruction thereof, they ſhall then be ready to withdraw the Gariſon 
of Hull, to deliver the Magazine and Navy, and ſettle the Militia by Bill in 
ſuch a way as ſhall be honourable and ſafe for his Majeſty, moſt agreeable to the 
Duty of Parliament, and effectual for the Good of the Kingdom, as they have 
profeſſed in their late Petition. And for adjourning the Parliament, they ap- 
prehend no reaſon for his Majeſty to require it, nor Security for themſelves to 
conſent to it : And then conclude, That his Majeſty need not fear returning to 
London, conſidering the Loyalty and Fidelity of that City to his Majeſty. And 
as for laying down of Arms, they excuſe it, till the Cauſes that had moved 
them to take them up ſhall be removed; and then they ſay, when this is done, 
they ſhall be willing to forbear making any farther Preparations, &c. But of 
all this they make themfelves the ſole Judges. | 

But I cannot here omit, that tho both the King and Parliament commanded 
theſe their Declarations, Meſlages, and Petitions to be printed and publiſhed, 
and alſo to be read in Churches; yet the latter either miſtruſting the Juſtneſs 
of their Cauſe, or fearing leſt the People ſhould receive any due Information 
concerning the Juſtneſs of the King's Cauſe, and the Sincerity of his Inten- 
tions, ſtraitly forbid any Miniſters or other Officers from reading or publiſhing 
any Declarations, Meſlages, or Anſwers ſent them by the King; and thoſe that 
refuſed to obey, were committed to Priſon: as in particular they dealt with 
Sir Richard Gurney, Lord Mayor of London, who for publiſhing the King's Com- 
miſſion of Array, was not only depoſed from his Office, but alſo committed 
to the Tower, where he lay a long time. 


[ have given you the more particular Account of this Petition, and the King's 


Anſwer, with their Replication thereto, that you may the better obſerve how 
things ſtood between the King and the two Houſes, and who were moſt in the 
fault, that they could by no means come to a better Underſtanding. I ſhall 
therefore now proceed further to ſhew you how they daily grew into greater 
Acts of Hoſtility, till it came to that height as engaged the whole Nation in 
a Civil War, which ended in the Ruin of the Royal Party, the Murder of the 
King, and the enſlaving of the whole Natioo, 8 
M. But pray, Sir, before you go on farther, tell me whether, according to 
your and their Principles, the Parliament had not a fair colour for what they 
did; for who, ſaid they, can or ought to judge when the Kingdom is in dan- 
ger, or that the King goes about to deſtroy the Liberties of the People, and 
to make War upon the Parliament, but themſelves, the Repreſentatives of the 
Nation, and ſole Judges and Interpreters of what is Law? Now when they had 
thus ſolemaly declared their own ſincere Intentions, that they did not deſign to 
begin any War againſt the King, but only to take him from his evil Counſellors, 
and therefore {till earneſtly beſeeched him to return again to his Parliament at 
London; and he refuſed to do it, but ſtaid in the North, providing Arms, and 
raiſing 
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BIBLIOTHECAPOLITICA. 
raiſing Men for his Guard; why ſhould it be ſuppoſed that this was for any 
other end than to make war upon the Parliament? 1 

F. I grant that this was the Effect, and indeed chief, if not only Reaſon, in 
all their Declarations and Remonſtrances, why the Nation ſhould put full Truſt 
and Confidence in whatever they ſaid; yet the King did not fail in his Meſſa. 
ges to them, as alſo in his printed Declarations, in anſwer to whatever could 
be urged upon this Head, to ſet forth, that the Parliament were not the ſole 
Judges and Interpreters of the Law without himſelf : for upon that ground 
(unleſs the two Houſes ſhould be ſuppoſed infallible, and not capable o judge 
ing or acting any thing amiſs) they might engroſs all the Power of the King- 
dom to themſelves, and ſo leave him the empty Title and bare Name of a 
King, as they had in effect done by their Ordinance concerning the Militia ; 
over which they aſſerted, that he had no more Authority but as it was de- 
clared, and iſſued by and from themſelves, Now granting It to be according 
to their own Allegation, that the King was one of the three Eſtates of the 
Kingdom (whereas he is indeed the Head of the whole Body Politick) yet even 
upon this Suppoſition they could not, nor ought to judge and declare what 
was Law without him, For ſuppoſing him to be but equal with them, it is a 
known Maxim among Equals, that Par in parem nullam habet poteſtatem, and 
that in diſtin& Perſons and Powers each of them muſt be endued with an in- 
dependent Right to a& and judge for themſelves: Therefore ſince they had 
made the King's ſtay in or near London unſafe for him, by the Tumults raiſed 
and fomented by the FaQtion in both Houſes, could any but himſelf judge when 
his Perſon was in danger, and what were the beſt means for his own Security ? 
If therefore they thought it convenient ſeveral months before to have a Guard 
aſſigned them for their Defence againſt a malignant Party, might not the King 
have a like Right to a Guard for his Defence, againſt thoſe that had now got 
all his Fleet and naval Stores, with his Magazines of Arms in the Tower and at 
Hull, into their own hands, whether he would or not ? And had by thus violeat- 
ly invading his Prerogative without his Conſent, not only put themſelves in- 
to a Poſture of War, but indeed actually begun ir, by the Commiſſions they 
had iſſued out for muſtering the Militia of the Kingdom, before the King's 
Commiſſions of Array were actually put in execution for the ſame purpoſe; 
but eſpecially after they had avowed and juſtified Hotham's ſhutting him out 
of Hull, and thereby treated the King as if he had been a publick Enemy to 
the Nation? | 

To conclude : If they had their Fears and jealouſies of his Proceedings, 
why might they not be mutual, and he likewiſe have the ſame of theirs ? For 
when once Men ceaſe treating each other like Equals, by Reaſon and Perſua- 
ſion, and come to Force, they are then diſcharged of all Civil Obligations, and 
in that ſtate it is lawful, vim vi repellere, to repel Force by Force. Therefore 
ſince neither the King nor Parliament could agree upon theſe Points, and that 
neither of them were infallible, all they could do was to appeal to the People 
which fide they would take and adhere to: tho as their Condition was very 
unhappy, whilſt they knew not which of theſe contending Powers to follow 
or obey, yet certainly thoſe that took part with the King had the Law on 
their ſide; ſince by the Statute of the 11th of Henry VII. none can be called 
in queſtion for aſſiſting the King in his Wars againſt his Enemies, whether fo- 
reign or domeſtick. 

AM. But pray, Sir, tell me then why you have not hitherto called the two 
Houſes, and all that aſſiſted them, dowaright Rebels and Traitors, as certain- 
ly they were (according to our old Church-of-England Principles) notwith- 
ſtanding they were at firſt choſen for the Repreſentatives of the Nation ? And 
if the Cavaliers had (as you ſay) the Law on their ſide, then the other Party 
acting againſt Law, muſt deſerve that Title by your own ſhewing. 

F. I do not at preſent concern my ſelf with what they were indeed, but 
ſhall decline giving them or their Adherents thoſe hard Names of Rebels and 
Traitors, for ſeveral Reaſons: As firſt, Becauſe I am now to declare my fl 
directly of no Party, but to ſhew wherein the King and Parliament were both 
to blame, as certainly they were, as well in the beginning, as carrying on 0 
that unhappy Civil War. And in the next place, I forbear calling them plain 


Rebels, becauſe the King having made the two Houſes, by his own ** 
| | u Je 
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| ſadieRito any Difſolation or Prorogation, otherwiſe than\by their, own Con- 
al l fo Nrimade them independent upon himſelf, and had given them 
thereby a Power of looking into and cenſuring his Actions, whether he would 
or not ʒ eſpecially ſince they put ſuch a ſpecious Gloſs upon all they did, that 
it was hard for- many well-meaning and prudent Men of the Long Robe a- 
mong them to believe their Party in the wrong, but that they acted in defence 


of the Proteſtant Religion, and the Liberties and Privileges of the Nation, 


with an Acknowledgment of a Submiſſion to the King's Authority, as far as 
they thought it according to Law. I ſhall not call them direct Traitors for 
what they at firſt did, till the Independent Party in the Houſe of Commons 
baving got the aſcendant of the Presbyterians, and alſo beaten the King in 
the Field, and had his Perſon delivered to them by the Scots, not only kept 
Him: in Priſon; but voted no more Addreſſes ſhould be made to him, and took 
the whole Power both Civil and Military into their own hands; and from 
that Period of Time I ſhall not ſtick to call them Traitors : Since no Man can 


juſtify the impriſoning of the King, without committing Treaſon, by the Act of 


the 25th of Edward III. wherein I find no Exception, whether it be done by 
one or both of the Houſes of Parliament, or by any other Perſons whatſoe- 


ver; ſince they are all the King's Subjects, as well in their politick as private 


1 ſhall now return from whence I have digreſſed, and proceed with the Nar- Ruſh. ib. p. 


ratire of what remains of this unhappy Civil War, till the Murder of the 769. 


King. The Parliament having raiſed a powerful Army under the Command 
of the Earl of Eſſex (as you have already heard) the King thereupon iſſued a 
Proclamation, whereby that Earl and all his Adherents were declared Trai- 
tors, yet with Pardon to ſuch as ſhould return to their Obedience within fix 
days. But this gracious Offer was ſo much Tontemned,; that ſo ſoon as it came 


to their notice, the two Houſes publiſhed a Declaration in their Names, con- Id. . 771. 


taining many ſhameful Invectives againſt his Majeſty, declaring all ſuch to be 


Traitors that were Coatrivers or Countenancers of this laſt Proclamation of 


Auguſt 9. and that if his Majeſty would disband his Forces, abandon thoſe 
wicked Counſellors, and hearken to the wholeſome Advice of his Great 
Council, they would endeavour then to make him and his Poſterity as great and 
rich as any Prince that ever ſwayed the Scepter. But theſe were but ſpecious 


Pretences : for they had already taken the Town of Portſmouth by Siege, toge- May's Hift, 
ther with Dover-Caſtle by Surprizez and having now borrowed an ths &c. P. 109. 
c 


thouſand Pounds of that Mony that had been raiſed for the Service of Heland 
(with which the King not long after taxed them ia a particular Meſſage) they 
proceeded to raiſe freſh Forces, till they had compleated an Army of above 
thirty thouſand Horſe and Foot ; whilſt the King's Forces were as yet weak 
and inconſiderable, for want of Mony to pay them: till going down into the 
Borders of Wales, as far as Shrewsbury, and there having ſome Mony lent him, 
and good ſtore of Plate brought in from divers of the loyal Nobility and 
Geatry of thoſe Parts, he therewith raiſed ſo conſiderable a Force, that he was 
ſome time after able to give the Earl of Eſſex Battle, as he was marching in pur- 
ſuit of him towards London. - * =” | 
But I ought'to have firſt told you, that on the 2 5th of Auguſt preceding, the 
King had ereQed his Standard of War at Nottingham, tho he then wanted a 
compleat Army to encounter the Parliament, till he found means to recruit it, 
as I have now related: which Particular deſerves your notice, ſince the Par- 
liament declared that this was the beginning of a War againſt them; whereas 
indeed the War was actually begun ſome months before on their hde, by Ho- 
tham's ſeizing upon and keeping the King out of Hull, and by their reducing 
all other Towns and Places of Strength into their power, and by their Ordi- 
nance ior the Militia, and ſeizing the Forces of the Ringdom into their own 
hands, ordering a vigorous Reſiſtance-to be made againſt all ſuch as ſhould 


dare to oppoſe them, by virtue of the King's Commiſſion of Array, as hath Ruſh. 5. 784. 


been already mentioned. But I cannot omit taking notice, that immediate- 
Iy upon his Majeſty's Arrival at Nottingham, he ſent the two Houſes a gra- 
cious Meſlage, ' wherein he told them, that conſidering the many Miſtakes 
which had ariſen by the Meſſages, Peritions, and Anſwers, that had paſſed be- 
tween him and the two Houſes of Parliament, and which might be prevented 


by 


Id. p. 783. 


Id. ib. 
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by ſome other and nearer way of Treaty; he therefore propoſed, that ft 
Perſons ſhould be enabled on either ſide to treat of and conclude all Diſſeren- 


ces between them, for the publick Peace of the Kingdom, and farther Pro. 
miſed all Safety and Encouragement to thoſe that ſhould be ſo appointed by 


the Parliament; and concludes, That if this Propoſition ſhonld be by them 


rejected, God would abſolve him from the Guilt of the Blood . be ſpilt. 


To which the two Houſes returned a very high and poſitive Anſwer, where. 
in they refuſed to enter into any Treaty till the King had recalled his Decla- 
rations, whereby the Earl of Eſſex, and both Houſes of Parliament, with all 
their Adherents and Aſſiſtants, had been declared Traitors, and that his Ma- 
jeſty take down his Standard; ſince. whilſt they remained in that ſtate; they 
cannot (as they ſaid) by their fundamental Privileges of Parliamept, give 
him any other Anſwer. To this the King however ſbon returned a ſhort and 
fair Reply: Firſt he proteſted that he never intended to declare both: his 
Houſes of Parliament Traitors, or ſet up his Standard againſt them; and 
therefore to remove all Scruples which might hinder the Treaty he ſo much 
deſired, he promiſed, ſo that a Day were appointed by them for revoking 


their Declarations againſt all Perſons as -Traitors for aſſiſting him, he would 


then, on the ſame day, willingly recal all his Proclamations and Declarations, 
and would alſo take down his Standard in order to a Treaty. 23; 190 

But all that he could obtain from the two Houſes, was, That they could 
not recede from their former Anſwer; and poſitively inſiſted, that the King 
ſhould firſt recal his Declarations; and take down his Standard, and leaving 
his Forces, return to his Parliament, without any thing to.be done or vieldes 
to at all on their ſide ; ſaying; they would not allow themſelves. to be ſet in 
equal Ballance with thoſe Perſons, whoſe Counſels had till prevailed to bin- 
der the Relief of Ireland: and immediately publiſhed a Declaration, that. the 
Arms they were forced to take up for the Preſervation of the Laws and Liber- 
ties of the Kingdom, could not be laid down, until the King ſhould with- 
draw his Protection from ſuch Perſons as had been voted Delinquents by both 


Houſes, and leave them to the Juſtice of the Parliament. 


Io this the King, within a few days after, made another Reply; the Sub- 
ſtance of which was, That he could neither do nor offer any more than he had 
done already, and that he ſhould think himſelf clear and innocent from any 
Blood that might be ſpilt in this Quarrel, praying God ſo to deal with him 
and his Poſterity, as he deſired to preſerve Religion, Law, and the Liberty of 
the Subject, and Privilege of Parliament. The two Houſes Return to this 
was in effect no more than to repeat their former | Anſwer, That whilſt the 
King thinks himſelf bound in honour to protect ſuch Delinquents, in whoſe 
Preſervation the Kingdom cannot be ſafe, nor the Rights of Parliament at 
all maintained; they cannot enter into any farther Treaty with his Majeſty, 
beſides other reflecting Language; too long to be here repeated. And I have 
been the more particular in relating theſe laſt Petitions, with their Anſwers, 
ſince it will from thence plainly appear, how unwilling the King was to en- 
ter into a State of War with the prevailing Faction in the two Houſes, who 
would come to no other Terms with his Majeſty than an Indemnity for them- 
ſelves, and a Power to inflict what Penalties they pleaſed on all ſuch as had 
any ways aſſiſted him in this Quarrel; which was utterly to diſcourage and 
deter all Perſons, that ſhould go about for the future to aid or protect him 
from their Inſults and unjuſt Invaſions of his known Prerogatives. Thus did 
they ſacrifice the publick Peace of the Nation to their own private Malice and 
Revenge. . * a 

[ ſhall now draw to a Concluſion, and ſhall but lightly mention the parti- 
cular Actions of this unhappy War, and what followed thereupon ; as the 
Battels of Zdge-Hill, Marſton- Moor, and Naſeby, and other Places, in moſt 
of which the Parliament-Army obtained compleat Victories, under the fortu- 
nate Conduct of their two Generals, the Lord Fairfax and Oliver Cromwel; till 
at laſt the King, being reduced to the loweſt Ebb of Fortune, was forced to 
quit Oxford, and fly to the Scotiſ Army for Succour : By whom he being ſome 
time after given up to the Parliament, upon ſuch Terms as had been agreed 
between them, he was by them confined to ſome of his own Houſes, and up- 


on his Retuſal to paſs ſuch Bills as they offered to him, which were in * yy 
| Ive 
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diveſt himſelf of all his Regal Power, they thereupon voted, That no more 
Addreſſes ſhould be made to him in any kind; which was in effect to diſown 
him for their lawful King. And tho during the War, as well as after it was 
ended, there were ſeveral Treaties ſet on foot for the Accommodation of thoſe 
unhappy Differences between the King and the two Houſes; yet they ſtill 
proved abortive, through the predominant Humour of ſome leading and fac- 
tious Men, either of the one or the other Party, who not deſiring to ſee an 


end of the War, ſtill inſiſted upon higher and more exorbitant Conditions than 


were fit either for the King or Parliament to grant, with any Honour or Safety 
to themſelves; as happen'd. particularly at the Treaties of Oxford and VUx- 
bridge, at the latter of which nothing would ſerve the prevailing Parties of both 
Houſes, but the King's abſolute yielding up the Power of the Militia, and the 
total Abolition of Epiſcopacy, and the Book of Common Prayer, and giving up 
all thoſe that had adher'd to him, and aſſiſted him in the preſent War, to be 
fin'd and impriſon'd, and puniſh'd at their diſcretion. 


But when the Presbyterian Faction in the Houſe of Commons was over- 


power'd by that of the Independent, which was back d by Cromwel, and the 
major part of the Army, by whom no leſs than eleven Members were forced to 


quit the Houſe at once, and moſt of them to fly beyond Sea; after this, and 


that the King had been frightned from Hampton- Court, where Cromwel and the 
Officers of the Army had for a time treated him with all ſeeming Freedom 
and Honour, till he fled to the Iſle of Wight in diſguiſe, and there was for 
ſome Months kept a cloſe Priſoner : but at laſt, whilſt Cromwe/ and his Army 
were gone into Scotland, to reduce the more moderate Kirk-Party there, which 
under the Conduct of Duke Hamilton had raiſed an Army (tho with ill Succeſs) 
to ſet- the King at liberty; then the major or prevailing Party of the Preſ- 
byterians in both Houſes ſeeing their Error, and finding their Cauſe deſpe- 
rate, reſolved to take this opportunity of treating and making a full and final 
Agreement with the King upon certain Conditions, which however hard and 
unequal in themſelves, yet ſince they were ſomewhat more tolerable than 


' thoſe that had been before offer'd him, and conſidering in what deſperate Cir- 


cumſtances his Aﬀairs then were, he was obliged to ſubmit to: and had he 
done ſo at firſt, he might have, by a ſpeedy coming up to London, and join- 
ing his Intereſt with that of the Parliament and City, raiſed an Army ſuffi- 
cient to cope with that which Cromwel was bringing out of Scotland, which he 
had now reduced. But whilſt they were inſiſting too long upon ſeveral un- 
neceſſary Punctilio's, the General with his Independent Army, march'd up to 
London, and ſoon put an end to the Treaty by a forcible Excluſion of the 
major part of the Houſe of Commons, which had voted the King's Conceſ- 
ſions ſatisfactory; and then the remaining part (not being ſixty in all) upon 
the Houſe of Lords refuſing to join with them, not only voted them uſeleſs 


and dangerous, but alſo kept them from meeting any more. After which it 


was very eaſy for them to paſs an Ordinance for the Trial of the King, by 
certain Judges appointed for that purpoſe, who both condemn'd him, tho he 
utterly denied their Power, and likewiſe order'd him (beyond what can be 
parallel'd in Hiſtory) to be executed at the Gates of his own Palace : all which 
he ſuffer'd (beſides many other Indignities) with the higheſt Patience and Chri- 
ſtian Courage, as became the Greatneſs of the Character he bore. 

Now I durſt appeal to your ſelf, whether there be any thing in all the Con- 
vention's late Proceedings againſt King James that came near this, either in 
the Original of the Quarrel, the Means of the Proſecution, or laſtly, in the 
Iſſue and Conſequence of the whole Affair. FS. 

24. 1 muſt confeſs you have given a juſt Account of the Beginning, Progreſs 
and Cataſtrophe of that unhappy Rebellion, which ended (as moſt of them do 
when they prove ſucceſsful) with the Depoſition and Murder of the King. 
And tho I do not deny but there is ſome difference between that and the late 
Expulſion of his Majeſty from the Throne, yet it is not ſo much as to make it 
a quite different Caſe, ſince you your ſelf cannot but confeſs, that the Iſſue of 
both their Votes have been much the ſame; viz. the Depoſition, or (as you 
word it) Abdication of the King, and the total Abrogation of his Royal Authority: 
All the difference I can find between them, is, That in the Caſe of King Charles l. 
this was done when his Royal Perſon was in their power; but in that of 
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the King his Son, it was not voted till after his Departure, or rather his being 
driven away, ſince he could no longer ſtay here with Honour or Safety to his 
Perſon; and what they would have done had he continued here, I cannot vith- 
out Horrour imagine: but it is well it proved no worſe, and that they had 
not the opportunity of expreſſing their Malice againſt his Perſon as well as hig 
Government. Therefore I defire you would now ſhow me (ſince you under. 
take to juſtify all that the Convention has done in relation to the King) why 


- they might not as well have condemn'd him to death (as the Rump Faction 


did his Father) as have paſſed that Vote, That by his Breach of the Original Con- 
tract between the King and People, and by his deferrins the Kingdom, he had abdi- 
cated the Government, and that the Throne was thereby become vacant : ſince 1 
always thought, that it had been ſufficiently declared for Law by the Statute 
of the 12th of Charles the Second, which attainted the Regicides of his Father, 
That neither the Peers, nor Commons ſeparately, nor yet both of them together in Par. 
liament, nor the People collectively or repreſentatively, have any coercive Power over 
the Perſon of the King. And certainly this was a fundamental Law of the Land 
from the very beginning of Kingly Government in this Iſlend, notwithſtanding 


the contrary had been preached up, and writ for, by the Leaders of the Com- 


monwealth Faction; and much the like Doctrines have been alſo ſpread abroad, 
and juſtified of late in ſeditious Pamphlets and Sermons, tho veil'd over with 
ſubtle Diſtinctions to blind the Eyes of the People. Therefore pray let me ſte 


how you can defend this part of the Controverſy. 


F. I ſhall obſerve your Commands; but firſt give me leave to premiſe, that 
tho I will not juſtify the Depoſition of Princes, yet 1 very much doubt the 
Truth of what you ſay, that it was always a fundamental Law of Englny, 
that the Eſtates of the Kingdom, or Parliament, had no coercive Power over the 


Perſons of their Kings, or could paſs any Fudgment on their Actions: for that it 
was not a fundamental Law from the firſt Inſtitution of the Government, I 


think I have already given you ſeveral Proofs from Bracton, and the Mirror of 


Fuſtices, and ſhewn what was looked upon in thoſe Times to be the Power of 
the Eſtates of the Kingdom, as to the reſtraining the arbitrary and illegal Actions 


ef the King himſelß, his Queen, Children, and great Officers of the Crown ;, and what 


the Engliſh· Saxons Wittena Gemots did in relation to their Kings, upon any no- 
torious Breaches of the fundamental Laws of the Government, or a general 
Violation of the Liberties and Properties of the People contrary to Law; as 
you may remember formerly in the Inſtances of King Sigebert, and Edny, and 
others in the Savon Times: and that the ſame was held lawful, and put in 
practice after the Norman Conqueſt (as you call it) is as plain from what two 
ſeveral Parliaments did in the caſe of two Kings, viz. Edward and Richard the 
Second; which Proceedings were alſo juſtify'd and confirm'd by the next ſub- 
ſequent Parliaments (as you may find in our Statute- Book) by the Acts thereto 
be ſeen in the firſt Year of Edward the Third, and firſt of Henry the Fourth; 
tho I will not juſtify thoſe Actions neither, nor affirm that Parliaments have 
the ſame Power at this day, it having been by them diſclaim'd by ſo many fub- 
ſequent Statutes. - | 

A. I cannot deny that there are ſuch Statutes as thoſe you mention; but if 
you pleaſe more nearly to conſider them, you will find that they were rathcr 
made to excuſe and indemnify the Perſons that had a hand in rebelling againſt, 
and depoling thoſe Princes, than at all to juſtify the Actions themſelves ; for 
in that Statute of the firſt of Edward the Third, you will read it is only there 
enacted and declared, That none that came over with the King that now is, 
„and the Queen his Mother, or none other that went with the ſaid King in 
aid of them, to purſue their Enemies, in which Purſuit che Xing his Father 
ce was taken, and put in ward, and yet remaineth in ward, ſhall be impeached, 


< moleſted, or grieved in Perſon, or in Goods, in the King's, or in any other 


«.Court, for the ſaid Facts, nor for the Death of any Man, &c. from the Day 
« of the Arrival of the preſent King, to the Day of his Coronation.” And 
much to the ſame effe is that Act of Indemnity paſſed in the firſt of Henry 
the Fourth, That none ſhall be impeached or puniſhed that aſſiſted that King 
eto purſue and take Richard the Second and his Adherents.” So that theſe 
Acts were only Pardons to ſach Offenders, but do no way declare thoſe Actions 


to be legal, or any ways juſtifiable by the known Laws of the Land, or fun- 
| damental 
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damental Conſtitution of the Government. And as for the Law at preſent, 
you know it is expreſly declared by the Ac of the 12th of Charles the Second, 
That not only the Command of the Militia of the Kingdom us his Majeſty's undoubted 
| Right, but that neither of the two Houſes can pretend to the ſame , nor can levy any 
War, offenſive or defenſive, againſt his Majeſty. So that I think nothing can be 
more plain and expreſs, than that the late Proceedings againſt his Majeſty have 
been altogether unjuſtifiable, and contrary to Lax. 

FE. I do not deny that what you now ſay is in a great part true, and our 
written Laws do no ways allow any Reſiſtance, or Impriſonment of the King ; 
but however, there are divers Actions, which, tho not juſtifiable by the ſtrict 
Letter of the Law, yet being for the publick Good, and Preſervation of the 
Government, and original Conſtitution thereof, and in caſes of extreme Neceſ- 
ſity, when done indeed, ought to be juſtify'd and pardon'd by ſubſequent Par- 
liaments, as I have already ſufficiently made out: But ſince we have ſo fully 
diſcourſed of, and, as I thought, ſufficiently ſettled that point at our ninth 
Meeting, I ſhall ſay no more on that Subject now. And as to what you ſay 
in relation. to the late Proceedings of the Convention agaiaſt the King, I have 
likewiſe ſo fully anſwer'd all that you could alledge to the contrary at our ele- 
venth Converſation, that I need not here make repetition ; only give me leave 
to add, That if the two Houſes of Parliament have no power to cenſure, and 

als Judgment upon the notorious illegal Actions of the King and his Miniſ- 
ters, the Inſtitutions of thoſe great Councils are altogether in vain; ſince it 
was acknowledged by King Charles the Firſt, in his Anſwer to the Nineteen 
Propoſitions already mention'd, That Parliaments had ſufficient Power to reſtrain 
Kings from Tyranny: but this Is always to be thus underſtood, provided they 
exerciſe this Power rightly, and as they ought, for due and weighty Cauſes, 
and not vent their own private Reſentments and Revenge upon the King or his 
Miniſters, for ſlight and trivial Occaſions. TRE | 

M. Admit 1 ſhould grant it, yet you and your Party would gain little by 
that, ſince the Law ſtill ſappoſes the King can do no wrong; and all Acts that 
are illegal are not to be looked upon as his, but thoſe evil Counſellors and 
Miniſters that preſumed to do them, and who are alone to ſuffer for them, 
the Perſon of the King being always ſacred and unpuniſhable : and if it hath 
at ſome times happen'd otherwiſe in point of fact, it is by no means to be juſ- 
tify'd, or drawn into example. But indeed this Revolution is in one thing 
very ſingular, and without any Example, viz. That whereas in all former 
Depoſitions of Princes, the Indignation of the People has fallen more ſeverely 
on the publick Miniſters and Officers, by whom any Actions, ſuppoſed to be 
illegal and arbitrary, had been done, than on the Perſon of the King himſelf ; 
as any one that reads the Hiſtories of Henry the Third, Edward the Second, 
andi Richard the Second, may obſerve: while in this Revolution that has lately 
happen'd, the King himſelf hath been almoſt the only Sufferer; and his evil 
Counſellors, and corrupt Miniſters and Judges, have all eſcaped ſo much as 
any publick Sentence or Puniſhment : which either ſhews, that what they had 
done was juſtifiable according to Law, or elſe that the Convention was very 
partial to thoſe Offenders. | Dp 

But to conclude, and return to the point in queſtion : If the Long Parlia- 
ment could not legally call King Charles to any account for what he had done 
contrary to Law (as your ſelf ſeems to grant) I deſire you to ſhew me any 
ſufficient Reaſons why it ſhould be treaſonable for the Long Parliament to paſs 
a Vote, That the King's raiſing a Guard at York, was in order to make war 
upon the Parliament, and a Breach of the Truſt repoſed in him, contrary to 
his Coronatioa-Oath, and tending to the Diſſolution of the Government: 
and yet that the Convention's voting, That King James the Second, by the 
Breach of the Original Contract between him and his People, and by with- 


drawing himſelf out of the Kingdom, had abdicated the Government, ſhould be _ 


looked on as legal, and according to the juſt Power of Parliaments. So that 
you mult acknowledge, that the Long Parliament were inveſted with a Power 
of cenſuring the King and his Actions, and calling him to an account for them; 
and if they had, then the Caſe of King Charles the Firſt, and King James his 
Son, will be much alike, But if the Long Parliament had not that Power, 
neither ought the Convention to have exerciſed it over the Actions of the pre- 
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ſent King, And pray, Sir, tell me why.the Rump Parliament ſhould be guilty 
of Treaſon, for appointing Judges to try and condemn King Charles; and the 
Convention ſhould be innocent, who have as good as depoſed King James, by 
declaring him to have abdicated the Government, and that the Throne is therehy 
become vacant : ſince I ſuppoſe, that this Convention, tho bf all the Eftates 
of the Kingdom, meeting and acting without the King's Writ, hath no more 
(if ſo much) Authority as that fag-end of a Parliament which murder'd King 
Charles, and yet met at firſt by his Writ. = | Ps 

F. 1 hope, Sir, then, if I can give a ſatisfactory Anſwer to theſe your laſt 
Queſtions and Objections, you will come over to my Opinion. In the firſt 
place I own, and I think you your ſelf muſt grant, that Parliaments have a 
Power of impeaching and puniſhing ſuch evil and corrupt Miniſters, as ſhall 
preſume to act any thing contrary to Magna Charta, and the known Liberties 
and Privileges of the Nation, tho they did it by the King's expreſs Commands z 
ſince they are preſum'd to know the Law, and either ſhould have refuſed ts 
accept their places upon unjuſt and unwarrantable Conditions, or elſe have 
reſign'd them, rather than obey'd the King's illegal Orders. But it.is yet a 
higher Aggravation of the Offeace, it (as ſome of our Judges of late) they ac- 
cept of thoſe Offices on condition to give their Judgment iu point of Law, only 
as the Court ſhall direct: So that the difference between us barely lies in the 
true Senſe and Meaning of this Maxim in Law, That the King can do no wrong; 
or if he do any in his own Perſon, how far he is liable to anſwer for it. 1 
grant indeed, That if the King never executes any Function of the Govern- 
ment in his own Perſon, he cannot be ſaid to do any wrong, but only thoſe 
his Miniſters and inferior Officers that act by ſuch Orders: yet what if the 


King himſelf will act miniſterially, and will take upon him in Perſon to ſeize 


thoſe that are innocent of every thing but his arbitrary Deſigns; or what if 
he will himſelf put the Broad Seal to a Pardon of a notorious Enemy to the 
Government, that ſtands impeach'd by the Commons of England; can any one 
ſay that this is not a doing wrong in his own Perſon? What if he will turn 
his Chancellor, Chief Juſtices, and other Judges out of their Places, and will 
not admit of any new ones, but ſuch as will facrifice their Conſciences, and 
blindly promiſe to act and give Judgments according to whatever he ſhall pleaſe 


to ſet up for Law? Or ſuppoſe he do in his own Perſon ſign and iſſue out 


Orders for a ſtaading Army in a time of Peace, not to defend and preſerve, 
but to enſlave the Nation: or ſuppoſe that being petition'd to, and defired 
by ſome of his Peers, who are Conſiliarii Nati, to abſtain from making ſuch 
notorious Breaches upon the Conſtitution, he ſhould immediately order under 
his own hand the Petitioners to be clapt up in the Tower; can the Governors of 
that place judge whether the fault thoſe Lords ſtand committed for be Trea- 
ſon, or only High Miſdemeanor ? Or laſtly, ſuppoſe the King ſhall either re- 
fuſe to call a Parliament to redreſs theſe Grievances; or if he goes about to 
do it, ſhall evidently in his own Perſon cloſet and corrupt the intended Mem- 
bers of it, what muſt be done in ſuch caſes, when all other Remedies fail ? 


And how many of theſe Acts and Breaches upon the Law the late King was in 


his own Perſon guilty of, I ſhall not now particularly enquire into, having al- 


ready ſpoke ſufficiently upon theſe Points? And I wiſh you, or any body elſe, 


could excuſe him from theſe perſonal Violations. I would farther ask you, what 
is to be done when he will hearken to no Advice and Remonſtrances that ſhall 
be offer'd to him, to make him ſenſible that ſuch Proceedings ſtrike at the very 
fundamental Conſtitution of the Government? I ſay, what Courſe ſhall the 
whole Nation, or Parliament, as its Repreſentative, take in ſuch caſes where 
the King will remain incorrigible, and will not retra& what he hath done, or 
repair thoſe Breaches he hath made upon the Laws ? 

M. I know no other Remedy, but {till to apply themſelves to him by Peti- 
tion; and if Prayers and Tears will not do, then to obſerve Bracton's Rule, That 
if the King will not be amended, eæpectet Deum ultorem. | 

F. Truly I expected ſome ſuch ſort of Anſwer from you to theſe Queſtions : 
But pray tell me, what if the King is reſolved ſtill to prove inexorable, and 
»penly to declare by all nis Words and Actions, that he will govern arbitra- 
-ily by a ſtanding Army, and doth put it in practice accordingly z do you al- 

ow the People no Remedy in that caſe, but only Prayers and Tears ? 43 
| waac 
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what ſatisfaction is it to me, my Prince's expecting the Vengeance of God for 


the Breach of his Coronation-Oath ? ; Will that prove any Alleviation of the 
Subjects Miſery, that their Prince will be damned in another World, when 
perhaps he himſelf may not believe any ſuch thing as a Life after this? For 
he may be told by his Prieſts and Jeſuits, that it is a commendable and meri- 
torious Action in him to make himſelf abſolute, and to trample all the Laws of 
his Kingdom under his feet; ſince otherwiſe he can never ſet up the Romiſh Re- 
ligion, which upon their Principles is the only way to Salvation, and that it is 
lawful for him to uſe any means to compaſs it. So that unleſs you will ſup- 
poſe all Governments ought to be abſolute and arbitrary, at the Will of the 
King, I do not ſee any means left the Subjects how to ſecure themſelves from 
the rankeſt Tyranny. | : ; 2 

M. To deal plainly with you; it is ſtill my firm and ſteady Opinion, That 
if the worſt Caſe which you have here put ſhould happen, it is better for the 
People to rely upon God's Providence, what ſhall become of their Perſons, 
Religion, and Liberties, than to provoke his Wrath by any Rebellion, or Re- 
ſiſtance of the King or his Officers: ſince 1 do not think that even the Defence 
either of our Religion, or of thoſe Liberties and Privileges which have been 
granted by our former Kings to the Subjects of this Nation, can ever be coun- 
terballanced by a Rebellion and long Civil War; for beſides the preſent Cala- 
mities which it certaiuly brings along with it, it commonly ends in the De- 
ſtruction of the King's Perſon, if not the Expulſion of the Royal Line and Fa- 
mily ; as we have ſeen lately in the Flight of the Queen with the Infant Prince, 
which was follow'd with that of the King: rather than which I think any things 
even Perſecution it ſelf for Religion, were better to be endured by us, than a 
Remedy worſe than the Diſeaſe. | 

F. I am ſorry you and | have diſcourſed fo long, and fo often about theſe 
matters, without being able to make each other any whit wiſer, and that you 
are ſtill ſo obſtinate in your firſt Opinions; I muſt therefore beg your pardon 
that I cannot be of your mind, ſince our Principles are ſo different, you ſup- 
poſing that no Reſiſtance of a tyrannical illegal Power, if carried on under the 
Name and Authority of a King, can be in any caſe lawful for the People or 
Subjects, let what will be the Conſequence; whilſt 1 (who believe the People 
were not made or ordain'd by God oaly for Kings to uſe them as their Slaves, 
or mere Brutes) am perſuaded, that for the Preſervation of their natural and 
civil Liberties and Properties, confer'd on them by the very Conſtitution of 
the Government, not by the mere Grace and Bounty of former Kings, as ſome 
of your Party affirm (and therefore of which the whole People can be the only 
proper Judges) they may not only take up Arms, but drive out ſuch a Tyrant 
that ſo invades them, if they are able of themſelves to do it, or elſe may beg 
the Aſſiſtance of any other neighbouring Prince, that will be fo generous as to un- 
dertake their Cauſe. Otherwiſe | can ſee ao Remedy, but that all Kings, how li- 
mited ſoever, may make themſelves not only abſolute Monarchs, but their Peo- 
ple as abſolute Slaves as thoſe in Turky or Muſcovy. Aud I am ſo much a Pa- 
tron of Liberty, that I cannot think any of the Conſequences you mention, 
ſuch as a long Civil War, or the Expulſion of a tyrannical Prince, can be 
_ worſe than conſtant Slavery, Ignorance, and Poverty, which are the certain 
Conſequences of your Hypotheſis, of leaving all Princes to diſpoſe of the E- 
ſtates, Lives, and Liberties of all their Subjects at their pleaſure. And tho I 
own that War, and the loſs of thouſands of Lives, may happen ia the de- 
fence of them, yet this State is rather ſometimes to be prefer'd (if it cannot 
be avoided) than the other; as any Man, I think, would, if it were put to 
his choice, rather have a Fever once in ſeven Years, and come off with Life, 
than languiſn under an Ague or Conſumption for the like ſpace of Time, and 
die at laſt; ſince that Saying of the Poet is very true, Non eſt vi vere, ſed va- 
lere Vita. And now this Parallel ſeems very juſt, without making any parti- 
cular Application of it. | | 

But to return to the matter in hand; to which, what I have juſt now ſaid, 
has been only preliminary; I ſhall as freely own on the other ſide, that it may 
ſo happen, that a whole People, or the major part of them, or the Eſtates of 
the Kingdom, or Parliament, or at leaſt the major part of them, may enter- 
tain unjuſt Prejudices againſt the King; and by paſſing too hard a Cenſure on 


his 
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bis Actions, may, by the Artifices of factious and ill Men, be drawn into Re. 
bellion, and to take up Arms agaiaſt him without any juſt Cauſe: and in this 
caſe, ſince there is no ſuperior Power between him and his People, he og can 
be Judge, and the Appeal muſt then be made to God, and the Conſciences of 
all his good Subjects, that remain ſtill untainted, and will be ready to aſſiſt in 
maintaining his juſt Rights; or he may alſo in ſuch caſes implore the Aſſiſtance 
of ſome neighbour Prince, provided he take care that the Auxiliaries he ſha 
afford him may not prove ſo powerful as to make themſelves Maſters of the 
whole Kingdom and Nation; as we often find in Hiſtory to have been the Eyent 
of ſuch foreign Aſſiſtances. 12 
Theſe things being premiſed, I think it not at all difficult to anſwer your 
Queries: As firſt, why the two Houſes of Parliament could not juſtly or legally 
call King Charles to an account for what he had done contrary to Law; and 
ſecondly, why it ſhould be treaſonable for them to paſs a Vote, that the Kings 
raiſing a Guard at York was in order to make war upon the Parliament, in 
breach of his Coronation-Oath, and contrary to the Truſt repoſed in hin, 
And yet that the Convention's voting that King James the Second, by the 
Breach of the Original Contract, and by withdrawing himſelf out of this King. 
dom, had abdicated the Government. 1 | | 

Now to anſwer your Queries in order, I ſhall let you know, that, in the 
firſt place, I utterly diſavow all coercive Power in one or both Houſes of Parlia- 
ment, to call the King to an account for any Actions committed by himſelf 
or his ſubordinate Miniſters or Officers; and therefore all the Proceedings of 
the Rump-Parliament againſt King Charles were abſolutely void and illegal, not 
only from the Incompetency of the Authority, they being but the fag-end and 
remainder of the Members of that Parliament, and without any concurrence of 
the third Eſtate, or Peers of England, who (tho at that time excluded by 
force, yet) have always had a joint Power with, if not ſuperior to that of the 
Commons, in all ſuch caſes of the higheſt importance: but indeed becauſe both 
Houſes are the King's Subjects, and call'd by his Writ, and have ſworn Alle- 
glance to him, therefore they could not paſs Judgment upon him as a Crimi- 
nal, ſince he was ſtill their Sovereign; neither could they proceed againſt him 
as an Enemy, becauſe by the whole Narrative of theſe Tranſactions it appears, 
that he was unwillingly drawn into that unhappy War, and acted only upon 
the Defenſive, in maintenance of his juſt Right of the Militia, and other Pre- 
rogatives of the Crown, which a prevalling Faction in both Houſes would then 
have deprived him of againſt his Conſent. I | 

This being ſo, the other part of the Queſtion is eaſily anſwer'd, why the 
Convention's Proceedings againſt King James ſhould be juſtifiable, and not thoſe 
of the Rump-Parliament againſt his Father, ſince the Inſtances are by no means 
parallel; for the Convention did in no wiſe take upon them to judge or pals 


Sentence upon the King, as one accountable to them for his Actions: for they 


only gave their Vote or Cenſure upon what he had done, as that which had 
already diveſted him of all Right to the Crown, and in effect imply'd an ab- 
ſolute Abdication of the Government. And | have already proved in our for- 
mer Converſation, that when a King plainly declares by his Actions, that he 
will no longer govern by Law, and refuſes to amend the Breaches that have 
been made by his ſubordinate Miniſters, he thereby himſelf becomes anſwerable 


for thoſe Miſcarriages. And tho I grant his Perſon is ſtill unaccountable and 


unpuniſhable, for want of a ſuperior Power to condemn him; yet he may ſo 
carry himſelf towards his People, in vitibly going about by force to ſubvert 
the Religion and Laws, that upon his obſtinate Refuſal, or wilful putting him- 
ſelf out of a Capacity to amend thoſe Breaches he himſelf. hath made, or at 
leaſt his inferior Miniſters by his Order, he may thereby forfeit and loſe the 


very Crown it ſelf, and all Right to govern any longer: but ſtill (as I have 


formerly ſaid) this wholly proceeds from his own exorbitant Actions, and not 
from any coercive Authority the Parliament can pretend to over his Perſon. 


Thus for example, if in the State of Nature, a Husband carry himſelf ſo cru- 


elly towards his Wife, as that ſhe can no longer live in ſafety with him, ſhe 
may lawfully quit bis Bed and Family, and provide for her own ſafety ſome- 
where elſe; after which, I doubt not but in that ſtate the Bond of Matrimony 


is thereupon diſſolved; and this not from any Authority the Wife has "_ 
| | l 
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the Perſon of her Husband, but from the great Law of Nature, of Self: Preſer- 
vation; or elſe it would lie in the power of any Husband to tyrannize, nay to 
murder his Wife whenever he pleaſed and ſhe could have no Remed left to 
provide for her own Safety. The dale is ſo plain between the People and a 
tyrannical Prince, that I think it needs no farther inſiſting upon, than to apply 
What I have now faid in general to King James himſelf in particular: And | 
ſhall but lightly touch upon this Head, having at our eleventh Converſation 
fully proved, that the King's late Actions and Proceedings, meation'd in the 
Prince of Orange's Declarations, eſpecially that of his aſſuming to himſelf a 
Power of diſpenſing with all Laws, were Breaches of the Original Contract between 
the King and his People: and that there is ſuch a Contract, I think I have ſuf- 
fciently proved at our tenth Meeting; and if ſo, what the King hath done 
tended to a Diſſolution of the Government, and not being redreſled, gave the 
People a Right of Reſiſtance by Force to ſuch illegal rte and Commands. 
And tho I grant, ſo long as there are any hopes left that the King would deſiſt 
from, and redreſs thoſe Violations, he ought not to ſuffer either in his Perſon 
or Dignity, but only thoſe that aſlſted him in thoſe exorbitant Actions, ſince 
the King's Perſon ſhould always be ſacred and unpuniſhable; yet when he plain- 
ly declares, that he will not redreſs them, and puts himſelf out of a Capacity of 
doing it, by leaving the Kingdom without offering any Satisfaction for what 
he has done, nay, doing his utmoſt to leave the Nation in a ſtate of Anarchy 
and Confuſion: if this be not aa implicit Abdication of the Government, when 
the King thus abſolutely refuſes ro govern any longer upon thoſe Terms and 
Conditions on which he has received the Crown, I know not what can be rec- 
koned one, unleſs you would have an expreſs Abdication or Renunciation of it, 
which 1 ſuppoſe cannot be expected in this caſe. And if the Convention of 
Lords and Commons upon their Meeting have paſled their Votes that it was ſo, 
it does not therefore follow that their bare voting ſo, can make it ſo, if it 
were not ſo before. However, you muſt own that it is a ſolemn Declaration 
of the Senſe of the Repreſentatives of all the Eſtates of the Kingdom, and 
ought to be acquieſced in, and ſubmitted to by all the Subjects of it, unleſs you 
can ſhew me better Reaſons to the contrary than you have hitherto done. So 
that after all your aggravating Expreſſions, this Vote of theirs did not at all 
touch the Perſon of the late King, nor yet deprive him of his legal Authority, 
fince he had already done ſufficient to forfeit and diveſt himſelf of it: And if 
he hath happen'd to be the greateſt Sufferer in this Revolution, and that his 
evil Counſellors, corrupt Miniſters and Judges, with other inferior Officers, 
have eſcaped Cenſure and Puniſhment, this hath fallen out from the Iniquity 
of the Times, and the great multitude of Offenders who have been engaged 
in the ſame bad Cauſe, and partook of the ſame Guilt with the Papiſts them- 
{elves: And you know very well in what manner, by the tacit Conſent of two 
prevailing Factions, thoſe Offenders came to eſcape. But I hope the Votes of the 
Convention will however ſtand as a perpetual Landmark and Boundary, to 
warn all ſubordinate Officers for the future not to break in upon the Liberties 
and Privileges of the Nation, leſt a worſe thiag befal them. 1 

But to come to your laſt Objection: The Incompetency of Authority in the 
Convention to cenſure the King's Actions, which becauſe they did not meet 
upon the King's Writ, you will needs fancy that they had no more Right to ſit 
or act than the Rump- Parliament, when all the reſt of the Members were ſe- 
cluded, and the Houſe of Lords voted uſeleſs. This is indeed a great miſtake, 
and which you could not have fallen into, had you conſider'd as you ought, that 
the People and their Repreſeatatives, the Eſtates of the Kingdom, were before 
Kings in this Nation, who often owed their Crowns to their Election, as I have 
already proved at our fifth and twelfth Converſations ; to all which I did not 
find you had any thing conſiderable to return by way of Anſwer: and that up- 
on all manner of Emergencies and Revolutions of Government, the Eſtates of 
the Kingdom, or Parliament, have always exerted their Authority, either 
without any Writ or Summons from the King, or elſe have ſat after the 
Kings who call'd them had reſign'd their Crowns, and abdicated the Govern- 
ment. And to give you Inſtances of this, I ſhall begin with the great Council 
of Parliament at Running-Mead, conſiſting of all the Nobility and People of 
England, in which Magna Charta was firſt granted: and tho it was not call'd by 
King 


B1IBLIOTHECA PoLITica 

King John, yet it was by him acknowledged for a lawful Aſſembly of the Eſtates 
of the Kingdom, as you may ſee in Matt. Paris and pray alſo conſult Mathew 
of 2 1 op and MWalſingham's Chronicle; and you will there find, that upon 
the Deceaſe of King Henry the Third, the Eſtates of the Kingdom met in ; 
Great Council at Weſtminſter, by their own Power and Authority, and there ſo- 
lemnly recognized his Son Edward the Firſt (who was then, as they ſuppoſed, in 
the Holy Land) his Title to the Crown, and order'd bim to be proclaim'd King, 
when as yet they knew not certainly whether he was alive or dead. And when 
his Son Edward the Second was depoſed in Parliament, and had alſo ſolemnly 
reſign'd his Crown to his Son Edward the Third, the ſame Parliament that had 
depoſed the former King, fat and ated without any freſh Summons under the 
new one, and there paſſed ſeveral Statutes, as you find in Raſtal or Keeble. And 
the like happen'd upon the Depoſition and Reſignation of Richard the Second; 
the ſame Parliament that depoſed him ſat ſome time after under Henry the 
Fourth, and there were divers Statutes paſſed (as there were alſo in the firſt 
Parliament of Edward the Third) which are accounted good Laws at this day, 
without the Confirmation of any ſubſequent Parliaments, as you may ſee like- 
wiſe in the Statute-Book, and Parliament-Rolls themſelves. So that when our 
Great Council have once met on ſuch abſolutely neceſſary Occaſions, it is not 
the Authority that calls them, but their own inherent Right and Power from 
the Conſtitution of the Government, that gives ſufficient Sanction to their Pro- 
ceedings. I did, as I remember, at our laſt Meeting but one, ſlightly mention 
theſe two laſt Inſtances upon another Occaſion 3 but ſince they now ſerve for 
my preſent purpoſe, pray pardon me if I take the liberty to put you in mind 
of them again. 5 

M. 1 confeſs you have given divers ſpecious Inſtances of the independent 
Power of Parliaments upon any great Emergencies and Revolutions of Govern- 
ment; but yet I have very much to except againſt moſt of them. As for the firſt 
Inſtance, of the Great Council at Running-Mead, I have long ſince told you my 
Opinion of it, that it was a riotous and unlawful Aſſembly, met there againſt 
the King's will; and tho Jam not for abrogating the Great Charter, ſince it has 
Deen ſo often confirm'd by the voluntary Sanctions of ſo many ſucceeding Kings, 
yet I muſt freely tell you, I think -it was obtain'd by mere Force and Rebellion 
at firſt, Indeed your next Inſtance of the Aſſembly of Eſtates that met to re- 
cognize Edward the Firſt, is more to your purpoſe ; but then I pray conſider; 
that this was in a caſe of abſolute Neceſlity, in the abſence of the King, and 
for the publick Peace and Quiet of the Nation, to ſettle the Government in 
good hands till his Majeſty's Return. And admit I ſhould grant ſuch a way of 
proceeding may be good for the doing of a neceſſary and lawful Act; yet it 
does not therefore follow that a Convention ſhall have power to make Laws 
without a King, much leſs to cenſure his Actions, and actually depoſe him. 
Therefore give me leave to tell you, as you your ſelf cannot juſtify the two 
Houſes of Parliament in their depoſing King Edward and Richard the Second, 
ſo neither can their ſitting and acting under their Succeſſors be defended, ac- 
cording to the ſtri& Rules and Cuſtoms of Parliament ; becauſe they were ſum- 
mon'd by their Writs to meer, conſult, and act with the King that call'd them, 
and none other; and when he either reſign'd the Crown, or deceaſed, their 
Authority was likewiſe at an end. Fe 

F. I ſhall not only anſwer the Objections you have now brought againſt my 


| Inſtances from matter of fact, but ſhall,” I hope, confirm them with ſuch freſh 


ones as you will not be able to anſwer. Firſt then, as to what you object a- 
gainſt the Validity of the Great Council at Running-Mead, I think it will not 
anſwer the end for which you bring it; fince J have already, in our ninth Con- 
verſation, ſufficiently vindicated the Legality of that Aſſembly: And give me 
leave now to add, that both the Legality of that, and the Charter then gran- 
ted, were ſufficiently aſſerted by King Henry the Third's confirming, or rather 
new granting of it in the firſt Year of his Reign, by the Advice of his Uncle 
William the Mareſchal, Earl of Pembroke, and Gualio the Pope's Legate; who 
plainly found, that even thoſe Noblemen and Gentlemen that took part with 
the young King againſt Prince Lewis of France, would never be contented till 
it was done. And tho the ſame King Henry often confirm'd this Charter, 45 


did alſo his Son Edward the Firſt, yet it was not becauſe their firſt 9 
i 
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tions were not valid and ſufficient, but from the want of their being obſerved 
as they ought to have been, by reaſon of the frequent Breaches that had been 
made upon it, either by thoſe Kings themſelves, or their evil Counſellors and 
corrupt Miniſters; from whence, upon every notorious Violation of it, the 
Eſtates of the Kingdom were not ſatisfied till they had, by giving the King 
freſh Subſidies (as you will find mention'd at the end of thoſe Charters) pro- 
cured new Confirmations of that Charter, as alſo of that of Foreſts; and thoſe 
often fortified with dreadful Excommunications denounced by the Biſhops a- 
gainſt all thoſe that ſhould for the future preſume to infringe them: yet all 
this was ſcarce ſufficient ; ſo prevalent were evil Counſellors in thoſe days (as 
well as ours) over our Kings, and ſo great Temptations did they find often 

to violate them. 18 | e 
As for what you ſay in mitigation of my Inſtance of the Great Council that 
met without any Summons from the King, to recognize King Edward the Firſt, 
you have granted as much as I would have; which is, That ſuch an Aſſembly is 
juſtifiable, when the publick Neceſſity and Peace of the Nation require it : Nor do! 
my ſelf maintain or deſire any more; but then do not give the Eſtates of the 
Kingdom a Power upon every turn to meet, whether the King will or not. 
Yet certainly, upon ſuch great and extraordinary Occaſions, they had, and 
ſtill have ſuch a Power to aſſemble, and act as a Parliament, and to make Laws 
too, notwithſtanding they were never call'd by the King's Writ at firſt. Be- 
ſides the Precedents of the firſt of Edward the Third, and firſt of Henry the 
Fourth, already mention'd; and againſt which you have nothing to urge, but 
the Law and Cuſtom of Parliaments at this day; which does not hold neither, 
ſince even in our own Memory (as I told you once before) the Convention that 
recall'd King Charles the Second, paſſed the Act of Oblivion, and made many 
other Statutes. And tho it is true that they were confirm'd by the following 
Parliament, yet that thoſe Acts had been good without any ſuch Confirmation, 
appears by ſeveral private Acts which were then paſſed, without ever being 

confirm'd at all, and yet are ſtill acknowledged to be good Statutes at this day. 
And that this independent Power of the Great Council of the Eſtates of the 
Nation, is not peculiar to England, but has alſo formerly been in uſe in other 
neighbouring Kingdoms, whoſe Princes are now looked upon as abſolute Mo- 


narchs; I have already proved * from ſeveral Inſtances both in Fance, Spain, * Vid. Dia. 


and other Countries : as in particular that Great Aſſembly which met upon the Logue 11: 


Death of King Charles the Fair, to determine to whom the Right of the 
Crown then belonged, whether to our Edward the Third, or Philip Count of 
Valois, who both laid claim to it; and upon ſolemn hearing of the Commiſ- 


miſſioners of both the Competitors, the Eſtates adjudged the Crown to the lat- 


ter as right Heir, by virtue of the Salique Law, tho further removed in Blood 
than King Edward from the King that laſt deceaſed. The like Deciſion 1 alſo 
told you the Eſtates of the Kingdom of Caſtile made between the pretended 
Daughter of Henry the Impotent, King of Caſtile, and his Siſter 1/abel/a, who 
was afterwards married to Ferdinand King of Aragon; when upon a ſolemn 
hearing of the whole matter, the Eſtates adjudged the Crown to the Princeſs 
Iſabella, and ſet aſide a Daughter the Queen had by a Favourite, as Illegitimate. 
And I have again mention'd this piece of Hiſtory, becauſe it comes neareſt to 
the preſent Caſe, concerning the Prince of Wales; for who ſhall judge of his 
Legitimacy, if there appear any thing ſufficient againſt the Reality of his being 
born of the late Queen, but the Parliament, or Great Council of the Nation? 
which I am ſure you cannot as yet accuſe of any Partiality in this Affair. 

M. I am fatisfied, from the Authorities you have brought, as well as the 
Reaſon of the thing, That in caſe the Title to the Crown is any way diſputa- 
ble, that the Great Council of Eſtates ought to judge of it, in all Kingdoms 
where there are any ſuch Aſſemblies. But I chink the Caſe of this young Prince's 
Legitimacy to be ſo clear and indiſputable, that there can be no juſt occaſioii 
for any ſuch Trial. However, if there ſhould appear any ſuch Neceſſity, 1 
ſuppoſe the King and Queen, his Parents, would not be againſt the putting the 
Deciſion of this Matter to a Free Parliament, conſiſting of thoſe of the true 
Church of England, and not of Whigs and Fanarticks. And as for the Power of 
the Eſtates to meet on other neceſſary Occaſions, ſuch as recognizing theit 
lawful Prince, I ſhall not oppoſe ent tho I do not thereby allow them 
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an unlimited Power of depoſing Kings, or of puttin the Crown on what Head 


they pleaſe, to the prejudice of the right Heirs by Blood. Pee 
F 1 am glad you and 1 are ſo far agreed in the main; tho I cannot but ob. 


ſerve, that you are under a very great Miſtake, in limiting the Power of the 


Eſtates of any Kingdom, only to the beſtowing of the Crown on thoſe you call 


the Right Heirs: for pray tell me, who can better judge of this than they ? Ang 


might not the Eſtates of France, if they bad ſo pleaſed, have adjudged the Crown 
to King Edward, as well as to Philip of Valois; and had not then all the Sub- 
jets of that Kingdom been obliged to acknowledge him, notwithſtanding their 
pretended Salique Law? But the Eſtates of the Kingdom, or Parliament in Eng. 
land, have a higher Power; for it is enacted by the Statute of the 11th of 
Henry the Seventh (which I have already cited, tho on another account) That 
no one whatever, who ſhall ſerve the King for the time being in hu Perſon, or ſhall 


yield him true Allegiance for the ſame, either by ſerving him in his Wars, or elſe- 


mhere, ſhall ſuffer any Attainder or Forfeiture for ſa doing. Where you may eaſily 


take notice, that the Intent of this Statute is to indemnify the Subjects of Eng- 


land, who ſhall aſſiſt and ſerve the King for the time being (let his Title be 
what it will.) Now how can the Subjects of this Kingdom diſtinguiſh or judge 
who is lawful King, or has the beſt Title to the Crown, but by the Judgment aud 
Recognition of their Repreſentatives, the Eſtates of the Kingdom? Nor is there 
any difference in this Caſe between an Act made by a King de Jure, and one that 
is only ſo de Facto; for you can't deny that King Henry Vil. before his Marriage 
with the Princeſs Elizabeth, was any other, aud after her Death he could be no 
better: and upon your Principles likewiſe, Queen Elizabeth. her ſelf had no 
more than a Parliamentary Title; and yet the made. an Act in the thirteenth 
year of her Reign, That the King or Queen, with the Conſent and Authority 
of Parliament, might limit and alter the Snccefſiun of the Crown as they 
thought fit; which Act J have prov'd to yo", ar our laſt Meeting but one, to be 
{ſtill in force: and I now repeat it, to refreſh rour Memory, and let you ſee that 


this Revolution, and the preſeut Limitation of che Crows, is juſtify'd by 


both thoſe Statutes; and does not ouly differ in the Original and Proſecution 
of the Quarrel, from the Civil War begun and carry'd on by the Long Parlia- 
ment, but alſo in the iſſue of it; that ending, not only with the Depoſition 
and Murder of the King, and the ſetting up of a Commonwealth, but with the 
Expulſion.of the whole Royal Line, and the Deſtruction of the Church and E- 
piſcopal Government; whereas it is now (God be thank'd) quite ocherwiſe: 
for tho King James be declar'd uncapable to govern, yet the Convention has 
thought fit to place the Crown on the Heads of his Son-in-law and Davghter, 
whom they look'd upon to have moſt Right toit, And as for the Church of 
England, all things remain in the ſame State as they were in King Charles's 
Reign, and I hope will continue ſo, or rather be reform'd for the better: and 


therefore I think I have ſufficiently juſtify'd the preſent Revolution from your 


Objections, aud ſhewn you, That an old Cavalier, or true Son of the Church 
of England, may very well approve and comply with this preſent Change; and 
yet at the {ame time keep the 3zoth of January without any Hypocriſy; and 
may alſo ſtill maintain, that the cutting off King Charles's Head was a horrid 
Murder and Treaſon in thoſe that were guilty of it. 

M. As for the Concluſion of your Speech, I wholly agree with you, but not 
in the Premiſes : for tho the Crimes the Nation is guilty of in one Caſe, are 
not ſo horridly cruel and barbarous as in the other; yet certainly no good 
Subject can juſtify the taking up Arms againit the King upon any pretence 
whatſoever, much leſs preſume to declare, That he hath wiolated (I know. not 
what) Original Contract, and that the Throne thereby is become vacant , and then 
Placing any one therein, but him whoſe Right it is: ſince I look upon the Oath of 
Allegiance of perpetual Obligation upon all thoſe that have taken it, not only 
to his preſent Majeſty, but the Heirs of his Body begotten; ſo that you 


may keep the Thirtieth of January as much as you pleaſe: yet I doubt you 


cannot excuſe thoſe of your Party that have been the Contrivers and Abet- 
tors of this Revolution, from much the like (tho I will not ſay the very 
lame) Crime, with that of the Rump-Parliament. And as to what you fay 
concerning the preſent flouriſhing Condition of the Church, and your Hopes 0 


the farther Reformation of it, 1 with I could ſee it; tho I cannot now expect it, 
as 
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as things are like to go; ſince ſome of her Members have, by the taking up 
Arms, and joining with the Prince of Orange, given the Enemies of our Reli- 
gion a great advantage over them. And what will become of the Church, When 
the Archbiſhop of Canterbury, and all other conſcientious Biſhops and Clergymen, 
ſhall be deprived for not taking the Oath to the preſeat Government, 1 dread 
to think; for I can foreſee nothing but a moſt fearful Schiſm, like to be the 

- Conſequence of tliat Act. 3 

E. I thought I had ſufficiently proved in our former Converſations, that tak- 
ing up Arms in defence of our Religion and Civil Liberties, when no other Re- 
medy could prevail, was not unlawful, according to our Conſtitution. Secondly, 

That there is ſuch a thing as an Original Contract, however ignorant you are 
pleaſed to make your ſelf of it. Thirdly, That by the Abdication, or Forfei- 
ture of King James (call it which you pleaſe) the Throne did really become va- 
cant; and that it is legally filled by their preſent Majeſties. That the Oath of 
Allegiance is of perpetual Obligation, I alſo grant; but it is ſtill on condition, 
that the King ſhall likewiſe truly keep and perform that part of the Contract 
contain'd in his Coronation-Oath, without going about to alter and invade our 
Religion and Civil Liberties by an armed Force, and arbitrary Power : and if 
this were not ſo, we ſhould owe it wholly to the King's mere Favovr and Good- 
will, if he did not make us all Papiſts, nay Turks and Slaves, whenever he had 
a mind to it. Theſe are indeed the Principles I have all along maintain'd, and 
I hope | ſhall never have occaſion to be aſhamed of them; therefore ſince it now 
grows late, and that I find it impoſſible to make a Convert of you, and bring 
you over to my Opinion, I will bid you good-night, and part as much your 
Friend as before: for I am ſatisfy'd of your Sincerity, and that it is only Preju- 
dice, or a miſtaken Zeal, and too ſcrupalous a Conſcience, that hinders you 
from comiag over to our fide. 33 

M. I thank you for your kind Thoughts of me; and in Return can only 
tell you, that I think your Error proceeds from much the ſame Cauſes as you 
ſuppoſe mine does, only | wiſh I could add that of a too ſcrupulons Conſcience : 
however i am obliged to you for the Benefit of this Evening's Converſation, in 
which I muſt own I have received a great deal of light in many things which I 
was before ignorant of; and ſol take my leave, and ſhall continue your real 
Friend and * 4g | 
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Chief Matters contain d in this 


BOOK; which alſo, explaining the Old 


Terms relating to our Conſtitution, may ſerve 
inſtead of a GLOSSAR. 


A. 


Bbeſſes repreſented in Parlia- 
ment. p- 280, 327 
| Abbot, Archbiſhop, againſt 
Arbitrary Power. 5 
Abbots, hom choſen antientiy. 257 
Hom their Numbers in Parliament came 
to be leſſen'd. 
Bound to appear in Parliament by their 
Tenures, tho they beld not in Capite. 
402, 438 
Abdication of King James II. juſtify*d. 
570, &c. 


The different Senſes of the Word. and 


the Convention's Senſe of it as volun- 

tary in him, juſtify'd. 601 

It devolv'd the Government upon the 
Nation's Repreſentatives. 
Abel's Defire to Cain, Gen, 4. 7. not 
meant of Cain's Abſolute * over 


him. I 3, &c. 

Nor of his Hereditary Right to Govern- 

ment. $3, 54 

The place wrong tranſlated. ib. 
Abjuration-Oath debated. 689, &c, 


Abjur'd the preſent, but not the future 
Right of the Rival to the King in be- 


. 693 


397 


645 


Abraham was War and Peace, as 
aſter of an independent Family. 

| 26 
Abſolute Monarchs don't treat their Sub- 
jets like Children. 81, 83, 85, &c. 
Are only Maſters of Slaves, or great 


Mork- Houſes, 125, &c. 
Adam not univerſal Monarch. P, &c. 
His Power Oeconomial. ib. & 10, 11, 


12, 147 1 5, 34 

Why be did not puniſh-Cain for mur. 
dering Apel, 15729 
Adam's Marital and Paternal Power, nor 
the Origin of Civil Government ; the 
Abſurdities of the Affirmative.” I7, 
18, &c. 

His Commiſſion for Dominion, not pe- 
culiar to himſclj, but in general to 
Mankind. „„ 
Other Arguments for his Abſolute Power 


anſwer d. ib. &. 55, &c. 
Alfred's Laws made by Conſent of Parlia- 
ment. | a0 


His Will about the Succeſſion. 520 
Aldermen of ſeveral ſorts antiently. 258, 
266, Cc. 287 


Alii de Regno, who, 297404 
Alli Incolæ, who. 399 
Alii Laici, who. 321,335 


All 
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Alii Univerſ, who. 


An Alphaberical Index. 


351,373 Baronagium Avglie, Regis, ſuum, ter: 


Allegiance, what. EE 52, Kc. re ſux; What ? 310,311,406 
to a Ning de ade, and is reci- Arch, Oomitatus not Tenants in ca- 
(FE al with Protection. 681 — 688 Pte 536 


Allegiance, natural, what, and whether 


it bas any Tie upon Conſcience. = 
Alodarii, who. 2595 
Ambition and turbulent Humours 0 . 
vate Men, not ſo dangerous to a 
Nation as Tyranny. 132, &c. 


St. Ambroſe defended by the People a- 


gainſt the Emperor. 202 
angit, from whence. 250 


Ain Mios, 1 Pet. 24 13, 14. what. 


Archbiſhop of Canterbury and other 


Biſbops antiently oboſen” in Parlia- 
ment. . 410,411. 


Defrre the Prince of Ora 20ge to take the 


Government upon him. 


574 
Aragon, its Laws of Succeſſion. 68 


Its Kings limited. 504 
Ariſtocracy among the Jews before Kings. 
— 69,70 
Ariſtotle's King, 92 
Arms defen/ive i 7, 8, 460, 461, 

Kc. 
Arniſzus for Refs Nance of Kings, and in 
what Cafes. 499 


Arthur Duke of Britany not made King 


of England, tho next Heir. 604, 


605 — 612 
Murder d by his Uncle King John. 61 2 


Articles of the Church of England nor 


for Pajſive Obedience. 204 
Aſſociation by Lords and Biſhops at Lon- 
don, to ſtand by the Prince of O- 
range, 575 


Athanaſius for defenſive Arms. 201 


Attainders in Parliament againſt Here- 
ditary Kings. 658 


Auguſtus made abſolute by the Romans. 


92 


Authority, legal, given and taken away 


by Law. 669 
B. 


Abylas, a Biſhop, ſhut the Churth- 
Doors againſt the Emperor, 201 


Banneret, antient, what, 389 
Barnſtaple ſent Members to — x 


in Athelſtan's time. 


A plain Proof that we had a Houſe 


Commons before the Conqueſt, ib. 


Baronagium ſometimes /ignify'd all the 


Eſtates of Parliament. 354 


 Minores, "What : ? 31 1,31 1,119.30 
Barones bere before the Normans. 275 


What they were. 284—310 
Barons by Wit, their Origin. 329 
Barons, Peers, when call'd to Parliament. 

367, &c. 
Baron- Court. 334 
Birth, 4 ſuppoſititious one. 568 


Birthright did not entitle to Civil Go. 
0 wernment, but to Pyieſtbood, among 


179 the Patriarchs. 62.63 

Antiquiores Regni, who. 311 Biſhops /it in Parliament by Right of thei 
Arbitrary Power encourag'd, when. 4,5 Baronies. 377 

Not God's Ordinance. 77,116 They and Abbots obliged to do Knighn 

. AMliſchievous. ib. Service by William J. $31,532 


Formerly deprived by King and Parlia- 
ment, from whom they derive their 


Fees and TMJ: CHHONS. 689, 694, 

2 177 e 
Tl; 's Deprivation allow d by Canon 2, 
ib. 


Stine of Show, jnagec of, and. difoveyd 


James Itd's Cb dd. 462, GE, 
562 

This juſtify'd, 599 
They 440 not think him the ſole Legiſ- 
lator. 467 
Some of them treacherous to K. W. III. 
642 
Biſhopricks, their Origin in England. 

277558 


Biſhops Sees, not capable autiently, as 
ſuch, of ſending Aembers 10 Parlia- 
ment. | 2700 4.29 
Bleſſing given to Jae was an) a double 
Portion of bus Father's Eſtate. 62 


Bockland, nhat,' © $33 
Bodin; his wrong Notion of 2 Obe- 
ditnce, 38 
And of our Conſtitution, © 499 
Bodies Natural and Political, bow they 
differ, Bb 
Boors in Sweden had their Deputys in 
Parliament, A 22439 
Boroughs had Repre fe entatives in our Saxon 
ee 8 270, &c. 
And ſince, even tho they did not "bold 
in capite. 415— 422 


How many antiently ſent Members to 
Parliament; Reaſons why ſo many 
new ones made in one Reign, and ſo 
few in another. 27 

Their ſending Members did not depend 

on the Sheriff, Writs, for they were 
ſent to their own Magiſtrates. Such 
as were maliciouſly charged by She- 


riffs, bad Redreſs in Parliament. 
Some 


An Alphabetical Index. 


Some great ones obtain d temporary 

' Exemptions ;, others ſent Members 

- by Preſcription. Mr. Prynns miſ- 
takes about this matter. 428—435 
Bratton and Fleta not for the Abſolute 
Power of our Kings. 215 
Their Definition of our Laws. 217, &c. 
Own the Peoples ſhare in the Legiſlature. 
ne - - HL AI3 

The Maxim, Quod Principl placet, 
Legis habet vigorem, explain'd. ib. 
Their Opinion of the King's Power and 
Reſiſtance to bim. 500 - 509 


Their true Meaning vindicated by other 


Quotations from them. I 3 
Brill, a ſmall Town in the Netherlands, 
' firſt revolted from the Spaniards. 

| 114403 
Burgeſſes, none elected but ſuch as were 
free of, or actually reſided in Bo- 
roughs or Cities, before Henry the 
VIIIth's time. | 433 


S. 


Ain forfeited bis Right of Succeſſion; 
his Sons no Hereattary Monarchs. 
51552 

Calvin not for Paſſive Obedience. 209 
Canterbury Province, a diſtinct Eccle- 
ſiaſtical Body from that of York. 


695 

Caracalla's Tyranny. 114 
Caſtile, its Laws of Succeſſion. 67 
Caſtles and Forts in England anticntly 
defended Ly Tenures. 460 
Cavaliers were not for making Charles I. 
arbitrary. 706 
King Charles I, miſled by falſe Principles. 
5 
Charg'd by the Parliament with fir ſt be- 

g inning the War, 484 


His Violation of the Laws ſo great, that 
bad be perſiſted, he might have been 
dethron'd, but be vedreſs'd Griey- 


ances. | 701,707 
Not jo favourable to Papiſts as J. II. 
_ 503 

Parliament demands the Militia from 
bim. ib. 
Presbyterians not for ruining him and 
the Monarchy. ib. 


Thoſe who took Arms for him did not 
believe him to be irreſiſtible, nor de- 
ſign to make him arbitrary. 706 

Controverſy betwixt him and the Par- 

liament, differ d from that betwixt 

James II. and the Convention. 706 

Remonſtrance of the Commons. 707 

Parliament's Proceedings upon the Talk 
of his Deſign to * in foreign 
Troops. 7 


Biſhops proteſt againſt the Proceedings 


His Attempt to ſeize the five Members, 


with their Proceedings and his upon 


_ Biſhops and Popiſh Lords withdraw from 


the Houſe ;, then the Lords join'd the 
Commons in demanding the Militia, 
7 711 


of the Houſe, and are impriſon'd for 
it. „ 
Petitions from the Country againſt them 


and the 7.5 Lords. ib. 


Lords and Commons petition the King 
about the Militia of the Tower; bis 
Anſwer, and their Proceedings upon 
it. 3 7 
He accompanys the Queen and bis 
Daughter in their way to FAO 
ib. 
Refuſes the Parliament's Petitions for 
ſettling the Militia ; upon which they 
vote the Kingdom to be put in a poſ- 
ture of Defence, 713 
Petitions from the Country about tbe 
Danger from Popery and Slavery. ib. 
The Parliament's Declaration to the 
ſame purpoſe, with their Demands, 


and is Anſwer and Declaration; 


with his Reaſons for going to Vork. 
71 

His Meſſage to both Houſes, 715 
The Parliament vote their Ordinance 
for defence of the King to be accord- 
ing ty Law, and the King's Com- 
mands for the Licutenancy to be i- 
legal. ib, 
He raiſes Guards at York, and de- 
mands Huli, bu was refusd, 716 
His Deſigns in that Demand, ib. 
His Conduct in that matter debated, 
with bis Propoſals about ſettling the 
Ailitia. ib. 
Proclaims Hotham a Traitor, fo» de- 
nying bim Entrance into Hull, and 
demands Juſtice of the Parliament. 
ib. 

They juſtify Hotham, command their 
Ordinance about the Militia to be 
put in execution, tho the King de- 
clar d againſt it ; upon which he rai- 
ſed more Guards at York, which the 
Parliament condemn'd, 718 


They reflect on the King's Meſſage, pre- 


pare for War, ſent him a Petition, 
charge bim with Breach of Promiſe, 
and publiſh a third Remonſtrance. 


719 

Many of the chief Nobility and Gentry 
went to him at York, The Par- 
liamem ſent him nineteen Propoſi- 
tions, and go on with their Prepara- 
tions for War. 720,721 
The 
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ray. The Parliament declares tbem 
illegal. 3 72¹ 
And iſſues ſeveral Declarations. ib. 


Skirmiſhes betwixt the King's Parties 


and thesrs. 722 
He miſcarries in the Deſign to beſiege 
Hull, and the Parliament make them- 
ſelves Maſters of the Fleet, and ſeize 
ſome of the King's Ships. ib. 
Vote the raiſing of an Army. 723 
Petition the King to return, which he 
refuſes. 724 
Tbe King anſwers their Petition, and 
makes new Offers, which they reject. 

| ib. & 725 
Papers publiſtd on both fades. 726 
The Parliament can't be call d Rebels 
or Traitors, tho the King declar'd em 
oo. 726,727 
They publiſh a counter Declaration, and 
take ſeveral Places. The King erects 
bis Standard at Nottingham, ſends 

a Meſſage to the Houſes for a Treaty, 
which they refus'd, unleſs he would 
recal his Declarations, which made 
them Traitors, and return to the Par- 
liament, which be refus d. 727,728 
Treaties with him miſcarry, and why, 
729 


King Charles I. ownwd our Government to 


f 
＋ 
& 


be a mix d Monarchy, 241 
That the Parliament bas a Power to 
reſtrain Tyranny. 451 


| 5 
That the Law was the Meaſure of his 


Power. 465 
And that his Power of the Militia was 
from the Law. 4106 
Relation of the Beginning, Progreſs, 
and Iſſue of the War againſt bim. 
693, &c. 

Proceedings againſt him not juſtiſy d by 
thoſe of the Convention againſt J. II. 

| ib, 


King Charles II. by bis A& of Oblivion, 


pardon'd thoſe that fought by bis Fa- 
ther's and his own Commiſſion, as 
well as thoſe that fought againſt them. 


453 
The Acts of the 1 3th of bis Reign, 3 


6, and of the 14th, Cap. 3. about 


the Militia, and the Unlawfulneſs 
of Reſiſtance in any Caſes whatever, 
never intended to ſet up an Arbitrary 
Power. 456 
Tho thoſe Ads renounce coercive, they 
did not renounce defenſiue Power, 
7 
The ſame Parliament oppos'd his 455 
penſing Power and ſtanding Army. 
474 


An Alphabetical Indes. 


The King ſends out Commiſſions of Ar- Charters, thoſe calld Great not the King! 


Conceſſions, but affirmative of the 
Common Law, and were ratify by 
the Suffrages of the People, therefore 
call d Statutes. 136,328 
That of Henry 1. 117,547 
And thoſe of Stephen and King John 
confirmd the Peoples Liberties. 51 
Cheſter, County Palatine, bad a Parlia- 
ment of its own, which tax d them, 


; 5 _ 360,370 

Children not under abſolute SubjeFion to 

Parents. Es 

May uſe Self-defence againſt them. 
39, Kc. 

Objections anſwer d. 425 &c. 
Their ſlaviſh State by ſome of the Ro- 

man Laws. | 288, &c. 


Chimney-Mony illegally collected by James 
II. and Lord Rocheſter's arbitrary 
Orders. 600 

Chreſtus wention'd by Sueton in tbe Reign 
of Claudius, not meant of our Sa- 
Diour. 180 

Chriſt did not alter the Nature of Civil 
Government, nor take away the Pro- 

ples Right of Self. defence. 157 
His Injundtions to Sovereigns and Sub- 
jeds, no Warrant for Tyranny and 
Arbitrary Power. 138,159 
His ordering Tribute to be paid to Cæ- 
ſar, no Warrant for ſuch a Power. 
160, 16L 

Hts commanding Peter to put up bis 
Sword, no Argument againſt Reſ1ſ- 
tance. 162,163 
True Reaſons of that Rebuke. ib. & 164 
How far bis Sufferings are a Pattern 
for Imitation. 167, &c. 

Chriſtianity not the only eſtabliſt'd Reli- 
gion in Conſtantine's time. 170 

St. Chryſoſtom defended by the People 
againſt the Emperor, 202 

His Opinion of Non- Reſiſtance, 182, &c. 

Lord Churchil's Letter why be left King 
James. 567 

Cities and Boroughs had Repreſentatives 
in our Saxon Councils. 270, &c. 

Thoſe in foreign parts that did not hold 
in capite, ſent Members to Dyets. 


439 
Civil Government defin'd. 125 
Inconſsſtent with Tyranny. + ib. 
Civil Power ordain d by God for the Peo- 
ples Good, 104 


In what ſenſe deriv'd from God, and 
in what from the People, 555, &c. 


559 
Not nom confer'd by God on Princes im- 


mediately, but by the People, 560 


Clarende?, 
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Clarendon, Ea of. his Opinion of the 


Reaſon why Princes gave good Laws 


and Privileges to their Subjects. 84 
Confuted. | | 85 
His Opinion of 1 Sam. 8. 18. 126 
Claudius, an Account of bis TIE 

180 

Clergy's quitting their Do@rines of Paſ- 
fave-Obedience and Non-Reſiſtance, 

one of the Cauſes of King James's 
going away, 2, & 3 
Clergy ſucceeded to Heathen Prieſts in 
our Parliaments. 256, 393, &c. 
Clergy inferiour, oppreſs'd by rage 
Their Temporalties ſciz'd, and ther 
Perſons put out of the King's Pro- 
tection. | 402 
Clergy inferiour, antiently in Parliament. 
8 e 
But not theſe three or four hundred 
Tears. 398 
Not taxable by the King or Pope without 

their own Conſent. 398 
Never tax d without the Conſent of their 

Procurators in Convocation, till the 

time of Charles II. ib. 


Since which they have had Votes for 


Knights of Shires ;, Difference be- 
twixt their Summons to Convocation 

and Parliament. 400 
Agreed that the King ſhould be excom- 
municated, if be broke the Charter. 
„ 

Clergy inferiour, how they loſt their 
Right of coming to Parliament. 409; 

| 85 

Clerici terras habentes. 322, 324 
Clerus in Parliament, who. 310, 31 2, 
| 393, 397,403, &c. 
Cloſe-Rolls in the Reign of King John 


and King Henry III. moſt of them 


3 7 372 
Coercive Power diſown'd by the 12th of 
Charles II. bow to be underſtood. 

| | =, "43 

Lord Coke?s Definition of a Parlia- 
ment, and a Lepiſlative Power. 


218 
Approves the reſiſting of Edward 1. 
449 


| Colloquium, and not a Parliament in 
tbe I dth of Edward J. 382, &c. 
The like that of Edward IIl. at Wind- 


ſor. 387 
Several Councils of this kind in that 
Reign. | 388 
Comites, Peers, in what ſenſe the King's 
Companions, 246, 254 
Commendatii, who, 276 


Commiſſions Illegal are void and may be 
reſiſted. 460, 464, 473 


' Thoſe by colour of Law, or Opinion of 
the Judges, vaſtly different. 469 
Commiſſions, Military, to drſpoſſeſs a 
Man illegally, may be reſiſted, tho 
headed by the King. 471 
Common Council was among. the Jews, 
when Judges were wanting, 72, &c. 
Commons of England by Knights, Ci- 
tizens, and Burgeſſes, whether one 

of the three Eſtates before the 49th 

of Henry III. or the 18th of Ed- 
ward J. from p. 265. to the end of 

the eighth Dialogue. 273, 275, &c. 
Before and after the Conqueſt. 282 — 
286, 293, 296 298, 302, &c. 
313, 337, Kc. 341 — 351, 380, 
399. 403, &c. 407, 4 - 415, 

417 435, 439, &c. 

Commons, in King John's Parliament at 
Marlbridge. 93 Kr. 
Have always been Members of Parli- 
ament ſince the Conqueſt as well as 
before. 390 
Their Antiquity in Parliament. 391 
Have a Right by Preſcription to be 
ſummond to Parliament. 414, 

| &c. 

Tbey petitiand Henry V. aſſerting their 
antient Right, that no Law be made 
without them. 419 

The ſame allow'd by the King and 
Lords. 1 

A like Petition to Edward II. agreed 
to by the K ing and Lords. ibid. 
Their Protiſtation to Edward III. Ri- 
chard II. and Henry IV. 420 
Commonwealths, the Oppreſſion in them 
not comparable to that in abſolute 
AMonarchies, 82 
Their Origin. = 97 
Commonwealths may be deſtroy\d by 
their own Subjects, if Kings only be 
Jure Divino. 90 
They, as well as Kings, derive their 
Authority from God, 1 
Commune Concilium, what, 312, 316 
Communitas Angliæ, or Populus, the 
whole Parliament. 274, &c. 287, 
5 290 — 298 
Sometimes means tbe Commons only, 
from 298 — 303 

Communitas, La Commune, and La 
Communalte taken differently. 340 

But when mention'd after Comites, Ba- 
rones, or Proceres, always ſigni- 
fies the Commons, 341—351, 379, 


Att, Ke. 
Conge d' Elire to chuſe a Biſhop, can't be 
re fus d. 4tl 
Conqueſt unjuſt, gives no Right to the 
Conqueror, 87, 552 
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Conqueſt, tho juſt, over a free People, 
gives no Right without their Con- 

ent. | £4) 559 
Conqueſts in Europe, few of them by ab- 
ſolute Monarchs. ; 124 
How Conqueſts were diviaed in England. 

| 270 


Unjuſt, when they may be lanfully en- 


joy'd by the Conqueror's Heirs, 519 
Conſpiracy againſt William I, by Nor- 
mans and Engliſh. 552 


when they exceed their Commiſſion. 

| 4.70 

Convention and Parliament did not differ 

at firſt, and ſettled the Crown with- 

out Summons from Kings. 646 

May become lawful Parliaments, tho 

not ſummon'd by King's Writs. 647 

Convention at the Revolution in 1688. 

juſt iy d. 583,735 
Debates in it. 58 

Had no reaſon to enquire what was be- 

come of King James, nor to receive 

his Letters. 586 


Their Declarations juſtify'd. 597, 


And their Meeting without the King's 
Summons. | 619 
They neither could nor were oblig'd to 
enquire into the Pretender's Birth, 


632 
Their voting the Throne vacant, justi- 
jy'd. 632,633 


They exercis*d no more power in cromn- 
ing King William and Queen Ma- 
ry, than others had done. 642 
Convocations of ſeveral ſorts. 393 
That of 1610, for Divine Right of 
Monarchy and arbitrary Power. 
That of 1640. condemn'd by Parlia- 
ment. | 6, 204 
Their Decrees not binding till confirm*d 


King and Parliament, and even 


then don't bind but as agrecable to 
Scripture. 6 


Copyholders, antiently Villani. 369 


Cornwal, moſt of its Boroughs bold of 
its Earl, yet ſend Members to Par- 


liament. 416 
Coronation-Oath made void by Filmer. 
| 90, 91 

The antient one explain' d. 514 


Councils, great, call'd by Kings to do 
Parliamentary Buſineſs, a Stretch of 
Prerogative. 235 

Councils, great, two ſorts of them. 313, 

—"ITS, TIT, 33 334 335» 339 
That in the oth of William J. a Par- 
lament, and not a Synod. 407 
Concilium, or Curia Regis, what. 316, 
31% , XC 
The different Stile of them. ib. 


Councils of Tenants in capite, only 
\ ſometimes calld on occaſion of War, 
3 
2ouncils, General or Provincial, none 
met without the States of the Realm 
till after Henry J. | 204 
Councils, Great and Privy, confounded 
by Writers. 27 
County-Court, formerly conſiderable. 5 34 
Court of Tything or Lath. 


33. 
Contumier, or cuſtomaty Laws of 1 
Conſtables may reſiſt the King's Officers, 


mandy deriv*d from England, 543, 
| GC. 
Cowel's Interpreter for arbitrary Power, 


Crown of England does not purge al 
Defects. | FL 
Was partly Hereditary, partly Elec. 
tive, till Edward J. and even ſince 

it has been in the power of the Par- 
liament to declare who was Ilawfu! 
King. 67 
Hereditary, tho it don't £0 always ta 
the next in Blood. 092 

Tho not now Elective, is ſtill held by 
the Original Contra. Foo, 514. 
Crimes, not puniſh'd by Death in Rome, 
nor in England for a time. 553 
Cruelty and Tyranny, no part of a Fa- 
ther's or Prince's Prerogative. 35 
Curia Baronum, or Parliament, may 
curb the Xing. '- "tg 
Curia Regis, what. 256, 257 
Cuſtoms, legally exaFed by James Il. 
| | 5 601 


D. 


Anes and Swedes till of late reſervꝰd 

| to themſclves a Power to elect Kings 
and dethrone Tyrants, 443 
David did not think a defenſive War a- 
gainſt Saul unlawful. 145, &c. 
Decennaties, or Tythings, a Daniſh and 
Saxon Law. 548, &c. 
Declarations of Kings in Council for re- 
inforcing Laws, miſtaken for mat - 

ing Laws by their own Authority. 

2.33 

Declarations againſ Reſiſtance in 14 
Car, II. cap. 3. explain d. 457, 


4860, &c. 474 

Declaration for Liberty of Conſcience by 
James II. illegal. 598 

The Deſign of it. 636 
Declaration by the Prince of Orange 
juſtiſy d. 640, &c. 
Deeds, ſealing of them derid'd from 

the Normans. 533 
Denmark, its Kings formerly detoſable 
for Tyranny. 215 


Deſpo- 


Deſpotical Power, what. 78 
Not the Rule of Government. ib. 
Not ſafe for Princes, nor lovd by 


Subjedts. 87 
Dethronement ef Princes, when lawful. 
531 


That of Edward II. and Richard II. 
never condemn'd by Parliament. 

445 

Diets, German, how conſtituted. 266 
Diſpenſing Power taught by Filmer a- 
gains Law. 90, 91, 485, 589, 5 =» 


r. 

Inſtances of it in the Caſe of Sheriffs 
and Judges, &c. anſwer'd. 595 

| — 600 
Diſſimulation taught by Filmer. 94. 
Divine Right pretended to, ſhakes the 
Thrones of all Kings. n 
Diviſion of the Earth after the Diſperſion 
at Babel, no Plea for Hereditary 
Monarchs, or Patriarchal Govern- 
ment. , XG 


Difference of Chronologers about the 


time of that Diſperſion. ib. 

The Peoples following Leaders of their 
own Language then, no Argument 
for Hereditary Princes, or paternal 
Rule, which it broke into pieces. 59, 
Divites Plebis, Parliament- men. 294 
Dominion not founded on Birtb- Right. 
le > 

Domitian, his way of governing. 180 
Doomſday-Book proves, that a great 
many Engliſh retain'd their Honours 

and Eſtates after the Conqueſt. 527, 


QC. 

Drencher, or Drenger, 4 ſort of Te- 
aants. OL RR | 531 
Durham, County Palatine, bad its own 


Parliament that tax d em. 360,370 
E. 


Arldoms, Hereditary, none before 
William 7. 258 

They had place in Parliament virtute 
Officit. ib. 
Eaſt-Angles, their Kingdom continued till 
after the Danes. 252 
Eccleſiaſtical Matters treated of in great 
Councils or Parliaments in the Saxons 
time. The King could confirm no 
Canons till ſo approvꝰ d. 394 
Edelingi, Noblemen. 276 
Edward the Confeſſor's Lam for limiting 
Kings. | 


Vindicated to be genuine, 511, &c. 


Edward the Firſt's Title own'd by Parlia- 
ment in his abſence, | 
Elected. 


618 
619 


Edward V. bow ruind. 


508 


An Alphabetical Index. 


Edward J. allows the Parliament's Decla- 
ration to the Pope, that they would not 
ſuffer bim to comply with the De- 
mands of the See of Rome. 44.8 

His Parliament would not meet at bis 
Summons till he confirwd' Magna 
Charta, and confeſs'd bis Miſma- 
nagement with Tears; and the Lords 
would not ſuffer the Taxes to be le- 
oy'd, becauſe impos'd without their 
Conſent. 448, &c. 

Edward II. when Lieutenant to his Fa- 
ther, was forced by Arms to call 
a Parliament, and confirm Magna 
Charta, &c. 449 

Choſen after his Father's Death. 619 

Forfeited by Parliament. 449,604461 5, 


; Cs 
A Vacancy at his Death. . 620 
Edward III. choſen by Parliament. 604 


He intended to repeal the 15th and 20tb 
of bis Reign without a Parliament, 

but could not. 1 
Edward IV. Earl of March, his Victory 
and claiming the Crown, 62.3 

His Articles againſt Henry VI. ib. 
Overaw'd the Parliament. ib. 
Dethron'd and reſtor d. 624 
His Marriage declar'd void, and bis 
Children Baſtards. 625 
625 
Egbert the Weſt Saxon Ning, not abſo- 
lute, but left the other Kingdoms 


their own Laws. 252 
His Oath at his Election. 254 
Elder Brothers have no Di vine Hereditary 
Right. | 52 
Eleanor, Hereditary Princeſs of England, 
pet aſide. 614 


Elections of Parliament Men, when treat- 


ing for them began. 433 
Emperor, that Title no ſign of abſolute 


Pomer. : 214,GCC- 
Good ones own 'd themſelves to he bound 
by Law. 92 


England, ſo named in King Egbert's 
time by conſent of Parliament, 252 
Engleſherie, what. - 533 
Introduc'd by the Danes. ib. 
Engliſh Earls, Barons, and Gentlemen of 
Eſtates, continued after the Conqueſt, 
$23,530,531 
They were ſo many, that William Ru- 
tus defeated the Plots of the Nor- 
mans againſt him by their Aſſiſtance, 
528 

Engliſh, nby diſarm'd by William f o 
| : 8 

Why they rebelled againſt him. _ 
Engliſh have always aſſerted their Right 
to reſiſt Tyrants, 443, Kc. 


Engliſh 
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Engliſh Conſtitution, what, 561 
The Titles of their antient Kings no 
proof of Abſolute Power. 215 


Engliſh Nation not willing to make war 
againſt the Scots for Charles I. 704 


Equals may limit one another. 241 
Eſtates, three, very antient in other Coun- 
tries. 4375&c. 

In ſome places there are four, and in 
others five. 438 
Eve, & Sharer in Adam's Commiſſion for 
Dominion. 28, &c. 


She muſt, in caſe of his Death, have 
been univerſal Queen, if Generation 
gives Title to Civil Government, 51 


Ef Noi, Rom. 13. what, 172 
How it differs from d\vvous. ib. & 
173K c. 


It ought to be rendred Authorities. 172 
Tyrants can't be the 5501 EN here 
meant, which ought to be tranſlated 
juſt Authorities or Powers. 173182 


F. 


Lathers, Filmer makes them abſolute 
Tyrants over their Children. 88 


Feudal Laws, what. 542 
Fideles, Commons in Parliament. 278, &c. 
| | 322, &c. 

Fifth Command no Plea for Monarcby. 
| 80 
Filial Obedience and Subjection, what. 
10, &c. 18 

Particularly among the Jews and Ro- 
mans. 195 Kc. 


And other Nations. ib. & 23 —36, &c. 
Filmer, Sir Robert, bis Paternal or Pa- 
triarchal Scheme makes Kings Ty- 
rants, and People Slaves. 88, &c. 


His Inconſiſtencies. &. 
Shakes the Titles of all Kings now in 
being. ib. 
Folckland, what. 0 OSS 


Forfeiture had been a more proper Word 
For King James tban Abdication; 
Reaſons why the Commons choſe the 

latter. 602 

Forteſcue's Deſcription of a Tyrant. 216 


He aſſerts the Peoples ſhare in the Le- 


Ciſlature. 218 
France, in reſped of Men and the King's 
Kevenue, exceeds England ten to 


one. 680 
Frank Almoign, moſt of the Clergy beld 
by it. 395 


Freeborough, or Tything-Court, 534 
Freeholders, by any Tenure, antiently ca- 
pable of electing, or being elected 
Parluament- Men. 305 
ho they were. ib. 306, & 369 


Frecholders not the Tenants in capite 


_ only firſt after the Conqueſt, tut ſuch 
as bad a free Eſtate of Inheritance. 


307 
| Moſt of em held not of the King, 3 0 


2 
Freeholders came all to the rauen 
in the Saxons times, but being tog 
numerous, were afterwards re preſen- 
ted by Knights of the Shires. 369 
All of em EleGors, till reſtrain d to 
40 8. Freehold per ann. by the Sta. 
tutes of Henrys IV. & VI. All of 
em Suitors to the County Courts in 
the time of William the Conqueror, 
and till reſtrain d by the ſaid Statutes, 
were alſo call d Barons and Thanes 
before the Conqueſt. 536 
Freemen in William the Firſt's time, not 
all Normans or French. 535, Kc. 
Free Quarter in time of Peace, Theft. 
— 2 | 496 
French, our Law- Books being writ in that 
Language, no Badge of the Conquiſi. 
the French Tongue common among 
thoſe. of Quality, and in Deeds and 
Cbarters in the Confefſor's time, who 
bad been long in Normandy. 540, 
| ; CC, 
French Gentry bad Votes in Parliament, 
tho they did net hold of the King, 


* 439 
Frilings, or Freemen, who, 537 
Members of the Great Council or Par- 


liament. g 266 
G. 


Avel- kind, a Soccage-Tenure. 301 
Gentleman and Nobleman, an— 
tiently who, 259 
St. Germain, in his Doctor and Student, 
_ aſſerts the People's ſhare in the Le- 
giſlature. i 218 
Glanuille, Lord Chief Juſtice, his Defi- 
nition of our Laws, 217 
Aſſerts the Peoples ſhare in our Legiſ⸗ 
laue „ 
Gnoſticks againſt Government. 88, 139 
Government, Civil, proceeded from A- 
dam's Fall, being needleſs before, 8 
It was at firſt in Fathers and Maſters of 
Families, and afterwards by Agrec- 
ment lodged in one or more hands. 9 
Whether Ariſtocracy or Monarchy was 


firſt, not eaſy to be known, ib. 
The End of it deſign'd by God, ib. 5 
1 580 

Its eſſential Properties. 10 
Its Origin. 48,96 


Govern- 
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Government, its Difference from natural 
Government. 47, &c. 
If doubtful, yet to be ſubmitted to, ac- 
cording to Filmer. 94 
Why call'd an human Ordinance. 98 
When it becomes Tyranny. 577/580 
Governors ceaſe to be ſuch when they ex- 
cced the lawful Bounds of their Power. 
31 
May boſe their Power without any Act 
of the Party governed. "$00 
Grants may be defended againſt the Gran- 
ter, Royal as well as others, 468 
Grantz, Grandees or Magnates, inclu- 


ded Commoners. 313,348 


Grotius's Opinion of filial Obedience, 37 
Of Reſiſtance. 108,509 
Guards, none in England till Henry VII. 
got the Teomen eſtabliſhd by AG of 
Parliament. 459 


N H. 
Arold, King, uſurped the Crown, 


519 
Dr. Harſnet' s Sermon for Arbitrary Power. 


2 


Headborough, what. 534 
Heirs ſuppos'd to a Crown, ſet aſide for 
violent N of Impoſture. 


631 
Heirs ſucceſſive did not take the Title of 
Kings till crown'd. 604 


Hengiſt the Saxon not made King till 
eight Tears after his Arrival in Eng- 
1 2495251 
Henry I. ſucceeded by Parliamentary Au- 
thority. 227604, &c. 
Henry II. declar'd Heir by Parliament 
preferably to bis Mother, tho ſhe did 


not ſurrender to him. 609, &c. 
His Charter en in Parliament. 
127 


Agreed that his Barons might reſiſt bins 
if be did not keep the Peace with Phi- 

lip of France. 444 
The Throne vacant after his Death, till 
King Richard was elected. 6 E 
Henry III. not proclaim'd immediately 
after his Father's Death, and why. 


| | 604 
Came to the Crown by Election. 613 
Had no Hereditary Right. 614 
His illegal Taxes blam'd by himſelf. 

358 


Pardon'd by Statute thoſe who took 1 
for him, as well as thoſe who reſiſted 
him. 453 

The Prefaces to bis Charter and Laws 
no proof of his being the ſole Legiſ- 
lator. 228, &c. 

His Will. 6 13 


Henry the IVth's Claim to the Crown. 629 

Elected by Parliament, 621 
Henry V. and VI, ſucceeded by an AG 
f Parliament made in Henry IVth's 


. 621 
Henry VI. made a Cypher by bis Queen 
and ber Favourites. 621 
The Cauſes of his Misfortunes, 451; 
| 622 
Dethron d. 623 
Reſtor'd. | 624 
Dethron d again and murder d. ib. 
Attainted. 558 
The At attainting him after bis Death 
repea'd by Henry VII. ib. 
Henry VIIth's Claim. 625, &c. 


Had no Hereditary, but a Parhamen- 
tary Right to him and his Heirs, be- 
fore he marry'd Lady Elizabeth. 

6275664 

Tbe 11th of his Reign about Allegiance 

to a King in poſſeſſion, ſtill in force. 


654, Kc. 
His Mother bad no Right of Succeſſion. 
ib. 
Pardons thoſe whe took Arms with bim 
againſt the Uſurper. 653 
Henry Vllt Succeſſion. 627 
He alters the Laws of it ſeveral times. 
ib. 
His Will, to ſet aſide the Scots Line, 
void. 629 
He owns the Parliament's ſhare in the 
Legiſlature. | 239 
e their firſt Kings choſen and 
depos d by the People, 251 
Heredes and Hæreditamentum, what, 
521 


Hereditary Right no fundamental Law 
of England, 606, 607, 619, 630, 
668 
Hereditary Right in the Saxons time, 
and in France, what. 531 
Hereditary Right, tho claim'd ſince Ed- 
ward I. yet Parliaments choſe whom 
they pleas'd. 619 
Firſt ſettled here by Edward the IVth's 


Parliament, and reversd by that of 


_ Henry VI. 670 

Is deriv'd only from Law. 467 
The Dangers and Abſurdities of it in 
the Pretender's Caſe, 634,635 
Church of Rome againſt it in caſe of a 
different Religion. 635 
Hereditary Title and Legal Authority 
may be ſeparated. 669 


Hereditary Title to our Crown came by 
Lam; the firſt King, and the Law 
that made him ſo, began together. 


675 
Heretoches and Thanes choſe Ly the 
County Court. 269 
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James II. the real Cauſe of bis Retreat 


Herodian's Tyranny. 114 


High-Commiſſion by James II. illegal. 


6CO 


Homage and Fealty ſworn to a Prince does 


not make bim immediately King, for 

it was ſworn to the next Heir for- 
merly before the Death of the Poſ- 
ſeſſor. 616, &c. 
And before Election they were only call d 
Dominus, or Domina Angliæ, or 
Dux Normanniæ; as appears by 
Richard l. and Maud, and John 
Duke of Normandy, "Or? 
Homily of Obedience, and againſt wil- 
ful Rebellion, not for Non- Reſiſtance 

in all Caſes. 206,207 
How thoſe Homilies are to be underſtood 

| and valued. | ib. 
Homines ſui, what. 309, &c. 
Hooker's Opinion of Government. 96 
Hugh Le Spencer baniſh d by King and 
Parliament. 404 
Hundred- Court, what. 534,536,549 
Husband's Power over the Wife in an in- 
dependent Family. | 5 


I. 


Acob's Bleſſing, Gen. 27. 29. no Ar- 
J gument for Monarchy, 61, Kc. 
James I. his Title. 628, &c. 

How ſaid to be by the Law of God, and 

yet Parliamentary. ib. & 630 

His At of Recognition. 633 

He and his Parliament own, that our 


Fundamental Laws ſupport Preroga=- 


tive and Property. 481 
James II. his Reaſons for retiring into 
France. | 2 
Why deſerted by his Relations. ib. 
Few of his Army deſerted. ib. 
Number of his and the Prince of O- 
range's Armies. ib. 


Provocations given by him to the People 
of England and the Prince of O- 
range. SC 

Reaſons that diſguſted his Army. ib. 

His League with France. ib. & 563, &c. 

Difference betwixt bis Caſe and that of 
Charles I. 732, &c. 


Reaſons why he refus d the French King's 


Offers of Aſſiſtance. 564,578 
His Tyranny, 566——580 
His ill Conduct after he left his Army. 

: _ $69,570,&C.579 
His own Abdication, 570 
His Removal from London, and Re- 

turn. | 571 
His Retreat from Rocheſter. ib. 
His ſending away the Queen and Pre- 

tender, and his Orders to disband the 

Army. 20. 


from Salisbury, and leaving Eng- 
land. | 5 573 
He choſe rather to truſt France thay bis 
own People. | 574 
He had an Opportunity to treat with the 


Prince of Orange. $75,579 
His Perjury and Treachery. 576 
No Treaty with him to be depended on, 

578,582 

Had been long embayk'd in the Intereſts 
of France, | | ib. 
He promiſed on Oath to follow the Oucen 
fo France. 560 


He withdrew by Advice of the Papiſts, 
that be might return with a Force to 
conquer us. | 586 

His Promiſes in his Letters. 587 

He endea vour d to ſubvert our Conſti- 
tution. ib. & 588 

His modelling Corporations, and his diſ- 
penſing Power. 589 — 5935 &c. 

He was Author of moſt of the Grie- 
vances complain d of by the Con ven- 
tion. | 609 

The reſiſting and detbroning of him juſ. 
tify'd, and Objections againſt it an- 
ſwer'd. 440,&C. 

The Danger that muſt have attended 
his Reſtoration by French and lriſh. 


678, &c. 

The juſt Cauſes the Nation had to reſiſt 
his diſpenſing Power. 485, Kc. 
His High- Commiſſion. 487 


His erecting Maſs- Houſes, protecting 
Prieſts, making Jeſuits Privy-Coun- 
ſellors, turning out Proteſtant Judges 
and Juſtices, and putting in Popiſh. 

. 448, &c. 

His turning out Magiſtrates that would 
not agree to repeal the Penal Laws, 
and his hindring free Elections of Par- 


liament- Men. ib. 
His revoking Charters of Corporations. 
490 


His Male- Adminiſtration greater than 
that of Charles II. ib. & 491 
His turning out Proteſtants, and put- 
ting in Papiſts in Ireland. ib. 
His illegal Toleration in Scotland. ib. 
Apologies for him anſwer'd. 492, &c. 
His ſtanding Army with Popiſh Offi. 
cers to maintain his Male- Admint- 


ſtration. 493 
Theſe things could not be redreſs'd but 
by Arms, ib. 
His Deſign to model both Houſes to bis 
mind. N 494 
His Cruelty. : ib. 
His Tyranny, 495 


Encourag d by the Doctrine of Palſive 
Obedience. | „ 
Jauies 


James II. forfeited bis Crown. ib. 
jane Grey, Queen, never recogniz.d by 
Parliament, therefore thoſe who took 
part with ber could not have the Benefit 

of the 11th of Henry VII. in favour 

of a King de facto. 2073 
Jews might have reſiſted thoſe order'd to 
cut them off, withont Ahaſuerus's 
Decree to empower them to reſiſt. 


151 
Imperial Laws for Non- Reſiſtance, an- 
ſwer'd. 106,107 


Imployments, publick, ought to be con- 
fer'd on none but thoſe who are known 
to be true Friends to the Government. 

689 
And that ſwear to its being lawful. 
| 591, &c. 

Incolæ, in Parliament, who. 405 

Indemnity"; Ads of it in Henry III. Ed- 
ward I. Edward III. and Henry 
IV's time, did never call Reſiſtance 
made to thoſe Princes, Rebellion or 
Treaſon. 55 

Ingenuus, 4 Freeman or Freebolder, 369, 

| 537 

Ingulphus, his Edition of our antient Laws 
only a Compend. Fil 

Injury, private, done by the Prince, muſt 
not be reſiſted to the Damage of the 


Publick. $12,127 
King John's Charter granted in Parlia- 
ment. | 227 
Reaſons why tis ſaid to be of his mere 
Good-will. | ih. 

It conſirm'd moſt of our antient Laws. 
228 


He reſign'd his Crown to the Pope in 
a great Council of Tenants in capite. 


334 

His arbitrary Taxes and Perfidiouſneſs. 
; 00 

He and his Son taken by Simon Mont- 
fort, and the Barons are oblig'd to 


agree to their Terms, 3735375 
He was elected by Parliament. 694, 
612,613 


He allow*d the People to reſiſt and diſ- 
treſs him if he broke the Charter, 


The like Agreement was approv'd by the 
King of France, and Henry III. of 
England. 447 

Objections againſt it anſwer d. 448 


He is condemn'd in France for the 
Aurder of his Nephew Arthur, and 
dethron'd in England for his Tyranny. 

| 445,501,612 

He abdicated his Right, and the Throne 

was vacant after his Death. 612 


445, Kc. 


The Parliament approv'd it, ib. 


An Alphabetical Index. 


Joſephus's Authority for the Governmens 
fore the Flood, not warranted by 


Moſes, 54 
His oy of the Patriarchs explain d. 


. 5k 
Iſaac, bis not reſiſting Abraham, when 
he went to ſacrifice him, conſider'd. 

49 

Iſraelites, the reaſon why Jeremy, Cap. 


29. ver, 7: orders them to pray for 


and ſeek for the Peace of the Land 
whit her they were carried. 149, &c. 
Judah's reaſon for condemning his Daug h- 
ter- in- law Thamar to death. 25, &c. 
Judge, one certain and infallible, not 
more neceſſary in Controverſies of 
State than of Religion, 130,94 
Judges of the Iſraelites not irreſiſtible. 


140 

The Reaſons of the ſtrict Obedience paid 

to them. ib. 
Judges among the Saxons bad no Vote in 
| making Lam,. 268 
Judges, their unjuſt Tudgments may be 
aiſovey'd, tho not reſiſted. 469 

They themſelves may be puniſh'd, and 
their Judgments revers'd, ib. 


Judges, their Opinion about the diſpenſing 
Power in Henry VIIth's time, conſi- 
der'd. 594 

Judges, Coke and Herbert, miſtake 


ib. 


Judges, honeſt ones turn d out by King 
James II. and otbers put in durante 
beneplacito. 501 

Difference betwixt the Opinion of Judges 
about S$hip- Mony in Charles the Iſt's 
time, and of thoſe about the diſpen- 
ſing Power in James the Ild's time. 

| 705 
Judgments, moral as well as natural, 


may be remov'd by human Means. 


187 


Julian the Apoſtate, ſuppos'd to he kilfd 


by a Chriſtian, who is commended for 
it by Sozomen. 201 
Jura Sanguinis nullo delicto dirimi pot- 
ſunt, that Maxim explain'd 39, &c. 
Juriſdiction, Spiritual and Temporal, bow 
deriv'd from the King. 246 
Juries of Engliſhmen . to try Titles to 
E'ſſtates after the Conqueſt. 538, &c. 
Jus ad rem, and Jus in re, the Diffe- 
rence betwixt them. | 674 


K. 


Ingdoms, Patrimonial, Hereditaty, 
K and Teſt amentary, what. 63,65 


None of them greſcribd by the Laws of © 


God or Nature, ib. 
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An Alphabetical Index. 


Kingdoms, Patrimonial, may be aliena- 
ted by the Prince, but others = 
12 


Kingdoms derived from Goths and Ger- 


mans, founded on Compacts with 
their Kings. 124 


Kings (of Iſrael) not irreſiſtible. 142 


None can derive Title or Power from 
Adam o Noah. 75 

Nor from God nom, but mediante Po- 
pulo. 242,674 

The Abl ſurdities of the contrary Doc- 
trine, ib, & 675 
Kings of England, none bad that Tile 
before they took the Coronation-Oath 

til Edward I. 588.615 
And tho they acted in publick Affairs, 
did not do it as Sovereigns. 616, &c. 
Kings of England not abſolute, but for- 


feitable. 498, 501, &c. 
How they may forfeit their Authority. 
557,56 


Had no Power to call to Parliament ſuch 


Commons as they pleaſed, nor of for- 


bidding whom they pleaſed to be cbo- 
ſen. 387 Kc. 
Half of our Kings almoſt ſince the 
Conqueſt not next in Blood, yet cown'd 

to be lawful. 661,668 
Kings de Facto and de jure, when that 
Diſtinction firſt began. 630, 657 
They wbo bad a Parliamentary Title 
always judged lawful. 630,656 
All the Kings of the Houſe of Lancaſter 
declar'd Kings de Facto, yet their 
Titles, Laws and Grants good, and 
Treaſon againſt them puniſhable. 65 5, 
&c. 672 

Kings de Facto can have no Autbority 
from the tacit Conſent of the Kings 
de Jure, but from Poſſeſſion, other- 
wiſe we transfer the Allegiance of 
the Subject, and make Obedience 

to Kings de Facto Iarful, which is 
contrary to Tory Principles. 658, &c. 


Kings, the Maxim tbat they can do no 
Wrong, cæplain d. 732 
They have no Authority antecedent to, 
or ſuperior to Law. 467 

In what caſes they may be dethrowd. 
499.505 

And in which the People may be Judges, 
according to Reyaliſts. 500 

Our good Kings own'd themſelves bound 
by Law, 92,CC. 


Contrary to Filmer's Doctrine, who 
makes them both Judges aud Parties. 


89, Kc. 
Kings not the ſole ſupreme Legiſlative 
Power. 214 — 237 


Their illegal Commands may be judged 


of, and diſubey*d by the People, 562 


Kings liable to Law as well as oth, 
Could condemn no great Man e 
a Legal Tryal in Parliament. 2275 

Their Power originally. from the People 
but the Power of inferior Courts from 
the Prince. 246 

Their taking Arms againſt their Sub- 
jects, and the Subjects taking Arms 
againſt them, equally contrary to Law, 


60 

Inſtances of their barbarous Oſage of 
Loyal Subjects. 461 
They bave no Authority againſt Lam 
themſelves, and can give none to 
others. 464 
If as ſingle Perſons, they may be re- 
faſted, as Royaliſts own, in Robberies, 
Rapes and Murders ;, they may be as 
well reſiſted when heading Numbers 


to do ſuch things. 470 
Taſtances of it approv'd by Kings and 
Parliaments. ib 


Kings, tho unjuſtly dethron d, ought not 
to be reſtor'd, i tbe reſtoring them 
hazard the Nation more than the 
want of them, or tend to ſubvert Re- 


 Hgion and Liberty. 676 
King's Council in Parliament confounded 
with the Houſe of Lords, 256 


1 Kings 16. 7. tranſlated wrong, for Baa- 
| ſha did not kill Jeroboam, but Na- 
dab his Son by God's Command. 

1 Kings 15. 29. 149 
Knights Fee, what. 288 
Number of them in England about the 


time of the Conqueſt 60215. of which 
the Church had 28015. 526 


Knights Service, what. 3554542 
William I. did not grant all the Lands 
of England to hold by that Tenure. 


301 
It was here before the Conqueſt by the 
Danes or Normans. 542 

No {laviſh Tenure. 543. 
Knights of Shires, often call'd Magnates. 
301 
Elected by Preſcription, 435 


| 


Ady ſaid to be ſent with a Meſſage 
1 by King James II. to ſome Biſhops 
for an Accommodation, but they re- 
fus'd it. 58r 


Lambard aſſerts the People's ſhare in the 


Legiſlature. 236 
Lands diſpos'd of by the Prince after Con- 
queſt, mayn't be taken away by him, 
much leſs thoſe poſſeſs d by a free 
People, | 121,6C, 


Lan- 
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An Alphabetical fades, 


Lanfrank, Archbiſhop, choſen in Parlia- 
. ment. 410 
Laud, Arcbbiſhop, for Arbitrary 1 


Law of God and Nature, the only Rule 7 
buman Actions. 419. 
Law of Nations, what. 20 „Kc. 
Cannot oblige contrary to Scripture, Na- 


ture and Reaſon. ib. 
Law of Nature and Nations, different. 
63, &c. 


Law, Miſtakes about it, and acting con. 
trary to it, very different. 466 
Laws that take away Life for Crimes 
which do not deſerve it by the Law 
of Nature, juſtify it. 46, &c. 
Laws, Filmer teaches Kings hom to elude 
or annul them, and ſets Kings above 
Laws. 90, &c. 
Laws, the Subſtance of ours not alter'd 
by William Il. tho the way of plead- 
ing and judicial Proceedings was 


much chang d. 533 
His firſt Lans were il Latin, and his 


Penal Laws in French, that his 
French and Norman Subjed?s might 
know them; but they were firſt pro- 
claim'd in Engliſh, and his Charters 
were in Latin or Saxon. 540 
His Laws made by Authority of Par- 
liament. That of Coverfew 10 
Badge of Slavery. 548 
Laws, why they run in the King's Name. 
226,252 

None made without Parliaments. ib. 


People have as good a Right to them as 


to their common Air. 482 
They who place Kings above them, are 
Traitors, Vipers, and Peſts. 1b, 
Laws in force made by Parliaments, tho 


not ſummon d by Kings Writs. 648, | 


&c. 673 
Laws Pill in force, tho made by the Par- 


liaments of ſuch Kings as are call'd 


Uſurpers. 649,671 
Lazzi, Slaves. 276 
Legales homines, who. 537 
Legibus ſolutus, bow to be mo 4 

Emperors, 


Legiſlative Power declar'd by King, Lords 
and Commons, to be in the Prince and 
Parliament, and that they are joint 
Legiſlators. 220 

Lewis XIV. of France, his Memorial to 
tbe Pope, that he deſign'd to extir- 
pate Hereſy in England, Holland, 
&c. 


3 
His League with King James II. for that 
end. ib. & 641, &c. 


Lex Regia, what. 513 
Liberi Homines, who. 308, 322, & 
369, 537 


Liberi tenentes, Weibel kr. 300,352; 

354, 369 

Liberty and Property due to Subj. 5 by 
the Law of Nature, 


5 4 
Liberties and Rights fundamental, that 


may be defended by Arms. 479,& . 

Ligeance, legal, what. 524 
Where and by whom to be taken, 653, 
688 


Limitations of Royal Power not by the 
mere Grace of our Kings. 463 
Limited Monarchy the beſt Government, 


83 
Not inconſiſtent with the King's being 
ſupreme. 242 


Lollards, an A@ againſt them without 
Conſent of the 8 annulled. 


420 

London and other Cities arbitrarily tax'd 
by the King. 356,357 
They oppoſe it. 359 
Its Biſhop ſuſpended egal by James 
Il, 600 


Lords and Commons, their Aſſent to Laws 
much older than the Reigns of Henry 
VI. and VII. 236 
Lucifer, Biſhop of Cagliari, thought that 
an Apoſtate Emperor might be put to 


death, 200 
M. 
Accabees, their Reſiſtance juſtiſyd. 
140, 151, &c. 


They did not act by particular Precept 
or Revelation. 153, &c. 
Macedonius, the Biſhop, oppos'd by the 
Orthodox, tho ſupported by the Em- 


peror. 292 
Magdalen-College in Oxon oppreſs'd by 
James II. 600 
Magna Charta made by King and Par- 
liament. 398 
Only declaratory of our fundamental 
Laws, 223, &c. 468 


Thoſe of Edward I, and Henry III. 
materially the ſame, 331,349 

Not extorted from King John by force, 
136 

Diſpens'd with by Popes. 637 
Magnates /ignify not only great Lords, but 
Gentlemen, 267 
And Commons in Parliament. 282, &c. 
And Citizens and Magiſtrates, 284 
And the whole Parliament. 292, &c. 
312, 379, 403 
Malcolm Canmore never Proprietor of 
all the Lands in Scotland. 124 
Malefici, other cuil Doers heſides Here- 
ticks. 512 
Mantineum, the Orthodox there reſiſt the 
Arian Emperor's Soldiers. 202 
Eeeee Man- 
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Manwaring's Sermon for Arbitrary Power. 


4 
Maſters of independent Families, their 
Power. | 24. &c. 
They are the only Governours in a State 
of Nature. 30 
When they may be lawfully reſiſted. 
31, &c. 

Maud, the Empreſs, did not take the Title 


of Queen of England, and why. 
604,608 


Maximus afſiſted againſs Gratian the 


Emperor by the Britiſh Chriſtians. 201 
Mercatores, Burgeſſes in Parliament. 
404 

Mercia, a Kingdom, continued till the 
coming in of the Danes. 254 
Milites, Knights of Shires, &c. 300, &c. 
— DE 3527354 
Militia not reduc'd into ſtanding Troops 
till the Spaniſh Invaſion. 459 
Mingrelia, Tyranny of its King. 119 


Mirror of Juſtices limits the Power of 


Kings. | 502,508 

1 be Book vindicated. 511 
Miſhpat, or the Manner of the King, 
1 Sam. 8. 6, 19, 20. explain d. 141, 

Ke. 

Mobs at the Revolution. 582 
Modus tenendi Parliamentum, its Anti- 
quity. 270,406 
Monarchy not the only Government ap- 


pointed by God. 17,19 
Arguments for it confuted. 50, &c. 
96, &c. 

Its long Continuance in the World, no 
Argument, 60 
Not founded on Paternal Power. 50— 
87 


Monarchy, univerſal, Filmer for it. 93 
Shakes the Titles of all Princes. ib. 

TT & 94 
Monarchies, mix*d, Titles to them de- 
terminable only by Parliament. 645 
Inſtances of them. 241 
Nature of them. 242, &c. 
Moral Duties, the Obligations of them 
to be judged of as they more or leſs 
conduce to the Hurt or Happineſs of 
Mankind. 678 
Moſes, Joſhua, and the Judges not pro- 
perly Kings. 69 

Nor arbitrary Rulers, according to their 
own pleaſure, 70, &c. 
Murder ft puniſhable by any of the Kin. 
_ dred of the Perſons ſlain, Gen, 4. 14. 
and firſt reſtrain d to the Magiſtrate, 


by Gen. 9. 6. Fr. 
Puniſhable the Lam of Nature. 46 
Mycele Synods, what, 271 


An Alphabetical Index. 


| N. 


Atural Power differs fm Civil. 
i 47, Kc. 

Negative Voice, the Parliament bas it 
upon Bills propos d by the King. 236 
Nero, an Account of bis Government. 
180, &c. 

Nerva's Government. 180 
New Teſtament Inſtances for Monarchy 
confuted. e. 
Noah's ſeven Precepts. 27 Ke. 
He was not made Univerſal Monarch; 
the Bleſſing granted, Gen. g. 1, 2, 
common to him with bis Children. 

. | 54 &c. 
His three Sons of equal Power. 56 
The Rabbin's Story of his Diſtribution 
of Government among bis Sons, fa- 
bulous. 5 16, & 57 
Nobilitas Angliz, the whole Parliament. 
4 2 | 299,326 
Nobility and Gentry in other Countries 
are recken'd but as one Eſtate. 439 
Nobles in foreign Countries, and among 
our Saxon Anceſtors, included all 
Gentlemen and chief Magiſtrates. 
266,276 

And Commons in Parliament. 263, 

7 330,337 
Non-Reſiſtance Doctrine does not better 
the Condition of Subjects. 87 

Not the Doctrine of the Goſpel, or of 
the Primitive Church, nor the conſtant 
Doctrine of the Reformed Church of 
England. 156 


No efſential Right of Sovereign Power, 


161 

Normans, many Noblemen and Gentle- 
men in England before the Conqueſt, 
and allom'd the Privileges of Eng- 
liſhmen by William J. 527 
Nullum tempus occurrit Regi, hom ex- 
plam'd by Filmer. 94 


O. 


Ath zo the King and bis Heirs, firſt 

in Edward Iſt's time. 94. 

Oath of Allegiance ſworn only to the King, 
and not to his Heirs till the time of 
Henry IV. 526 
How it binds. 244 
That to K. William and ©. Mary very 


modeſt. 650,653 
Oath of Fidelity in William Iſt's time. 
5 693 

Antient Oath of Homage. ib. 


Oaths, 


An Alphabetical Index. 


Oaths, Filmer's Doctrine bow to elude 


them. 91, &c. 
They may be lawfully taken to a King 
in poſſeſſion. 551,652,654 


Objection from the prior Oath of Al- 
legiance to King james II. and his 
Heirs, anſwer'd. ib. 653, &c. 664, 

681 688 

Oaths to lawful Kings and lawful Heirs 
rſt made in the times of Queen Eli- 
AZabeth and King James I. 693 
Oaths to the State, their Expediency. 687 
And their Antiquity here. 658, &c. 
Omnes de Regno in Parliament, who ? 


5 „ 3525354 

Omnes alli de Regno. ib. 355, 376, 
. 397 
Optimates /agnifies not only Lords, but 
Gentlemen. 267 


Commons in Parliament, Magiſtrates 


and Citixens. 203 
Orange, Prince, his Conduct, and that of 


the Dutch towards James II. juſtifſy d. 


563, &c. 565.569, &c. 572,576, &c. 


Heads of his Declaration. 564 
His Demands of the King. 569 
He and Princeſs Mary juſtly Plac'd on 

the Throne. 637 
Parallel Inſtances, | 638 
Deliverer of the Nation. 642 


Original Contract between King and Peo- 
ple, prov'd. 50%, &c. 514,587,&c. 
Biſhop OveralPs Convocation- Book for Di- 
vine Right of Monarchy and Arbitrary 
Power. | 5 

Not appointed by King or Parliament. 


P. 


Alatine, a Magiſtrate appointed to 
curb Kings, | - 260 
Pardons may be rejected, tho not alter'd 
by Parliament. " 240 


Pardons granted by Kings to thoſe who 


fought for, as well as againſt them. 

. * 453,653 
Parliaments the King's Creatures, and he 
males Lams without them, according 

to Filmer. | : 92 
Can't alter fundamental Laws, 132 
King can't call what Commoners he 


pleaſes. | 367 
The Peoples Right to them. 507 
Not ſubject to the King in matters of 

Legiſlature. 238 


Have à Power to determine what ſhall 


be Treaſon, beſides what is ſpecify'd 


in the 25th of Edward III. 239 
Why the time of its Meeting was aſcer- 
tain'd. | 243,245 


6 


Parliaments met originally without the 


King's Summons. 245, &c. 
Said to be antiently only the King's 
Court- Baron. 256 
Deny d. 292,367 


All the Eſtates meant by the Words Co- 
mites and Barones, and ſometimes 


by Magnates. 292 
Mention d as making Laws, tho the 
King be not named, 236 


As old as our Government, and not the 
Grants of our Saxon Kings ; the like 
in other Nations. 254, &c. 436, &c. 

Inferior Clergy antiently preſent in them, 


1 | 393 &c. 
Met without Con vocations, and vice 
verſa. 396 


Believ'd the reſiſting and dethroning of 
Kings lawful in caſe of Tyranny. 

| . „ 
Aſſemlled at the Death of Rings to 
determine the Succeſſion, without Sum- 


mons from the Succeſſors, 619 
Aſſert their Power of Election and De- 
poſition, 621,626 
Their Declaration of Edward IVth's 
Right, forc'd and unjuſt. 624. 
And repeal 's by another Parliament. 
624 


Their Declayations, when contrary to 
Scripture, the Law of Nature, and 

to Hiſtory, not to be regarded, 630, 

| 631 

Filld the Throne upon Depoſitious, * 
Forfeitures, and Deaths, as they plea- 
ſed, without Regard to Hereditary 
Right. | 638,643 
Their Power not diſſolv'd at the Revo- 
lution, tho King james the Ild's was, 

| e. 
They are the only proper Fudges of Suc- 
ceſſion without Kings, 646, &c Go, 
675,689 

They are good, tho net calld by the 
King's Writ. 648,672, &c. 735 


They muſt be ſubmitted to, tho they judge 


wrong. 661,669 
Inſtances of their different Deter mina- 
tions ſubmitted to. 663, Kc. 
Their Coercive Power over Kings, 730, 
QC. 

Their Power to impeach Miniſters, 732, 
&c. 

They are a fundamental part of Go- 
vernment, and not from the Conceſ- 


ſions of Kings. 214 
Parliaments held excluſo Clero, and 
why. | | 402 
CalPd Synodus magna. 409 
Not antiently call'd, or diſſolp'd at the 
pleaſure of Kings. 445 


Parlia- 
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Parliaments in Charles 1I1ds time declare 
againſt all armed Force in time of 
Peace, except the Militia. 459 

They can't give away the Peoples Rights. 
3 

Parliament, the laſt of Richard II. de- 
clar'd illegal. 649 

Parliament's Proceedings againſt King 
Charles I. 702—729 

Partus ſequitur Ventrem, explain' d. 11,16 

Quicquid ex me, & uxore mea naſ- 
citur, in poteſtate mea eſt, the lite. 
„ 

Paſſive Obedience and Non- Reſiſtance, 
Texts urg d for it out of the New 
Teſtament, explain'd and anſwer'd. 


| 159—183 

Out of the Old Teſtament. 138 — 152, 
| 190, &c. 

Tis actual Diſobedience. 465 
Not the antient Doctrine of the Church 
of England. | 4 
Wrong founded. 511 
Condemn'd by Parliament, ly Bilſon and 
Hooker. / „ 
The firſt Maintainers of that Doctrine. 
4, &c. 

*Tis mere Nonſenſe. 31 


Encourag d James Ild's Tyranny. 137 
Condemn'd thoſe who refus d to read bis 


Declaration. 161 
Paternal and Patriarchal Power not abſo- 
lute. 10, &c. 

The Nature of it. 125, &c. 24 
Ceaſes when Children ſet up other Fa- 
miltes. 15 
Nature of it in independent Families. 

| 24, &c. 

The Abſurdity of making it perpetual, 
60, &c. 74, &c. 


Paternal, Maſterly, and Regal Power, 


not the ſame Terms, #75 —96 
Patriarchs not Monarchs, 54 
Peerage, its Riſe. 259 


People, the Oljection that they muſt not 
be both Judge and Party, anſwer'd. 

112 — 130, &c. 

People have a Right to defend themſelves 
againſs Arbitrary Power, as well as 
Princes haue to defend themſelves a- 
gain$t Rebellion. 457 
May judge without a Parliament when 
their Rights are violated, Fos, &c. 
People not made for Kings, but Kings 
for the People. 472 


They may be without Kings, but Kings 
ib 


can't be without them. 
They are capable to judge when Liberty 
ig mvuaded. 482 
Tis not more unjuſt in them to be Judge 


and Party both, than for the King. ib. 
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Philip the Fair, King of France, allon' d 
the Declaration of bis Eſtates, that 
they would reſiſt bim if he comply'q 

with the Pope's Vſurpations. 448 
Pleas and Judgments in French do not 
prove that all our Lawyers and Judges 

were French. ; 533 
That Language only us'd in the Courts 


at Weitminſter- Hall. 534 
Where not a twentieth part of Cauſes 
were try*d. $35,538,540 
Plebs in Parliament, who. 395, 402, 
| | 404, &e. 
Poland, King of it accountable to the 
ner 562 
Depoſable for Tyranny, - 215, 504 


Pope, Letter to bim from the Baronage 
of England againſt his Exact ions. 


„. 
His contradictory Bulls in caſe of K ing 
John and the Barons. 445 


The Abjuration of his Temporal and 
Spiritual Right over England, as old 

as ſince King John's time. 693 
Forbids the Clergy's paying Taxes to 
Temporal Princes without his Conſent, 

402 

Popiſh Princes inconſiſtent with the End 
of our Conſtitution. 635,&c.647 
Populus, who. 393 
Populus ſigniſies Lords as well as Com- 
mons. 301,335, &c. 
Sometimes the Government only. 351, 
403, &c. 

And at other times both. 406 
Populus in the Saxon and Roman Cuun- 
eil and Parliaments, what. 273— 


300 
Portugal, Xing of, dethron'd for Rapes 
and Murders. 459 
Portugueſe Succeſſion. 69 
Portugueſe and Sicilians ſpeedily reſcued 
tbemſelves from Tyranny. 190 


Power of Life and Deatb, &c. not de- 
rivꝰd to Sovereigns from God's Com- 
miſſion to Adam and Noah, as uni- 

_ werſal Monarchs, from Gen. 1.27,28- 
and Gen. 9. 6. 26,27,28,45 
In what caſes a Man has Power over his 

own Life, 45, &c. 
Power, Natural and Civil, different. 47 
Power, Oeconomick and Civil, how they 


differ. 188 
Power, none irreſiſtible but that of ww 
4 

Powers in being ought to be ſubmitted to. 

| : 97,GQC. 

Prerogative advanc'd above Law by Fil- 
mer, 92 

Own'd by King James and King Charles 


to be ſupported by Law. 593 
NM £ „ 


An Alphabetical Index. 


presbyterians not for ruining Charles J. 
and the Monarchy. 703; &c. 
Concur'd with Monk to reſtore Ch. II. 
Ns 704 
Preſcription, what. 421, &c. 
Pretender, Cauſes of ſuſpecting his Birth. 
567, &c. 63 1 


Witneſſes of his Birth inſufficient. 568 


Inſtances of the like Caſes in ſuppoſed 
Heirs to Crowns. 631 
His Birth could not be enquir d into by 
the Convention, nor were they or 
King William obliged to it. 632, 

| | 641 
Primates ſigniſies Commons as well as 
Lords. 282,394 
Primitive Chriſtians not the better us d 
by Tyrants for diſclaiming Reſiſtance. 

137 

The Difference betwixt their Caſe and 
ours, as to Reſiſtance, 169,QC.1 95» 

XC: 


luaſtances of their Reſiſtance. 199 


202 
Primogeniture not a Divine Title for 
Government. 57— 62 


Paſſages from Greek and Roman Hiſ- 
tory, &c. anſwer d. 63, Kc. 
Prince's Perſon not to be prefer'd to the 
Safety of the Nation. 472 
Princeps and Principes ſigniſy not only 
Princes, but other chief Men, as Al- 
dermen, Parliament-Men,and Thanes, 
268,28 , &c. 394 

Princes of the Tribes not petty Kings. 72 
Princes and Maſters, bow they differ. 115 
Have no Commiſſion from God to per- 


Reute. 168 
His Perſon and Power diſtinguiſh'd. 
174 


Princes may defend thoſe of their own 
Religion that are ſubject to others. 
6 

And likewiſe the Subjects of other Prins 
ce. when oppreſs d. 565 
They may be limited by the Original 
Conſtitution, 241 
Principes diverſi & univerſj, & univerſi 
ordinis, who. 407. 
Principi quod placet, Legis habet po- 
teſtatem, explain'd. 513 
Proceres ſigniſies not only Lords, but Ma- 
giſtrates of Cities. 267 
So that when we find Proceres, Opti- 
mates, & Principes, in our Great 
Councils, it is not meant tbat all 
were Princes, Lords, or great Men, 


ib. 
But alſo Parliament- Men. 282, &c. 


310,324,33973535394,403 
Property, the Defence of it one of the 


chief Ends of Civil Government, 48 


Property not divided by Noal''s Autho- 

rity, or that of his Sons as Monarchs. 

0 99, &c. 

Not diſtinguiſh d in ſome parts of Ame- 

rica and Africa. 48 

Ceas'd with the Proprietor in the State 

of Nature. 63 

Divided into Natural and Civil. 101 

Not to be taken away by Kings, 116, 

I 20m—— 25 

Property in Crowns and other Poſſeſſions 

depends upon the Laws of Countries, 

and not on the Law of God and Na- 

ture, 669 

Provincia, what. 409 

Puffendorf's Opinion of Reſiſtance. 108, 

— J 02,517 

Of a limited King. ib. 
Q. 


Ueen Elizabeth, the 13th of her 
Q Reign, cap. 1, ſtill good, and im- 
powers the Sovereign and Parliament 

to ſettle and limit the Succeſſion. 
649 

Queen Elizabeth's and Oucen Mary's beſt 
Titles hy Act of Parliament. 628, 

| &c. 648 


R. 


Nrdenlon againſt William J. 538 
Regency propos*d by James the IId's 
Friends at the Revolution, inconſiſ- 
tent, unſafe, and impracticable. 6 3. 35 
Go 

Regnum abſolutum & politicum, how 
they differ. „„ 
Religion eſtabliſſ d, Alteration of it by 
abſolute Power, a good Cauſe of Re- 


ſiſtance. 117,127 
May be defended, tho not propagated 
by Force. 167 


Can't be propagated by ſuffering Go— 
vernors to root it out when ſettled by 
Lam, otherwiſe Chriſt's Laws had 
been more burdenſome than thoſe of 
Moſes. 168 

Reſiſtance, the true Senſe of the Oaths and 


Statutes in Charles 11d's time about 


— $77 
Texts for it. 148, &c. 
Reſiſtance of Princes, when lawful. 108, 
113, &c. 124, &C. 212,468, &c. 87, 
103,561, &c. 73 3, &c. 126, &c. 192, 


| &c. 
Hom limited. 104 
Objections anſwer d. 105, &c. 
Allow'd by Royaliſts. 106,108 


It differs from calling Princes to a ju- 
dicial Account, 107 
Fffff Re- 
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Reſiſtance, the ſuppoſed Inconveniencies of 
it anſwer d. 130, &c. 155, &c. 189, 

SW &C,194 
Reſiſtance of inſupportable Tyranny pre- 
ſerves the End of Government better 
than Non- Reſsſtance. 159 
Reſiſtance, or ſhutting up of mad Prin- 
ces, juſtify'd by the Law of Nature, 

tho there be no municipal Law for it. 

| | 1745 &c. 
Inſtances of it in France and — 
ib. 


Difference betwixt that of a Nation or 


Majority, and private Perſons. 182, 
| 212,483 
Reſiſtance for Self-defence a Right of 
Nature, and not forbid, but allow'd 
by Scripture. | 195, &c. 
Dr. Falkner's Opinion about it. 210 
It has not always ended in the Murder 
and Depoſition of Kings, but oftner 

to the contrary. 


. 455 
| Reſiſtance thought lawful by Parliament, 


notwithſtanding the 25th of Ed w. III. 


463 

Lamful in defence of the Conſtitution. 
4725473 

By what Numbers. ib. 
Revolt from Jeroboam juſtiſy d. 142, 
&c. 

Revolution juſtify'd. 45565, &c. 576 
King Richard I. his illegal Taxes oppos'd, 
e 358 
Not onn'd to be King till cromn'd. 
610, &c. 


The Throne vacant at his Death. ib. 
King Richard II. does by Statute juſtify 
thoſe who took Arms againſt him for 

the Safety of the Realm. 453 

Took the Proceedings againſt Edward 
II. out of the Parliament- Rolls, fear- 

ing it would be his own Caſe. 455 
Deſtroy d an antient Lam, allowing the 
Reſiſtance of Tyrants, and ſeveral 
other Records touching the Govern- 


ment, ib. 
Articles againſt him. 481 
He was reſiſted. 450, &c. 
His Arbitrary Reign. 481,649 
His Depoſttion. 620, &c. 


Proceedings againſt him not repeald by 
1 Edward IV. 624 
King Richard III. how be came to the 
Crown, Parliament declares bis Right. 


625, &c. 

Elected. | ib. 
Why attainted. 658 
His Laws ſtill in force. - — 064 
Richard Duke of York, bis Claim againſt 
Henry VI. G21 
Parliament forc'd to own it. 622 
The Terms, 658 


Richard Duke of York, bis Perjury and 
Rebellion. . ib, 
Kill'd. 623 
Rights, legal, may be ſeparated from the 
| Perſons, but natural Rights not. 64 
Rabbery by Order of the King as unlaw. 
ful as by others. 46g 
Robert Duke of Normandy, why he dia 
not call himſelf King of England, 
| | 604,607 
He claim'd the Crown, but as ſome ſay 
accepted a Penſion inſtead of it from 
William Rufus. 605,Qc, 
Reaſons why he was rejected by the Eng. 
liſh. 07 
Romans put none to death without a fair 
Tryal. © | 164 
Romans, chap. 13. explain'd. 97, &c. 
170— 182 
Roman Senate's Declaration againſt Nero 
and Maximus, to be Enemies to 
Mankind. 107 
Running-Mead, the Aſſembly there of 
Common Council of all the preemen 
of England, and own'd to be a lay. 


_ ful Parliament. 326,736 
Magna Charta ratify'd there, 327 
| S. 
QGac and Soc, what, 258 

Salique Law made by Conſent of the 
People. — 
Sanderſon, Biſhop, for Arbitrary Power. 
His Arguments anſwer'd. 7 
His Opinion of the End of Government. 

| 16,580 


How far he is for ſubmitting to, and 
concurring with a King de FaCto. 

2 659 

Sa pientes, or Wites, ſignifies wiſe, diſcreet 
Men, Senators, and Members of the 
Houſe of Commons. 268 
Saxon Great Councils, of whom made up. 
. 

Saxon Laws confirm d by William I. 549, 
. 
Saxon and Gothick Princes, not abſolute, 
but limited. The firſ Saxon Gene- 

rals bere not Kings when they came. 


248, &c. 

And when made ſo, bad great Councils 
or Parliaments. ib. 
Their way of living. ib. 
Saxons, when firſt mention d. 249 
Their way of Government ſtill among 
ie 250,258 


Their Princes here not abſolute. 251 
Who were qualify'd to be Members of 
their Great Councils. 259 


Saxons 
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Saxons reſery'd to themſelves the Power 
of electing and dethroning Kings in 
all the Heptarchy, 443 
Schiſm occaſion'd by depriving the Non- 
jurant Biſhops, conſider d. 695, &c. 
Scotland, Letters to the Pope from the 
Parliament of England, about the 
Homage claim'd for it. 295, &c. 
Scots Laws of Succeſſion. 675 Ke. 
Scots Parliaments formerly of the ſame 
Conſtitution with that of England. 
362-— 366, 402, 406 

Scotiſh Line, Favourers of Popery and 


Tyranny. 647 
Scutum, or Knights Fee, 293 
Scutage or Eſcuage. 315 
How levy d. ib. & 316 
Selden's wrong Notion of Adam's Power. 
29 

He aſſerts the People's Share in the Le- 
giſlature. 233 


Self. Defence reſerv'd by the People in all 
limited Monavebics, otherwiſe there's 
no Difference of Monarchies. 473 

Senate of Rome had no power when St. 


Paul wrote. a 98 
Senators included Nobles and Commons. 
| | 276 
Seneca's Opinion of Property. 121 
Seniores, Commoners. 311 
Serjeantry, Grand and Petit. 256, 317, 
&c. 


Sermons for arbitrary Power burnt by Or- 
der of Parliament. 4 
Servientes, who, 308 
Servus Dei, in our antient Laws, ſigniſies 
the Clergy. | 512 
Sheriffs may reſiſt tbe King's Officers 
acting beyond their Commiſſion, 
470 

Sibthorp's Sermon for arbitrary Power, 


Sigebert, King of the Weſt-Saxons, Fa 
thron'd for Tyranny by the Great 
Councils. 442 
Sirnames, few us'd at the time of the 
Conqueſt, but by Normans of Qua- 
lity. | 529 
Slaves, or Servants, their Obedience en- 
join d by Peter, 1 Pet, 2. 18. and 


Paul, Eph. 6. 5. and Col. 3. 22. 


114, &c. 119, &c. 
The Difference betwixt them and Sub— 


jects. 115, 181 
Soc, Soccage and Socna, ſuch as held of 
Lords. 288, 290, 301 


Socmen, Freeholders. ib. 302, 307, 531 
Societys, Independent, have a power of 
determining all Civil Controverſies 
within themſelves. 669, 674 


Spencers, their Male- Admmiſtration and 


- Puniſhment. © | 450 
Stephen, eleFed King by Parliament. 
| _ 604, 699 
He and bis Party perjur d. 608 


His Agreement with Henry Il. 609 
Subjects, their Happineſs preferable to the 
Honour and Advantage of the Prince. 


16 
Succeſſion, different Determinations a- 
bout it in Parliament. 671 


Succeſſion, Teſtamentary, not valid, till 
confirm'd by Parliament. 604, 606, 


615, GC. 


Frequently alter'd by Henry VIII. 627 
Always regulated by Parliament. 630 
And ſubjet to their Limitations. 645 
No Succeſſion to Crowns by Divine Right 
from the Law of God or Nature. 

O 

Succeſſion, teſtamentary, of the Saxon 
Kings, what, 520 
Succeſlion, not ſo certain by Teſtament 
as by Inheritance. 65 
Succeſſion, municipal of the Jews, no 
Rule for Government. 66 
Hereditary far from being certain. ib. 
& 67 

Different Cuſtoms about it. ib. 
Succeſſion of Daughters, much diſputed. 


67 


Succeſſion, the Laws of it not made mere- 
ly by the Will of the Prince, but by 

the Conſent of the People. 68, &c. 
279, &c. 649 


Ours at firſt Elective. 508 


Sultors to the Hundred and County- 
Courts, all Engliſhmen in William 


I's time, 536 
Superiour Lords, not irreſiſtible or abſo- 
lute over their Homagers. 361 

And may forfeit. 525, &c. 


Supremacy recover?d by Henry VIII. the 
antient Right of the Crown. 205 
Supreme Power convey d now by the Peo- 
ple's Conſent. 104. 
Can't be arbitrary or irreſiſtible, be- 
cauſe God never gave ſuch Power. 
111, 116 

Swedes, formerly reſerv'd a Power to elect 
and dethrone Kings. 4.43 
Synods, Earls and Barons vote in them, 
408 


T. 


Axes, the impoſing of them when a 
Cauſe of Reſiſtance, and when not. 
118, 119, 144 


Taxes, 
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Paxes, not to be impos'd but by Parlia- 
ment. 320, 330, 339, 356, 357» 


370 
Taxes, illegal, occaſion d the Revolt of 
the Barons. 4, x 8 
Tenants Meſye. 356 
Not taxable by thoſe in capite. 319 
Feudatory. 328 


Tenants of the King's antient Demeſne, 
formerly tax d by himſelf, and there- 
fore not by Parliament; but when 
oppreſs'd by the King, were reliev d 


by Parliament. 358, &c. 
Tenants in capite could not tax thoſe 
who held of them. "ou 
When they ceasd to make a diſtinct 
Council, 367 

The Force and Strength of the Nation 
lay not in their bands, 370 
Not the only Freemen in William the 
I's time. . SST; 
Their Number then. 396 


' Tenants in Capite, others in Parliament 


beſides them. 285, 337 
Leſſer ones, when calf d to it. ib. 
Hom many in William the Firſt's _ 

207 

Of ſeveral ſorts. 290 
Some of them not Tenants in capite, 
yet were in Parliament. 291, 312, 


342 

Tenants that bold of ſome Honour or 
Caſtle. 318, 328 

Of antient Demeſne. 318 
Tenure in capite, introduc'd by William 
the Norman. 438 


Teſt againſt Reſiſtance, and altering no- 


thing in Church or State, reſus'd 
by the Lords in Charles Il's Parlia- 


ment. 474 
Teſtaments, none in the State of To 


| and why. 
Thanes, what ; ſeveral ſorts. 258, 8e 
267 
Some of them Ae, of the Houſe f 
Commons, ib. 


Inferior ſort. 271, 289, 536 
Thæbean Legion, their Story ſuſpicions, 
but if true, no Argument for Non- 


Reſiſtance, 198 
Throne often vacant, till filPd by 23 
liament. 5045616 


Suppos d to be vacant by our Law till 
the next Succeſſor was elected and 
cromn'd. 604, 617 

Inſtances in England, Scotland, and 
France. 631,643 

That of England declar'd eight times 
vacant ſince the Conqueſt, 662 

Tiberius ſubverted the Roman Common- 


wealth. 98 | 


Time beyond Memory, what, 425, Kc. 
Tories reach to join the French and Pg. 
piſts fo ; James II. 576 
Treaſon 42 the Realm as well as a. 
gainſt tbe King. 239 

The Form of Indidments for ir no 
Proof to the contrary, ib. 
Treaſonable Actions, in ſtridneſs of 
Law, receive Pardon of courſe, if 
done for the Nation's Security, 432 


Tribes of Iſrael choſe Leaders and . 


: 727 74 
Trinoda Neceſſitas, what. 307 
Troops that deſerted King James II. at 

Sarum juſtify'd. 567 


Troops Standing, the King could keep 
none antiently, except againſt a Re- 
bellion, Invaſion, or for foreign War. 

459 

Thoſe for foreign Wars were to embark 
in a Month aſter their firſt Muſter. 
60 

Truſt lodg'd in a Prince does not whe a- 
way the People's Right of Appeal in 
caſe of Tyranny, 109, &c. 

Abſolute and arbitrary Truſt deſtroys 
Soctety, and therefore never ſuppos'd 
to be given. Jo Man has power to 
murder himſelf or another, and tbere- 
fore can't convey any Truſt to a 
Prince, but what Nature gave the 
Conveyer fer the Preſervation of 
himſelf and others. 110, Ke. 

Trial by Combats, no Badge of Norman 
Slavery. 548 

Tyranny, not God's Ordinance. 35 

Overturn'd the firſt Monarchies. 97 

Tyranny of Caligula, Nero, and a King 
of Pegu, „ 

Tyranny diſſolves Government, and males 
the People free. 110, 212, 501 


Tis Robbery. 1257 136 
Worſe than a War to recover Liberty. 
475, &c. 


Tyrants, little Difference betwixt them, 
Madmen and Fools, ſo that they 
are equally unfit for Government. 

175 

And the one is as eaſy to be judg'd of as 
the other, 176 
Tyrant, King James's Definition of one. 
89, 105 

Gives the People a Rule to judge 2. 


A foreign one preferable to a Jomeſick 
one. 134, &c. 
Tyrants, re/iſting of them not reſiſting 
the Ordinance of God, even tho ſent 

by him as Plagues, 185, &c. 
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: S FA cancy of tbe Throne, Maa 
tion Declaration of it 19 ky 


Vateminun, afterwards Emperor, fc 
AE Ne Hg Prieſt. 201 
Vall "4 Aid 30 278 
8 DE 210, £70) 2894328 
Villani. „ isdn, N 3235 &c. 
Vindiciz contra Tyrannos ted. 106 
Unaccountable, not the e Irre- . 
ſtable. Roc - hi I Eg, I 464 © 
Uncle, according ta the Saxon Law, com- 
') monly ſteccaeded to Government, be- 
| fare the Nepbew. KR dt 612 
N independent of all Eccleſ Jaſ- 
ticul Juriſdiction, but that of | 7 
Chancellor and Vicechancellar- © 9) < 
Univerſitas Adgliz, the Parliament. 287 
: Baronagii. 292, &c. 297, $37, &c. 
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Voluntiers have 4 Right in their Princes 


Conqueſts. d 801 123 
Urbs did not alway; here fignify a Biſhop” - 
See. 


Hz 40 
Uſher, Arebbiſtop, agdinſ Ref ance, 53 55 


His Objections anfwer'd. 7 
Uſurpers, Filmer will bave them Jub- 
mitted to as Fathers. * 


RE 
Grotius ſays they have a good Title a- 
gainſt the right Heirs ow rhe third 


Generation. 9 
Have as good a Title as the beſt o 

Kings, if the Titles of the latter be 

not 4712 0 from Lam. 467 

Vulgus, in great Councils, who. 403, 
405, &c. 


W. 


Ages for Knights of Shires, bow 


antient. 423, &c. 
Wald Towns did not as ſuch ſend Mem- 
bers to Parliament. | 429 
Wales, ſome of its Princes condemn'd in 


Parliament. 3414 


War and Peace advis'd by Pe 
3, 517 

War cauſleſs, by the Prince. "Ty bly Sub- 
jects, diſſolves Government, 111 


Wardſhips here before the Conqueſt, tho 
with ſome Difference, but no Badge 


of Slavery. 543 


Weſtminſter-Abby, its haus confirm d 


. by William I. in Parliament. 394 
William I., renounc d bis Conqueſt by his 
Coronation-Oath. 467, &c. 516,&c. 

— 410 

And by confirming the Saxon Laws. 


= $51, &c. 


— 2 


wen I. the. . 5 rfeitures 1 bs 


time prove #hat be nd iy Law. 5 Wo 
8 | ror Sueeſſars ever are, oy 
I atiwe Power. 
1 4d nos divide moſt. of the Ling: Tf. 
England to be beld of him in ee. 
we 8 re Kal "KA 1 47" 77 #4 +} 4% | 31 


- Could nut without legal T rial take away 
nal Engliſh Afens Honours and Eſtates. 


2 


oN 420 2h ee ene : ont bY 18 $30 
3 Aft che>did, it was amen to bis Coro- 
natian Ogth. W ib. 
Proof > his Juppos'd Comquaſts: an- 
7 ſwer d. 518 — 524 
a Ain Claim A Edward the Confeſ- 
ſors Vill. 3159, Kc. 

5 5 clelfed. "..4; eee 


= 22 outlandiſh Followers did not make 

him abſolute 3 or themſelves, and the 

Engliſn wh purcbas'd Hows: them, 

vor beld under them, Slaves. 523 

IN He took away the Lands of a great ma- 
ny 1 * ee e 2 Gen- 
Mot abſolute; in Normandy. {3 5 
+ » Oath never taken to him by the Engliſh 
S 3: oo Conqueror, but . Heir to the 
= Confeſſur. ; Fr N | | 526 
Hie did not tale amay "fo many Eſtates 


" 8 from the Engliſh, as is commonly 


ſaid; many Engliſh Earls and Ba- 
vo 5 time. Nie 527 
And particularly when Doomſtey- Bel 
was made. 12 
Counties ſaid to be given by bim to 
Normans, means only the Lieu- 
tenancy or Government of them. 
27 

He did not turn out the 0 
Churchmen, who were Barons, Knights, 
&c. tho the Church bad then ne ar 
balf the Knights Fees in England. 


526, &c. 


His Teſtament for the Succeſſion ap- 
proꝛꝰd by Parliament. 606 
Had bis Title to Normandy from the 
Conſent of the States. "46 807 
He and bis Succeſſors had not the ſole 


Legiſlative Power, 225, &c. 


Whether be acquir d an abſolute Power 
for himſelf and bis Heirs. 498 
Prov'd be did not. 516 
He was elected. ib. $17, 521 
Calld a Tyrant by ſome, but a juſt Prince 

"by atbers ; bis Severity to the Eng- 

liſh proceeded from their Rebellions. 


330, 539, 546 


Or bis own Tyranny. ; ib; 


Endeavour d to extirpate the Engliſh 
Tongue. 344 
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willam L PST 15 bis Them Chak. 
ta, freeing the People from” arbitrary 
Taxes. ib. 


A . a of bis arbitrary Power. 
8,46, 547 


: No Proofs r of bis bein Conqueror, 


but of his Perjury to the Normans as 

well as Engliſh. Conſpiracy againſt 
bim the-Canſe of not putting Sr: 
liſh in Poſts afterwards, i tho oblig 


by bis Oath to treat them as wel as 


the French... digg, 546 
H. had not the ſole Legiſlutibe Power, 
nor Right to tax the" People ut Plea- 
We.. „„  AXA-Y05 
William Rufus did not ſucreed by Inhe- 
ritance, but by 1 Parlia- 


ment. un O6, &c. \ 
William III. Objetions apainſt bis Coun- 


try and Religion anſwer d. 539 
James 11's Obffinacy \ tap him to ac- 


.7 cept the CH wn. 640 * 


King William's Mideſty in not taking 
it by virtue of his Conqueſt over 
King James and bis Party, as Wil- 
liam the Conqueror, and Henry VII. 


Sc. did, "when | they ſubd d their ; 


Enemies. 641 — 646, 687 
Objections againſt bis . Title-from the 
prior Right of the Princeſſes Mary 
and Anne, and from the Oath f 
Allegtance to King James. and his 
Heirs ;, from want of "the Conſent of 


the King in being, and from the | 


AG of e of K. James l. 


644 — 6573 
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William 8 4 Ely, Richard: 10 
'd for 0D; 


V icegerent, depos'd 


N illiam Warren, Furl of Surrey? * 
eave Anſwercaguinſt/arbitravy Tae 7 


Mika wk V ittena ſiguiſy un 
Senators, orf Meinbert of the Houſe 
of Commons. 263, J. 
5 Gemoots; what. By « eh 
Wives, their Subjection neither abſolute 
nie vpccable. I en Sigiba. 
Wives umi Chudren mf judge aof the 
be Commands of Hubands * 
«2.01 and in ſome Caſes gi ſobey. Folk 3 
Woman's »\Defre to ber Hlusband, Gen. 
Q 3, 16. not to be under ſtood of big 
\ .Diſpotical Power over heri tc. 
\World at uſt given to Mankind in com- 
FA mon. N 4915 200 BOS &c. 
\ Writs of: n * Parliament Rolle 
til the 23d or 25th of Edward 1. 
? loſt, and thoſe produc'd Dr. Brady 
in the 6th and 8th of — 
only Summons. to a great Cuunril 
bd Tenants | in a cite 371 
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Ver a a England, an 
their Privilege. 


Vork, its Province a G inc Eecleſia A 
cal CHE from that of Canterbury. 
| 695, xc. 
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thur Bettſworth in Pater. noſter-Row, 
ſetreet, Charles Rivington in St. Paul's Church yard, John Hooke 
AIs Fleetſtreet, R. Cruttenden and T. Cox in Cheapſide, Jer. Battley 


x, 


in Pater-noſter-Row, and Edward Symon in Cornhil. 


I Ngenious and diverting Letters of a Lady's Tra- 


vels into Spain. Deſcribing the Deyotions, 
unneries, Humour, Cuſtoms, Laws, Militia, 
Trade, Diet, and Recreations of that People. In- 
termix'd with great Variety of modern Adventures, 
and ſurprizing Accidents ; being the trueſt and beſt 
Remarks extant on that Court and Country. The 
Eighth Edition, With the Addition of a Letter of 
the State of Spain, as it was in the Year 1700. By 
an Engliſh Gentleman. In Three Parts. 
The Compleat Meaſurer; or, the whole Art of 
Meaſuring. In two Parts. The Firſt Part teach- 
ing Decimal Arithmetick, with the Extraction of 
the Square and Cube Roots. And alſo the Mul- 
tiplication of Feet and Inches, commonly called 


Croſs-Multiplication. The Second Part teaching 


to meaſure all Sorts of Superficies and Solids, by 
Decimals, by Croſs-Multiplication, and by Scale 
and Compaſſes, - Alſo. the Works of ſeveral Arti- 
ficers relating to Building; and the Meaſuring of 
Board and Timber, ſhewing the common Errors. 
And ſome practical Queſtions. Very uſeful for 
all Tradeſmen, eſpecially Carpenters, Brickla ers, 
Plaiſterers, Painters, Joyners, Glaſters, Maſons, 
cc. By William Hawney, Philomath. Recom- 
mended by the Reverend Dr. John Harris, F. R. S. 

The whole Works of that excellent practical 
Phyſician, Dr. Thomas Sydenham ; Wherein not 
only the Hiſtory and Cures of acute Diſeaſes are 
treated of, after a new and accurate Method ; but 
alſo the ſhorteſt and ſafeſt way of curing moſt 
Chronical Diſeaſes, The Seventh Edition ; Cor- 
refed from the Original Latin, by John Pechey, 
M. D. of the College of Phyſicians in London. 

A Diſſertation concerning the Puniſhment of 
Ambaſſadors, who tranſgreſs the Laws of the 
Countries where they reſide ; founded upon the 
Judgment of the celebrated Hugo Grotius; clear'd 
from many Objections, and exemplify'd with va- 
rious Arguments and Authorities, both Antient and 
Modern. Written originally in Latin by the 
learned Dr. Richard Zouch, ſometime Profeſſor of 
the Civil Law in the Univerſity of Oxford. Done 
into Engliſh, with the Addition of a Preface, con- 
cerning the Occaſion of writing this Treatiſe, By 
D. J. Gent. | | | 

The Manner of Raiſing, Ordering, and Im- 
proving Foreſt-Trees; With Directions how to 
plant, make, and keep Woods, Walks, Avenues, 
Lawns, Hedges, c. Alſo Rules and Tables, 
ſhewing how the ingenious Planter may meaſure 
ſuperficial Figures, divide Woods or Land, and 
meaſure Timber and other ſolid Bodies, either by 
Arithmetick or Geometry: With the Uſes of that 
excellent Line, the Line of Numbers, by ſeyeral 
new Examples; and many other Rules, uſeful for 
moſt Men. Illuſtrated with Figures, proper for 
Avenues, Walks, and Lawns, exc. By Moſes 
Cook, Gardiner to the Earl of Eſſex at Caſhtoberry. 
The Second Edition, very much Corrected, 

The Secret Hiſtory of Whithall, from the Re- 
ſtoration of King Charles II. to the Year 1696. 
writ at the Requeſt of a noble Lord, and convey'd 
to him in Letters, by — late Secretary-In- 
terpreter to the Marquiſs of Louvois, who by 
that means had the Peruſal of all the private 
Minutes between England and France for ma- 
ny years. The whole conſiſting of Secret Me- 
moirs, which have hitherto lain conceal'd, as not 


"Printed for Haniel Browne at Exeter - Change i» the Strand, 
John Darby i» Bartholomew-Cloſe, Ar- 


John Pemberton in Fleet- 


being diſcoverable by any other Hand. Publiſh'd 
from the Original Papers. Together with the 


Tragical Hiſtory of the Stuarts, from the firſt Riſe 
ob chat Family, in the Year 1068, to the Death of 
"her late Majeſty Queen Anne, and the Extinction 


of the Name. In Two Parts. By D. Fones Gent, 
The Second Edition corrected. | 

Contemplations of the State of Man in this Life, 
and in that which is to come. By Jeremy Tay- 
lor, D. D. and late Lord Biſhop of Dou and 
Connor, The Eighth Edition. | | 

All the Hiſtories and Novels written by the late 
ingenious Mrs. Behn, intire in one Volume. viz, 


1. The Hiſtory of @roonoko ; or, the Royal Slave. 


Written by the Command of King Charles the 
Second. 2. The Fair Jilt; or, Prince Tarquin. 


3 + 
3. Agnes de Caſtro; or, the Force of generous 


Love. 4. The Lover's Watch; or the Art of 
making Love: Being Rules for Courtſhip for e- 
very Hour of the Day and Night, 
Looking-Glaſs to dreſs themſelves by z or the 
whole Art of charming all Mankind. 6. The 
Lucky Miſtake, 7. Memoirs of the Court of the 
King of Bantam. 8. The Nun, or, the Perjur'd 
Beauty, 9. The Adventure of the Black Lady, 
Together with the Hiſtory of the Life and Me- 
moirs of Mrs. Behn. By one of the Fair Sex, 
Intermix'd with pleaſant Love- Letters that paſs'd 
betwixt her and Minheer Van Bruin, a Dutch Mer- 
chant z with her Character of the Country and 
Lover: And her Love-Letters to a Gentleman in 
England, The Sixth Edition Corrected. We 

Hamlet, Prince of Denmark: A Tragedy, 
Written by William Shakeſpear, Printed in -129, 
of a very fine Paper and Elzevir Letter, Y In 
this Edition Care has been taken to corre& the 
many Errors which eſcap'd in former Editions ; 
and likewiſe to diſtinguiſh thoſe Parts of the Play, 
by inverted Comma's, which are left out in the 
Acting, | 

Bibliotheca Politica : or an Inquiry into the an- 
tient Conſtitution of the Fngliſh Government. In 
fourteen Dialogues, In which all the Arguments 
for and againſt the late Revolution are fully conſi- 


der'd, By James Tyrrei Eſq; 


* There is in the Preſs, and will be publiſh'd 
with all Expedition, 
. | 

A Journy to the Levant, made by the particu- 
lar Command of the late French King ; contain- 
ing the antient and modern Hiſtory of ſeveral 
Iſlands of the Archipelago, of Conſtantinople, the 
Coaſts of the Black Sea, Armenia, Georgia, the 
Frontiers of Perſia and Aſia Minor. With Plans 
of the moſt conſiderable Towns and Places, an 
Account of the Genius, Manners, Commerce and 
Religion of the ſeveral Inhabitants 3 and the Ex- 
plication of Medals and other antient Monuments, 
Embelliſh'd with Deſcriptions of a great number 
of rare Plants and various Animals, curiouſly en- 
grav'd upon Copper Plates, and ſeveral Obſer- 
vations relating to hatural Philoſophy and polite 
Literature. By M. Pitton de Tournefort, Coun- 
ſellor of the King, Penſionary Academician of 
the Royal Academy of Sciences, Doctor in 
Phyſick of the Faculty of Paris, Profeſſor in Bo- 
tany of the King's Garden, and Reader and Pro- 
feſſor in Phyſick of the College Royal, 
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